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^rolon  Castetf  l^trbely^ 

In  tbt  W^  Court  of  92im(raltp^  t|)e  Court  of  ^robatr^ 

tS^f  Cotut  for  Siborct  anil  iHatrfmonfel  €&nsiti,  anb 

Cl)t  eccIes((aKt(caI  Court^^ 

MICHAELMAS  TERM,  1868,  to  MICHAELMAS  TERM,  1869. 

The  ff<mte  ofLordt  Ca$ei  are  in  the  Chancery  and  Common  Law  VoUnmee  retpecHvely;  the  Deeiiumi 
m  (4<  BxcKequer  Chamber  $nU  be  found  wUh  the  reporit  of  Catee  in  the  retpecHve  CourU  from  which  the 
ErroTM  and  Appeal*  come;  the  Appeals  from  Revuing  Barrieteri  aire  in  the  Common  Pleat;  and  the 
Commit  Conrt  AppeaU  are  in  the  Qiiun*i  Bench,  Common  Pleat,  and  Exchequer  retpectively, 
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NAMES  OF  THE  BAEEISTEES 
BY  WHOM  THE  CASES  ARE  REPORTED. 


In  ^t  l^ouse  of  JLoi^%, 

EDMUND  STORY  MASKELYNE,  Eso. 

In  tf^e  ^pribg  (iToumiU 

EDWARD  'BULLOCK,  Esq. 

In  tge  Hotlr  (S^BtatlWa  <2Doutt,  anlr  tf^e  Hottrs  ^i^tices*  (iTourt, 

CHARLES  EDWARD  HAWKINS,   Esq. 
WILLIAM  STEBBING,  Esq.  and  EDWARD  ALFRED  HADLEY,  Esq. 

'Sx^tqm  (iribatnbet. 

The  Dteinom  in  Error  and  on  Appeal  in  the  CovH  of  Exchequer  Chamber  are  reported  by  the 
Barrietert  who  report  the  Cases  in  the  respective  Courts  from  vthich  theErrors  amd  Appeals  come. 

Bolls  ®ourt) 

DAVID  PITCAIRN,  Esq.  and  EDWARD  GILBERT  HERBERT,  Esq. 

ffiourt  of  tSe  Jptet  Fict  CPSanctllot, 

HENRY  ROBERT  YOUNG,  Esq.  and  WILLIAM  WORSLEY  KNOX,  Esa 

Court  of  tjbe  Sbetonlr  Vitt  (S^j^ancellot, 

FREDERICK  WHITTING,  Esq.  and  GEORGE  TUTHILL  BORRETT,  Esq. 

®outt  of  tje  ©ftfrlr  Fto  GTfianttnot, 

EDWARD  THURSTAN  HOLLAND,  Esq.  and 
ROLAND  KNYVET  WILSON,  Esq. 

appeal  (iTases  (n  iSan&ntptcs, 

CHARLES  EDWARD  HAWKINS,  Esq. 
WILLIAM  STEBBING,  Esq.  and  EDWARD  ALFRED  HADLEY,  Esq. 

(S^outt  of  (fftueen^s  iSenc]^,  anlr  tj^e  iSafl  Court, 

ROBERT  SAWYER,  Esq.,   ARTHUR  PAUL  STONE,  Esq., 
And  (in  the  Bail  Court)  THOMAS  SIRRELL  PRITCHARD,  Esq. 

®ourt  of  Common  ^eas, 

WILLIAM  PATERSON,  Esq.  and  GILMORE  EVANS,  Esq. 

Court  of  'Sxcj^equer, 

HUGH  COWIE,  Esq.  and  LUMLEY  SMITH,  Esq. 

•  Court  for  Croton  Cases  Beserbel!, 

THOMAS  SIRRELL  PRITCHARD.  Esq. 

Courts  of  probate,  anli  Bfborce  anlr  ittatrimonCal  Causes, 

GEORGE  HENRY  COOPER,  Esq.  and  GEORGE  CALLAGHAN,  Esq. 

'^i^  Court  of  gllrmfralts, 

ROBERT  ALBION  PRITCHARD.   Esq.  D.C.L. 

IBcclesiastfcal  Cases^ 

GEORGE  CALLAGHAN,  Esq. 
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JUDGES  AND  LAW  OFFICERS. 

FROM  MICHAELMAS  TERM.  1868,  to  TRINITY  TERM.  1869,  BOTH  INCLUSIVE. 


IN  THE  COURTS  OP  CHAJN^CERY. 
The  Right  Hon.  Lord  Cairns,  Lord  High  Chancellor. 
The  Right  Hon.  Lord  Hatheblet,  Lord  High  Chancellor* 
The  Right  Hon.  Sir  William  Page  Wood,  Lord  Jostice. 
The  Right  Hon.  Sir  Charles  Jasper  Selwtn,  Knt.,  Lord  Justice. 
The  Right  Hon.  Sir  George  Markham  Giffard,  Knt,  Lord  Justice.  * 
The  Right  Hon.  Lord  Romillt,  Master  of  the  Rolls. 
The  Hon.  Sir  John  Stuart,  Knt.,  Vice  Chanceller. 
The  Hon.  Sir  Richard  Malins,  Knt.,  Vice  Chancellw. 
The  Hon.  Sir  George  Markham  Giffard,  Knt.,  Vice  Chancellor, 
The  Hon.  Sir  William  Milbournb  James,  Knt.,  Vice  Chancellor. 

IN  THE  COURT  OF  APPEAL  IN  BANKRUPTCY. 

The  Right  Hon.  Lord  Hatherlet,  Lord  High  Chancellor. 

The  Right  Hon.  Sib  Charles  Jasper  Selwyn,  and  The  Right  Hon.  Sir  Geoboi 

Markham  Giffard,  Lords  Justices. 

IN  THE  COURTS  OF  PROBATE  AND  MATRIMONIAL  CAUSES. 
The  Right  Hon.  Lord  Penzance. 

IN  THE  HIGH  COURT  OF  ADMIRALTY, 
The  Right  Hon.  Sir  Robert  Joseph  Phillimore,  Knt. 

IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Sir  Alexander  J.  E.  Cockburn,  Bart.,  Lord  Chief  Justice. 

The  Hon.  Sir  Colin  Blackburn,  Knt. 

The  Hon.  Sir  John  Mellor,  Knt. 

The  Hon.  Sir  Robert  Lush,  Knt. 

The  Hon.  Sir  James  Hannen,  Knt. 

The  Hon.  Sir  Geobge  Hates,  Knt. 

IN  THE   COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  William  Bovill,  Knt.,  Lord  Chief  Justica 

The  Hon.  Sir  James  Shaw  Willes,  Knt. 

The  Hon.  Sir  John  Barnabd  Byles,  Knt. 

The  Hon.  Sir  Henry  Singer  Keating,  Bint. 

The  Hon.  Sir  Montague  Edward  Smith,  Knt. 

The  Hon.  Sir  W.  Baliol  Brett,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  FitzRoy  Kelly,  Knt.,  Lord  Chief  Baron. 

The  Hon.  Sir  Samuel  Martin,  Knt. 

The  Hon.  Sir  George  William  Wilshere  Bramwell,  Knt. 

The  Hon.  Sir  Willum  Fry  Channell,  Knt. 

The  Hon.  Sir  Gillery  Pigott,  Knt. 

The  Hon.  Sir  Anthony  Cleasby,  Knt. 

Sir  John  Burgess  Karslake,  Knt.  Attorney  General. 
Sir  Robert  Porrett  Collier,  Knt.  Attorney  G^eral. 
Sir  Richard  Baggallay,  Knt.,  Solicitor  General. 
Sir  John  Duke  Coleridge,  Knt.,  Solicitor  General. 
Sir  Trayers  Twiss,  Knt.,  D.C.L.,  Queen's  Advocate. 


Digitized  by 


Google 


PEEFEMENTS   AND   MEMORANDA. 


In  the  vacation  after  Michaelmas  Term,  1868,  Lord  Cairns  resigned  tlie  office  of 
Lord  High  Chancellor,  and  was  succeeded  by  Sir  William  Page  Wood,  one  of  the  Lords 
Justices,  who  was  created  a  Peer  by  the  title  of  Baron  Hathbrlet,  of  Hatherley,  in 
Gloucestershire. 

Sir  John  Burgess  Karslake  resigned  the  office  of  Attorney  General  and  was 
succeeded  by  Sic  Robert  Porrett  Collier. 

Sir  Richard  Baggallay  resigned  the  office  of  Solicitor  General,  and  was  suc- 
ceeded by  John  Duke  Coleridge,  Esq.,  of  the  Middle  Temple,  one  of  Her  Majesty's 
Counsel,  who  received  the  honour  of  knighthood. 

Li  the  same  vacation,  William  Golden  Lumlet,  Esq.,  of  the  Middle  Temple, 
Edmund  Fitz  Moore,  Esq.,  of  the  Middle  Temple,  Sir  Patrick  M*Chombaich  Col- 
QUHOUN,  LL.D.,  of  the  Inner  Temple,  Granville  Robert  Henry  Somerset,  Esq.. 
of  the  Lmer  Temple,  Charles  Parker  Butt,  Esq.,  of  Lincoln's  Inn,  and  Vernon 
LusHiNGTON,  Esq.,  of  the  Inner  Temple,  were  appointed  Her  Majesty's  Counsel 
learned  in  the  law. 

In  the  same  vacation,  Sir  George  Markham  Gifpard,  one  of  the  Vice  Chan- 
cellors, was  appointed  one  of  the  Lords  Justices  in  the  room  of  Lord  Hatherley. 
William  Milbourne  James,  Esq.,  of  Lincoln's  Inn,  one  of  Her  Majesty's  Counsel, 
was  appointed  a  Vice  Chancellor  and  received  the  honour  of  knighthood. 

In  Easter  Term,  1869,  Sir  James  Plaisted  Wilde,  Judge  Ordinary  of  the  Divorce 
Court  and  Judge  of  the  Probate  Court,  was  created  a  Peer  by  the  title  of  Baron 
Penzance,  of  Penzance,  in  Cornwall. 

In  the  vacation  after  Trinity  Term,  Sir  Charles  Jasper  Selwyn,  one  of  the 
Lords  Justices,  died.  ^ 

In  the  same  vacation,  Arthur  Bodarts  Adams,  Esq.,  of  the  Middle  Temple, 
WiLLUM  Cracroft  Fooks,  Esq.,  of  Gray's  Inn,  Arthur  Shelly  Eddis,  Esq.,  of 
Lincoln's  Inn,  Douglas  Brown,  Esq.,  of  Lincoln's  Inn,  Henry  Fox  Bristowe,  Esq., 
of  the  Middle  Temple,  Philip  H.  Edlin,  Esq.,  of  the  Middle  Temple,  Joseph  Kay, 
Esq.,  of  the  Inner  Temple,  Thomas  Hughes,  Esq.,  of  the  Inner  Temple,  Montague 
Bere,  Esq.,  of  the  Inner  Temple,  Henry  James,  Esq.,  of  the  Middle  Temple,  Henry 
Charles  Lopes,  Esq.,  of  the  Inner  Temple,  George  Osborne  Morgan,  Esq.,  of 
Lincoln's  Inn,  Edward  Fry,  Esq.,  of  Lincoln's  Inn,  and  Samuel  Pope,  Esq.,  of  the 
Middle  Temple,  were  appointed  Her  Majesty's  Counsel  learned  in  the  law. 
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EDMUND  STORY  MASKELYNE,  Esq. 

BiLERIST£R.AT.LAW; 
AND  IN  THE 

€ontt»  Of  Ctancers* 

BBPOSVBD  BT 

CHARLES   EDWARD    HAWKINS,  Esq. 

WILLIAM   STEBBING,  Esq. 

EDWARD  ALFRED  HADLEY.  Esq. 

EDWARD   THURSTAN   HOLLAND,  Esq. 

FREDERICK  WHITTING,  Esq. 

GEORGE  TUTHILL  BORRETT,  Esq. 

HENRY  LUDLOW,  Esq.,  DAVID  PITCAIRN,  Esq, 

HENRY  ROBERT  YOUNG,  Esq. 

WILLIAM  WORSLEY  KNOX,  Esq. 

EDWARD  GILBERT  HERBERT,  Esq. 

And  ROLAND  KNYVET  WILSON,  Esq. 

BARRISTEBS-AT-LAW. 


DUBINO  FOUB  TEBMS, 

VIZ. 

MIORAELMAS,  1868,  HILARY,  BASTEB,  aks  THINITY,  1809, 

AMD  TBB  StniMOS  AFTEB  &AOB  OF  TdOSB  IBftMBL 
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THE   LAW   JOURNAL    REPORTS 


THE  TEAS   1869. 


GENERAL    ORDERS 


THE      HIGH      COURT     OF     CHANCERY. 


MWBABLMM  TERM  ISM  TO  MICSABLMA8  TERM  1969. 


Niw  Sums  88.— CAane.  Ordtn.  A 
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ORDER  OF  COURT. 


Tuesday^  the  2nd  day  of  Marchy  1869. 


The  Right  Honourable  William  Page,  Babon  Hathbblet,  Lord  High  Chancellor 
of  Great  Britain,  with  the  advice  and  consent  of  the  Right  Honourable  John  Loed 
RoMiLLY,  Master  of  the  Rolls,  the  Honourable  the  Vice  Chancellor  SiK  John  Stuart, 
the  Honourable  the  Vice  Chancellor  Sir  Richard  Malins,  and  the  Honourable  the 
Vice  Chancellor  Sir  William  Milbournb  James,  Doth  hereby,  in  pursuance  and 
execution  of  the  powers  given  to  him  by  "The  Companies'  Act,  1867,*'  and  of  all  other 
powers  and  authorities  enabling  him  in  that  behalf^  Order  and  direct  in  manner  following : 


The  General  Order  of  the  21st  of  March, 
1868,  shall  from  henceforth  take  effect  and  be 
read  as  if  the  following  Rules  had  been  inserted 
therein,  instead  of  Rdes  8.  and  14.  thereol 

8.  Copies  of  such  list  containing  the  names 
and  addresses  of  the  creditors,  and  the  total 
amoont  due  to  them,  but  omitting  the  amounts 
dae  to  them  respectively  or  (as  the  Judge  shall 
think  fit)  complete  copies  of  such  list  shall  be 
kept  at  the  registered  Office  of  the  Company 
and  at  the  offices  of  their  Solicitors  and  London 
Agents  (if  any),  and  any  person  desirous  of 
inspecting  the  same  may,  at  any  time  during 
the  ordinary  hours  of  business,  inspect  and 
take  extracts  from  the  same  on  payment  of 
the  som  of  1«. 

14.  The  result  of  the  settlement  of  the  list  of 
creditors  shall  be  stated  in  a  certificate  by  the 
Clhief  Clerk,  and  such  certificate  shall  state  what 
debts  or  claims  (if  any)  have  been  disallowed, 
and  shall  distinguish  the  debts  or  claims  the 


full  amount  of  which  the  Company  are  willing 
to  set  apart  and  appropriate,  and  the  debts  or 
claims  (if  any)  the  amount  of  which  has  been 
fixed  by  inquiry  and  adjudication  in  manner 
provided  by  section  14.  of  the  said  Act,  and 
the  debts  or  claims  (if  any)  the  full  amount  of 
which  is  not  admitted  by  the  Company,  nor 
such  as  the  Company  are  willing  to  set  apart 
and  appropriate,  and  the  amount  of  which  has 
not  been  fixed  by  inquiry  and  adjudication  as 
aforesaid ;  and  shall  shew  which  of  the  creditors 
have  consented  in  writing  to  the  proposed 
reduction,  and  the  total  amount  of  the  debts 
due  to  them,  and  the  total  amount  of  the  debts 
or  claims,  the  payment  of  which  has  been 
secured  in  manner  provided  by  the  14th  sec- 
tion, and  the  persons  to  or  by  whom  the  same 
are  due  or  claimed,  but  it  shall  not  be  necessaiy 
to  shew  in  such  certificate  the  several  amounts 
of  the  debts  or  claims  of  any  persons  who  have 
consented  in  writing  to  the  proposed  reduction 
or  the  payment  of  whose  debts  or  claims  have 
been  secured  as  aforesaid. 

HATHERLEY,  C. 
ROMILLY,  M.R 
JOHN  STUART,  V.C. 
RICHARD  MALINS,  V.C. 
W.  M.  JAMES,  V.C. 
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ORDER    OF    COURT. 


Friday,  the  19^  day  of  March,  1869. 


The  Bight  Honourable  William  Faob,  Lobd  Hatherley,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable  John 
Lord  Romilly,  Master  of  the  Rolls,  the  Right  Honourable  the  Lord  Justice  Sir 
Charles  Jasper  Selwyn,  the  Right  Honourable  the  Lord  Justice  Sir  George  Mark- 
ham  GiFFARD,  the  Honourable  the  Vice  Chancellor  Sir  John  Stuart,  the  Honourable 
the  Vice  Chancellor  Sir  Richard  Mauns,  and  the  Honourable  the  Vice  Chancellor  Sir 
William  Milbourne  James,  Doth  hereby,  in  pursuance  and  execution  of  all  powers 
and  authorities  enabling  him  in  that  behalf,  Order  and  direct  in  manner  following : 


1.  At  the  foot  of  every  petition  of  appeal  and 
rehearing  hereafter  to  be  presented  to  the  Lord 
Chancellor,  and  at  the  foot  of  every  petition 
for  a  rehearing  before  the  Master  of  the  Rolls, 
or  one  of  the  Vice  Chancellors,  and  of  every 
copv  thereof  respectively,  a  statement  shall  be 
made  of  the  parties  or  persons  intended  to 
be  served  with  the  order  for  setting  down  the 
same  for  hearing. 

%  After  the  15th  of  April,  1869,  the  Regis- 
trar shall  not  place  any  cause  in  the  paper  of 
the  Court  to  be  heard  upon  a  petition  of  appeal 
and  rehearing,  or  upon  a  petition  of  rehearing, 
until  the  decree  or  order  appealed  from  shall 
have  been  produced  to  him,  duly  passed  and 
entered. 


3.  All  petitions  of  appeal  and  rehearing  at 
present  in  the  custody  of  the  Senior  Registrar 
shall  be  forthwith  transmitted  by  him  to  and 
left  at  the  Report  Office,  to  be  there  filed  and 
preserved  under  the  direction  of  the  Clerks  of 
Records  and  Writs,  and  every  petition  of 
appeal  and  rehearing  which  may  hereafter  be 
presented  to  the  Lord  Chancellor,  and  every 
petition  for  a  rehearing  before  the  Master  of 
the  Rolls,  or  one  of  the  Vice  Chancellors,  shall 
be  transmitted  to,  and  left  at  the  Report  Office, 
to  be  there  filed  and  preserved  under  the 
direction  of  the  Clerks  of  Records  and  Writs, 
and  the  provisions  of  the  44th,  45th,  46th,  and 
47th  Rules  of  the  1st  of  the  Consolidated 
Orders  shall  extend  and  apply  to  all  such 
petitions  of  appeal  and  reheanng. 

HATHERLEY,  C. 
ROMILLY,  M.R. 
C.  JASPER  SELWYN,  L.J. 
G.  M.  GIFFARD,  L.J. 
JOHN  STUART,  V.C. 
RICHARD  MALINS,  V.C, 
W.  M.  JAMES,  V.C. 
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OKDER   OF  COURT. 


Tkuriday,  the  2^th  day  of  April,  1869. 


The  Right  Hononrable  William  Page,  Baron  Hatherley,  Lord  High  Chancellor 
of  Great  Britain,  with  the  advice  and  assistance  of  the  Right  Honourable  John  LiORD 
RoMiLLT,  Master  of  the  Rolls,  the  Right  Honourable  the  Lord  Justice  Sir  Charles 
Jasper  Selwyn,  the  Right  Honourable  the  Lord  Justice  Sir  George  Markham 
GiFFARD,  the  Honourable  the  Vice  Chancellor  Sir  John  Stuart,  the  Honourable  the 
Vice  Chancellor  Sir  Richard  Malins,  and  the  Honourable  the  Vice  Chancellor  Sir 
William  Milbourne  James,  Doth  hereby,  in  exercise  and  execution  of  the  powers  given 
to  him  by  the  Liquidation  Act,  1868,  and  of  all  oth^r  powers  and  authorities  enabling 
him  in  that  behalf  Order  and  direct  in  manner  following  : 


1.  Every  scheme  to  be  filed  in  the  Court  of 
ChADcery  parsuant  to  the  statute  31  &  32  Vict 
c.  68,  and  every  declaration,  affidavit,  petition, 
BummoDs,  notice,  or  other  proceeding  relative 
thereto,  shall  be  intituled  in  the  matter  of  the 
Liquidation  Act,  1868,  and  in  the  matter  of 
the  debtor,  bankrupt,  or  company,  to  whose 
assets  the  same  relates,  and,  if  the  same  relates 
to  the  assets  of  a  company  which  Lb  being 
wound  up  under  the  Companies*  Act,  1862, 
and  any  act  amending  the  same,  then  such 
Bcheme  shall  also  be  intituled  in  the  matter  of 
the  Companies'  Act,  1862. 

2.  Every  such  scheme  shall  be  marked  either 
with  the  words  **Lord  Chancellor,"  and  the 
name  of  one  of  the  Vice  Chancellors,  or  with 
the  words  ''Master  of  the  Rolls**;  and  the 
matter  of  sach  scheme  (unless  removed  by 
some  special  order  of  the  Lord  Chancellor  or 
the  Lords  Justices)  shall  accordingly  be  attached 
to  the  Court  of  such  Vice  Chancellor,  or  to  the 
Court  of  the  Master  of  the  Bolls,  as  the  case 
may  be,  in  like  manner,  and  for  the  same 
purposes,  as  causes  are  attached  to  a  particular 
Court. 

3w  Where  such  scheme  reUtes  to  assets  of  a 
company  which  is  being  wound  up  under  the 
Companies*  Act,  1862,  and  any  act  amending 
the  same,  by  the  Court  of  Chancery  or  under 
the  supervision  of  the  Court  of  Chancery,  the 
iicheme  shall  be  marked  so  as  to  be  attached 


to  the  Court  of  the  Judge  to  whose  Court  the 
matter  of  such  winding-up  is  attached. 

4.  Every  scheme  to  be  filed  as  aforesaid, 
shall  be  printed  on  paper  of  the  same  size  and 
description  and  in  the  same  style  and  manner 
as  Bills  in  Chancery  are  required  to  be  printed ; 
and  every  fifth  line  of  each  page  thereof  shall 
be  numbered. 

5.  Every  such  scheme  shall  be  filed  in  the 
Office  of  the  Clerks  of  Records  and  Writs,  and 
shall  have  indorsed  thereon  the  name  and 
address  of  the  solicitor  and  London  agent  (if 
any)  of  the  Uquidators,  and  also  the  address 
for  service  of  such  solicitor  in  cases  where  an 
address  for  service  is  required  by  the  Ceneral 
Orders  of  the  Court 

6.  At  any  time  after  the  expiration  of  four 
days  from  the  filing  of  any  such  scheme,  aUy 
person  claiming  to  be  interested  as  a  creditor 
or  contributory  in  the  affairs  of  the  debtor, 
bankrupt,  or  company  to  whose  assets  the 
scheme  relates,  may,  by  a  requisition  in  writing, 
delivered  at  the  office  of  tne  solicitor  of  the 
liquidators,  or  of  his  London  agent  (if  anyX 
and  stating  the  nature  of  the  interest  which 
such  person  claims,  demand  any  number,  not 
exceeding  ten,  of  printed  copies  of  the  scheme ; 
and  the  copies  so  required  shall,  within  twenty- 
four  hours  after  such  demand,  and  on  payment 
for  each  such  copy  at  the  rate  of  one  halfpenny 
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per  folio,  be  deliyered  to  the  person  so  requiring 
the  same,  with  a  certificate  thereon  by  such 
solicitor  or  his  London  agent,  that  they  are 
tme  copies  of  the  scheme  med. 

7.  Except  in  cases  where  an  affidavit,  verify- 
ing a  list  of  creditors,  shall  already  have  been 
filed,  or  a  list  of  creditors  shall  have  been  made 
out  under  the  direction  of  the  Court,  the  liqui- 
dators, on  the  day  on  which  the  scheme  is  filed, 
or  within  such  further  time  as  the  Judge  shall 
allow,  shall  file  in  the  Office  of  the  Clerks  of 
Records  and  Writs,  an  affidavit  made  by  some 
person  competent  to  make  the  same,  verifying 
a  list  containing  the  names  and  addresses  of 
the  creditors,  and  the  amounts  due  to  them 
respectively,  so  far  as  the  same  can  be  ascer- 
tained, and  leave  the  said  list,  and  an  office  copy 
of  such  affidavit,  at  the  chambers  of  the  Judge. 

8.  Copies  of  the  scheme,  and  copies  of  the 
list  of  creditors,  containing  the  total  amount 
due  to  them,  but  omitting  the  amounts  due  to 
them  respectively,  or  (if  the  Judge  shall  so 
direct),  complete  copies  of  such  list,  shall  be 
kept  at  the  offices  of  the  solicitor  of  the  liqui- 
dators and  his  London  agent  (if  any);  and  any 
person  claiming  to  be  interested  as  creditor  or 
contributory,  may,  at  any  time  during  the 
ordinary  hours  of  business,  inspect  ana  take 
extracts  from  such  scheme  and  copy  list  on 
payment  of  the  sum  of  Is, 

9.  The  liquidators  shall,  within  seven  days 
after  the  filing  of  the  scheme,  or  within  such 
further  time  as  the  Judge  may  allow,  send  to 
each  creditor  whose  name  is  entered  in  the  said 
list,  or  to  such  of  them  as  the  Judge  shall  think 
fit,  and  in  cases  of  winding-up,  to  such  of  the 
contributories  as  the  Judge  shall  think  fit, 
a  notice  of  the  filing  of  the  scheme.  Such 
notice  shall  state  the  time  when  the  scheme 
was  filed,  and  the  place  or  places  where  the 
scheme  may  be  inspected  and  copies  thereof 
obtained  ;  and  shall  be  sent  through  the  post 
in  a  prepaid  letter  addressed  to  each  of  the 
persons  to  whom  the  same  is  to  be  sent  at  hb 
last  known  address  or  place  of  abode. 

10.  Notice  of  the  filing  of  the  scheme  may 
also,  if  the  Judge  shall  think  fit,  after  the  filing 
thereof,  be  pnbUshed  at  such  times  and  in  such 
newspapers  as  the  Judge  shall  direct  Every 
such  notice  diall  contain  such  particulars  as  are 
mentioned  in  i^e  preceding  rule. 

11.  After  the  expiration  of  one  calendar 
month  from  the  filing  of  the  scheme,  or  at  such 
earlier  time  as  the  Judge  shall  think  fit,  the 
liquidators  may  present  a  petition  for  confirm- 
ation of  the  scheme.  It  shall  not  be  necessary 
in  such  petition  to  set  forth  the  scheme,  but  it 
^^»^\  be  sufficient  to  refer  thereto. 


12.  When  any  petition  to  confirm  any  snob 
scheme  is  presented,  the  liquidators  shall  apply 
to  the  Judge  in  chambers  to  appoint  the  day  on 
which  the  same  is  to  come  ioto  the  paper  for 
hearing,  such  day  not  to  be  before  the  expi- 
ration of  three  weeks  from  the  time  of  such 
application,  and  shall  cause  a  notice  of  such 
presentation  to  be  inserted  in  such  two  news- 
papers as  the  Judge  in  chambers  shall  direct. 
Such  notice  shall  state  the  day  on  which  the 
scheme  was  filed,  and  the  day  on  which  the 
petition  was  presented,  and  the  day  on  which 
the  same  is  directed  to  come  into  the  paper 
for  hearing,  and  the  name  and  address  of  the 
solicitor  and  London  agent  (if  any)  of  the 
liquidators. 

13.  The  petition  shall  not  come  on  to  be 
heard  until  at  least  fourteen  clear  days  after 
the  first  insertion  of  such  notice  as  aforesaid. 
Such  notice  shall  at  least  once  in  every  entire 
week,  reckoned  from  Sunday  morning  till  Satur- 
day evening,  which  shall  have  elapsed  between 
the  first  insertion  thereof,  and  the  day  on  which 
such  petition  is  directed  to  come  into  the  paper 
for  hearing,  be  again  inserted  in  such  news- 
papers as  aforesaid,  on  such  day  or  days  as  the 
Judge  in  chambers  shall  direct. 

14.  Any  creditor,  contributory,  or  other  per- 
son whose  rights  or  interests  are  affected  by 
such  scheme,  and  who  shall  be  desirous  to  be 
heard  in  opposition  to  the  confirmation  thereof, 
shall,  at  least  two  clear  days  before  the  day  on 
which  the  petition  for  confirmation  is  directed 
to  come  into  the  paper  for  hearing,  enter  an 
appearance  in  the  office  of  the  Clerks  of  Records 
and  Writs,  and,  in  defeult  of  so  doing,  shall 
not  be  entitled  to  be  heard,  unless  by  the  special 
leave  of  the  Court. 

16.  Any  person  so  entering  an  appearance, 
shall  be  deemed  to  have  submitted  himself  to 
the  jurisdiction  of  the  Court  as  to  payment  of 
costs,  and  otherwise. 

16.  No  order  for  confirming  a  scheme,  whe- 
ther with  or  without  alteration  or  addition, 
shall  be  enrolled  until  the  expiration  of  thirty 
days  from  the  day  of  the  same  having  been 
pronounced,  exclusive  of  vacations. 

17.  No  caveat  shall  be  entered  to  stay  the 
enrolment  of  any  order  for  confirming  a  scheme, 
with  or  without  alterations  or  additions ;  but 
every  such  order  may  be  enrolled  after  the 
expiration  of  thirty  days  from  the  day  of  the 
same  being  pronounced,  unless  in  the  mean 
time  a  petition  for  a  re-hearing  shall  have  been 
presented,  and  an  order  for  setting  down  such 
petition  obtained  and  served  upon  the  liquida- 
tors, such  thirty  days  to  be  exclusive  of  vaca- 
tions. 


Digitized  by 


Google 


Vol.  38.] 


ORDERS  OF  COURT. 


18.  No  petition  for  a  re-hearing,  either  before 
the  flame  Judce  or  before  the  Lord  Chancellor 
or  the  Lords  Justices,  of  the  case  on  which  any 
order  confirming  a  scheme,  with  or  without 
alterations  or  additions,  or  order  refusing  to 
confirm  a  scheme,  has  been  made,  shall,  unless 
by  special  leave  of  the  Lord  Chancellor  or  the 
Lords  Justices,  be  presented  after  the  expira- 
tion of  thirty  days,  ezclusiye  of  yacations,  from 
the  day  on  which  such  order  was  pronounced, 
notwithstanding  that  sudi  order  may  not  have 
been  enrolled. 

19.  When  an  order  has  been  made  for  con- 
firming a  scheme,  with  or  without  alterations 
or  adcUtions,  no  person  who  neither  has  entered 
an  appearance  as  aforesaid,  nor  has  by  virtue 
of  such  special  leave  as  aforesaid  been  heard  in 
opposition  to  the  confirmation  of  the  scheme,  nor 
is  the  legal  personal  representative  of  a  person 
who  has  entered  an  appearance  or  been  heard 
in  opposition  as  aforesaid,  shall  be  at  liberty  to 
present  a  petition  for  re-hearing  before  the 
same  Judge,  or  before  the  Lord  Uhancellor  or 
the  Lords  Justices,  unless  the  Lord  Chancellor 
or  the  Lords  Justices  shall,  by  special  order, 
to  be  applied  for  by  motion  on  notice  to  the 
liquidators,  to  be  served  on  their  solicitor  or 
L^don  agent,  give  leave  to  such  person  to  pro- 
sent  a  petition  for  a  re-hearing. 

20.  All  orders  made  in  chambers  under  the 
Liquidation  Act,  1868,  shall  be  drawn  up  in 
cbunbers  unless  specially  directed  to  be  drawn 
up  by  the  Begistrar,  and  shall  be  entered  in 
the  same  manner  and  in  the  same  office  as  other 
orders  drawn  up  in  chambers. 


21.  Li  cases  not  expressly  provided  for  by 
the  ttid  Act,  or  by  the  rules  of  this  Order,  the 
General  Orders  and  Practice  of  the  Court  (in- 
duding  the  course  of  proceeding  and  practice 
in  ihe  Judges'  chambers,  and  the  course  of 


proceeding  and  practice  as  to  re-hearings  before 
the  same  Judge,  or  before  the  Lord  Chancellor 
or  Lords  Justices),  shall,  as  for  as  such  Oeneral 
Orders  and  Practice  are  applicable  and  not 
inconsistent  with  the  said  Act  or  this  Order, 
apply  to  all  proceedings  in  the  Court  of  Chan- 
cery under  the  said  Act. 

22.  The  power  of  the  Court  and  of  the  Judffe 
in  chambers  to  enlarge  or  abridge  the  time  lor 
doing  any  act  or  taring  any  proceeding,  to 
adjourn  or  review  any  proceeding,  and  to  give 
any  directions  as  to  the  course  of  proceedmg, 
shall  be  the  same  in  proceedings  in  Chancery 
under  the  said  Act  as  in  proceedings  under  the 
ordinary  jurisdiction  of  the  Court. 

23.  Solicitors  shall  be  entitled  to  charge, 
and  be  allowed  for  all  duties  performed 
under  the  Liquidation  Act,  1868,  such  of 
the  fees  on  the  higher  scale,  authorized  by  the 
2nd  rule  of  the  38th  of  the  Consolidated  Orders 
and  the  Regulations  as  to  Solicitors'  Fees  sub- 
joined thereto,  as  are  ai>plicable,  unless  the  Court 
or  Judge  shall  otherwise  specially  direct. 

24.  The  fees  of  Court  set  forth  or  referred 
to  in  the  Schedule  hereto,  shall  be  paid  in 
relation  to  proceedings  in  Chancery  under  the 
said  Act,  and  shall  be  collected  bv  means  of 
stamps  in  manner  provided  by  the  General 
Orders  of  the  Court 

25.  This  Order  shall  come  into  operation  on 
the  1st  day  of  May,  1869. 

26.  The  general  interpretation  clause  in  the 
Consolidated  General  Oiders  shall  applv  to  the 
ndes  of  tMs  Order;  and  in  this  Order  the  term 
"  liquidators  "  has  the  same  meaning  as  in  the 
Liquidation  Act,  1868,  and  the  word  ^'con- 
triDutory"  has  the  same  meaning  as  in  the 
Companies'  Act,  1862. 

HATHERLEY,  C. 
ROMILLY,  M.R. 
C.  JASPER  SELWYN,  L.J. 
G.  M.  GIFFARD,  L.J. 
JOHN  STUART,  V.C. 
RICHARD  MALINS,  V.C. 
W.  M.  JAMES,  V.C. 
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Fta  to  he  collected  hy  meant  of  Stampt. 

In  the  Judges'  Chamben  and  in  the  reepeotive  Offioes  of  the  Registran,  the  Ezaminen  and 
the  Taxing  Masters,  sooh  of  the  Fees  by  the  2nd  Rule  of  the  89th  of  the  Consolidated  Orders, 
and  the  R^ulations  subjoined  thereto,  directed  to  be  collected  and  paid,  as  are  applicable. 

In  the  Record  cmd  Writ  Olerhi  Office, 

£,       «.       d. 

For  filing  every  Scheme  under  The  Liquidation  Act,  1868        1        0        0 

For  every  certificate  of  filing  a  Scheme 0        5        0 

And  sudb  other  Fees  by  the  2nd  Rule  of  the  89th  of  the  Consolidated  Orders,  and 

the  Regulations  subjoined  thereto  directed  to  be  paid  and  collected,    as  are 

applicable. 

In  the  Office  of  the  Lord  Chancellor*  i  Prmoifal  Secretary, 

For  eveiy  Petition...  10        0 

/ 

In  the  Office  of  the  Secretary  at  the  RoUe. 

For  every  Petition 10        0 
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DIRECTIONS 


COPIES      OF      DECREE. 


Thb  Vice  Chancellor  Sib  Richard  Malins  directs,  That  in  all  causes  to  be  heard  before 
His  Honour  for  farther  consideration  two  copies  of  the  decree  to  be  asked  for  and  the  other 
proper  papers  be  left  by  the  plaintiff's  solicitor  with  the  officer  of  the  Court  at  least  one  day 
preTioosly  to  the  hearing. 

B.  H.  LEACH,  Begistrar. 

June,  1869. 


Thx  Vice  Chancellor  Sib  John  Stuabt  directs,  That  in  all  causes  to  be  heard  before  His 
Honour  for  further  consideration  two  copies  of  the  minutes  of  the  decree  to  be  asked  for  and 
the  other  proper  papers  be  left  by  the  plaintiff's  solicitor  with  the  officer  of  the  Court  at  least 
(me  day  previously  to  the  hearing. 

R  H.  LEACH,  Begistrar. 

June,  1869. 


Nkw  Sbbms,  88.-  Chanc.  Orders,  n 
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ORDER   OF   COURT. 

Accountant  GeneraPs  Office, 


Whereas  it  is  proper  that  the  accounts  kept  by  the  Accountant  General  of  this  Court  should 
be  examined  and  compared,  in  order  to  settle  the  same,  and  whereas  it  will  require  consider- 
able time  to  perfect  such  examination,  and  it  \s  necessary  that  a  time  should  be  appointed 
for  closing  the  books  of  accounts  of  the  said  Accountant  General  for  the  purposes  aforesaid : 
I  do  order  that  the  books  of  the  said  Aooountant  €l«neral  be  closed  from  and  after  Friday, 
August  20  next,  to  Thursday,  October  28  next  (indusive),  except  upon  the  days  and  for  the 
purposes  hereinafter  mentioned^  in  order  to  adjust  the  accounts  of  the  suitors  with  the 
books  at  the  Bank ;  and  that  during  that  time  no  draft  for  any  money,  except  as  hereinafter 
provided,  or  certificate  for  any  effects  under  the  care  and  direction  of  this  Court,  be  signed 
or  delivered  out  by  the  Accountant  General,  or  any  stocks  or  annuities  accepted  or  transferred 
by  him,  relating  to  the  suitors  of  this  Court;  and  that  no  purchase,  sale  or  transfer  be  made 
by  the  Accountant  General,  unless  the  order  and  request  or  Registrar's  certificate  be  left  at 
his  office  on  or  before  Saturday,  August  7  next,  and  that  no  order  for  payment  of  any  money 
out  of  Court  which  may  be  then  in  Court  be  received  in  the  Accountant  General's  office  after 
Tuesday,  August  10  next:  Provided  nevertheless  that  the  office  of  the  said  Accountant 
General  shall  be  open  on  Tuesday  the  12th,  Wednesday  the  13th,  and  Thursday  the  14th 
days  of  October  next,  for  the  delivery  out  of  any  regular  interest  drafts  which  may  have 
become  payable  in  respect  of  the  October  dividends,  and  of  any  other  regular  interest  drafts 
which  have  become  payable  prior  to  or  during  the  closing  of  the  office  as  aforesaid.  And  to 
the  end  that  the  suitors  may  have  notice  hereof,  and  apply  to  the  Court  as  there  shall  be  occa- 
sion to  have  money  paid  to  them  out  of  the  Bank,  or  stocks  or  annuities  transferred  to 
them  before  August  20  next— I  do  order  that  this  Order  be  entered  and  set  up  in  the  several 
offices  of  the  Court 

HATHERLEY,  C. 

June,  1869. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


Courts  of  CJanterp, 

AND     ON     APPEAL    TO    THE     HOUSE    OF    LORDS. 

COMMENCING  WITH 

MICHAELMAS    TERM,  32  VICTORIA. 


[FULL  COUBT  OF  APPEAL.] 
1868.         )  CUNCH  V,  THE  FINANCIAL  COR- 

Nov.  3,  6.  J         PORATioN  (limited). 

Company — Sale  of  Business  of  one  Com- 
pany to  another — Ultra  Vires — Suit  hy 
one  Shareholder  on  behalf  of  himself  and 
all  others — Parties — Delay. 

A  financial  company  made  an  arrange- 
ment tffith  a  banking  company  for  a  com- 
bination of  the  two.  By  this  arrangement 
it  was  agreed  that  the  financial  company 
should  be  wound  up  voluntarily  ;  that  the 
banking  company  should  advance  money  to 
discharge  the  liabilities^  and  should  receive 
the  proceeds  of  aU  the  assets  of  the  financial 
company  as  realized;  thaty  after  complete 
liquidation  and  payment  to  the  bank  by 
means  of  the  assets  (assisted,  if  necessary y  by 
calls  upon  the  shareholders  in  the  fiTiancial 
company)  of  a  certain  sum  over  and  above 
all  advances,  the  shareholders  of  the  finan- 
cial company  were  to  be  at  liberty  to 
exchange  every  three  shares  (2/.  paid)  in  it 
for  one  {51.  paid)  in  the  banking  company. 
The  arrangement  not  being  sanctioned  by 
the  articles  of  association  of  the  financial 
company, — Held,  affirming  the  decision  of 
Wood,  y.C,  that  it  could  not  besupported  as 
a  sale  of  assets  in  consideration  of  shares 
within  the  I6lst  section  of  the  Companies* 
Act,  1862., 

A  suit  by  one  member  of  a  company  on 
Niw  SxiuBs,  38.— Chamc. 


behalf  of  himself  and  all  other  shareholders, 
to  set  cuide  a  contract  which  is  ultra  vires, 
is  properly  constituted,  though  a  majority 
of  shareholders  mxiy  have  assented  to  the 
arrangement,  and  they  are  not  made  parties 
to  the  suit. 

The  deed  of  arrangement  having  been 
executed  on  the  17 th  of  May,  the  plaintiff 
objected  to  it  early  in  June,  but  did  not  file 
his  bill  till  November : — Held,  that  the  suit 
being  one,  not  for  avoiding  a  contract  into 
which  the  plaintiff  had  de  facto  entered,  but 
for  asserting  and  maintaining  rights  of 
which  he  had  never  been  deprived,  he  was 
not  disentitled  to  relief  on  the  score  of 
delay. 

This  was  an  appeal  by  the  Orientid  Com- 
mercial Bank  (Limited)  from  a  decree  of 
Wood,  V.C,  declaring  that  an  arrangement 
come  to  between  the  directors  of  the  Finan- 
cial Corporation  (Limited)  and  the  Oriental 
Commercial  Bank  (Limited),  for  an  amal- 
gamation of  the  two  companies,  was  not 
authorized  by  the  articles  of  association  or 
by  the  Companies'  Act,  1862,  and  giving 
consequential  relief 

The  case  is  reported  in  37  Law  J.  Rep. 
(n.s.)  Chanc.  281,  where  the  facts  and 
arguments  are  fully  set  out. 

Sir  R.    Palmer,  Mr.  Druce  and   Mr. 
M^Naghten,  for  the  appellants,  relied  upon 
the  161st  section  of  the  Companies'  Act, 
B 
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1862  (1)  as  sanctioning  the  arrangement 
They  also  contended  that  the  plaintiff  could 
not  maintain  the  suit  on  behalf  of  himself 
and  all  other  shareholders,  many  of  whom 
were  assenting  parties  to  the  arrangement, 
and  whose  interests,  therefore,  were  not 
identical  with  his  own — 

Jones  V.  Garcia  Del  Rio,  Turn.  &  R 

297. 
Carlisle  v.  the  South-Eastem  Railway 

Ccmpany,  1  Mac.  ^  G.  689 ;  s.  c  2 

Hall  &  Tw.  366;  19  Law  J.  Rep. 

(N.S.)  Chanc.  477. 
Richardson  v.  Larpenty   2  You.  <fe  C. 

C.C.  507. 
They  also  relied  upon  the  plaintiff's  delay 
in  filing  his  bill  until  it  had  become  impos- 
sible that  there  should  be  a  restitutio  in 
integrum  as  disentitling  him  to  relief,  and 
cited 

The  Era  Assurance  Societt/s  case,  2  Jo. 

&  H.  400  :    on  i^peal,  1  De  Qex, 

J.  &  a  29 ;  32  Law  J.  Rep.  Chana 

206. 

At  the  conclusion  of  the  arguments  for 
the  appellants,  their  Lordships  took  time 
to  consider  whether  they  would  call  upon 
counsel  for  the  respondents. 

Mr.  W.  M,  James  and  Mr,  A,  K  Miller, 
for  the  plaintiff,  were  not  called  upon. 

Mr,  John  Pearson,  Mr,  Kay,  Mr,  Had- 
dan,  Mr,  Eddis,  Mr.  0.  T,  Simpson  and 
Mr,  A.  G,  Marten,  appeared  for  the  other 
respondents. 

(1)  Thia  Bection  enacts :  "Where  any  company 
XI  proposed  to  be  or  is  in  the  course  of  bsing 
wound  op  altogether  vdantarily,  and  the  whole  or 
a  portion  of  its  business  or  property  is  proposed  to 
be  transferred  or  sold  to  another  company,  the 
liquidators  of  the  first-mentioned  company  may^ 
with  the  sanction  of  a  special  restdution  of  the 
company  by  whom  they  were  appointed,  conieniBg 
either  a  general  authority  on  the  liquidators,  or  an 
authority  in  respect  of  any  particular  arrangement, 
receive  in  compensation  or  part  compensation  for 
such  transfer  or  sale  shares,  polidee,  or  other  like 
interests  in  such  other  company,  for  the  porpoee  of 
distribution  amongst  the  ooembers  of  the  company 
being  wound  up,  or  may  enter  into  any  other 
arrangement  whereby  the  members  of  the  company 
being  wound  up  may,  in  lieu  of  receiring  cash, 
shares,  policies,  or  other  like  interests,  or  in  addi- 
tion thereto,  participate  in  the  profits  of  or  receive 
any  other  benefit  from  the  purchasing  company ; 
and  any  sale  made  or  arrangement  entered  into  by 
the  Uquidators  in  pQituanoe  of  this  lectioD  riiall  be 


The  Lord  Chancellob  (Nov.  6). — The 
arrangement  between  the  Oriental  Com- 
mercial Bank  and  the  FinancialCorporation, 
which,  in  the  papers  in  this  case,  and  in 
the  argument,  has  been  called  an  amalga- 
mation or  combination,  was,  in  substance, 
a  transfer  by  the  corporation  to  the  bank 
of  the  business,  goodwill,  connexion  and 
property  of  the  former  in  consideration  of 
25,000  shares  in  the  latter. 

The  transaction  is  thus  described  in 
article  1.  of  the  deed  executed  between  the 
two  companies  on  the  17th  of  May,  1865  : 
"  The  whole  and  entire  business,  goodwill 
and  connexion  of  the  Financial  Corporation 
(Limited),  and  also  the  net  property  and 
assets  thereof^  after  payment  and  provision 
thereout  in  the  due  course  of  the  said 
voluntary  winding-up  of  and  for  all  the 
debts  and  liabilities  of  the  said  corporation 
(but  subject  to  the  provision  hereinafter 
contained  for  the  members  of  the  said  cor- 
poration making  good  the  said  assets,  in 
the  event  and  lo  the  extent  of  such  defi- 
ciency as  hereinafter  mentioned;  and  sub- 
ject to  other  the  provisions  hereinafter 
contained),  shall  be  and  the  same  are  hereby 
purchased  by  the  said  Oriental  Commercial 
Bank  (Limited),  as  from  the  4th  day  of 
April  now  last,  firom  and  since  which  day 
the  same  net  property  and  assets  (subject 
as  aforesaid)  shall  be  deemed  to  have 
become  and  to  be  the  property  of  the  said 
Oriental  Commercial  Bank  (Limited),  in 
consideration  of  the  allotment  to  and  among 
the  shareholders  or  members  of  the  said 
Financial  Corporation,  in  manner  herein- 
binding  on  the  membem  of  the  eompsny  being 
wouBd  up;  Bubjeot  to  thia  proviso  that  if  any 
member  of  the  company  being  wound  up,  who  has 
not  voted  in  favour  of  the  epecial  resolution  passed 
by  the  company  of  which  he  is  a  member,  at  either 
of  the  meetings  held  for  passing  the  same,  expreeses 
his  dissent  from  any  such  speoial  resolution  in 
writing  addressed  to  the  liquidators  or  one  of 
them,  and  left  at  the  registered  office  of  the 
company  not  later  than  seven  days  after  the  date 
of  ihe  meeting  at  which  such  special  resolution 
WHS  passed,  such  dissentient  meinber  may  require 
the  liquidators  to  do  one  of  the  following  things 
as  the  Uquidatora  may  prefer;  that  is  to  say, 
either  to  abstain  from  carrying  such  resolution 
into  eflbct,  or  to  purchase  the  interest  held  by 
Soch  disBentient  member  at  a  price  to  be  detei^ 
mined  in  maoniff  hereinafter  mentioned,  such  pur- 
chase-money to  be  paid  before  the  company  is 
dissolved,  and  to  be  raised  by  the  liquidators  in 
such  manner  as  may  be  determined  by  special 
rasolatkm.** 
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after  mentioned,  of  25,000  shares  in  the 
said  Bank  of  the  nominal  value  of  201. 
each,  which  are  hereinafter  mentioned,  and 
on  each  of  which  the  sum  of  61.  (credited 
as  5L)  is  to  be  made  up  as  paid  in  the 
manner  and  by  the  means  hereinafter  more 
particularly  mentioned.  And  the  said  liqui- 
dators under  the  winding-up  of  the  said 
COTporation  shall,  subject  to  the  other  pro- 
yisions  of  these  presents,  enter  into  and 
execute  all  contracts  and  transfers,  and  do 
all  other  things  whatsoever  which  shall  be 
requisite  for  giving  effect  to  the  said  pui^ 
chase."  The  provision  here  referred  to  for 
the  members  of  the  corporation  making 
good  the  assets  was,  in  substance,  a  provi- 
sion that  if  the  surplus  assets,  after  paying 
debts,  should  not  amount  to  100,000/.  the 
deficiency  should  be  made  good  by  a  call 
on  members  of  the  corporation. 

The  plaintiff  Clinch,  a  shareholder  in  the 
corporation,  objected  to  and  dissented  from 
this  arrangement,  and  he  complains  that  it 
is  ultra  vires  of  the  corporation,  and  he  has 
filed  this  bill  on  behalf  of  himself  and  all 
other  members  of  the  corporation  to  restrain 
the  arrangement  being  carried  into  effect. 

It  was  admitted  in  the  argument,  and, 
indeed,  it  could  not  be  denied,  that  there 
was  no  power  in  the  special  constitution  of 
the  corporation  which  would  warrant  an 
arrangement  of  this  nature ;  and  that,  if  it 
could  be  supported  at  all,  it  must  be  sup- 
ported under  the  provisions  of  section  161. 
of  the  act  of  1862.  It  was  also  admitted, 
and,  indeed,  it  could  not  be  denied,  that  if 
the  meaning  and  construction  of  the  docu- 
ments in  which  the  arrangement  rested  was, 
thftt  aU  the  shareholders  in  the  ct)rporation 
were  to  be  made  to  guarantee  that  the 
assets,  after  paying  all  debts,  were  equal  to 
100,000/.,  and  that  this  guarantie  was  to  be 
enforced  by  a  call  on  aU  the  shareholders, 
the  arrangement  could  not  be  supported. 
This,  I  say,  could  not,  in  my  opinion,  be 
denied,  because  I  think  that  section  161. 
clearly  contemplates  a  sale  of  the  assets  of 
the  liquidating  company  for  such  an  equiva- 
lent in  value  as  is  pointed  out  in  that 
section,  and  does  not  contemplate  the  sub- 
jecting of  the  shareholders  in  the  liquidating 
company,  without  their  unanimous  consent, 
to  a  fresh  and  original  liability  in  the  shape 
of  a  guarantie. 

But  it  was  argued  that  the  meaning  and 


intention  was  that  the  call  to  make  good 
this  guarantie  should  be  made  on  those 
only  who  accepted  shares  in  the  bank,  and 
thus  assented  to  the  arrangement.  This  is 
a  question  of  construction,  and  is  to  be 
answered  by  a  reference  to  a  few  passages 
in  the  documents.  ^Before,  however,  re- 
ferring to  those  passages,  I  wish  to  say  that, 
although  it  is  not  necessary  to  decide,  still 
I  entertain  a  strong  opinion  that,  even  if 
the  construction  were  such  as  is  contended 
for  by  the  appellants,  namely,  that  those 
persons  only  who  accepted  shares  in  the 
bank  should  be  subject^  to  this  call,  still 
the  arrangement  is  one  which  would  not  be 
within  the  provisions  of  sections  161.  It  is 
sufficient  to  say  that,  in  my  opinion,  the 
liquidators  of  a  company  would  have  no  right 
to  place  a  shareholder  of  a  company  in  this 
position ;  that  he  must  either  dissent  alto- 
gether from  the  arrangement  and  be  subject 
to  have  his  shares  taken  from  him  at  a 
valuation,  or  else  come  in  under  the 
arrangement  and  thus  be  forced  to  subject 
himself  to  the  liability  to  which  I  have 
referred,  namely,  the  liability  of  guarantee- 
ing the  sufficiency  of  the  assets.  However, 
as  regards  the  construction,  the  outline  of 
the  basis  for  combination  was  to  this  effect : 
it  begins  by  stating,  "  The  Financial  Cor- 
poration (Limited)  has  a  nominal  capital 
of  3,000,000/.,  of  which  one-half  has  been 
subscribed,  in  75,000  shares  of  20/.  each,  21. 
per  share  paid  or  in  course  of  being  paid.*' 
Further  on  it  continues,  ''The  paid  and 
called-up  capital  of  the  Financial  Corpora- 
tion (Limited)  is  1,500,000/.,  besides  a 
reserve  fund  and  profits  carried  forward 
amounting  to  about  15,000/.,  subject  to 
certain  provisions  for  the  r»edization  of 
assets  of  the  said  corporation,  or  for 
the  collection  of  an  equivalent  amount 
of  further  capital  by  way  of  call  upon  the 
shareholders  of  the  same;  so  that  in  any 
case,  besides  the  contribution  and  payment 
over  to  the  said  Oriental  Commercial  Bank 
(Limited)  of  a  sum  or  sums  equal  to  21. 
upon  each  of  the  present  75,000  shares  of 
the  said  Financial  Corporation  (limited) 
as  above  recited,  the  said  Financial  Corpo- 
ration (Limited),  as  at  present  constituted, 
shall  be  bound  to  pay  and  discharge  (or  to 
indemnify  the  combined  company,  if  the 
latter  shall  have  to  advance,  for  payment  of) 
the  whole  of  the  debts  and  liabilities  of 
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the  said  Finandal  Corporation  (Limited). 
It  is  now  agreed  to  grant  one  share  in  the 
said  Oriental  Commercial  Bank  (Limited) 
for  eveiy  three  shares  in  the  said  Financial 
Corporation  (Limited),  so  that  the  present 
75,000  shares  of  the  latter  shall  be  replaced, 
as  to  all  reciprocal  rights  and  obligations, 
by  25,000  shares  in  the  said  Oriental  Com- 
mercial Bank  (Limited) ;  but  inasmuch  as 
a  large  proportion  of  the  assets  of  the 
said  Financial  Corporation  (Limited)  are  not 
yet  realized,  and  further,  inasnradi  as  ihit 
proposed  combination  is  considered  benefit 
cial  in  protecting  such  realization,  whilst  it 
is  not  in  anywise  Intended  that  the  said 
Oriental  Commercial  Bank  should  adopt 
any  responsibility,  either  as  to  the  liqui- 
dation of  the  said  Financial  Corporation 
(Limited)  or  as  to  the  validity  of  the 
proposed  combination,  in  so  far  as  the 
members  of  the  said  Financial  Corporation 
(Limited)  are  or  might  be  concerned,  the 
following  arrangement  is  now  adopted  and 
mutually  agreed  to  between  the  said  com- 
bining companies:  that  is  to  say,  1,  that  it 
shall  be  incumbent  on  the  said  Financial 
Corporation  (Limited),  and  on  the  directors 
of  the  same,  to  render  the  combination  as 
proposed  and  the  transposition  of  capital, 
transfer  of  business,  exchange  of  shares, 
and  all  other  matters  incidental  thereto, 
obligatory  and  binding  upon  all  and  every 
the  members  of  the  said  Financial  Corpo- 
ration (Limited),  being  also  bona  fide 
holders  of  75,000  shares  as  aforesaid/' 
Then,  further  on,  under  the  fourth  head, 
'^  That  a  suspense  account  shall  be  opened 
for  the  purpose  of  such  said  liquidation, 
and  under  the  proper  control  of  such  said 
liquidator  or  liquidators,  and  that  all  assets 
of  the  said  Financial  Corporation  (Limited) 
which  may  remain  outstanding  and  not 
taken  over  in  account  by  the  said  Oriental 
Commercial  Bank  (Limited)  at  the  date 
of  the  said  proposed  combination  shall  be 
passed  to  such  suspense  account,  for  the 
purposes  of  such  liquidation,  and  to  be 
dealt  with  to  meet  the  bills  and  obligations 
of  the  said  Financial  Corporation  (Limited) 
accruing  to  maturity  as  aforesaid,  and  the 
other  engag^nents  hereby  contracted  to- 
wards the  said  Oriental  Commercial  Bank 
(Limited),  and  otherwise  as  hereinafter  set 
forth.  5.  That  the  25,000  shares  of  the 
said  Oriental  Commercial  Bank  (Limited)^ 


granted  to  the  present  members  of  the  said 
Financial  Corporation  (Limited)  in  exchange 
for  and  in  extinction  oftheir  actual  75,000 
shares  as  aforesaid,  shall  at  the  date  of  the 
said  proposed  combination  be  credited  with 
4:L  each,  subject  to  the  provisions  of  clause 
7.  in  case  of  deficiency  in  the  realiza- 
tion of  assets."  Then  clause  7.  was  to  this 
effect :  "  That  if,  within  a  reasonable  time, 
to  be  mutually  agreed  upon,  the  assets  of 
the  said  Financial  Corporation  (Limited) 
realized  and  paid  over  as  aforesaid  shall 
not  have  been  sufficient  to  cover  the  re- 
quirements hereinbefore  mentioned,  it  shall 
be  incumbent  upon  the  said  liquidator  or 
liquidators  to  make  a  special  call  or  calls,  to 
such  amount  as  may  be  requisite,  upon  the 
members  of  the  said  Financial  Corporation 
(Limited)  as  at  present  and  heretofore 
separately  constituted,  in  respect  of  the 
uncalled  balance  on  their  respective  shares 
therein,  and  to  appropriate  the  proceeds 
of  such  call  or  calls  in  completing  the  pay- 
ments to  and  through  the  said  Oriental  Com- 
mercial Bank  (Limited)  as  hereinbefore 
mentioned.'' 

The  deed  finally  executed  was  to  the 
same  effect  Now,  in  my  opinion,  there  are 
clear  provisions  that  if  the  net  assets  of 
the  corporation  should  not  amount  to 
100,000^,  that  is,  il  each  on  25,000  shares, 
a  caH  should  be  made,  and  should  be  made 
upon  all  the  members  of  the  corporation, 
to  raise  the  deficiency.  The  call  must  not 
be  made  upon  those  merely  who  took  shares 
in  the  bank.  It  is  a  call  to  be  made  by  the 
liquidators  in  the  ordinaiy  course  of  business, 
and  according  to  the  powers  to  make  calls 
upon  the  members  of  the  corporation  in  re- 
lict of  the  unpaid  capital;  and  it  is  be- 
yond doubt  that  a  partial  call  upon  a  certain 
number  of  members  of  the  corporation 
would  not  have  been  a  call  of  that  descrip- 
tion. It  is  impossible,  therefore,  in  my 
opinion,  to  put  any  construction  upon  these 
provisions  except  tins, — that  there  was  to 
be  a  call  for  the  purpose  of  giving  effect  to 
the  guaraatie,  and  that  that  call  was  to  be 
made  upon  all  members  of  the  corporation, 
whether  they  assented  to  or  dissented  from 
this  arrangemtnt  If  that  be  so,  the  arrange- 
ment is  one  which,  in  my  opinion,  is  clearly 
not  authorized  by  section  161.  of  the  act 
of  parliament,  and  Mr.  Clinch  was  entitled 
to  object  to  it, 
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It  was  argaed,  however,  that  a  nmnber, 
and  indeed  a  majority,  of  shareholders  in 
the  corporation  had  assented  to  the  arrange- 
ment, and  had  actually  taken  shares  in  the 
bank  under  it,  and  that  the  plaintiff  could 
not  sustain  this  bill  as  a  bill  on  behalf  of 
himself  and  all  other  members  of  the  cor- 
pwation,  at  all  events  without  making  all 
or  some  of  those  parties  who  had  assented 
to  the  arrangement  parties  to  the  suit;  but 
the  contract  was  one  between  the  two 
corporations,  and  if  the  contract  was  ultra 
vires  of  the  Financial  Corporation,  it  is  a 
contract  which  in  the  eye  of  this  Court  it 
is  for  the  benefit  of  all  the  shareholders  in 
the  corporation  to  arrest;  and  in  my  opin- 
ion a  proper  form  of  suit  in  which  to  accom- 
plish tiiis  end  is  a  suit  by  one  member  of 
the  corporation  on  behalf  of  himself  and 
all  other  members,  making  the  executive  of 
the  corporation  and  the  other  contracting 
company  parties  as  defendants. 

llie  appellants  further  argued  that  the 
plaintiff  was  open  to  a  personal  exception 
on  the  score  of  delay  in  instituting  the 
suit  The  deed  to  which  I  have  referred 
was  executed  on  the  17th  of  May,  1865. 
The  i^aintiff  objected  to  the  arrangement 
to  his  own  company  early  in  June,  1865. 
Some  correspondence  took  place  between 
this  date  and  the  month  of  November  as 
to  the  terms  on  which  he  might  be  relieved 
from  liability,  and  on  the  10th  of  Novem- 
ber, 1865,  he  filed  his  bill  So  far  there- 
fore as  his  own  company  was  concerned, 
tiiey  were  aware  from  a  very  early  period, 
that  he  not  only  dissented  from  the  arrange* 
ment,  but  challenged  its  validity.  In  addi- 
tion, however,  to  this,  it  is  to  be  observed 
that  this  is  not  a  case  of  delay  in  asserting 
an  equity,  or  in  taking  steps  to  avoid  a 
contract  into  which  the  plaintiff  has  de 
facto  entered  The  plaintiff  was  and  con- 
tinned  throughout  to  be  the  owner  of  his 
diares  in  the  corporation,  and  of  all  righto 
incident  to  those  shares,  unless  those  righto 
were  taken  away  or  effectively  bound  by 
the  arrangement  of  amalgamation,  and  he 
was  simply  asserting  and  maintaining  those 
righto.  Those  righto,  in  my  opinion,  have 
not  been  taken  away,  and  I  think  he  is 
not  disentitied  to  rehef  for  the  purpose  of 
protecting  them  upon  the  score  of  any 
dday. 

There  was  a  declaration  in  the  decree  to 


which  particular  and  subsidiary  objection 
was  made  by  the  appellants.  It  was  in 
these  words  ;  after  declaring  the  invalidity 
of  the  compromise  in  a  manner  which  ap- 
pears to  me  to  be  perfectly  accurate,  the 
decree  proceeded  thus  :  "It  is  further  de- 
clared that,  without  prejudice  to  any  ques- 
tion as  between  the  shareholders  of  the 
said  Financial  Corporation  (Limited),  who 
have  been  register^  as  shareholders  by  the 
said  Oriental  Commercial  Bank  (Limited), 
and  the  creditors  of  the  said  bank,  the  said 
shareholders  are,  between  themselves  and 
the  said  bank  on  the  one  hand,  and  be- 
tween themselves  and  the  said  corporation 
on  the  other,  entitled  to  have  their  shares 
in  the  said  corporation  restored  to  them 
on  the  delivery  up  of  the  certificates  of 
their  shares,  as  registered  in  the  books 
of  the  Oriental  Commercial  Bank  (Limited), 
and  that  the  defendant  Lewis  Henry  Evans, 
as  the  official  liquidator  of  the  Financial 
Corpor<«tion  (Limited),  is  bound  to  redeliver 
the  said  certificates  to  Arthur  Cooper,  the 
official  liquidator  of  the  said  Oriental  Com- 
mercial Bank  (Limited).  And  it  is  ordered 
accordingly.  And  any  of  the  parties  are  to 
be  at  liberty  to  apply  under  the  two  orders 
specified,  made  for  the  winding-up  of  the 
corporation  and  the  bank  in  respect  of 
the  last-mentioned  declaration  as  they  shall 
be  advised.*' 

Now,  this  clause  was  objected  to,  as  if  it 
had  been  a  clause  ordering  the  delivery  up 
and  restoration  of  shares  allotted  in  the 
bank,  but  that  is  not  what  the  decree  pro- 
vides for.  It  simply  declares  that  the  share- 
holders in  the  corporation  are  entitled,  if 
they  deliver  up  the  shares  in  the  bank,  to 
a  re-delivery  to  them  of  their  own  original 
shares  in  the  corporation,  a  provision  which 
simply  flows  from  the  previous  part  of  the 
decree,  and  is,  in  my  opinion,  nothing  more 
than  what  those  persons  are  entitled  to. 
At  the  same  time  it  appears  to  me,  subject 
to  any  observation  that  Mr.  James,  on  the 
part  of  the  respondento,  may  desire  to 
make  on  the  subject,  and  subject  to  the 
opinion  of  the  Lords  Justices,  that  every 
thing  that  the  plaintiff  can  desire  is  given 
by  the  other  parte  of  this  decree,  and  that 
it  might  safely  be  left  to  the  proceedings 
in  the  winding-up  to  accomplish  what  was 
intended  to  be  effected  by  the  part  of  the 
decree  which  I  have  read.    But  whether 
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this  portion  of  tlie  decree  is  omitted  or 
retained,  it  appears  to  me  that  it  ought 
not  to  make  any  difference  with  regard  to 
the  costs  of  this  appeal,  and  that  this  appeal 
ought  to  be  dismissed  with  costs. 

Mr,  James, — ^We  did  not  ask  for  the 
declaration  and  order  referred  to  by  your 
Lordship,  but  it  was  thought  to  be  a  right 
belonging  to  some  of  the  other  parties. 

Lord  Justice  Wood. — I  have  very  little 
to  add  after  the  clear  exposition  which  the 
Lord  Chancellor  has  given  of  the  grounds 
upon  which  the  decree  may  be  supported 
as  the  correct  decree  of  the  Court  I  can 
only  now  say  that  I  have  not  seen  any 
reason  to  change  the  view  which  I  enter- 
tained at  the  time  of  the  original  hearing. 
As  regards  the  reasons  which  have  been 
assigned,  the  case  has  now  had  the  advan- 
tage of  having  the  foundation  of  that  de- 
cision rested  upon  grounds  more  clearly 
expounded  than  in  that  judgment  which  I 
then  gave,  or  any  which  I  could  now  give. 
I  acquiesce  entirely  in  the  proposed  altera- 
tion as  to  that  which  the  Lord  Chancellor 
has  termed  the  subsidiary  portion  of  the 
decree.  It  is  unnecessary  for  me,  under 
those  circumstances,  to  add  more  on  the 
present  occasion. 

Lord  Justice  Selwyn. — It  has  not 
been  contended  that  the  arrangement  in 
question  in  this  suit  can  be  supported  under 
the  articles  of  association  of  the  Financial 
Corporation,  but  it  was  distinctly  stated  by 
Sir  Roundel!  Palmer  that  if  good,  it  is  good 
under  the  IGlst  section  of  the  act  of  1862. 
The  words  of  that  section  are  doubtless 
very  wide  and  comprehensive,  but  it  con- 
tains no  power  to  impose  any  new  or  addi- 
tional liabilities  upon  the  shareholders  of 
the  selling  company,  but  provides  for  the 
payment  of  the  purchase-money  of  the 
shares  of  the  dissentient  shareholders  which 
is  directed  to  be  paid  before  the  company 
is  dissolved,  and  to  be  raised  by  the  liqui- 
dators in  such  manner  as  may  be  determined 
by  special  resolution.  It  was  also  admitted 
that  if  the  construction  of  the  documents 
in  question  which  was  adopted  by  the 
Court  below  was  correct,  the  arrangement 
which  was  carried  into  effect  by  those  docu- 
ments was  not  one  falling  within  the  scope 
of  the  16 1st  section,  and  in  particular,  that 


if  the  Vice  Chancellor  was  right  in  sup- 
posing that  the  calls  were  to  be  made  upon 
all  the  shareholders,  no  one  would  argue 
that  the  arrangement  was  intra  vires.  The 
substantial  question  therefore  is  one,  as 
the  Lord  Chancellor  has  already  said,  upon 
the  construction  of  those  documents ;  and 
in  addition  to  the  passages  already  referred 
to  by  his  Lordship,  I  would  mention  that 
in  the  preamble  of  the  document  of  the 
24th  of  March,  1865,  which  is  called  the 
outlines  of  basis  for  combination,  a  sum  or 
s\ims  equal  to  21.  upon  each  of  the  75,000 
shares  of  the  Financial  Corporation  is  to 
be  paid  over  to  the  bank,  and  the  pre- 
sent 75,000  shares  in  the  corporation  are  to 
be  replaced  as  to  all  reciprocal  rights  and 
obligations  by  25,000  shares  in  the  said 
Oriental  Bank  (Limited).  Throughout  the 
whole  of  this  preamble  the  sums  and  num- 
ber of  shares  are  spoken  of  as  one  entire 
and  definite  amount  or  amounts,  without 
any  suggestion  of  probable  or  possible  dimi- 
nution. In  like  manner,  in  clause  6,  we 
find  again  the  provision  that  they  are  to 
make  up  6^.,  to  be  credited  as  5L,  as  paid 
into  the  capital  and  premium  account  of  the 
said  Oriental  Commercial  Bank  (Limited) 
for  every  one  of  the  said  25,000  shares,  the 
amount  credited  as  set  forth  in  the  fore- 
going clause,  No.  5,  being  reckoned  as  the 
first  instalment  of  such  6L  credited  as  51., 
and  the  said  shares  thus  participating  in 
the  entire  combined  reserve  fund  rateably, 
and  that  the  said  25,000  shares  shall  ac- 
cordingly from  time  to  time  and  respectively 
receive  credit  for  such  further  payments 
upon  them  out  of  capital  suspense  account 
as  may  be  effected  by  the  liquidator  or 
liquidators.  The  provisions  of  the  deed  of 
the  17th  of  May,  1865,  are  upon  this  point 
exactly  in  accordance  with  those  of  the 
outlines  of  basis  for  combination.  The  first 
clause  of  the  deed  transfers  the  whole  and 
entire  business  fend  goodwill  of  the  Finan- 
cial Corporation  (Limited).  This  transfer  is 
absolute  and  unconditional,  not  dependent 
upon  the  assent  of  any  particular  number 
or  proportion  of  the  shareholders,  but  abso- 
lute, immediate  and  unconditional,  and  the 
consideration  which  is  stated  in  tiie  same 
clause  is  said  to  be  the  allotment  of  25,000 
shares,  not  of  any  aliquot  or  proportionate 
part  of  them.  In  like  manner  clause  (4.  K) 
provides  that  the  assets  specified  in  section 
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A.  are  to  be  credited  by  the  bank  in  or 
towards  paying  4/.  a  share  on  each  of  the 
25,000  shares  of  20L  each  in  the  bank,  the 
allotment  of  which  is  to  form  the  consider- 
ation  for  the    aforesaid  purchase;    and, 
again,  as  the  Lord  Chancellor  has  already 
observed,  the  call  is  to  be  made  on  all,  and 
no  power  is  attempted  to  be  given,  if  any 
such  power  could  have  been  given,  to  make 
any  partial  calL  The  next  clause  (4.  D.) 
was  much  relied  upon  by  counsel  for  the 
appellants,  as  shewing  that  in  one  event 
the  whole  of  the  shareholders  might  not 
have  been  entitled  to  the  benefit  of  the 
arrangement   But  the  payment  of  the  21, 
per  share  which  is  referred  to  in  that  clause 
was  a  liability  or  obligation  existing  before 
the  date  of  the  arrangement,  and  not  in 
any  way   consequent  upon   it,   and  this 
chuise  (4.    D.)  merely  provides  that  this 
previously  existing  liability  shall  be  dis- 
charged by  every  shareholder  before  he 
becomes  entitled  to  participate  in  the  allot- 
ment of  the  25,000  shares.    Clause  12.  of 
the  same  deed  imposes  upon  the  bank,  im- 
mediately and  unconditionally  the  discharge 
of  certain  onerous  duties  andobligations,  and 
it  was  urged  upon  us  in  argument  by  the 
appellants'  counsel,  that  as  ^e  bank  had  in 
fact  discharged  these  onerous  duties  and 
obligations,  it  would  now  be  unjust  to  set 
aside  that   arrangement.     But   upon  the 
question  of  construction,  it  is  material  to 
observe  that  on  this  most  important  clause 
no  provision  whatever  is  made  for  the  re- 
lease of  the  bank  from  their  obligation  in 
the  event  of  a  large  proportion  of  uie  share- 
holders refusing  to  accede  to  the  arrange- 
ment; and  this  leads  me  to  the  further 
obeerration  that  throughout  all  the  docu- 
ments and   resolutions  no  trace  is  to  be 
Ibnnd  of  any  such  provisions  as  would  have 
been  necessary  for  the  protection  of  the 
parties,  if  the  arrangement  contemplated 
had  been  of  such  a  partial  and  conditional 
character  as  is  contended  for  by  the  appel- 
lants.   There  is  no  resolution  or  provision 
for  the  payment  of  the  purchase-money  of 
the  interest  of  any  dissentient  shareholder. 
The  consideration  therefore  of  that  which 
is  contained  in  these  documents,  as  well  as 
the  absence  of  any  such  provisions  as  those 
to  which  I  have  alluded,  is  such  as,  in  my 
judgment,  to  lead  irresistibly  to  the  same 
conclttsi<m  as  the  Court  below  has  arrived 


at  I  think,  therefore,  although  it  may  be 
expedient  to  alter  the  decree  by  the  omis- 
sion of  that  clause  to  which  the  Lord  Chan- 
cellor has  referred,  which  in  my  judgment 
carries  the  matter  no  further  than  the  ori- 
ginal declaration,  the  appeal  substantially 
&ils,  and  must  be  •dismissed,  with  costs. 

SoHoiton  —  MeMTB.  Kekon  &  Goodman,  for 
plaintiff ;  Menra.  XJptonB,  Johnston  k  Upton, 
for  i^peUants ;  Meaan.  Flux,  Argles  k  RawUna, 
Mflaara.  Young,  Maples  k  €k^,  and  Messrs.  Coz 
k  Sons,  for  other  respondents. 


MaLINS,  V.C.   )  THE  MBTROPOLITAK  BOABD 


Nov.  5, 


OF  WORKS  V.  SAKT. 


Practice — Jurisdiction — Sir  John  JRoWs 
Act  (25  d:  26  Vict  c.  42.)— Lands  Clauses 
Consolidation  Act — Title  to  Land — J^ect- 
ment. 

There  being  tioo  adverse  claimants  to 
money  assessed  for  compensation  in  respect 
of  land  "injuriously  affected''  within  the 
meaning  of  the  Lands  Clauses  Co7isolidation 
Act^  the  parties  by  whom  the  compensation- 
money  uhis  payable  filed  a  bill  for  an  inquiry 
as  to  which  of  the  tuH>  claimants  was  entitled 
to  such  money.  But  the  Courts  holding  the 
real  question  at  issue  to  be  the  title  to  the  land, 
refused  to  order  a  reference  to  chambers  to 
inquire  into  thai  tille,  and  directed  the  ques- 
tion to  be  tried  by  an  action  of  (yectment. 

This  suit  was  instituted  to  ascertain  the 
right  to  a  sum  of  9,237/.,  representing  com- 
pensation money  for  damage  to  certain  ware- 
houses and  land  "  injuriously  affected  "  by 
the  construction  of  the  Thames  Embank- 
ment The  defendants,  Messrs.  J.  &  W.  Sant 
and  W.  A.  P.  Cockburn,  who  were  in  pos- 
session of  the  premises  in  question,  had 
claimed  compensation  from  the  plaintiffs, 
the  Metropolitan  Board  of  Works,  under 
the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  as  owners  in  fee  simple ;  and 
upon  the  matter  being  carried  before  a  jury 
in  the  usual  way,  the  damage  was  assessed 
at  9,237/: 

Shortly  afterwards,  the  other  defendant, 
G.  J.  Drummond,  made  a  claim  upon  the 
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Board  of  Works  for  compensation  in  respect 
of  the  same  premises ;  and  it  was  agreed 
between  the  Board  and  the  defendant  Dnim- 
mond  that  he  should  receive  the  same  sum 
of  9,237^.  in  the  event  of  his  daim  being 
established.  His  alleged  title  was  this.  The 
premises  in  question  lay  contiguous  to  other 
lands,  of  which  Messrs.  Sant  and  Cockburn 
had  been  for  many  years  in  possession, 
under  a  lease  from  Drummond's  predecessor 
in  title.  The  lease  imder  which  those  lands 
were  held  expired  in  June,  1867 ;  and, 
according  to  his  contention,  the  premises 
now  in  dispute  were  an  accretion  to  those 
lands,  and  as  such,  under  the  original 
Thames  Embankment  Act  of  1770,  bewime 
the  property  of  the  party  entitled  to  the 
latter.  Upon  the  expiration  of  the  lease, 
Messrs.  Sant  and  Cockburn  gave  up  pos- 
session of  the  lands  comprised  therein ;  but 
not,  as  the  defendant  Drummond  insisted 
they  should  have  done,  of  this  accretion  to 
them. 

In  this  state  of  circumstances,  an  agree- 
ment was  entered  into  between  Messrs. 
Sant  and  Cockburn  and  the  Board,  under 
which  the  sum  of  9,237/.  was  paid  by  the 
Board  into  a  bank,  and  there  deposited  in 
two  names  to  abide  the  decision  by  a  com- 
petent Court  as  to  the  title  to  the  freehold  of 
the  premises  in  respect  of  which  it  had  been 
awarded;  the  agreement  stipulating  that 
if  it  should  be  necessary  to  institute  a  suit 
the  plaintiffs  should  institute  the  same,  the 
defendants  Messrs.  Sant  and  Cockburn  in 
that  case  undertaking  to  facilitate  the  pay- 
ment of  the  money  into  court  in  such  suit 
The  plaintiffs  now  filed  this  bill,  alleging 
that,  in  consequence  of  the  conflicting 
claims,  they  were  unable  to  pay  either  of 
the  claimants  the  sum  assessed  as  aforesaid, 
and  asking  a  determination  of  the  question 
whether  the  defendants  Messrs.  Sant  and 
Cockburn  or  the  defendant  Drummond 
were  or  was  entitled  to  the  compensation 
money,  with  such  inquiries  and  directions 
into  and  as  to  the  title  to  the  premises  as 
should  be  necessary  or  proper. 

Upon  the  cause  coming  on,  the  question 
argued  was,  whether  the  Court  would  direct 
an  inquiry  as  to  the  title  in  chambers,  under 
the  jurisdiction  conferred  by  Sir  John  Bolt's 
Act  (25  <k  26  Vict,  c  42),  or  whether  the 
right  must  be  tried  by  an  action  of  eject- 
ment 


Mr,  C.  HM  appeared  for  the  plaintifis. 

Mr,  Glasse  and  Mr,  G,  Barbery  for  the 
defendants  Messrs.  Sant  and  Cockburn, 
objected  to  an  inquiry  in  chambers,  arguing 
that  they  were  in  possession,  and  the  onus 
was  on  the  adverse  claimant,  Drmnmond,  to 
prove  that  he  had  a  better  title,  which  he 
ought  to  do  in  the  ordinary  way,  viz.,  by 
bringing  an  action  of  ejectment. 

Mr,  Chittyy  for  the  defendant  Drummond, 
contended  that  the  object  of  the  suit  being 
to  ascertain  the  title  to  the  money,  the  ques- 
tion of  title  to  the  land  was  incidental  only 
to  the  main  question  in  the  suit,  and  there- 
fore the  case  came  exactly  within  the  mean- 
ing of  Sir  John  Bolt's  Act  Besides  which, 
the  question  depended  on  a  mass  of  docu- 
mentary evidence  which  would  be  far  more 
conveniently  investigated  in  His  Honour's 
chambers  than  before  a  jury. 

Malins,  V.C. — This  is  a  question  of  prin- 
ciple. Mr.  Drummond's  title,  as  I  under- 
stand it,  is  this.  It  is  admitted  that  Messrs. 
Sant  and  Cockburn  were  his  tenants  of  some 
lands  immediately  contiguous  to  the  pre- 
mises in  question,  and  that  the  lease  of 
those  other  lands  expired  in  June,  1867. 
Mr.  Drummond  says  that  the  premises  in 
dispute  follow  the  title  of  the  lands  held 
under  the  lease,  because  they  are  an  accre- 
tion to  the  lands  of  which  Messrs.  Sant  and 
Cockburn  were  lessees ;  and  therefore  that 
these  defendants  were  under  the  same  obli- 
gation to  deliver  up  possession  of  these 
premises  as  attached  in  respect  of  the  other 
lands.  This,  therefore,  is  a  case  in  which 
persons  claiming  to  be  lessees  have  wilfully 
retained  possession  of  land  which  they  were 
bound  to  deliver  up.  Now  the  ordinary 
remedy  against  a  tenant  who  holds  over  on 
the  expiration  of  his  lease  is  to  bring  an 
action  of  ejectment ;  and,  but  for  the  acci- 
dental circumstance  of  this  land  being  in- 
juriously affected  by  the  Metropolitan  Board 
of  Works,  it  is  clear  that  ejectment  would 
have  been  Mr.  Drummond's  only  remedy. 
The  real  question  at  issue  is  the  title  to  the 
land.  It  is  admitted  that  whoever  is  entitled 
to  the  land  is  likewise  entitled  to  the  money 
awarded  in  consequence  of  its  being  in- 
juriously affected.  The  title  to  the  money, 
therefore,  is  only  incidental  to  the  title  to 
the  land.  Hence,  it  is  only  proper  that  Mr. 
Drummond  should  prove  his  title  to  the 
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land  in  the  nsoaL  way.  I  cannot  permit  the 
aoddental  intenrention  of  the  Board  of 
Works  to  give  him  a  larger  remedy  than  he 
had  before,  enabling  him,  by  the  machinery 
of  an  inquiry  in  chambers,  to  put  the  defen- 
dants Messrs.  Sant  and  Cockbum,  who  are 
in  possession,  to  prove  their  title  against 
an  adverse  claimant  Though  probably  the 
question  of  legal  title  might  be  decided  at 
diambers,  it  is  not  the  course  of  this  Court 
to  do  so ;  and  I  see  no  reason  for  departing 
from  the  usual  practice.  With  respect  to 
Sir  John  Holt's  Act,  no  doubt,  in  all  cases 
properly  within  its  jurisdiction,  this  Court 
is  now  compelled  to  decide  questions  of  law 
or  fiict  without  sending  them  to  be  deter- 
nuned  elsewhere.  But  this  is  not  a  proper 
case  for  such  a  decision  within  that  statute; 
for,  by  the  4th  section,  it  is  provided  that 
wherever  the  question  to  be  dealt  with  is 
with  respect  to  the  title  to  any  land,  such 
relief  only  should  be  given  in  equity  as 
would  have  been  proper  according  to  the 
rules  and  practice  of  this  Court,  if  that  act 
had  not  passed.  The  money  will  be  brought 
into  court  and  invested,  and  Mr.  Drum- 
mond  must  try  his  title  by  bringing  an 
action  of  ejectment  within  a  month. 

SoUdtora— Mr.  W.  Wyke  Smith,  for  the  Board 
of  Works ;  Mr.  H.  B.  Clarke,  for  defendants 
8ant  and  Cockbum;  Messrs.  Fladgate,  Clarke 
k  ^Dch,  for  defendant  Drummond. 


GiFFARB,  V.C. 
Nov.  5. 


FOULKBS  V.  DATIEa 


Pleading — Inconsistent  Titles  to  same 
Relief—  Demurrer, 

The  plainiiff  hamng  filed  a  bill  praying 
that  a  deed  by  which  she  conveyed  her  pro- 
perty to  the  defendant  might  be  declared  void 
on  £^  ground  of  undue  influence^  afterwards^ 
under  a  general  power  contained  in  the  deed, 
appointed  the  property  to  herself,  and  then 
filed  a  second  billy  praying  thai  ifyOithe 
hearing  of  the  first  suit,  the  deed  should  not 
he  declared  void,  it  should  be  delivered  up  to 
kersdf  €U  sole  cestui  que  trust  under  it,  A 
demurrer  to  the  second  bill  was  overruled. 

In  June  or  July,  1867,  the  plaintiff,  who 
was  in  a  weak  state  of  health,  both  in  body 
Nxw  SsEDEs,  38.~CHAjra 


and  mind,  executed  a  deed  by  which  she 
conveyed  all  her  property  to  the  defendant, 
who  had  for  some  time  had  the  entire  man- 
agement of  her  affairs.  The  property  was  to 
be  held  by  the  defendant  upon  such  trusts 
as  the  plaintiff  should,  by  deed  attested  by 
two  witnesses,  appoint;  and  subject  to  and 
in  default  of  any  such  appointment,  in  trust 
for  the  plaintiff  for  life;  and  aiter  her 
decease,  subject  to  the  payment  of  a  few 
small  sums  of  money  to  other  persons,  in 
trust  for  the  defendant  absolutely. 

In  February,  1868,  the  plaintiff  filed  a 
bill  against  the  defendant,  seeking  to  have 
ike  deed  declared  void,  on  the  ground  of  the 
fiduciary  relations  which  existed  between 
the  defendant  and  herself  at  the  time  of  its 
execution,  and  of  his  having  exercised  undue 
influence  over  her. 

That  bill  prayed  that  the  deed  might  be 
declared  void,  and  might  be  delivered  up  to 
be  cancelled ;  and  that  the  defendant  might 
pay  all  the  costs. 

In  the  course  of  the  proceedings  in  that 
suit,  she,  on  the  19th  of  March,  obtained 
inspection  of  the  deed,  and  for  the  first  time 
became  aware  that  it  contained  the  general 
power  of  appointment  overriding  jdl  the 
other  trusts.  She  therefore,  on  the  24th  of 
March,  executed  a  deed-poll  duly  attested, 
by  which  she  appointed  all  the  property 
to  herself  absolutely.  Her  solicitor  then 
requested  the  defendant  to  give  up  the 
deed  of  1867,  offering  to  stay  proceed- 
ings in  the  suit.  The  defendant,  however, 
refused  to  agree  to  this  proposal ;  and,  on 
the  27th  of  June,  1868,  the  bill  in  this  suit 
was  filed  by  the  plaintiff  against  the  same 
defendant,  stating  the  above  mentioned 
facts,  and  praying  that,  in  case  the  deed 
of  1867  should  not  be  declared  void,  as 
prayed  by  the  first  suit,  it  might  be  deli- 
vered up  to  the  plaintiff,  as  being  now  sole 
cestui  qite  trust  under  it. 

To  this  bill  the  defendant  demurred. 

In  the  course  of  the  argument,  the  ques- 
tion was  mooted  as  to  the  proper  mode  of 
bringing  the  new  case  before  the  Court, 
whether  by  amendment  of  the  first  bill, 
supplemental  statement,  or  new  bill ;  and  it 
was  decided  that,  as  the  facts  upon  which 
the  plaintiff  based  her  new  title  had  occurred 
since  the  ffing  of  the  first  bill,  the  proper 
mode  of  bringing  them  before  the  Court  was 
by  a  new  bilL 
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Mr,  Kay  and  Mr.  W,  8,  Owen^  for  the 
demturer. — The  plaintiff  seeks  for  altema^ 
tive  relief  on  two  inconsistent  aspects.  If 
a  single  bill  had  been  framed,  stating  these 
facts  and  praying  the  alternative  relief  asked 
for  by  both  bills,  it  would  have  been 
demurrable — 

Rawlings  v.  Lamberty  1  Jo.  A  H.  458. 
The  main  ground  of  the  case  is  fraud,  and 
failing  on  that,  relief  will  not  be  given  on 
any  secondary  ground — 

Myddleton  v.  Lord  Kenyon,  2  Ves.  391. 
Kendall  v.  BeckeU,  2  Russ.  &  M.  88 ; 
8.  c  9  Law  J.  Rep.  Chanc.  24. 
This,  then,  being  a  case  which  could  not  have 
been  presented  whole  in  a  single  bill,  neither 
ean  it  be  done  by  two.  The  plaintiff  has  no 
right  to  harass  the  defendant  with  these  two 
suits  at  the  same  time ;  she  ought  either  to 
have  had  her  first  biU  dismissed,  or  brought 
to  a  hearing  before  filing  the  second. 

Mr.  Druce  and  Mr,  F,  O,  Haynes,  in  sup- 
port of  the  bill. 

[GiFPARD,  V.C. — The  question  is,  can 
you  approbate  and  reprobate  ?  file  one  bill 
saying  the  deed  is  void,  and  another  relying 
on  its  validity  f] 

Suppose  the  deed-poll  had  been  ezeonted 
before  the  first  bill  was  filed,  we  say  that 
the  plaintiff  might  have  made  her  whole 
case  by  one  bill  Two  different  independent 
titles  may  well  be  alleged  to  the  same  rdief. 
The  cases  relied  on  by  the  other  side  merely 
decide  that  different  inconsistent  kinds  of 
relief  cannot  be  prayed  for  on  alternative 
inconsistent  grounds— 

Archholdv,  the  Commissumers  ofCharit- 
ahle  Donations  and  Bequests  for  Ire- 
land, 2  H.L.  Cas.  440. 

Mr,  Kay,  in  reply. — The  SMne  relief  is 
not  asked  for  by  both  bills.  One  asks  for  a 
declaration  of  invalidity  and  for  cancella- 
tion ;  the  other,  for  mere  delivery  up.  The 
prayers  are  really  inconsistent  He  also 
referred  to 

OlasscoU  V.  Lang,  2  PhilL  310;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  429. 

GiFPARD,  V.C. — I  should  not  be  disposed 
to  allow  this  demurrer,  unless  bound  to  do 
so  by  technical  rules ;  because  it  is  evident 
that,  on  the  hearing  of  both  bills  together, 
substantial  justice  can  be  done.  It  has  been 
decided  that,  on  two  inconsistent  grounds, 
two  inconsistent  kinds  of  relief  cannot  be 


asked  for  by  the  same  bill«  Here,  in  sub- 
stance, we  have  the  same  relief  sought  in 
both  bills,  viz.,  restoration  of  the  plaintiff's 
property  firom  the  defendant.  In  Myddleton 
V.  Lord  Kenyan,  the  Court  thought  justice 
could  not  be  done  except  by  dismissing  the 
bill.  The  other  cases  cited  are  also  substan- 
tially different  from  the  present  It  would 
be  very  hard  on  the  plaintiff,  who  alleges 
two  substantial  grounds  for  saying  the  pro- 
perty is  hers,  to  put  her  to  the  delay  and 
inconvenience  of  waiting  till  the  first  suit  is 
heard  before  stating  her  second  case,  while 
by  overruling  the  demurrer  I  do  not  put 
any  hardship  on  the  defendant  I  am  satis- 
fied that  common  sense  and  justice  allow 
this  suit  to  proceed,  and  there  is  no  tedi- 
nical  objection. 

Demurrer  overruled^ 

Solicitors— Mr.  G.  Cart,  agent  for  Mr.  E.  M. 
Jones,  Welcbpool,  for  plaintiff;  Mr.  H.  Phil- 
lipps,  for  defendant. 


LoBDs  Justices.  ) 

Julv  11  I  ®*^^*^'^'^  •'•  BBOWKJOHK. 

Tenant  for  Life  and  Remainderman — ^ 
Renetoahle  Estates  for  Lives — Apportionr 
ment  of  Fines — Interest, 

Where  a  tenant  for  life  of  renewable 
estates  or  leasee  for  lives  has  renewed  the 
lives;  the  proportions  of  the  fines  and  ex- 
penses of  the  renewals,  payable  as  between 
his  estate  and  that  of  the  remainderman 
entitled  to  the  property,  are  to  be  estimated 
with  regard  to  the  actual  er^oyment  of  the 
property;  and  compound  interest  at  4^.  per 
cent,  per  annum  with  annual  rests  on  the 
amount  payable  by  the  remainderman  will 
be  allowed  to  the  estate  of  the  tenant  for  life 
for  the  period  between  the  renewal  and  his 
death;  simple  interest  only  after  that  enenL 

This  was  an  appeal  from  the  decision  of 
Vice  Chancellor  Stuart  given  upon  a  special 
case. 

The  questions  were  as  to  the  amount 
which  a  remainderman  should  pay  to  the 
estate  of  a  tenant  for  life  who  had  renewed 
certain  renewable  estates  for  lives  in  copy- 
holds and  leaseholds  for  lives;  and  also 
what  interest  should  be  allowed. 
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The  Vice  Chancellor  held  that  the 
apportionment  should  be  made  having  re^ 
g^tfd  to  the  actual  enjoyment  of  the  pro- 
perty by  the  tenant  for  life,  and  the  value 
of  the  life  of  the  cestui  que  vie  (which  it  had 
been  agreed  between  the  parties  should  be 
valued  as  from  the  death  of  the  tenant  for 
life);  and  that  simple  interest  at  4/.  per 
cent,  from  hia  death  should  be  paid  upon 
the  sum  to  the  estate  of  the  tenant  for  lif& 

From  this  decision  the  representatives  of 
tiie  tenant  for  life  appealed,  upon  the  ground 
that  they  were  entitled  to  compound  inr 
terest  from  the  renewal  until  the  death  of 
the  tenant  for  life. 

The  £Etcts  are  fully  stated  in  the  former 
report,  37  IxavJ.  Rep.  (n.s.)  Chanc  198. 

The  foUowing  is  a  brief  outline.  The 
plaintiff  was,  by  a  title  derived  under  the 
will  of  Thomas  Allen,  entitled  to  nine 
fortieth  parts  of  the  copyholds  in  question, 
and  the  defendants  to  the  remaining  thirty- 
one  fortieths.  There  were  altogether  four 
copyhold  tenements,  two  held  for  lives  and 
two  on  leases  determinable  upon  lives.  The 
will  had  bequeathed  all  the  tenements  to  the 
testator's  widow,  Elifabeth  Allen,  for  life ; 
then  to  William  Hollins  for  life,  and  in 
remainder  to  persons  through  whom  the 
present  parties  claimed.  The  will  contained 
no  directions  as  to  renewal. 

At  the  testator's  death  the  existing  lives 
in  tiiree  of  the  tenements  were  Thomas 
Allen  the  son  and  Joseph  Alien.  In  the 
other  tenement,  called  Jennings',  the  lives 
at  the  testator's  death  were  William  Hollins^ 
then  tenant  for  life  in  remainder,  and  James 
Cowderoy. 

In  1828,  William  Hollins  added  the  lives 
of  Francis  Gale  and  himself  to  the  existing 
life  in-  tiie  three  tenements;  Thomas  Allen 
the  son  being  then  dead. 

In  the  same  year,  William  Hollins  added 
the  life  of  Francis  Gale  to  the  existing  lives 
in  Jennings'  tenement 

Joseph  Allen  died  in  January,  1830. 

Elizabeth  Allen,  the  widow,  died  in 
January,  1832. 

William  Hollins  died  a  bachelor  on  the 
2nd  of  April,  1865. 

The  date  of  Cowdero3r's  death  was  not 
stated. 

I^llliam  Hollins  paid  about  2,079/.  U.  2d. 
for  all  the  renewals,  each  tenement  being 
assessed  and  paid  for  separately. 


The  parties  had  agreed  to  set  a  value  on 
the  life  of  Francis  Gkde  for  the  purposes 
of  determining  the  proportion  of  fines 
payable. 

Mr.  Greene  and  Mr.  Fischer,  for  the 
appellants,  contended  that  the  representa- 
tives of  W.  Hollins  ought  to  have  compound 
interest  j&om  the  date  when  the  money  was 
paid,  upon  the  plaintiff's  proportion  of  the 
renewal  moneys  for  his  shaj^s  in  remainder; 

Nightingale  v.  Lawson,  I  Bro.  C.C.  440, 
being  clear  on  this  point,  and  confirmed  by 

Oiddings  v.  Giddings^  3  Buss.  241. 
They  cited 

Lewin  on  Trusts,  p.  300, 
commenting  on  Nightingale  v.  Lawson,  As 
to  Jennings'  Farm,  it  was  clear  that  W. 
Hollins  took  no  benefit  by  the  renewal,  and 
he  ought  therefore  to  be  repaid  all  the 
expense. 

Mr.  E.  K.  KarslaJce  and  Mr.  F.  H.  Colt^ 
for  the  respondents,  contended  that  Night- 
ingale V.  Lawson  was  distinguishable,  for 
in  tdiat  case  the  value  of  the  reversionary 
interest  had  been  taken  as  upon  the  date 
of  renewal  as  the  basis  for  calculation, 
which  having  been  done,  the  value  of  the 
reversion  was  proportionately  decreased, 
and  it  thereby  became  necessary  to  give 
OCMDpound  interest  in  order  to  put  the  parties 
on  an  equal  footing.  But  the  two  modes  of 
calculation  ought  not  to  be  combined.  The 
Court  ought  not  to  take  the  actual  lapse 
of  time  as  a  means  of  calculating  the  pro- 
portion of  the  fine,  and  then  to  allow 
compound  interest  on  such  proportion.  The 
effect  of  so  doing  would  be  to  treat  the 
estate  of  the  remainderman  as  of  equal 
value  with  an  estate  in  possession  at  the 
date  of  renewal ;  and  compound  interest,  if 
given  on  such  amount,  would  unduly  raise 
the  remainderman's  proportion  of  the  fines. 
Supposing  the  rule  of  actual  enjoyment 
to  be  adopted,  each  person  in  possession 
ought  to  keep  down  the  interest  xn  the 
whole  fine.  The  right  of  renewal  was 
the  thing  settled,  and  the  expense  of  pur- 
chasing the  partial  interest  should  be 
divided  proportionally  to  actual  enjoyment; 
just  as  if  raised  by  mortgage,  in  which 
case  the  whole  principal  and  interest 
would  be  paid  by  the  end  of  the  term 
purchased. 
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They  cited  mid  commented  on  the  cases 
mentioned  in  the  former  report;  and,  in 
addition, 

Vemey  v.  Vemey^  Amb.  88. 
Rowt  V.  Chichester y  Ibid.  715. 
Stone  V.  Theed^  2  Bro.  G.C.  243. 
Carter  v.  Sebright,  26  Beav.  374 ;  s.  a 

28  Law  J.  Rep.  (n.s.)  Chanc.  411. 

Ainslie  v.  Harcourt,  28  Beav.  313 ;  s.  a 

30  Law  J.  Rep.  (n.s.)  Chanc.  686. 

LoBD  Justice  Wood.— We  need  not 
trouble  you  to  reply  in  this  case,  Mr. 
Greene.  The  question  is,  how  the  price 
paid  by  the  tenant  for  life  for  the  renewal 
of  leases  for  lives  is  to  be  distributed,  the 
tenant  for  life  not  having  survived  during  the 
whole  of  the  new  lives  that  were  introduced. 
i  thought  the  principle  had  been  settled 
long  ago  by  Nightingale  v.  Lawson,  imd 
that,  in  the  subsequent  cases,  there  had 
been  no  departure  from  it  Upon  carefully 
reading  Lord  Eldon's  judgment  in  White 
V.  White  (1),  it  is  impossible  to  say  that  he 
could  have  been  deceived  by  Nightingale 
V.  Latpson;  for  although,  no  doubt.  Nightin- 
gale V.  Lawson  is  not  well  reported,  beca«ise 
it  was  a  difficult  case  to  be  understood, 
yet  Lord  £ldon  says,  to  the  best  of 
his  recollection,  "Lord  Kenyon  assisted 
Lord  Thurlow  in  making  the  decree^" 
Lord  Eldon  says,  in  White  v.  White,  that 
the  decree  in  NightvngaU  v.  Lawvun  has 
stood  for  twenty  years  (and  now  we  mx^ 
say  it  has  stood  for  half  a  century),  and  the 
decree  has  never  been  disputed.  On  the 
contrary,  it  has  been  followed  in  Oiddings 
V.  Giddings.  But,  after  such  a  series  of 
authorities,  when  you  think  what  is  relied 
upon,  the  principle  is  dear  enough,  although 
it  is  a  difficult  matter  to  adjudicate  upon 
with  perfect  nicety  and  justice,  and  there 
may  be  some  degree  of  harshness  in  it  The 
principle  before  Lord  Thurlow^s  time  was 
that  the  tenant  for  life  should  have  one- 
third  and  the  others  two-thirds  of  the  pro- 
duce. That  would  work  justice  in  no  way 
whatever.  But  Lord  Thurlow*s  principle  is 
exceedingly  simple  and  easy  to  understand, 
though  it  may  not  always  work  out  com- 
plete justice.  His  assumption  is  simply 
this :  take  the  case  where  there  is  a  lease  for 
forty  years,  suppose  twenty  years  had  expired 

(1)  4  Ves.  24;  8.  c.  5  Ibid.  554;  9  Ibid,  564. 


and  yon  wish  to  make  it  stiU  £orty  years, 
that  is,  you  are  about  to  buy  a  lease  in 
reversion  and  to  pay  for  it  twenty  years 
before  it  falls  into  possession.  The  mode 
in  which  the  lessors  are  in  the  habit  of 
computing  those  interests  is  this :  they  say, 
What  is  about  the  value  of  this  lease  as  a 
lease  for  twenty  years  in  possession?  Having 
ascertained  that,  they  say.  Inasmuch  as  it 
will  not  fall  into  possession  for  twenty  years, 
you  cannot  pay  the  value  down  as  if  you 
were  going  to  take  possession  immediately; 
what  you  must  pay  down  is  a  sum  q£  money 
whidi  invested  twenty  years  will  exactly 
be  the  value  of  the  lease  in  possession. 
But  how  simple  it  becomes  if  you  have  this 
case,  that  the  tenant  for  life  happened  to 
die  at  the  end  of  the  original  forty  years 
and  before  the  forty  years  came  into  po9- 
session.  Then  you  find  that  he  had  bought 
entirely  in  the  interest  of  those  who  came 
after  him  a  twenty  years  lease  in  posses- 
sion. They,  finding  a  twenty  years  lease 
in  possession,  ought  to  pay  for  it  aocorcting 
to  its  value.  What  is  that  value  1  I  hav« 
already  said  that  the  value  is  the  sum  paid 
down  twenty  years  ago,  with  compound 
interest  upon  it.  Then  it  is  said  at  once. 
It  is  only  simple  interest  after  the  death  of 
the  t^iant  for  life,  because  yon  have  bought 
an  estate  for  the  trustee,  and  you  have  a 
right  to  be  let  into  possession  of  it  on  my 
death,  and  the  price  is  the  value  I  paid 
twenty  years  ago,  and  that  being  the  value 
I  shall  have  the  interest  on  the  purdiase- 
money  for  the  remainder  of  the  time.  The 
whole  thing  becomes  extremely  simple  and 
easy.  It  has  all  arisen  in  this  way :  that, 
originally,  when  there  was  a  leasehold 
for  lives  or  for  years  in  succession  whidi 
was  renewed,  the  Courts  would  not-  allow 
any  individual  having  a  partial  interest  to 
come  in.  Of  course,  an  equity  immediately 
arose  that  you  could  not  take  as  against 
the  person  who  made  himself  trustee 
without  paying  him  for  it  That  being 
the  case,  it  is  not  material  to  know  whether 
he  paid  too  much  or  too  little  You  are  not 
obliged  to  ti^e  the  estate,  and  if  you  take 
it  you  must  simply  pay  for  it  That  is  the 
whole  proposition.  Then,  in  Jones  v.  Jones 
(2),  Wigram,  V.C.  very  carefully  lays  down 
the  difierent  cases  that  may  happen.  There 

(2)  $  Hare,  440, 
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may  happen  a  case  of  a  settlor  dedaring 
tiie  fine  to  be  a  charge  on  the  estate,  and 
then  the  remainderman  must  take  the 
thing  exactly  as  he  finds  it.  But  when 
there  is  no  such  direction  you  take  from 
your  trustee  what  he  has  bought  and  pay 
accordingly.  Take  the  simple  case  of  twenty 
years,  and  suppose  a  man  lives  nineteen  years 
of  those  twenty  years,  every  year  you  get  the 
value  of  whatever  fragment  there  may  be  of 
the  lease  in  possession  and  pay  compound 
interest.  Then  it  comes  into  possession. 
If  there  is  only  one  year  left  he  will  have 
to  pay  whatever  is  to  be  appropriated  for 
that  one  year.  The  tenant  in  remainder 
will  only  have  bought  a  year.  Then  yon 
will  find  what  was  paid  down  with  com- 
pound interest  to  arrive  at  that  interest 
in  possession. 

Then,  as  to  its  being  lives  instead  of 
years,  Wigram,  V.C.,  in  that  very  case, 
be^ns  his  judgment  by  saying  that  he 
thhiks  it  settled  upon  the  authorities  that 
tiiere  is  no  difference  between  lives  and 
yeats.  There  is  simply  the  difficully  of 
arriving  at  the  value.  You  must  assume 
the  value  for  lives  according  to  the  tables, 
which  are  always  properly  framed  for  this 
purpose,  and  then  t^e  principle  applies 
exactly  in  the  same  way  that  a  value  fbr 
years  is  assigned  to  the  lives,  and  you  calcu- 
late the  compound  interest  upon  it.  In  this 
particular  case  the  parties  have  agreed  that 
the  surviving  life  shall  be  taken  to  be  of 
the  value  it  is  at  the  present  time.  That 
does  not  alter  the  principle  at  alL  It  only 
comes  to  this,  that  that  has  happened  which 
would  probably  happen.  Both  sides  have 
agreed— or  ra^er  it  has  been  agreed  for 
thean  in  chambers — ^thatthiswasan  ordinary 
life  that  was  taken,  and  therefore  it  is  taken 
just  as  well  at  its  value  now  as  if  you  were 
to  go  back  and  make  a  calculation  and  com- 
putation from  the  time  the  money  was  paid 
down.  Therefore,  the  answer  to  the  case 
must  simply  be,  following  Nightingale  v. 
LatnoTif  that  the  proportion  to  be  paid  by 
the  plmntifT  for  and  in  respect  of  the  fines 
and  expenses  should  be  ascertained  by 
reference  to  the  actual  enjoyment  by  Wil- 
liam Hollins  and  to  the  value  to  be  set 
upon  the  life  of  Francis  Gale  at  the  death 
of  William  Hollins,  and  having  regard  to 
the  agreement  to  have  a  value  set  upon 
^e  life  of  Francia  Qale  at  the  death  of 


William  Hollins,  and  then  compound  interest 
should  be  computed  at  the  rate  of  Al.  per 
cent  per  annum,  with  annual  rests  on  the 
proportion  payable  by  the  plaintiff  during 
the  life  of  William  Hollins,  and  simple 
interest  at  4Z.  per  cent,  should  be  computed 
for  what  shall  be  foiud  due  at  the  death  of 
William  Hollins  for  principal  and  interest 
as  aforesaid  till  payment  to  the  defendants. 
Lord  Justice  Selwyn. — One  point 
which  was  strongly  urged  upon  us  was 
that  the  tenant  for  life  ought,  at  all  events, 
to  have  been  decreed  to  keep  down  during 
Ids  life  the  interest  on  the  money  borrowed 
for  renewal,  and  many  cases  have  been 
dted  in  support  of  this  contention.  Those 
cases  consist  principally  of  three  classes : 
first,  where  a  provision  has  been  made  by 
the  testator  or  settlor  for  the  expense  of 
renewal  by  sale  or  mortgage  of  tiie  estate 
itself,  in  which  case  the  tenant  for  life 
loses  the  rents  of  the  part  sold  in  the  case 
of  a  sale,  and  keeps  down  the  interest  in 
the  case  of  a  mortgage ;  secondly,  where 
the  same  provision  is  made  by  means  of 
the  sale  or  mortgage  of  another  estate,  in 
which  case  the  tenant  for  life  of  the  estate  is 
in  a  similar  position,  and  the  case  of  AinsUe 
V.  Harcourt  (3)  affords  an  instance  of  bo^ 
these  classes.  The  third  class  of  cases  is 
where  the  expenses  of  renewal  are  directed 
to  be  paid  out  of  the  rents  and  profits,  in 
which  case  the  whole  burden  is  thus  thrown 
upon  the  tenant  for  life,  as  in  the  case  of 
Solley  V.  Wood  (4).  But  where,  as  here,  there 
is  no  provision  made  by  the  testator,  but 
the  estate  is  in  fact  reserved,  it  is  clearly 
settled  that  the  expense  is  to  be  borne  by 
the  parties  interested  in  proportion  to  their 
enjoyment.  At  the  time  of  the  renewal  the 
tenant  for  life  in  effect  purchases  an  estate 
in  possession,  and  the  remainderman  an 
estate  in  remainder;  and  if  at  that  time 
they  could  foresee  exactly  the  sums  which 
certainly  would  have  to  be  paid,  and  if  it 
was  then  ascertained  that  out  of  a  sum  of 
2,000Z.  required  for  that  purpose  1,80(W. 
was  to  be  paid  by  the  tenant  for  life  and 
200^.  by  the  remainderman,  no  interest 
would  become  due  by  or  to  any  person. 
So,  if  neither  of  them  had  the  means  of 

(3)  28  Beav.  818;  8.0.  80  Law  J.  Bep.  (n.s.) 
Chanc.  686. 

(4)  29  Beav.  482;  8.c.  30  Law  J.  Bep.  (n.s.) 
Chaiio.818. 
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pa3ring  Mb  share  except  by  borrowing,  and 
both  had  accordingly  borrowed  from  a 
third  person,  each  of  them  will  have  to  pay 
interest  of  the  sum  so  borrowed.  But,  in 
the  present  case,  instead  of  borrowing  from 
a  third  person,  the  tenant  for  life  has  paid 
the  whole,  and  when  the  remainderman 
comes  to  claim  the  benefit  of  that  renewal, 
upon  what  principle  can  he  claim  to  be  in 
a  better  position  with  respect  to  interest 
than  if  he  had  paid  his  share ;  that  is  to 
say,  200/.  out  of  his  own  pocket  or  bor- 
rowed it  from  a  third  person?  If  he  accepts 
the  estate,  it  is  clear  that  the  200/.  was 
paid  for  his  benefit  at  the  time  it  was  paid, 
and  consequently  must  bear  interest  as 
against  him  from  that  time;  and  the 
authorities  are  decisive  upon  the  point  that 
interest  is  to  be  calculated  with  annual 
rests,  upon  the  same  principle  as  interest  is 
calculated  upon  reversionary  estates.  That 
calculation  is  made  up  to  the  time  when 
the  reversion  falls  into  possession,  that  is, 
up  to  the  day  of  the  death  of  the  tenant  for 
life,  and  from  the  time  the  remainderman 
— if  he  accepts  the  estate  subject  to  the 
burden  of  paying  his  share  of  ike  renewal 
— ^becomes  entided,  like  an  ordinary  pui^ 
chaser,  to  the  rents  and  profits  as  frt>m  that 
day,  and  becomes  subject  to  the  ordinary 
right  of  interest  on  the  purchase-money. 
This  is,  I  apprehend,  the  meaning  of  Lord 
Thurlow's  observations  in  NigfUingaU  v. 
Lawson,  where  he  says,  after  the  death  of 
the  tenant  for  life,  the  demand  upon  the 
remainderman  becomes  a  common  debt.  I 
think,  therefore,  that  the  order  in  this  case 
must  be  in  the  form  the  Lord  Justice  has 
mentioned. 

The  following  are  the  minutes  of  the 
order : 

Their  Lordships  do  order,  that  the  said 
decree  or  order,  dated  the  17  th  of  February, 
1868,  be  varied;  and  their  Lordships  do 
declare,  that  the  proportion  to  be  paid  by 
the  plaintiff  for  and  in  respect  of  the  fines 
and  expenses  of  renewal  in  the  special 
case  mentioned,  must  be  ascertained  by 
reference  to  the  actual  enjoyments  under 
the  renewal  grants  and  leases  in  the  said 
special  case  mentioned  by  the  said  William 
Hollins,  the  late  tenant  for  life  of  the  estates, 
comprised  in  such  renewal  grants  and 
leases,  and  by  Elizabeth  Allen,  the  testator's 


widow,  and  to  the  value  to  be  set  upon 
the  life  of  Francis  Gale,  the  cestui  que  vie, 
at  the  death  of  the  said  William  Hollins; 
and  having  regard  to  the  agreement,  to 
have  a  value  set  upon  the  life  of  the  said 
Francis  Qale,  the  cestui  que  vie,  at  the 
death  of  the  said  William  Hollins,  that 
compound  interest  ought  to  be  computed  at 
the  rate  of  4/.  per  cent,  per  annum,  with 
annual  rests  on  the  proportion  of  such 
fines  and  expenses  payable  by  the  plaintiff 
Henry  James  Bradford,  as  ike  person  en- 
titled to  nine  fortieth  shares  of  the  rever- 
sionary interest,  from  the  times  of  the 
several  payments  thereof  up  to  the  day  of 
the  death  of  the  said  William  Hollins;  and 
that  simple  interest  ought  to  be  computed 
at  the  rate  of  4L  per  cent,  per  annum  on 
the  total  amount  of  such  proportion  and 
interest  from  the  death  of  the  said  William 
Hollins  until  pa3rment  to  the  defendanta 
Walter  John  Brownjohn  and  Charles  Per- 
civalTitt 

Solicitow— Mr.  C.  P.  Titt,  for  AppeHantg;  Messrs. 
Grane,  Bon  &  Fesenmeyer,  for  respondentB. 


Malins,  V.C.  ) 

Nov.  12.       /  HEATH  v.  PISHBB. 

Practice — Dissolution  of  Partnership — 
Sale  of  Mines  ordered  on  Motion. 

The  partners  in  a  mine  being  hopelessly 
embarrassed^  and  their  position  becoming 
mxyre  critical  everyday^  the  Court  interfered 
against  a  dissentient  partner  on  motion 
before  the  hearing,  and  ordered  an  immediate 
sale  of  the  mine  and  partnership  property. 

This  was  a  suit  by  six  partners,  as  plain- 
tiffs, against  the  only  other  partner,  for  the 
dissolution  of  a  partnership  between  them 
in  a  certain  colliery  and  other  mines,  in 
respect  of  which  an  agreement  had  been 
entered  into  with  the  owner  of  the  soil  for 
a  lease  of  the  mines,  but  which  agreement 
had  not  been  carried  out  for  want  of  suf- 
ficient capital  on  the  part  of  the  intended 
lessees  to  work  the  undertaking.  The  land- 
owner had  filed  a  bill  against  them  for  the 
specific  performance  of  the  agreement,  or, 
in  the  alternative,  to  have  it  rescinded,  and 
had  obtained  an  injunction  against  their 
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working  the  mines,  and  an  order  for  the 
appointment  of  a  manager  and  receiver. 

Tbe  pLdntiffis,  being  still  unable  to  find 
capital  to  carry  on  the  works,  or  to  arrange 
with  the  defendant  for  the  winding  up  and 
sale  of  the  concern,  now  filed  this  bill 
against  him,  praying  for  a  dissolution  of 
the  partnership,  and  that  an  immediate 
sale  of  the  mines  and  plant  might  be 
ordered  on  motion  before  ike  hearing. 

Mr.  OloBse  and  Mr.  F.  H.  Colt,  in  pur- 
suance of  notice,  now  moved  for  an  order 
that  the  mines  in  question,  with  the  plant 
and  machinery  employed  in  the  working  of 
them,  might  be  forthwith  sold  and  disposed 
of^  either  by  public  auction  or  private  con- 
tract ;  and  that  such  sale  might  be  ordered 
as  of  a  going  concern,  with  proper  directions 
in  that  behalf 

The  motion  was  supported  by  evidence 
that  the  landowner  was  threatening  to  pro- 
ceed with  his  suit,  and  also  to  re-enter  for 
breach  of  the  covenant  in  the  intended 
lease ;  that  the  partners,  who  were  mere 
working  men,  were  unable  to  keep  up  the 
payment  of  the  rents  and  royalties,  or  to 
finidei^ital  to  carry  on  the  mines;  that  fur- 
ther d^y  in  windmg  up  the  concern  would 
lead  to  the  forfeiture  of  the  right  to  the 
lease,  the  utter  loss  of  the  assets  and  the  ruin 
of  the  partners ;  and  that  this  could  only  be 
averted  by  an  immediate  sale  of  the  pro- 
perty, for  the  purchase  of  which  an  advan- 
tageous offer  had  been  made. 

The  following  authorities  were  referred 
to: 

Lindley  on  Partnenhtp,  p.  219,  228-9, 

2nd  edit 
BaiUyy.  Ford,  13  Sim.  495;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  482. 
Jenninga  v.  BaddeUy,  3Eay  &  J.  78, 83. 

The  defendant  had  been  duly  served 
but  did  not  appear.  Upon  an  affidavit  of 
service, 

Malins,  Y.C.  made  an  order  according 
to  the  terms  of  the  notice  of  motion,  ap- 
pointing an  early  day  to  consider  the  offer 
for  purchase  at  chambers. 

SoGctton — Mr.  Thomas  Price,  agent  for  Mr.  T. 
Sbenatty  Talkoo-the-Hill,  for plaintiffii. 


Lords  Justices,  f  ^^  ^^  ovbbend,  oumby 
T  1     1  fi  \  &  CO. 

^      *        (      (Ex  parte  Bhxsjow.) 

Company  —  Winding-v^p  —  Interest  on 
CalU — Payment  into  Court  as  a  Security 
—Companies'  Act,  1862  (25  d&  26  Vict, 
e.  89),  5. 75;  3  <i&  4  Will.  4.  c.  42.  *.  28. 

Certain  contributories  in  a  company  dis- 
puted their  liability  to  he  such,  and  appealed 
to  the  House  of  Lords.  Meanwhile  a  call 
was  made.  The  notice  of  the  call  contained 
an  intimation  that  if  it  should  not  be  paid 
interest  would  he  charged.  At  their  request 
they  paid  the  call  into  the  hanky  not  to 
the  liquidators'  general  account,  hut  to  one 
entitled  as  a  security  account,  to  await  the 
decision  of  the  House  of  Lords.  Afterwards 
that  decision  was  unfavourable  to  them, 
and  the  money  was  applied  for  the  purposes 
of  the  winding-up: — Held,  that  the  contri- 
butories who  had  paid  their  money  to  the 
security  cuxount  vtere  liable  to  pay  interest 
upon  it  until  the  time  when  it  u>as  applied. 

The  question  in  this  case  related  to  the 
liability  of  Mr.  Barrow  to  pay  the  sum  of 
66^.  interest  due  upon  a  sum  of  2,000/. 
The  circumstances  were  as  follows.  Mr. 
Barrow,  with  a  number  of  other  gentlemen, 
disputed  their  liability  to  be  contributories; 
they  were,  however,  held  by  his  Honour 
to  be  so  on  the  9th  of  February,  1867. 
— (See  the  report,  36  Law  J.  Rep.  (n.s.) 
Chanc.  233,  and  on  appeal  to  the  House 
of  Lords,  H)id.  949,  where  the  facts 
appear.)  Previously  to  this,  viz.,  on  the  15th 
of  September,  1866,  a  call  had  been  made 
by  the  liquidators  of  10/.  per  share,  payable 
on  the  15th  of  September  into  the  Bank  of 
England.  The  notice  to  the  shareholders 
of  this  call  contained  a  note  that  if  the  call 
should  not  be  paid  on  the  day  named, 
interest,  at  the  rate  of  5/.  per  cent,  would 
be  charged. — See  Lintot^s  case  (1). 

On  the  21st  of  December,  1866,  Mr. 
Barrow  and  the  other  contributories  who 
disputed  their  liability  obtained  an  order 
allowing  them  to  pay  the  call  into  the  Bank 
of  England  to  the  credit  of  an  account, 
"  The  account  of  the  liquidators  in  respect 
of  the  security  of  Adam  Thom  and  others," 

(1)  86  Law  J.  Rep.  (n.s.)  Chanc  610;  i.c.  4 
Law  Hep.  Kq.  184. 
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and  that  upon  such  payment  being  made, 
all  proceedings  to  enforce  payment  of  the 
call  should  be  stopped.  The  object  of  the 
payment  was  to  secure  the  repayment  to 
them  of  the  amount  of  their  csJl  in  the 
event  of  their  establishing  their  freedom 
from  liability.  Mr.  Barrow  paid  2,000/.  into 
the  Bank  under  this  order,  together  with 
interest  up  to  the  date  of  payment.  In 
August,  1867,  the  decision  of  the  House  of 
Lords  was  pronounced,  and  soon  afterwards, 
under  the  direction  of  the  chief  derk,  the 
money  standing  to  the  security  account  was 
taken  possession  of  by  the  liquidator.  The 
present  claim  of  the  liquidator  was,  therefore, 
for  interest  between  fiie  21st  of  December, 
1866,  and  the  24th  of  August,  1867,  the 
day  on  which  the  money  was  so  received 
by  the  liquidator. 

Mr,  Cotton  and  Mr,  Chittyy  for  Mr. 
Barrow. — First,  we  say,  that  no  interest 
was  properly  payable.  [This  point  was 
taken,  but  not  argued,  in  the  Court  below, 
because  it  had  been  previously  decided  by 
his  Honour  in  another  case — 

Lintot^s  case,  36  Law  J.  Hep.  (n.s.) 
Chana  510;  a  c.  4  Law  Kep.  Eq. 
184.] 
We  submit  that  the  decision  iu  the  former 
case  is  wrong.  There  was  no  reason  why 
interest  should  run.  The  note  at  the  foot 
of  the  notice  of  the  call  was  not  a  demand 
within  the  meaning  of  Baron  Parke's  Act 
(3  A;  4  Will  4.  c.  42),  and  the  call  was 
not  an  order  of  the  Court  Next,  assuming 
Lintotfs  case  to  be  correct,  still  in  the  pre- 
sent case  there  can  be  no  interest  payable. 
The  call  directed  us  to  pay  the  money  into 
the  Bank.  This  we  did,  and  having  complied 
with  the  exigency  of  the  demand,  3  <ie  4 
Will  4.  c.  42.  s.  28.  does  not  apply.  Even 
if  we  had  not  paid  it  to  the  special  account 
the  liquidator  could  not,  in  the  face  of  the 
litigation  which  was  pending,  have  parted 
with  the  money.  The  separate  account  was 
merely  a  formal  recognition  of  what  would 
otherwise  have  been  the  proper  course  to 
pursue,  viz.,  to  keep  the  money  until  the 
right  had  been  properly  determined.  The 
ciJl,  therefore,  must  be  considered  as  paid^ 
and  no  interest  is  due. 

Mr.  Cole  and  Mr.  Ferrers  were  for  the 
liquidators,  but  were  not  called  upon. 


LoBD  JnsTiCB  Wood. — I  think  it  vn»n\d 
be  contrary  to  the  int^tion  of  tiie  legisfai- 
ture  and  to  justice  if  shareholders  who  pay 
their  calls  at  the  proper  time  are  to  be  placed 
in  a  worse  position  than  those  who  dispute 
their  liability  to  do  so,  and  so  delay  pay- 
ment.  The  company  may  owe  debts  ^bearing 
interest,  which  would  be  running,  and  it 
would,  I  think,  be  hard  and  unjust  to  those 
who  pay  punctually  that  tins  interest  should 
fall  upon  them,  as  it  would  do  if  the  default- 
ers escape  payment  of  interest.  It  may  be 
that  interest  upon  calls  would  not  be  payable 
in  many  cases  under  the  articles  of  asso- 
ciation, but  the  legislature  has  provided 
for  these  very  cases  by  enacting,  in 
section  75.  of  the  Companies'  Act^  1862, 
that  the  call  shall  be  a  specialty  debt 
accruing  at  the  time  when  tiie  liability  is 
incurred,  though  not  payable  tiU  the  calls 
are  made.  Making  the  call  then,  and,  as  in 
the  present  case,  fixing  a  time  for  payment, 
complete  the  liability.  It  is  immaterial 
whether  the  payment  is  to  be  made  to  the 
company  or  the  liquidator.  It  is  a  specialty 
debt,  and  this,  I  think,  brings  it  within  the 
meaning  of  3  &  4  Will.  4.  c.  42.  s.  28,  as  a 
debt  payable  at  a  certain  time.  There  seems 
then,  every  reason  why  interest  should  be 
paid  at  the  ordinary  rate,  and  none  to  the 
contrary.  As  to  the  payment  into  the  Bank, 
to  the  security  account,  this  must  be  con- 
sidered as  made  for  the  convenience  of  the 
shareholders  who  dispute  their  liability. 
They,  by  it,  obtained  an  order  staying  pro- 
ceedings against  them.  The  money  couM  not 
have  been  dealt  with  without  the  order  of  the 
Court,  and  therefore  it  was  not  applicable 
for  the  purposes  of  the  company  or  the 
liquidation.  It  was  merely  a  security,  and 
the  security  might  have  been  given  in  any 
other  way.  The  payment  was  certainly 
no  dischaige  of  the  debt,  uid  inteiiest 
ought  to  be  paid  up  to  the  date  of  actual 
payment 

LoBD  Justice  Selwyn. — The  debt  upon 
the  call  is,  I  think,  under  section  75.  of  the 
act,  a  debt  payable  at  a  certain  time  by 
virtue  of  a  written  instrument^  within  the 
meaning  of  3  <ib  4  Will.  L  o.  42.  There- 
fore a  jury  would,  I  think,  have  given 
interest.  The  argument  befbre  us  was,  that 
the  debt  was  not  due  either  to  the  company 
or  to  the  liquidators,  but  the  mon^  was  to 
be  paid  into  the  bank.    This  is  answered 
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I  tfaink,  hy  seotioii  92.  of  the  Companies' 
Aet,  1862,  for  by  that  section  it  is  quite 
dear  that  the  liqnidator  was  the  person  to 
enforce  paymmt  Ought  then  a  jury  to  give 
interest  in  this  casef  Now,  the  liquidator 
covld,  as  soon  as  the  day  for  payment  of 
the  odl  anrived,  have  taken  proceedings 
forcompellingpayment.  These  shareholders, 
howeTer,  applied  to  have  those  proceedings 
stayed,  and  this  was  done  on  the  terms  of 
security  being  given.  Though  no  injunction 
was  in  form  granted,  preventing  the  liquida- 
tors from  dealing  witii  the  money,  the  effect 
waa  the  same:  they  could  not  without  a 
bieaeh  of  duty  have  applied  the  money  in 
payment  of  the  debts  of  the  company. 
Hthe  money  was, not  invested,  it  was  only 
tile  fault  of  those  upon  whose  application 
ihef  order  was  made.  A  jury  in  su^  a  case 
eu^l^  I  think,  to  give  interest,  and  we, 
acting  as  a  jury,  must  now  do  so.  The 
appeal  must  be  dismissed  with  costs. 

Sofidtors— Meesre.  LinkUter*  &  Co.,  for  Mr* 
BuTow*  Messrs.  Maynard  &  Co.,  for  liquida- 
tors. 


MaLINS,  V.C.  )     WHITTEMORK  V.  WHITTB- 
NOV.  3.         J  MORE. 

WiU—EitaU  taken  by  Trustees— Trust 
tapaf  Annuity. 

A  dtfme  h^ore  1838  to  trustees  in  trust 
to  pay  a  life  annmity  with  power  to  raise  it 
hy  distress  or  sate  ae  for  rent  in  arrear 
gives  them  the  legal  fee. 

The  only  point  in  this  suit  calling  fbr  a 
report  was  the  questfton  in  whom  the  legal 
estate  was  vested  under  the  will  of  John 
MenndJ,  who  died  inr  November,  1831,  the 
will  being  dated  the  25th  of  July,  1830. 

The  testator,  after  giving  various  legacies 
and  making  divers  ^>ecific  devises,  gave  and 
devised  his  residuary  real  estate  to  his  wife 
and  three  other  persons,  their  heirs  and 
assigns  (suliject  and  clmrgeable,  along  with 
his  personal  estate,  to  the  payment  of  the 
said  l^^es  and  the  annuity  thereinafter 
moitioned),  upon  trust,  that  these  four 
persons  and  the  survivors  and  survivor  of 
tbeniy  and  the  heirs,  executors  and  adminis- 
Ksw  Saaiss,  38.— Chanc. 


trators  of  such  survivor,  should  by  and  out 
of  the  rents,  issues  and  profits  thereof,  in 
the  first  place,  pay  and  secure,  or  cause  to 
be  paid  and  secured,  unto  Eli^beth  Smith 
(therein  described),  for  and  during  the 
term  of  her  natural  life,  one  annuity  of 
20/.,  to  be  payable  half-yearly  as  therein 
mentioned,  and  to  be  for  her  sole  and 
separate  use,  with  power  to  raise  and  levy 
the  same  by  distress  and  sale  as  for  rent  in 
arrear,  in  the  event  of  the  same  remaining 
unpaid  for  thirty  dajrs  after  falling  due. 
And  subject  thereto,  upon  trust,  in  the  next 
place,  to  permit  and  suffer  the  testator's  said 
wife  to  have  the  free  and  uninterrupted 
use  and  possession  of  the  same  real  estate, 
and  to  permit  her  to  receive  and  take  the 
residue  of  the  rents  and  profits  thereof  for 
and  during  the  term  of  her  natural  life,  she 
keeping  the  same  in  good  and  tenantable 
order  and  repair;  and  from  and  after  her 
decease,  then  the  testator  willed  and 
directed  that  the  said  trustees,  and  the 
survivors  and  survivor  of  them,  and  the 
heirs,  executors  and  administrators  of  such 
survivor,  should  stand  seised  of  the  same 
real  estate  to  the  use  of  eight  persons  there- 
in tiamed  as  tenants  in  common;  and  the 
testator  empowered  his  trustees  to  reimburse 
themselves  for  all  costs,  charges  and  ex- 
penses out  of  any  moneys  which  should 
come  to  their  hands  by  virtue  of  his  will, 
or  any  trust  therein  declared. 

The  testator  having  died  without  an 
heir,  the  Attorney  General  was  made  a  party 
to  the  suit,  in  order  to  have  the  question 
determined  in  whom  the  legal  fee  was 
vested. 

Mr.  J.  Pearson  and  Mr.  Holmes,  for  the 
heir-at-law  of  the  surviving  trustee,  con- 
tended that  the  devise  to  the  trustees  being 
upon  trust  to  pay  an  annuity,  they  took  the 
legal  fee — 

Fenwich  v.  Potts,  8  De  Gex,  M.  &  G. 
506. 

Mr.  Wichens,  for  the  Attorney  General, 
submitted  that  they  only  took  the  legal 
estate  for  the  life  of  the  annuitant 

Mr.  Cotto7iy  Mr.  Laivson,  Mr.  Faber^ 
Mr.  Olasse,  Mr.  Wintle,  Mr.  F.  Bacon 
and  Mr.  Boyle,  appeared  for  other  parties. 

Malins,  V.C. — It  is  clearly  established 
that  when  the  trustees  have  any  duty  to 
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perform,  e.g.,  to  sell,  or  mortgage,  or  pay 
an  annuity,  to  enable  them  to  discharge 
that  duty,  they  are  held  to  take  the  legal 
fee.  Here  the  testator  has  given  the  trus- 
tees an  express  power  to  raise  the  annuity 
by  distress  or  sale;  therefore  it,  in  fact, 
amounts  to  a  trust  to  sell  if  need  should 
be.  But  the  rule  I  have  stated  is  well 
settled,  and  the  general  principle  of  the  rule 
is,  that  the  annuity  may  possibly  fall  in 
arrear,  and  to  enable  the  trustees  to  recover 
or  raise  those  arrears  they  must  have  some 
estate  ultra  the  life  of  the  annuitant ;  and 
if  they  must  have  such  an  estate  they  can 
take  nothing  short  of  the  fee.  Therefore 
there  must  be  a  declaration  that  the  legal 
estate  in  fee  is  vested  in  the  heir-at-law  of 
the  surviving  trustee. 

Solicitors — Messrs.  Redpath  k  Holdsworth,  agents 
for  Mr.  C.  F  Shackles,  Hull,  for  the  heirat-law ; 
Messrs.  Raven  k  Bradley,  for  the  Crown ; 
Messrs.  Sharp  &  Ullithome;  Mr.  F.  W.  Blake, 
and  Messrs.  Prior  k  Bigg,  for  other  parties 
interested. 


'  In  re  THE  south  op 
Lord  Romillt,  M.R.       France  winb-obow- 

Nov    9     19  1     ^^^  DISTRICTS  COM- 

'     '       '  PANY,  ex  parte  DB 

BEVILLE. 

Winding-up  —  Contributory  —  Paid-up 
Shares. 

B,  subscribed  the  memorandum  of  associa- 
tion of  a  company y  in  respect  of  preference 
shares  and  also  paid-up  shares : — Held,  that 
he  was  liable  to  contribute  only  in  respect 
of  the  preference  shares. 

Baron  de  Beville  subscribed  the  memo- 
randum of  association  of  the  above  com- 
pany as  a  shareholder  for  450  preference 
and  1 38  paid  up  shares.  On  the  winding-up 
of  the  company  he  was  placed  on  the  list 
of  contributories  in  respect  of  the  whole 
588  shares.  This  was  a  summons  adjourned 
into  court  to  remove  his  name  from  the 
list.  It  was  admitted  at  the  bar  that  he  was 
liable  for  the  450  shares. 

Mr.  Southgate  and  Mr.  G.  N.  Colt,  for 
Baron  de  Beville,  said  that  the  preference 
shares  were  sufficient  to  satisfy  the  require- 


ments of  the  act  aa  to  subscribing  the 
memorandum.  Even  supposing  that  if  he 
had  not  taken  the  preference  shares,  he  would 
have  been  liable  on  the  paid  up  shares, 
there  was  no  reason  why  a  person  should 
not  subscribe  the  memorandum  in  respect 
of  paid-up  shares. 

Mr.  Jessel  and  Mr.  Fischer  contended  that 
the  subscribers  to  a  memorandum  were  in  a 
similar  position  to  directors, — in  fact,  they 
were  the  first  directors,  and  therefore  would 
be  liable  to  contribute  on  paid-up  shares 
to  the  extent  that  they  had  not  actually 
paid  the  company — 

Universal   FrovidetU   Life  Association 

(DanieVs  case),  1  De  Gex  <fe  J.  372; 

8.  c.  26  Law  J.  Rep.  (N.8.)Chanc  563. 
Cosmopolitan    Life  Assurance    Society 

(NickolVs  case),  24  Beav.  639. 
Further,  the  very  point  had  been  decided — 
South  Blackpool  Hotel  Company  (Mi- 

gotti's  case).,  36  Law  J.  llep.  (n.s.) 

Chanc.  531;  s.  c  4  Law   Rep.  Eq. 

238. 
Mr.  Southgate  replied. — DaniePs  case  was 
decided  on  the  fact  that  the  directors  had 
no  power  to  allot  themselves  shares. 
MigottHs  case  simply  decided  that  where  a 
person  had  contracted  to  take  shares  by 
subscribing  the  memorandum  of  associa- 
tion, he  could  not  satisfy  that  contract  by 
taking  shares  which  had  been  issued  to 
somebody  else. 

The  Master  op  the  Rolls  said — This 
is  an  application  by  Baron  de  Beville,  a 
French  gentleman,  to  have  his  name  re- 
moved from  the  register  of  contributories 
so  far  as  regards  138  shares.  He  is  put 
on  the  list  for  588  shares ;  he  signed  the 
memorandum  of  association  as  holder  of 
588  shares,  of  which  138  were  there  stated 
to  be  paid-up  shares.  As  to  those  which  are 
not  specified  to  be  paid-up  shares  there  is 
no  question,  and  he  is  a  contributory. 
But,  as  regards  the  others  which  appear  on 
the  memorandum  of  association  as  paid-up 
shares,  I  think  he  is  not  a  contributory. 
Section  23.  of  the  Companies'  Act,  1862, 
as  construed  by  the  decisions,  appears  to 
me  to  amount  to  this.  A  person  cannot 
sign  the  memorandum  of  association  for 
shares  generally  and  afterwards  say  that 
some,  or  all  of  them,  are  paid-up  shares, 
unless  the  money  or  money's  worth  was 
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actnally  paid  by  him,  or  on  his  behalf,  for 
those  particular  8h«*e8;  and  also,  if  he 
sign  the  memorandnm  of  association  in 
respect  of  shares  there  stated  to  be  paid- 
up  shares  when  they  are  really  not  so, 
he  will,  in  my  opinion,  be  liable  to  pay 
the  amount  due  on  the  shares.  And  the 
Court  cannot  make  the  distinction  between 
one  set  of  shares  and  another  which  does 
Dot  appear  on  the  memorandum  of  associa- 
tion, and  he  is,  therefore,  liable  for  all;  but 
if  the  distinction  is  already  made  on  the 
memorandum  of  association,  and  the  share- 
holder sign  in  respect  of  100  shares  gene- 
rally, and  in  respect  of  another  100  as 
paid-up  shares,  then,  though  he  is  a  contri- 
butory in  respect  of  the  first  100  shares,  he 
is  not,  in  my  opinion,  a  contributory  in 
respect  of  the  100  paid-up  shares.  He  has 
contracted  for  them  as  paid  up  shares ; 
either  the  directors  or  company  had  the 
power  to  enter  into  the  contract  with  him, 
or  they  had  not  In  neither  case  does  it 
appear  to  me  that  he  can  be  made  liable  to 
calls  in  resjiect  of  these  paid-up  shares  If 
they  had  the  power  to  issue  them,  he  has  paid- 
up  shares  in  respect  of  which,  unless  by  his 
consent,  he  cannot  be  put  on  the  list  of  con- 
tnbu tones  ;  if  they  had  not  the  power,  the 
shares  are  nothing  No  shareholder  is  de- 
ceived, because  he  has  notice  of  it.  ITie  100 
shares  for  which  he  has  subscribed  without 
•qualification  are  sufficient  to  satisfy  the 
statute.  But  when  he  subscribes  for  paid- 
up  shares  alone,  and  they  are  not  paid  uj), 
then  the  subscriber  is  liable  to  calls  on  ail 
the  shares,  and  will  be  made  a  contributory 
accordingly,  because,  as  I  observed,  no  dis- 
tinction can  be  made  between  Khares  which 
appear  on  the  memorandum  of  association 
to  be  all  in  the  same  category.  Of  course, 
he  will  be  allowed  in  taking  the  accounts 
all  moneys  {laid  by  him  in  respect  of  such 
shares,  or  money's  worth  given  for  thera. 
This  is  not  so  when  the  contributory  sub- 
scribes for  a  number  of  shares  generally, 
and  for  another  part  as  paid  up;  that  other 
set  are  either  paid-up  shares,  or  nothing, 
and  in  neither  case  can  the  contributory  be 
made  liable  in  respect  of  them. 

Solicitors  —  Mestm.  BoimiBter  &  Robinson,  for 
Appfiesnt ;  M«mra.  Ewbauk  &  Partington,  fur 
o<Bot*l  liqcudator. 


StUARTj 
July 


ART,  V.C.    J 

U,  15,16.1 


BLACKMOEE  V.  THE  LON- 
DON AND  SOUTH-WEST- 
ERN RAILWAY  COMPANY. 


Lands  Clauses  Consolidation  Act,  1845, 
ss.  127,  128. — Surplus  Lands — Right  of 
Pre-emption  —  Lands  within  a  Town,  or 
built  upon,  or  used  for  building  purposes. 

In  1861  the  London  and  South-Western 
Railway  Company  gave  notice  to  the  plain- 
tiff  thai  they  required  two  strips  of  his  land 
which  were  afterwards  conveyed  to  the  com- 
pany. At  thai  time,  and  until  1864,  the 
plaintiff's  property  touched  certain  super- 
fluous lamls  of  the  company  at  one  comer 
only.  In  1864  the  company  conveyed  to  the 
plaintiff  certain  lands,  including  a  portion 
of  those  which  he  hadpreviaudy  sold  to  them. 
The  effect  of  that  conveyance  was  to  bring 
the  boundary  of  the  plaintiffs  property  in 
contiguity  to  the  superfluous  lands.  In  1866 
t/te  company  put  up  for  sale  the  superflitous 
lands,  describing  them,  as  ''^freehold  building 
land,''  and  "  well  adapted  for  villa  resi- 
denreff,  or  a  terrace  of  h/tuses.'* 

Held,  that  the  plaintiff  had,  by  the  act 
of  the  company,  become  an  owner  of  lands 
immediately  adjoining  theirs,  within  the 
meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845  ;  and,  as  such  owner,  was  entitled 
to  a  right  of  pre-emption  of  tfie  surplus  lands 
put  up  for  sale : 

Held,  also,  that  for  surplus  lands  of  a 
company  to  be  within  the  exceptions  of  the 
Linds  Cl'^nses  Conmlklnti<m  Act,  1845, 
s,  1 2^,  as  lands  within  a  town,  or  built  \ipon, 
or  used  for  building  purpofteg^  Ruch  lands 
must  he  surrounded  by  the  buildings  which 
constitute  the  toum  ;  or  must  be  actually 
built  upon,  or  actually  used,  and  not  merely 
nitrhed  or  staked  out  for  building  purposes: 

Held,  also,  upon  the  evidence  in  the  case, 
that  Teddington,  in  the  county  of  Middlesex, 
is  a  village,  and  not  a  town. 

This  suit  was  instituted,  by  Mr.  R.  D. 
Blackraore,  of  Gomt  r  House,  Teddington, 
in  the  county  of  Middlesex,  against  the 
defendants,  the  London  and  South- Western 
Railway  Company,  and  George  Clement,  a 
purchaser  of  some  of  the  superfluous  lands 
of  the  company. 

The  questions  in  the  case  were,  first, 
whether  the  plaintiff  was  a  person  whose 
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lands,  within  tbe  meaning  of  the  Lands 
Clauses  Consolidation  Act,  1845,  s.  123, 
iniunediately  adjoined  those  of  the  compap^j 
which  they  sold  to  Q.  Clement?  Secondly, 
whether,  if.  the  plaintiff  was  suqh  a  person, 
he  was  entitled^  under  that  section  of 
the  act,  to  a  right  of  pre-emption  of  the 
lands  sold  to  Q.  Clement?  Thirdly,  whether 
Teddinffton  was  a  town  within  the  mean- 
ing of  Ae  same  section?  Fourthly,  whether 
the  lands  sold  to  G.  Clement  were  within 
the  town?  and,  fifthly,  whether  they  wer« 
built  upon  or  used  for  building  purposes  ? 
By  the  Lands  Clauses  Consolidation  Act, 
1845,  section  127,  it  was,  with  respect  to 
lands  acquired  by  the  promoters  of  the 
undertaking,  under  the  proyisions  of  that 
or  the  special  act,  or  any  act  incorporated 
therewith,  but  which  should  not  be  required 
for  the  purposes  thereof^  enacted  as  follows  ; 
"Within  the  prescribed  period,  or  if  no 
period  be  prescribed  within  ten  years  after 
the  expiration  of  the  time  limited  by  the 
special  act  for  the  completion  of  the  works^ 
the  promoters  of  the  undertaking  shall 
absolutely  sell  and  dispose  of  all  such 
superfluous  lands,  and  apply  the  purchase- 
money  arising  from  such  sales  to  the  pur- 
poses of  the  special  act;  and  in  default 
thereof,  all  such  superfluous  lands  remain- 
ing unsold  at  the  expiration  of  such  period, 
shall  thereupon  vest  in  and  become  the 
property  of  the  owners  of  the  lands  adjoin- 
ing thereto,  in  proportion  to  the  extent 
of  their  lands  respectively  adjoining  the 
same." 

And  by  the  128th  section  of  the  act,  as 
follows,  "  Before  the  promoters  of  the  un- 
dertaking dispose  of  any  such  superfluous 
lands  they  shall,  unless  such  lands  be  situate 
within  a  town,  or  be  lands  built  upon,  or 
used  for  building  purposes,  first  offer  to 
sell  the  same  to  the  person  then  entitled  to 
the  lands,  if  any,  from  which  the  same 
were  originally  severed ;  or  if  such  person 
refuse  to  purchase  the  same,  or  cannot  after 
diligent  inquiry  be  found,  then  the  like 
offer  shall  be  made  to  the  person  or  to  the 
several  persons  whose  lands  shall  immedi- 
ately a^'oin  the  landa  so  proposed  to  be 
sold,  such  persons  being  capable  of  entering 
into  a  contract  for  the  purchase  of  such 
lands ;  and  where  more  than  one  such  per- 
son shall  be  entitled  to  such  right  of  pre- 
emption, such  offer  shall  be  made.toaujch 


peraons  in  soccessionf  one  after  another,  in 
such  order  as  ik/e  pixHOotersof  tiie  under*- 
taking  shall  ^link  fit'' 

The  bill  in  ihe  suit  stated  thai  on 
the  23rd  of  May,  1866,  the  oompaoy 
put  certain  of  their  lands  up  for  sale,  aa 
surplus  lands,  by  public  auction,  at  the 
London  Tavern,  in  Bishopsgate  Street  The 
particulars  and  conditions  of  sale  were 
partly  as  follows :  **  The  London  and  South- 
western iUilway  sm^us  lands  at  Tedding)- 
ton,  Hampton  Wiok  and  New  Kingston. 
Freehold  residences  and  building  land* 
Particulars  and  conditions  of  si^  of  two 
freehold  residences  and  twenty-eight  plots 
of  extremely  v^uable  freehold  land,  im- 
mediately available  for  building  puqxxses, 
being  situate  ac^oiBing  the  Teddington, 
Hampton  Wiok  and  New  Kingston  Btas- 
tions,  on  the  London  and  South-Westere 
Bailway,  within  easy  access  of  Bushey 
Padk,  Bichmond  Park,  Kew  Gardens, 
Hampton  Court  Palace  and  Gardens,  and 
the  river  Thames ;  attainable  at  all  horns 
of  the  day,  by  railway  or  omnibus,  from  the 
City  and  West  End,  and  possessing  frontp- 
ages to  excellent  roads." 

And,  alter  other  statements  to  which  it 
is  unnecessary  to  refer  in  detail,  the  par>- 
ticulars  were  partly  as  follows :  "  ParticolarSL 

— Building  land  at  Teddington 

Lot  9.  (see  Plan,  post,  p.  22)  comprises  a 
plot  of  freehold  land,  having  frontages  as 
in  lot  8.  {tl  A  to  the  road  to  the  station, 
and  a  private  road),  amounting  altogether 
to  upwards  of  370  feet,  and  well  adapted 
for  the  erection  of  semi-detached  villa  re- 
sidences or  a  terrace  of  houses. 

"  Lot  10.  (see  Plan,  post,  p.  22)  com- 
prises a  plot  of  freehold  buUding  land, 
having  a  frontage  to  the  road  of  128  feet^ 
and  suitable  for  the  erection  of  villa  resi:- 
deuces  or  a  terrace  of  houses." 

The  third  condition  of  sale  was  in  pait 
as  foUows :  *'  It  shall  be  assumed  that  all 
necessary  persons  were  made  parties  to  such 
conveyanoes  (%.  e,  the  conveyances  of  the 
lands  to  the  company);  that  the  company 
had  ^U  power  to  acquire  the  premises'; 
that  they  are  duly  Tested  in  the  company*; 
and  that  the  company  have  fall  power  to 
sell  and  convey  the  premises  free  from  all 
rights  of  pre-emption,  and  no  objection  or 
requisition  shall  be  made  on  the  title,  nor 
any  evidence  required  in  support  thetec^'* 
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Before  the  sale  was  completed,  but  on 
tiie  asid^ard  of  May,  1866,  the  plaintiff 
gave  notice  to  the  defendant  company,  and 
the  notice  was  read  by  the  anetioneer  alond 
mbihe  sale,  that  the  plaintiff  objected  to  the 
pTopoeed  sale.  The  gronnds  of  his  objection, 
stated  in  the  notice,  were  these :  '*  That  his 
kuids  immediately  adjoined  the  said  lots 
9,  and  10;  that  no  offer  to  sell  the  said 
lots  had  ever  bei^n  made  to  him;  and  that 
he  was  able  aad  willing  to  pttrchase  the 
same;  and  he  claimed  the  right  of  pre- 
emption reserved  to  adjoining  owners  by 
the  Lands  Clauses  Consolidation  Act,  1 845, 
BL 128."  He  also  stated  his  intention  to 
proceed  against  any  parties  who  should 
disregard  that  notice. 

The  sale  was,  however,  allowed  to  go  on 
to  completion,  and  the  defendant  G.  Clement 
wasdedared  Ae  porchaser  of  lots  9.  and  10, 
for  the  sum  of  1,220^.,  after  which  he  was 
served  with  a  copy  of  the  plaintiff's  notice. 
On  the  12th  of  July,  1866,  the  company 
eacecuted  a  conveyance  of  ttie  lands,  con- 
taining the  oovenaKts  for  title  usual  in  such 
cases,  to  the  purchaser. 

Soon  after  the  sale  the  plaintiff  wrote  to 
the  defendant  O.  Clement,  with  respect 
to  the  right  of  pre-emption,  claiming  the 
benefit  of  it^  and  of  the  contract.  The  defen- 
dant, in  reply,  told  him  he  had  purchased 
the  land  for  building  purposes,  and  was 
guaranteed  by  the  company  against  the 
pUintiff^s  right  of  pre-emption.  But  he 
offered  to  let  him  have  the  benefit  of  the 
contract  on  certain  terms,  to  which,  how- 
ever, the  plaintiff  did  not  accede. 

When  the  lands  in  question  were  sold  to 
the  defendant  G.  Clement,  a  Mrs.  Holber- 
toti  was  the  owner  of  others  (marked  X 
on  plan)  in  immediate  juxtaposition  to 
those  comprised  in  both  lots  9.  and  10; 
but  on  the  12th  of  July,  1866,  she  released 
her  right  of  pre-emption,  as  such  owner,  to 
the  pfeintiff 

The  bill  stated  that  the  plaintiff  and 
Mrs.  Holberton  were  the  only  persons 
whose  lands  immediately  adjoined  those 
comprised  in  lots  9.  and  10,  or  either  of 
them ;  that  the  plaintiff  was  previously  to 
and  at  the  date  oi  the  sale,  and  now,  capable 
of  entering  into  a  contract  for  the  purchase 
of  the  lands  comprised  in  lots  9.  and  10; 
but  thiit  the  company  had  not  offered  to 
seil  the  some  to  him  or  Mrs.  Holberton. 


The  bill  prayed  a  declaration  that  the 
company  was  bound  before  disposing  of 
the  lands,  comprised  in  lots  9.  and  10. 
to  sell  the  same  according  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  in  that  behalf,  to  the  persons  whose 
lands  immediately  adjoined  the  lands  com- 
prised in  the  said  lots.  The  bill  also  prayed 
a  decree  that  the  conveyance  of  the  said 
lands  made  by  the  company  to  the  defen- 
dant G.  Clement  might  be  set  aside,  and 
the  said  defendant  restrained  by  injunction 
from  selling  or  disposing  of  the  said  lands, 
and  from  digging  up  or  excavating  ^e 
same,  and  from  erecting  any  house  thereon, 
and  from  damaging  the  surface  thereof. 
The  bill  finally  prayed  a  declaration  that 
the  plaintiff  was  entitled,  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation 
Act,  1845,  to  a  right  of  pre-emption  in 
respect  of  the  said  lands  comprised  in  the 
said  two  lots  numbered  9.  and  10;  that  the 
defendant  G.  Clement  might  be  ordered 
to  join  in  a  conveyance  of  the  said  lands  to 
the  plaintiff;  and  that  the  defendants  might 
pay  the  costs  of  the  suit. 

With  respect  to  the  plaintiff's  allegation 
that  his  lands  immediately  adjoined  lots  9. 
and  10,  the  facts  were  these: 

The  lands  comprised  in  those  two  lots 
originally  formed  part  of  the  town  lands 
of  Teddington,  purchased  by  the  railway 
company,  from  B.  Duppa  and  others,  in 
1863,  for  the  purposes  of  that  portion  of 
their  line  called  the  Kingston  Bridge  Line, 
which  was  opened  in  that  year.  In  and 
prior  to  1861,  the  plaintiff  war  the  occupier 
and  owner  of  Gomer  House,  and  the  gardens 
and  grounds  attached  to  it  In  that  year  the 
company  gave  him  notice  that  they  required 
to  purchase  and  take,  for  the  purposes 
of  their  act,  two  strips  of  his  grounds, 
making  together  3  roods  and  4  perches. 
That  notice  was  followed  by  an  agreement 
between  the  plaintiff  and  the  company, 
whereby  the  latter  were  to  be  let,  and  were, 
in  fact,  let  into  possession  of  the  strips, 
subject  to  an  arbitration  and  award  as  to 
the  purchase-money.  The  sum  ultimately 
awarded  was  1,160/.  In  the  month  of 
December,  1862,  the  plaintiff  conveyed  the 
two  strips  of  his  grounds  to  the  company, 
and  they  paid  him  the  1 , 1 60/.  The  company 
said  that  that  sum  included  not  only  the 
price  of  the  lands,  but  compensation  money 
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for  injury  to  the  adjacent  lands  and  property 
of  the  plaintiff.  They  also  alleged  that  the 
plaintiff's  claim  to  compensation  and  the 
payments  then  made  to  him  were  based  on 
the  fact  that  the  two  strips  of  land  were 
situate  in  the  town  of  Teddington,  or  were 
lands  built  upon  or  used  for  building  pur- 
poses. 

In  1863,  the  plaintiff  and  the  company 
entered  into  an  agreement  for  the  re-con- 
veyance by  the  company  to  him  of  a  portion 
of  the  lands  so  purchased  by  them  from 
him  as  last  aforesaid,  together  with  a  fur- 
ther portion  of  the  town  lands,  originally 
purchased  by  them  for  their  railway  works. 
The  company  alleged  that  at  that  time  the 
aforesaid  town  lands  were  set  or  staked  out 
for  building  purposes,  and  that  the  plaintiff 
had  notice  of  that  fact;  and  that  those 
lands  were  then  offered  for  sale. 

Subsequently  to  that  i^eement,  how- 
ever, the  plaintiff  alleged  that  he  had 
sundry  grievances  against  the  company, 
and  claimed  to  be  entitled  under  the  com- 
pany's acts  to  certain  accommodation  works 
and  compensation,  and  to  divers  other 
rights  not  provided  for  by  the  aforesaid 
submission  to  arbitration;  and  a  further 
agreement  was  entered  into  with  the  view 
of  putting  an  end  (as  the  company  alleged) 
to  all  grounds  of  complaint  and  difference 
between  the  parties.  Accordingly,  an  inden- 
ture, dated  the  12th  of  August,  1864,  was 
made  and  executed  between  and  by  the 
company  of  the  one  part,  and  the  plaintiff 
of  the  other  part.  It  recited,  inter  alia, 
that  the  plaintiff  was  the  owner  in  fee 
simple  of  lands  situate  at  Teddington, 
adjoining  or  near  to  the  company's  railway 
or  to  the  land  taken  by  the  company  for 
the  purposes  thereof ;  that  he  had  cMmed 
compensation  from  the  company  in  respect 
of  the  damage  and  inconvenience  which  he 
alleged  he  had  sustained  or  would  there- 
after sustain  by  the  execution  of  the  com- 
pany's works,  and  had  also  required  the 
company  to  make  certain  roads  and  ap- 
proaches and  accommodation  works,  for 
the  more  convenient  use  and  occupation 
of  the  said  lands;  and  (as  will  appear  from 
the  judgment,  infra)  that  the  plaintiff  was 
desirous  of  including  the  lands  now  to  be 
conveyed  to  him  within  the  area  of  his 
pleasure-grounda  The  deed  then  recited 
the  agreement   entered  into  between  the 


parties,  and  what  was  to  be,  and  had  been, 
done  by  each  of  them ;  and  Witnessed  that, . 
in  pursuance  of  that  agreement  and  in 
consideration  of  the  premises,  and  of  the 
sum  of  155/.  paid  by  the  company  to  the 
plaintiff,  he  did  thereby  remise,  release  and 
quit  claim  to  the  company  all  rights,  claims 
and  demands  whatsoever  which  he  then  or 
might  at  any  time  thereafter  have  against 
them,  for  compensation  by  reason  of  the 
making  of  the  company's  railway,  or  of 
the  works  in  connexion  therewith,  or  other- 
wise by  the  exercise  of  any  of  the  powers 
of  the  said  acts,  or  any  or  either  of  them, 
within  the  limits  of  the  said  lands  and 
hereditaments,  or  other  lands  of  the  plain- 
tiff near  or  adjacent  thereto,  or  for  or 
in  respect  of  any  roads,  bridges,  fences, 
approaches  or  accommodation  works,  to 
which  he  or  they  might  be  or  become  enti- 
tled, for  the  more  convenient  ownership,  use 
or  occupation  of  the  same  lands  and  here- 
ditaments, or  any  part  thereof  The  inden- 
ture then  conveyed  four  plots  of  the  com- 
pany's lands  to  the  plaintiff.  Three  of  those 
plots  (marked  Y  Y  Y,  on  plan)  were  de- 
scribed as  parts  of  the  lands  purchased  by 
the  company  from  B.  Duppa  and  others; 
and  the  fourth  plot  (marked  Z)  was  described 
as  "  parcel  of  the  3  roods  and  4  perches  of 
land  purchased  by  the  company  from  the 
plaintiff,  as  aforesaid." 

Previous  to  that  purchase,  it  was  said 
that  Mrs.  Holberton  was  really  the  sole 
owner  of  lands  adjoining  those  in  lots  9. 
and  10,  for  that  the  lands  of  the  company 
themselves  surrounded  them  on  every  side, 
except  that  on  which  Mrs.  Holberton's  lay. 
But  prior  also  to  that  conveyance  of  the 
four  plots  of  land  by  the  company  to  the 
plaintiff^  one  comer  of  his  lands  had  touched 
a  comer  of  the  lands  of  the  company 
(at  point  C  on  Plan),  and  that  purchase 
and  re-convejrance  brought  the  boundary 
of  the  plaintiff's  property  into  a  length- 
ened contiguity  with  that  of  the  lands 
comprised  in  the  lots  9.  and  10.  along  the 
line  E  C).  Those  lots,  moreover,  the  plain- 
tiff insisted,  had,  until  the  time  of  the  sale 
of  them  to  G.  Clement,  been  one  plot  of 
land  only,  but  that  that  plot  was  divided 
by  the  company  for  the  mere  purposes  of 
the  sale. 

In  that  state  of  things  the  plaintiff 
contended  that  he  was  **  entitled  to  land 
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situate  at  Teddington,  which  immediately 
adjoined  the  lands  comprised  in  lots  9.  and 
10;  his  said  land  being  in  immediate  juxta- 
position to  that  portion  of  the  said  lands 
so  offered  for  sale  which  was  comprised  in 
lot  10;  and  that  he  was  so  entitled  previ- 
ously to  and  at  the  time  when  the  said  lands 
so  advertised  for  sale  as  aforesaid  were 
proposed  to  be  sold  by  the  company ;  that 
there  was  not  then,  or  now,  any  person 
who  was  entitled  to  any  right  of  pre- 
emption in  respect  of  the  lands  from  which 
lots  9.  and  10.  were  originally  severed; 
and  that  he  was  now  entitled  to  the  pre- 
emption of  the  lands  comprised  in  those 
two  lots." 

With  respect  to  the  other  questions  in 
the  case,  the  plaintiff  contended  that 
Teddington  was  not  a  town  within  the 
meaning  of  the  act,  but  a  village  only;  that 
when  the  company  acquired  lots  9.  and  10. 
those  lands  were  not  within  the  ambit  of 
a  connexion  of  houses;  that  Teddington 
consisted  of  one  street  only,  and  that  the 
lots  9.  and  10.  were  not  within  it,  being 
in  fact  about  540  feet  from  it;  and  lastly, 
that  the  lots  were  not,  and  never  had 
been,  built  upon  or  used  for  building  pur- 
poses, but  had  been  described  in  certain 
particulars  of  sale  in  1852  as,  and  in  fact 
then  were,  and  always  had  been,  pasture 
lands. 

The  company,  by  their  answer,  insisted 
that  when  they  purchased  the  lands  included 
in  lots  9.  and  10,  in  1863,  the  plaintiff  was 
not  in  fact  the  owner  of  any  Land  adjoin- 
ing thereto.  The  land  in  respect  of  which 
the  plaintiff  now  claimed  to  be  such  an 
owner  was  separated  from  lot  10.  by  a 
brickwork  fence,  six  feet  high,  belonging 
jointly  to  the  company  and  the  plaintiff, 
and  kept  up,  according  to  the  agreement  of 
1864,  at  their  joint  expense,  ^ey  denied 
that  the  plaintiff  was  now  the  owner  of  any 
lands  immediately  acyoining  lots  9.  and  10, 
or  in  immediate  juxtaposition  to  lot  10 ; 
and  they  also  denied  that  he  was  entitled 
to  the  right  of  pre-emption  on  which  he 
insisted.  They  submitted  whether  he  could 
enter  into  a  contract  for  the  purchase  of 
the  lots  9.  and  10 ;  and  said  it  was  not 
true  that  those  lots  had  never  been  offered 
to  the  plainti£^  for  the  company  had  entered 
into  negotiations  with  him  in  respect  of 
them  in  the  early  part  of  1864.   They  also 


contended,  and  adduced  various  plans  and 
maps,  and  other  evidence,  to  shew  that 
Teddington  was  a  town  within  the  mean- 
ing of  the  act,  and  contained  several 
streets  and  shops  of  different  kinds,  to 
the  8.W.  of  the  railway,  as  shewn  on  the 
plan.  They  also  insisted  that  the  lands 
in  question  were  within  the  town,  and 
that  those  lands,  together  with  others 
formerly  belonging  to  the  same  owners, 
lying  adjacent  or  near  thereto,  had  been 
divided  into  sundry  lots,  and  laid  out 
for  building  purposes,  in  or  prior  to  the 
year  1852;  and  had  ever  since  been  used 
for  such  purposes,  and  had  in  fact  been 
sold  as  building  land.  In  particular,  in 
1852  and  1853,  lots  9.  and  10,  although 
referred  to  in  the  particulars  of  sale  then  pub- 
lished, as  pasture  lands  were  really  put  up 
for  sale  with  other  lands,  as  building  lands ; 
and  part  of  such  other  lands  was  sold  as 
building  land  to  the  National  Freehold 
Land  Society.  Moreover,  when  the  com- 
pany purchased  those  lots  in  1863,  they 
were  in  use,  being  actuaDy  set,  or  staked 
out  and  offered  for  sale,  for  building  pur- 
poses. The  lands  had  been  required  and 
used  by  the  company  for  the  purposes  of 
their  railway  station,  approaches  and  works; 
and  although  not  actually  built  upon,  re- 
mained as  they  had  always  been,  "  plotted 
or  staked  out,"  and  were  now  *'  nitched  and 
stumped,'*  for  building  purposes.  They  fur- 
ther said,  that  if  the  127th  section  of  the 
act  at  all  applied  to  the  case  (which  they 
denied),  as  the  lands  in  question  were 
divided  by  joint  properties,  {L  e.  by  the 
fence  aforesaid),  the  plaintiff  was  not  an 
owner  of  lands  adjoining  lots  9.  and  10, 
or  of  any  part  thereof ;  and  would  in  any 
case  be  estopped  by  his  aforesaid  deed  of 
release  from  setting  up  any  right  to  the 
pre-emption  of  those  lands. 

The  defendant  G.  Clement,  by  his  an- 
swer, admitted  that  he  was  in  possession  of^ 
and  intended  to  build  upon  tJie  lands  sold 
to  him.  He  denied  the  plaintiff's  right  to 
the  pre-emption.  He  stated,  however  (not- 
withstanding the  above-mentioned  allega- 
tion in  his  correspondence  with  the  pla^- 
tiff),  that  the  company  had  not  agreed 
to  indemnify  him  from  the  consequences 
of  his  purchase,  otherwise  than  by  the 
ordinary  covenants  for  title,  in  his  con- 
veyance. 
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Mk  Baton  and  Mr,  Martineem  were  for 
the  plaintiff.— They  stated  the  facts  of  the 
ease,  to  the  effect  above  set  forth,  and 
referred  to  the  Ordnance  Survey  and  an 
authoritative  book  published  in  1864  ;  and 
to  parliamentary  and  other  plans  and  docu- 
nents,  in  support  of  their  statements.  After 
citing 

Lord  Oarringt<m  v.  the  Wycombe  Rail- 

way  Company,  37  Law  J.  Rep.  (n.s.) 

Chanc  213 ;  s.  c.  3  Law  Rep.  Ch.  Ap. 

377, 

and  asking  for  a  decree  in  this  case,  identical 

with  the  one  pronounced  in  that,  they  were 

slopped  by  the  Court 

sir  Roundell  Palmer,  Mr.  Greene  and 
Mr.  Loeock  Webb,  for  the  defendants,  the 
company,  contended  that  the  right  of  pre- 
emption was  confined  to  lands  acquired 
by  a  company  from  the  landowner  under  its 
parliamentary  powers.  Here,  however,  the 
plaintiff  set  up  a  claim  to  such  a  right,  in 
respect  of  land  conveyed  to  him,  in  con- 
sequence of  a  private  contract  between  him- 
self and  the  company.  The  only  way  in 
which  he  attempted  to  bring  himself  within 
tiie  act  was  by  the  ^purchase  of  1864. 
Prior  to  that  period  the  plaintiff's  lands 
had  touched  those  of  the  company  at 
one  corner  only  (C  on  plan) ;  they  did 
not  adjoin  those  of  the  company.  But 
tile  statute  never  waa(  intended  to  enable 
a  man  to  take  advantage  of  a  sale  made 
to  him  of  adjoining  lands,  and  so  claim 
the  ri^  to  have  other  lands  sold  to 
him  which  were  not  originally  adjoining, 
and  were  only  made  to  adjoin  by  reason  of 
his  purchase.  Independent  of  the  transac- 
tion of  1864,  the  plaintiff  could  have  had  no 
sort  of  right  of  pre-emption.  Of  course  the 
company  could  not  setup  a  claim  of  their  oWn 
in  respect  of  the  alining  lands,  but  Mrs. 
Holberton  could  have  done  so.  Moreover, 
bj»th^  128th  sectioii  the  (iompany  might, 
idiere  there  wefe  be^eml  acgoining  owners, 
prefer  any  one  they  chose  to  the  total  ex- 
clusion of  all  the  others.  Supposing  Mrs. 
H<^berton,  who  was  clearly,  in  1864,  the 
sole  adjoining  owner,  had  then  wished  to 
esrerdse  heriindottbted 'right- of  pre-emption, 
ooidd'tlM9y  have  defisa^  her  claim  by 
setUkig  the  land  to  i^  plMntil^^  and  then 
preferring  him  to  her?  The  question  was 
one  of  ^e  construction  of  the  act  r  and  it 
was  plainly  contrary  to  the  whole  spirit 
Nxw  Saaiu,  38.— CHAna 


and  intent  of  it,  to  permit  the  sales  of  sur- 
plus lands  by  the  company,  to  introduce 
new  claims  on  the  part  of  persons  calling 
themselves  adjoining  owners,  which  would 
not  have  existed  if  those  sales  had  not  taken 
place.  It  was  manifest  that  the  plaintiff 
had  no  such  right  of  pre-emption  as  he 
claimed.  Then,  again,  if  Mrs.  Holberton 
was  entitled  to  that  right,  she  could  not 
release  it  to  the  plaintiff;  for  if  she  did  not 
choose  to  exercise  the  right,  the  company 
was  entitled  to  sell  the  lands  to  any  one 
else,  upon  the  best  terms  they  could  for 
the  benefit  of  the  shareholders.  Moreover, 
independently  of  the  circumstance  of  the 
joint  fence  (along  the  line  E  C)  the 
statute,  by  the  word  "  adjoining,"  meant 
"having  a  frontage";  and  inasmuch  aa 
prior  to  1864,  one  angle  only  of  the  plain- 
tiff's land  met  that  of  the  company,  at 
a  mere  mathematical  point,  the  plaintiff 
clearly  was  not  then,  and  if  his  purchase  of 
1864  did  not  make  him — as  they  had 
submitted  it  did  not — an  adjoining  owner 
within  the  act,  he  was  not  now  such  an 
owner. 

Moody  V.  Gorbett,  6  Best  k  S.  859 ; 
s.  c.  34  Law  J.  Rep.  (n.s.)  Q.B.  166: 
and   on    appeal   to    the   Exchequer 
Chamber,    35  Law  J.    Rep.    (n.s.) 
Q.B.    161;  s.o.    1   Law  Rep.  Q.B. 
510. 
That  was  further  shewn  from   this  :  sup- 
posing that  the  lands  in  lots  9.  and  10.  had 
not  been  put  up  for  sale,  or  sold  to  the  defen- 
dants, but  had  come  to  be  considered  as 
lands  not  required  by  the  company  for  their 
railway,  then,  in  this  case,  at  the  end  of 
ten  years,  viz.,  in  1877,  the  lands  must  be 
offered  to  the  persons  from  whose  property 
they  were  originally  severed.    It  was  not 
shewn  that  such  persons  might  not    be 
found;  at  all  events,  even  assuming  the 
plaintiff  to  be,  in  some  sense,  an  adjoining, 
owner  within  the  meaning  of  the  127th 
section  of  the  act, 

Moody  V.  Corbett,  ubi  supra, 
shtewed  that  he  must  be  in  possession  of  a 
frontage  to  the  lands  to  be  allotted  to  him. 
But  what  extent  of  frontage  had  he  in 
1861, 1863  or  I864,iii  proportion  to  which 
these  lands  could  be  offered  to  him  ?  Clearly 
none.  They  then  referred  to  the  docu- 
mentary and  other  evidence  of  surveyors 
and  otheis  to  prove  that  Teddington  was  a 
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town  within  the  meaning  of  the  act,  and 
that  the  lands  in  lots  9.  and  10.  were  with- 
in it.  They  also  contended  that  the  lands 
having  always  been,  and  being  now,  ready 
for  and  adapted  to  building  purposes,  even 
although  not  actually  built  upon,  were 
within  the  exception  in  the  128th  section 
of  the  act — They  also  cited 

The  Queen V,  Cottle,  16  Q.R  Rep.  412; 

8.  c.  20  Law  J.  Rep.  (n.s.)  M.C.  162, 
and 

Coventry  v.  the  London,  Brighton  and 

South  Cocut  Railway  Company^  37 

Law  J.  Rep.  (n.s.)  Chanc.  90;  s.  c. 

5  Law  Rep.  Eq.  104, 
and  submitted  that  the  plaintiff's  bill  in 
this  suit  was  founded  on  an  entire  miscon- 
ception of  his  rights,  and  ought  to  be  dis- 
missed with  costs. 

Mr.  C.  Russell  and  Mr,  A.  Anderson 
appeared  for  the  defendant  G.  Clement 

Stuart,  V.C. — This  seems  to  me  to  be 
a  very  clear  case.  The  plaintiff  claims  a 
right  of  pre-emption  under  the  128th  sec- 
tion of  the  Lands  Clauses  Consolidation 
Act,  1845.  The  defendants  insist  that  the 
lands  in  question  are  within  one  or  other 
of  the  exceptions  contained  in  that  section. 
In  that  section  there  are  excepted  lands 
within  a  town  and  lands  built  upon  or  used 
for  building  purposes.  The  railway  com- 
pany contend  that  the  lands  in  question 
are  lands  within  a  town ;  that  they  are 
lands  which,  although  not  built  upon  are 
used  for  building  purposes.  The  lands  are 
situated  near  Teddington.  The  defendants 
contend  that  Teddington  is  a  town.  In  the 
Ordnance  Survey,  in  the  authoritative  book, 
published  in  1864,  Teddington  is  described 
as  a  small  village.  If  that  be  a  correct 
description,  of  course  there  is  an  end  of 
the  contention  that  it  is  a  town,  or  that  the 
lands  in  question  can  be  considered  as 
situated  within  a  town.  But  what  is  the 
evidence  adduced  in  support  of  the  conten- 
tion that  Teddington  is  a  town  ?  Four  or 
five  surveyors  and  the  solicitors  of  the  com- 
pany have  brought  their  minds  to  such  a 
condition  with  regard  to  opinion  that  they 
swear  that  Teddington  is  a  town.  Now, 
that  evidence  is  of  the  sort  which  consists 
of  the  expression  of  opinion  on  oath,  but 
does  not  state  any  facts.  None  of  those 
witnesses  in  their  evidence  state  anything 


which  supports  their  opinion,  except  that 
there  are  a  certain  number  of  hair-dressers, 
shopkeepers  and  tradesmen  of  different 
kinds  in  Teddington,  and  that  is  stated 
with  the  view  of  shewing  that  Teddington, 
containing  so  many  shops  and  tradesmen 
of  such  different  characters,  must  be  consi- 
dered a  town. 

The  fallacy  of  all  that  reasoning  is  made 
still  clearer  by  the  evidence  which  the  de- 
fendants themselves  produce :  by  the  maps, 
some  taken  from  the  Ordnance  Survey, 
and  others  being  delineations  made  for  the 
purposes  of  this  suit  No  man  of  ordinary 
apprehension,  I  think,  can  look  at  those 
maps  and  say  that  Teddington  is  in  any 
respect  to  be  considered  a  town.  My 
opinion  therefore,  is,  that  Teddington  is 
properly  described  in  the  Ordnance  Survey 
as  a  village.  But  if  it  were  a  town  it 
would  be  necessary  for  the  company  to 
shew  that  the  lands  in  question  are  within 
the  town.  Now  I  do  not  depart,  and  I 
see  no  reason  for  departing,  from  what  I 
said  in  Lord  Carringtons  case.  Nothing 
was  said  by  either  of  the  Lords  Justices  on 
appeal,  nor  in  any  of  the  other  cases  that 
were  cited  in  the  courts  of  common  law,  in 
any  degree  inconsistent  with  this  :  that  for 
the  purposes  of  the  Lands  Clauses  Consol- 
idation Act,  when  the  question  arises 
whether  land  is  within  a  town  that  land 
cannot  be  considered  within  a  town  which 
is  not  encompassed  by  the  buildings 
which  constitute  the  town.  In  this  case  it 
is  impossible  to  say  that  this  land  and 
the  adjoining  lands  were  encompassed  by 
any  buildings  at  all.  It  is  outside  the 
town,  and  outside  the  land,  towards,  I 
suppose  it  would  be,  the  south  and  west, 
which  is  open  country.  My  opinion  there- 
fore is,  upon  the  construction  of  the  act  of 
parliament,  that  the  lands  in  question  are 
not  within  a  town ;  that  even  if  Tedding- 
ton were  a  town  the  lands  are  not  within 
it ;  in  fact,  they  are  not  within  the  village, 
and  therefore  not  within  that  exception  in 
the  1 28th  section. 

But  it  was  sought  to  bring  these  lands 
within  the  other  exception,  which  speaks 
of  lands  used  for  building  purposes.  The 
evidence  on  that  part  of  the  case  is 
most  extraordinary.  It  shews,  I  think, 
to  what  extent,  where  the  matters  in 
controversy  relate    more  to  questions  of 
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opinion  than  of  fiEkCt,  things  may  be  carried, 
llie  lands  were  exposed  for  sale  by  the 
railway  company  as  freehold  lands  imme- 
diately ayailable  for  building  purposes. 
**  Available"  refers  to  the  future,  and  does 
not  in  any  degree  countenance  the  notion 
that  at  the  time  of  their  exposure  the  lands 
were  described  or  considered  as  lands  used 
for  building  purposes.  The  description  of 
one  part  of  the  lands  is  this  :  *'  A  plot  of 
freehold  building  land,  well  adapted  for  the 
erection  of  semi-detached  villa  residences 
or  a  terrace  of  houses."  "Freehold  building 
land," — "that  is  what  it  must  be  contended 
to  be.  If  it  be  building  land  it  is  land  used 
for  building  purposes.  By  freehold  building 
land,  described  in  the  terms  in  these  parti- 
culars of  sale,  I  understand,  not  land  used 
for  building  purposes,  but  land  which  it  is 
considered  desirable  to  be  used  by  the  pur- 
chaser for  the  purpose  of  building.  Wit- 
nesses swear  that  these  lands  were,  in  the 
year  1852,  advertised  for  building  purposes, 
advertised  as  lands  sold  with  a  view  to 
building.  There  is  nothing  in  that  to  shew 
that  they  were  at  that  time  used  for  build- 
ing purposes.  It  was  also  said  that  they 
were  at  a  later  period  staked  out,  that  is 
what  is  technically  called  "nitched  and 
stumped,"  and  that  nitching  and  stumping 
— ^that  is,  delineating  on  the  surface  of 
the  ground  what  shall  shew  the  particu- 
lar parts  of  it — the  lots  and  divisions  in 
which  it  is  proposed  to  be  sold — that  that 
process  of  nitching  and  stumping  is  using 
the  lands  for  building  purposes.  I  am  of 
opinion  that  it  is  impossible,  consistently 
with  any  rational  view  of  the  expression 
"  used  for  building  purposes,"  to  say  that 
what  is  done  preparatory  to  making  land 
capable  of  being  used  for  building  purposes 
is  the  use  of  it  for  those  building  purposes. 
Therefore,  that  contention  seems  to  me 
entirely  to  faiL 

Next  it  was  said  by  the  company,  that 
these  lands  are  not  "immediately  ad- 
joining lands"  within  the  meaning  of  the 
128th  section  of  the  Lands  Clauses  Conso- 
lidation Act  The  persons  to  whom  that 
section  directs  the  lands  to  be  offered,  and 
to  whom  it  gives  a  right  of  pre-emption, 
are  the  sevend  persons  whose  lands  shall 
immediately  adjoin  the  lands  proposed  to 
be  sold  First,  it  was  said  that  the  plaintiff's 
lands  acyoin  only  by  means  of  a  purchase, 


which  he  made  in  the  year  1864,  of  those 
lands  which  make  his  property  to  adjoin 
the  lands  proposed  to  be  sold  along  the 
whole  length  of  those  lands  upon  one 
side.  Some  attempt — a  very  faint  one 
indeed,  and  hardly  worth  notice — was 
made  to  construe  the  words  of  the  convey- 
ance by  which  the  plaintiff  bought  the 
laud,  into  a  renunciation  of  his  right  of 
pre-emption.  There  is  nothing  to  counte- 
nance that  argument  at  all,  because,  pro- 
perly read,  the  words  of  the  release  by  the 
plaintiff  are  only  a  release  of  all  right  of 
compensation  in  respect  of  any  other  exer- 
cise of  the  compulsory  powers  under  the  act 
of  parliament  My  opinion  is,  that,  whether 
by  purchase  from  the  company  or  anybody 
else,  if  at  the  time  when  this  section  of  the 
act  comes  into  operation  it  is  necessary  for 
the  company  to  consider  who  are  the 
owners  of  lands  immediately  adjoining 
theirs — if  the  company  have  at  that  time, 
by  sale  and  contract,  made  a  person  in  the 
situation  of  the  plaintiff  to  be  an  adjoining 
owner,  he  is  certainly  such  an  adjoining 
owner  within  the  meaning  of  the  act 

But  the  case  would  not  rest  there,  because 
it  is  necessary  to  consider  why  the  plaintiff 
bought  the  lands  in  1864.  The  plans  shew 
that  one  corner  of  the  land  which  he  bought 
in  that  year  touched  and  came  in  contact 
with  and  therefore  joined  at  that  comer 
(see  C  on  Plan)  his  own  land,  and 
therefore  he  was  naturally  desirous  of 
purchasing  it  His  own  pleasure  grounds 
came  up  to  that  comer,  and  it  is  shewn  on 
the  face  of  the  conveyance  that  the  purpose 
of  his  purchase  was  to  include  this  ground 
in  his  own  previously-existing  pleasure- 
ground.  The  language  of  the  conveyance 
is  this  :  after  describing  the  four  particular 
parcels  which  he  purchased,  it  is  said  that 
these  lands — including  this  piece,  the  comer 
of  which  touched  his  land — "  which  now 
form  part  of,  or  are  intended  to  form  part 
of,  the  garden  and  pleasure-grounds  at- 
tached to  the  residence  of  Mr.  Blackmore" 
— that  is,  the  plaintiff — "  or  the  road  lead- 
ing thereto."  But  why  did  the  company 
sell  to  Mr.  Blackmore  without  offering  the 
lands  to  Mrs.  Holberton  ?  If  he  was  not  an 
adjoining  owner,  they  had  no  right  to  sell 
to  him  without  first  offering  them  to  Mrs. 
Holberton ;  and  it  seems  to  me  to  be  their 
own  act  in  dealing  with  him.     If  Mr& 
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Holberton  was  not  the'  adjoining  owner, 
there  must  have  been  some  one  who  was 
such  an  owner.  But  it  is  no  matter  whether 
it  was  Mrs.  Holberton  or  anybody  else, 
because  if  the  comer  of  the  plaintiff's  land 
touching  the  comer  of  the  superfluous  land 
did  not  make  him  an  adjoining  owner,  how 
did  he  come  to  be  a  purchaser  at  all  ]  They 
had  no  right  to  sell  to  him  without  offering 
to  sell  to  some  one.  By  their  own  act  they 
regarded  him  as  an  adjoining  owner,  inas- 
much as  by  their  conveyance  they  so  treated 
him. 

But  it  was  said,  on  behalf  of  the  com- 
pany, that  that  point  of  junction,  where 
the  one  comer  of  the  plaintiff's  land 
touched  the  comer  of  the  company's  lands, 
that  that  was  a  mere  mathematical  point. 
The  learned  counsel  who  said  that  must 
have  a  very  different  notion  of  mathematical 
points  from  what  I  have,  if  he  considers 
that  where  two  corners  of  lands  touch  each 
other,  that  makes  a  mathematical  pf>int 
That  is  the  very  sort  of  point  which  it  is 
not.  Contact  is  junction.  Lands  which  join, 
are  adjoining  lands ;  and  in  my  opinion, 
if  this  case  had  depended  upon  the  question 
whether  the  corner  of  the  one  plot  of  land 
touched  the  corner  of  the  other,  they  are 
clearly  adjoining  lands. 

It  is  proper,  however,  to  notice  the 
case  of  Moody  v.  Corbett.  The  Court  of 
Exchequer  Chamber  had  occasion  in  that 
case  to  consider  the  constmction  not  of 
the  128th  section  of  the  act,  but  of  the 
127th,  which  is  a  very  different  thing. 
The  127th  section  says  that  "the  super- 
fluous lands  shall  vest  in  and  become 
the  property,"  in  certain  events,  and  not 
being  sold,  "of  the  owners  of  the  lands 
adjoining  thereto  in  proportion  to  the  extent 
of  their  lands  respectively  adjoining  the 
same,"  in  proportion  to  the  extent  of  their 
lands.  Now,  it  is  very  unfair,  I  think,  to 
the  Court  which  pronounced  that  decision, 
to  read  it  as  referring  to  anything  else  than 
the  case  then  before  it.  But  what  was  the 
case  then  before  it  ?  There  being  in  that 
case  a  line  of  frontage,  it  appeared  that  all 
the  lands  ran  along  the  line  of  frontage,  and 
the  question  in  the  case  arising  as  to  the 
proportions,  the  Court  held  that  it  was  to 
be  determined  by  the  length  of  frontage. 
The  Chief  Justice  Erie,  in  his  judgment, 
supposed  the   extent  of  the  frontage  in 


question  to  be  twenty  feet,  and  that  each 
of  the  proprietors  was  entitled,  one  to  ten 
feet,  and  the  other  to  ten  feet,  then  that^ 
he  thought,  was  the  way  of  ascertaining  the 
due  proportions.  But  there  is  no  question 
here  of  ascertaining  the  proportions;  a  ques- 
tion which  is  obviously  one  of  very  great 
diflSculty.  The  proportions  to  be  ascertained 
are  the  proportions  to  the  extent  of  the 
lands  respectively  adjoining  thereto.  No 
question  whatever  of  extent  occurs  here. 
Therefore  that  decision,  which  evidently 
did  justice  in  determining  the  proportions, 
and  the  principle  upon  which  in  that  case 
they  were  to  be  settled,  seems  to  me  in  no 
respect  to  govern  the  present  one.  This 
is  a  case  in  which,  to  my  mind,  the  plaintiff 
has  clearly  made  out  his  right  of  pre- 
emption, and  in  which  the  company  have 
entirely  failed  to  shew  that  they  can  bring 
the  lands  in  question  within  any  one  of  the 
exceptions  contained  in  the  clause  of  the 
statute.  If  there  were  a  doubt  upon  it — I 
entertain  none  whatever — but  if  there  were 
any,  I  think  it  necessary  to  make  this  ob- 
servation :  the  clause  of  the  act  in  question 
is  one  that  confers  a  benefit  upon  land- 
owners from  whom  land  has  been  compul- 
sorily  taken ;  and  if  ever  a  doubt  should 
in  any  case  occur,  that  doubt  ought  to 
be  solved  by  a  construction  of  the  clause 
favourable  to  the  rights  of  those  landowners 
for  whose  benefit  it  was  introduced  into 
the  act. 

The  proper  decree  to  be  made  in  this 
case  is,  I  think,  one  that  will  be  in  terms 
almost  the  same  as  that  which  was  pro- 
nounced in  Lord  Carrington's  case;  adding 
liberty  to  apply,  in  order  to  ensure  the 
assistance  of  the  Court  should  any  diflfi- 
culty  arise  in  respect  of  that.  The  costs 
of  Uiis  case  must  go  as  did  those  in  that 
of  Lord  Carrington,  and  they  must  be  paid 
by  the  defendants. 

Solicitors — ^Meesrs.  Walker  ft  Mftrtinean,  for  plain- 
tiff; Mr.  L.  Crombie,  for  defendants,  the  railway 
company  ;  Mr.  L.  Crombie,  agent  for  John 
Phillips,  for  defendant  G.  Clement 
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Malins,  V.C.  ) 

-^     ~^  o  \       MICHAEL  V.  FBIPP. 

Merchant  Shipping  Act,  1854  (17  dh  18 
VicL  c.  104),  «.  99. — Infant  Shipovmer — 
Guardian — Invalid  Mortgage, 

The  guardian  of  an  infant  shipowner 
has  no  power,  under  the  99th  section  of  the 
Merchant  Shipping  Act  (17  <l&  18  Vict 
c.  104),  to  mortgage  or  sell  a  ship  of  which 
such  infant  is  the  owner. 

This  bill  was  filed  by  John  William 
Michael,  then  an  infant,  by  his  grandfather 
and  next  friend,  for  an  account  in  respect 
of  various  transactions  that  had  taken 
place  with  reference  to  a  ship  called  the 
Bloomer;  and  the  main  question  in  the 
cause  was  as  to  the  validity  of  a  mortgage 
of  the  ship  made  by  the  plaintiff's  guardiaii 
under  the  following  circumstances : 

In  the  year  1864,  Jacob  Michael,  the 
£&ther  of  the  plaintiff,  was  the  owner  of 
the  Bloomer;  and  in  the  same  year,  for  the 
purpose,  as  it  was  alleged,  of  remunerating 
the  plaintiff  for  his  services  as  clerk  in  his 
father's  office,  the  father  gave  him  this  ship 
by  way  of  advancement,  the  value  of  it 
being  between  2,500^.  and  3,000/.  The 
plaintiff,  however,  was  not  registered  as 
owner  until  the  9th  of  September,  1865, 
when  he  was  described  on  the  register  as 
a  minor. 

On  the  5th  of  May,  1865,  the  father 
was  appointed  guardian  of  the  plaintiff's 
estate  by  order  of  the  Master  of  the  Rolls, 
and  thereupon  he  assumed  the  control  and 
management  of  the  ship  on  behalf  of  the 
plaintiff,  together  with  two  other  vessels, 
of  Vhich  he  also  acted  as  manager.  In  the 
month  of  August,  1865,  he  entered  into 
negotiations  with  Messrs.  W.  Fripp  &  R. 
Spear  Begbie,  merchants,  for  the  chartering 
of  the  three  ships  for  a  voyage,  on 
condition  of  their  being  properly  repaired, 
Messrs.  Fripp.  &  Begbie  stipulating  in  the 
case  of  the  Bloomer  for  a  very  extensive 
outlay  upon  that  ship ;  and,  in  order  to 
provide  for  the  outlay  which  Fripp  &  Begbie 
required  to  be  made,  it  was  arranged  that 
they  should  advance  from  time  to  time  the 
moneys  wanted  for  the  purpose,  taking  a 
mortgage  of  the  ship  to  secure  their  account 
current  for  the  moneys  so  advanced.  Ac- 


cordingly, on  the  11th  of  November,  1865, 
Jacob  Michael,  avowedly  acting  as  guardian 
of  the  plaintiff,  executed  a  mortgage  of  the 
ship  to  Fripp,  as  trustee  for  his  firm,  to 
secure  the  balance  of  the  moneys  which 
should  ultimately  be  found  due  to  them 
upon  their  account  current  with  the  ship; 
and  the  mortgage  was  registered  in  the 
port  of  London. 

On  the  13th  of  December,  1865,  Fripp 
transferred  the  mortgage  to  the  Maritime 
Credit  Company,  as  collateral  security  for 
a  sum  of  2,000/. 

A  large  expenditure  was  incurred  in  the 
repairs  of  the  Bloomer;  and,  on  the  13th 
of  January,  1866,  Fripp  <k  Begbie,  requiring 
further  security  for  the  disbursements  made 
by  them  for  such  repairs,  obtained  from 
Jacob  Michael  a  bill  of  sale  of  the  ship  to 
Fripp  as  trustee  for  the  firm,  which  was 
also  executed  by  Jacob  Michael  as  guardian 
of  the  plaintiff,  and  was  duly  registered  in 
London.  This  bill  of  sale  was  intended  to 
secure  the  advances  made  by  Fripp  &  Begbie 
to  the  amount  of  3,000/.  On  the  24th  of 
January,  1866,  Fripp  &  Begbie  cancelled 
the  transfer  to  the  Maritime  Credit  Com- 
pany; and  Fripp,  as  registered  owner  of 
the  Bloomer,  executed  a  fresh  mortgage 
of  the  ship  to  the  company  to  secure  the 
sum  of  3,000/. 

The  ship  and  freight  had  been  insured 
by  Fripp  <k  Begbie  to  the  amount  of  4,800/., 
and  policies  of  insurance  on  the  ship, 
amounting  to  4,000/.,  were  deposited  by 
them  with  the  Maritime  Credit  Company  as 
collateral  security  for  the  moneys  due  to 
the  company. 

On  the  24th  of  March,  1866,  the  ship 
foundered  at  sea,  and  was  wholly  lost  The 
insurance  moneys  were  duly  paid,  4,000/. 
to  the  Maritime  Credit  Company,  and  the 
remaining  800/.  to  Fripp  &  Begbie. 

Disputes  then  arose  between  Jacob 
Michael,  on  the  one  hand,  and  Fripp  & 
Begbie,  on  the  other,  as  to  the  amount 
advanced  for  fitting  out  the  ship  and  the 
moneys  expended  thereon,  Fripp  &  Begbie 
charging  the  plaintiff  with  more  than  5,000/. 
for  moneys  a&vanced  for  the  ship,  while 
Jacob  Michael  claimed  to  be  paid  out  of 
the  moneys  received  on  the  policies  a  sum 
of  2,000/.  for  disbursements  made  by  him- 
self. This  controversy  led  to  the  filing  of 
the  present  bill  for  an  account  against  Fripp 
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&  Begbie  and  the  Maritime  Credit  Com- 
pany. 

Shortly  afterwards,  Fripp  &  Begbie  exe- 
cuted a  deed  of  inspectorship  for  the  benefit 
of  their  creditors. 

The  plaintiff  had  come  of  age  since  the 
filing  of  the  bill,  and  now  adopted  the  suit 
The  contention  on  his  part  was,  that  Jacob 
Michael  had  no  power,  as  guardian,  to 
effect  a  valid  mortgage  of  the  ship.  It 
appeared  that  in  all  the  transactions  the 
fact  of  the  plaintiff's  minority  and  the  cha- 
racter in  which  his  father  acted  were  stated. 
The  plaintiff's  case,  therefore,  was,  that 
Fripp  <fe  Begbie  had  full  notice  of  the 
capacity  in  which  Jacob  Michael  acted,  and 
that  the  Maritime  Credit  Company  having 
like  notice,  could  acquire  no  better  title 
than  Fripp  &  Begbie;  consequently,  the 
defendants  could  claim  nothing  against  the 
moneys  arising  from  the  policies  of  insur- 
ance, except  in  respect  of  such  sums  as  had 
actually  been  laid  out  in  increasing  the 
value  of  the  ship. 

Mr,  Cotton  and  Mr,  Hunter,  for  the 
plaintiff,  contended  that  the  mortgage  and 
bill  of  sale  were  invalid.  The  99th  sec- 
tion of  the  Merchant  Shipping  Act,  1854 
(17  A  18  Vict.  c.  104)  (1),  was  never  in- 
tended to  give  a  guardian  power  to  sell  or 
mortgage  a  ship.  It  merely  applied  to  for- 
mal acts  that  might  be  necessary  on  the 
infant's  behalf,  but  did  not  in  any  way  alter 
the  law  with  respect  to  the  power  of  an 

(1)  Section  99.  is  as  f<^ow8:  "If  any  person 
interested  in  any  ship  or  any  share  therein  is,  by 
reason  of  infancy,  lunacy,  or  other  inability,  incap- 
able of  making  any  declaration  or  doing  anything 
required  or  permitted  by  this  Act  to  be  made  or  done 
by  such  incapable  person  in  respect  of  registry,  then 
the  guardian  or  committee,  if  any,  of  such  incapable 
person,  or,  if  there  be  none,  any  person  appointed 
by  any  Court  or  Judge  possessing  jurisdiction  in 
respect  of  the  property  of  incapable  persons,  upon 
the  petition  of  any  person  on  behalf  of  such  incap- 
able person,  or  of  any  other  person  interested  in  the 
making  such  declaration  or  doing  such  thing,  may 
make  such  declaration,  or  a  declaration  as  nearly 
corresponding  thereto  as  drcumstanoes  permit,  and 
do  such  thing  in  the  name  and  on  behalf  of  such 
incapable  person ;  and  all  acts  done  by  such  sub- 
stitute shall  be  as  effectual  as  if  done  by  the  person 
for  whom  he  is  substituted." 


infant  to  deal  with  his  property,  or  that  of  a 
guardian  to  make  away  with  it  Fripp  & 
Begbie  had  full  notice  of  the  character  in 
which  Jacob  Michael  dealt  with  them,  and 
the  Maritime  Credit  Company  had  the  same. 
But  if  the  company  had  not,  Fripp  was 
improperly  on  the  register;  and  being  so, 
could  give  no  title  to  any  one  else,  for  the 
registration  does  not  confer  an  absolute 
title  at  law,  unless  the  mortgage  or  bill  of 
sale  itself  is  actually  valid — 

Orr  V.  Dickinson,  Johns.  1 ;  s.  c  "28 
Law  J.  Rep.  (n.s.)  Chanc.  616. 
This  mortgage  and  bill  of  sale,  therefore, 
was,  in  each  case,  a  mere  nullity,  and  the 
registration  of  them  useless. 

Mr,  Everitty  for  the  defendant  Jacob 
Michael. 

Mr,  Westlake,  for  the  defendants  Fripp 
&  Begbie  and  the  trustees  of  the  inspector- 
ship deed. 

Mr,  Okuse  and  Mr.  Daly,  for  the  defen- 
dants, the  Maritime  Credit  Company,  in- 
sisted that  it  was  the  express  object  of  the 
99th  section  to  give  the  guardian  absolute 
control  over  the  ship,  the  property  of  his 
infant  ward ;  the  whole  spirit  and  policy  of 
the  act  being  to  render  ships  easily  transfer- 
able from  hand  to  hand.  The  section  in 
question  came  under  the  general  head  of 
"Registrations,  Mortgages,  Ac,"  and  clearly 
applied  to  this  very  case.  But  if  the  mort- 
gage was  bad,  the  company,  at  any  rate, 
had  not  sufficient  notice  of  the  circum- 
stances under  which  it  was  executed.  The 
real  owner  of  the  ship  was  the  father,  and 
this  was  the  father's  suit,  and  considering 
his  conduct  in  the  matter  the  Court  ought 
to  give  him  no  indulgence. 

Mr,  Cotton  replied. 

Malins,  V.C. — The  transactions  before 
the  Court  in  this  case  are  of  a  very  remark- 
able character,  and  I  should  have  been  glad 
if  I  had  felt  myself  warranted  in  coming  to 
a  different  conclusion  from  that  at  which^  I 
have  been  compelled  to  arrive.  It  appears 
that  in  1864  Jacob  Michael  gave  the  ship 
to  his  son,  when  he  was  eighteen  years  old, 
by  way  of  advancement  in  life ;  but  it 
was  not  imtil  September,  1865,  that  the 
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800*8  name  waa  put  on  the  register,  and 
then  he  was  described  as  a  minor.  Now,  a 
ship  is  property  of  a  peculiar  kind,  and  it 
is  clear  that  nothing  can  be  more  incon- 
venient than  for  a  minor  to  be  the  owner 
of  a  ship,  unless  there  be  some  person  having 
complete  power  to  represent  him  for  the 
sale  or  mortgage  of  such  a  mercantile  com- 
modity. I  can  feel  no  doubt  in  this  case 
that  the  intention  of  the  father  in  making 
over  this  ship  to  his  son  was,  that  the  father 
should  have  the  same  control  over  it  as  if 
there  had  been  no  such  gift.  Accordingly, 
when  he  wants  money,  he  mortgages  the  ^ip 
himself ;  and  though  this  is  ii)  form  and 
name  the  suit  of  the  son,  it  is  in  substance 
the  suit  of  the  father ;  and  I  cannot  but 
r^ret  that  when  unable  to  perform  his 
own  obligations  he  should  put  his  son  for- 
ward to  claim  the  ship  as  his  own.  But 
the  gift  to  the  son  is  not  impeached  ;  the 
ownership  of  the  son  is  admitted,  and  there 
could  be  no  mistake  about  it,  because  the 
ship  was  registered  in  the  name  of  the  son 
as  a  minor.  The  transfer  to  Fripp  <fe  B^bie 
was  made  by  the  father  as  guardian  of 
the  infant,  and  Fripp  k  Begbie  knew  that 
Jacob  Michael's  title  was  that  of  guardian. 
Orr  V.  Dickenson  does  not  apply  here,  be- 
cause there  is  no  conflict,  as  there  was  in 
that  case,  between  the  real  and  apparent 
owners ;  but  that  case  shews  that  though 
the  name  on  the  register  \&  prima  facie  evi- 
dence, it  is  not  conclusive,  and  that  the  real 
ownership  must  be  regarded,  and  not  the 
apparent.  Here,  however,  both  are  identical 
Fripp  <fe  Begbie,  therefore  took  with  notice 
that  they  had  only  such  title  as  the  guardian 
of  an  infant  could  confer,  and  the  Maritime 
Credit  Company  are  in  the  same  position, 
with  the  same  interest  as  that  of  Fripp  k 
Begbie ;  and  the  question  is,  what  is  the 
right  of  the  guardian  of  an  infant  in  respect 
of  a  ship  of  which  the  infant  is  the 
owner  % 

It  was  strongly  urged  that  the  99th  sec- 
tion of  the  Merchant  Shipping  Act,  1854, 
gives  to  such  a  guardian  the  absolute  con- 
trol over  the  ship,  with  a  liability  to  account 
On  the  other  hand,  it  is  said  that  the  act 
has  no  application  to  the  case  of  a  sale  or 
mortgage  by  a  guardian,  but  extends  only 
to  formal  acts  of  a  less  important  character. 
There  can  be  no  doubt  that  the  guardian 
of  an  infant's  estate  has  considerable  powers 


over  it.  He  must  do  all  acts  necessary  to 
preserve  the  infant's  estate ;  he  must  keep 
the  property  in  repair,  and  do  what  is 
needful  for  that  purpose.  In  the  case  of  a 
ship,  therefore,  it  would  be  very  convenient, 
according  to  mercantile  usage,  that  the 
guardian  should  have  the  power  of  mort- 
gaging it  to  the  amount  necessary  to  defray 
5ie  repairs.  But  if  it  had  been  the  inten- 
tion of  the  legislature  to  give  such  an  ex- 
tensive power,  we  should  have  expected  to 
find  it  in  clear  language,  and  nothing  would 
have  been  easier  Uian  to  have  said  that  the 
guardian  of  an  infant,  or  the  committee 
of  a  lunatic,  should  have  power  to  sell  or 
inortgage,  or  otherwise  deal  with  a  ship, 
the  property  of  such  infant  or  lunatic,  as 
the  owner  might  have  done  if  he  had  been 
of  full  age  or  under  no  disability.  But  the 
language  of  the  act  does  not  point  to  any- 
thing of  the  kind.  The  section  in  question 
relates  to  minor  and  comparatively  unim- 
portant acts.  With  every  inclination,  there- 
fore, to  put  an  interpretation  upon  the  act 
which  would  enable  a  guardian  to  dispose 
of  a  ship  when  necessary,  I  am  bound  by 
the  restricted  language  of  the  secticm  to 
come  to  the  conclusion  that  it  does  not 
authorize  the  guardian  of  an  infant  owner 
of  a  ship  either  to  sell  or  mortgage  it. 

The  securities,  therefore,  are  invalid, 
and  the  plaintiff  is  entitled  to  a  decree;  but 
the  defendants  are  entitled  to  a  lien  for 
the  increase  in  the  ship's  value  by  means 
of  the  money  expended  in  improvements, 
and  that  is  the  limit  of  their  right  Con- 
sidering the  conduct  of  the  plaintiff's  father 
and  the  circumstances  of  the  case,  I  shall 
give  no  costs  on  either  side. 

Solicitors  —  Meean.  Wetberfield  &  Norton,  for 
plaintiff;  Messrs.  Elmalie,  Forsyth  k  Sedgwick, 
for  defendant  Fripp  and  the  tmotees  of  the  in- 
spectorship deed ;  Messrs.  Davies,  Son,  Campbell 
9l  Reeves,  for  the  Maritime  Credit  Company. 
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GiFPARD, 

Nov.  23, 


,v.a( 

5,  24.  I 


In  re  oriental  commer- 
cial BANK  (limited). 

{Ex  parte  alabaster.) 


Company  —  Contributory  —  Void  Agree- 
ment, 

Where  an  agreement  for  an  amalgama- 
tion between  A.  and  B.  companies  was 
declared  void  and  set  ctside  by  the  Court, — 
Held,  that  a  shareholder  in  A,  company ^ 
whose  name  had,  in  pursuance  and  on  the 
faith  of  the  void  agreement,  been  placed  by 
the  companies,  without  communication  to  the 
shareJiolder,  on  the  register  of  B.  company, 
was  entitled,  (U  against  the  creditors  of  B. 
company,  to  have  his  name  struck  off  the  list 
of  contribtUories  of  that  company,  though 
an  order  for  the  winding  up  of  B,  company 
had  been  made. 

This  was  an  application  on  the  part  of 
Mr.  Alabaster  to  have  his  name  struck  out 
from  the  list  of  contributories  of  the  Oriental 
Commercial  Bank. 

Mr.  Alabaster  was,  in  March,  1865,  a 
shareholder  in  the  Financial  Corporation. 
Between  that  corporation  and  the  bank  an 
agreement  for  an  amalgamation  was  in  that 
month  entered  into,  which  it  was  intended 
should  be  carried  out  through  the  medium 
of  a  voluntary  winding-up  of  the  corpora- 
tion. The  basis  of  the  amalgamation  was 
agreed  to  between  the  directors  of  the  cor- 
poration and  the  bank  on  the  24th  of  March, 
1865.  Notice  was  sent  to  the  shareholders 
of  the  corporation  on  the  27th  of  March. 
On  the  12th  of  April,  1865,  the  basis 
of  the  agreement  was  assented  to  at  a 
meeting  of  the  shareholders  of  the  corpora- 
tion. On  the  9th  of  May,  1865,  there  was 
a  second  meeting,  and  on  the  1 7th  of  May, 
1865,  a  deed  intended  to  bind  the  corpora- 
tion and  the  bank  was  executed,  founded 
on  the  terms  and  basis  which  had  been 
agreed  to.  On  the  6th  of  June,  1865,  a 
circular,  in  the  following  terms,  was  sent  to 
all  the  shareholders  of  the  corporation, 
amongst  others  to  Mr.  Alabaster,  from  the 
secretary  of  the  corporation :  "  Sir, — I  am 
instructed  by  the  liquidators  to  request  that 
you  will,  at  your  early  convenience,  trans- 
mit to  this  office  your  present  share-certifi- 
cates in  order  that  a  proper  requisition  may 
be  made,  and  the  certificates  for  exchange 


in  the  Oriental  Commercial  Bank  (Limited), 
may  accordingly  be  prepared.  Annexed  is 
the  form  requiring  your  address,  date  and 
signature  to  accompany  your  returned 
certificates." 

In  answer  to  that,  Mr.  Alabaster  filled 
up  and  returned  to  the  liquidators  of  the 
corporation  the  inclosed  form,  which  was  in 
the  following  terms : 

"  Gentlemen, — I  beg  herewith  to  inclose 
to  you  my  certificates,  representing  100 
shares  in  your  company,  ui  exchange  for 
which  J  beg  you  will  obtain  certificates  for 
the  corresponding  number  of  shares  in  the 
Oriental  Commercial  Bank  (Limited),  or 
say  one  share  of  the  latter  for  every  three 
of  your  company.** 

On  the  9th  of  September,  1865,  the 
liquidators  of  the  corporation  received  certi- 
ficates of  shares  from  the  bank  in  respect 
of  Mr.  Alabaster's  shares,  and  Mr.  Alabas- 
ter's name  was  placed  on  the  share-register 
of  the  bank  as  a  shareholder;  but  he  was 
not  informed  of  the  fact  until  August, 
1866. 

In  February,  1866,  the  directors  of  the 
bank  issued  a  circular  announcing  a  divi- 
dend of  10/.  per  cent  on  the  bank  shares 
for  the  last  six  months.  This  dividend  was 
not  paid  to  Mr.  Alabaster,  but  was  credited 
in  the  books  of  the  bank  to  the  liquidators 
pf  the  corporation. 

On  the  12th  of  July,  1866,  the  bank  was 
ordered  to  be  wound  up  under  supervision. 
Mr.  Alabaster  applied  to  have  his  name 
removed  from  the  share-register  of  the  bank 
in  January,  1867. 

The  deed  of  the  17th  of  May,  1865,  and 
the  terms  and  basis  on  which  it  was 
founded,  were  the  subject-matter  of  a  suit 
instituted  by  a  Mr.  Cfinch,  on  the  9th  of 
November,  1865,  on  behalf  of  himself  and 
the  other  shareholders  in  the  corporation. 
A  decree  was  made  in  that  suit  by  the  Lord 
Justice  Page  Wood,  then  Vice  Chancellor, 
on  the  20th  of  Febmary,  1868.  The  case 
is  fully  reported  in 

Clinch  V.  the  Financial  Corporation, 
37  Law  J.  Rep.  (n.s.)  Chanc.  281. 
It  is  sufficient  to  state  here  that  his  Honour 
held  that  the  agreement  for  amalgamation 
was  ultra  vires,  and  not  binding  on  any  of 
the  members  of  the  corporation.  That  decree 
was  on  the  6th  of  November,  1868,  affirmed 
by  the  full  Court  of  Appeal — afUe,  p.  1. 
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Mr,  Mellishy  Mr,  Kay  and  Mr,  RenshaWy 
for  Mr.  Alabaster. — This  case  stood  over 
until 

Clinch   V,   the  Financial  Corporation, 

(ubi  supra) 
was  decided ;  and  the  question  now  is,  what 
is  the  position  of  those  shareholders  in  the 
Financial  Corporation  who  assented  to  the 
amalgamation  between  the  corporation  and 
the  bank.  As  between  themselves  and  the 
bank  they  have,  no  doubt,  a  right  to  be 
struck  off.     That  was  decided  in 

Clinch  V.  the  Financial   Corporation, 

ubi  supra. 
We  say  that  as  between  himself  and  the 
creditors  of  the  bank  Mr.  Alabaster  has 
also  a  right  to  be  struck  off.  There  was 
no  contract  between  Mr.  Alabaster  and  the 
bank;  no  correspondence  passed  between 
them,  and  Mr.  Alabaster  never  in  fact  held 
himself  out  to  the  creditors  of  the  bank  as 
a  shareholder.  Where  an  act  ultra  vires  of 
a  company  has  been  committed  you  must 
fix  the  shareholders  with  real  knowledge  of 
all  the  facts,  or  they  are  not  liable — 

Doumes  v.  Ship,  37  Law  J.  Hep.  (n.s.) 

Chana  642 ;  s.  c.  3  Law  Rep.  H.L. 

Ca8.343. 
Spackjnan  v.  Evans,  37  Law  J.   Rep. 

(N.s.)  Chanc  752 ;  s.  c.  3  Law  Rep. 

H.L.  Cas.  17L 
Mr.  Alabaster  had  no  means  of  knowledge 
of  the  real  facts  of  the  case,  and  was  not 
even  aware  that  he  was  on  the  register  of 
the  bank  until  August,  1866.     In 

Fellaifs  case,  36  Law  J.  Rep.  (n.s.) 

Chanc.  613;   s.  c.  2  Law  Rep.   Ch. 

Ap.  527, 
it  was  held  that  an  agreement  to  take  shares 
on  special  a)nditions  which  were  ultra  vires 
of  the  company,  was  not  binding  on  either 
party.  Here  the  whole  agreement  between 
the  corporation  and  the  bank  has  been 
declared  void ;  that  being  so,  Mr.  Alabaster, 
who  entered  into  the  contract,  if  he  con- 
tracted at  all,  on  the  faith  of  the  void 
agreement,  must  be  entitled  to  have  his 
name  struck  off  the  list  of  contributo- 
ries. 

Sir  R  Palmer,  Mr,  Druce  and  Mr,  Mae- 
naghten,  for  the  official  liquidator  of  the 
bank. — This  application  is  too  late.  It  was 
not  made  till  after  the  bank  was  being 
woundup — 

N«w  Skrik,  38.— Cbaso. 


Lawrences  case,  36  Law  J.  Rep.  (n.s.) 
Chanc.  490 ;  s.  c.  2  Law  Rep.  Ch. 
Ap.  412. 

EUdngton's  case,  36  Law  J.  Rep.  (n.s.) 
Chanc.  593;  s.c.    2  Law  Rep.  Ch. 

Ap.  5n. 

SewelCs  case,  3  Law  Rep.  Ch.  Ap.  131. 
Besides,  Mr.  Alabaster  must  be  fixed  with 
knowledge  of  the  position  he  was  in.  He 
must  be  taken  to  have  known  that  Mr. 
Clinch  had  filed  his  bill 

Mr,  W,  M,  James  and  Mr,  Eddis,  for 
the  creditors'  representative. — This  case  is 
entirely  governed  by  the  decision  of  the 
House  of  Lords  in 

Cakes  V.    Turquand,  36  Law  J.  Rep. 
(n.s.)  Chanc.  949  ;  s.  c.  2  Law  Rep. 
H.L.  Cas.  325. 
There   was,   in  fact,   a  separate  contract 
between  Mr.  Alabaster  and  the  bank. 

[GiFFARD,  V.C. — I  have  heard  nothing 
to  shew  me  that  Mr.  Alabaster  could 
enforce  the  contract  against  the  bank.] 

He  had  a  perfect  legal  title  to  the  shares. 
He  could  have  sold  them  and  made  a 
good  title  to  them.  He  authorized  the  bank 
directors  to  put  his  name  on  their  share- 
register,  and  being  so  situated  when  the 
order  to  wind  up  the  bank  was  made,  he 
cannot  now  escape  from  his  liability  to  the 
creditors  of  the  bunk. 

Mr,  Mellish,  in  reply. — Mr.  Alabaster 
never  agreed  to  become  a  member  of  the 
bank  within  the  meaning  of  section  23.  of 
the  Companies  Act,  1862.  The  only  agree- 
ment was  between  the  corporation  and 
the  bank.  There  is  no  privity  of  contract 
between  Mr.  Alabaster  and  the  bank.  This 
makes  the  substantial  difference  between 
this  and  all  the  cases  cited  against  us.  The 
bank  was  never  boimd,  and  would  now 
successfully  repudiate  Mr.  Alabaster's  claim 
to  be  put  on  the  register  if  it  were  in  a 
flourishing  state. 

GiFFAKD,  V.C. — after  stating  the  facts 
and  referring  to  the  judgments  in  Clinch  v. 
the  Financial  Corporation,  said — The  gene- 
ral scope  of  the  arrangement  which  was 
set  aside  was  a  sale  of  the  good-will  and 
assets  of  and  an  exchange  of  the  shares  in 
the  corporation,  75,000  in  number,  for 
25,000  rfiares  in  the  bank,  with  superadded 
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conditions  and  provisions^  which,  together, 
rendered  it  impossible  to  carry  out  the 
arrangement  piecemeal  It  was  essential  that 
the  whole  75,000  shares  should  be  exchanged 
for  the  25,000,  and  the  other  conditions 
and  provisions  complied  with  and  carried 
out,  otherwise  the  whole  must  fail  This 
was  never  done,  and  the  entire  arrange- 
ment was  set  aside  by  the  decree  referred 
to.  Mr.  Alabaster  however  assented  to  the 
intended  amalgamation.  Now  the  most 
material  documents  as  affecting  Mr.  Ala- 
baster personally  are,  first,  the  requisition 
of  the  6th  of  June,  1865,  and  his  answer; 
secondly,  the  report  and  balance-sheet  of 
the  22nd  of  February,  1866 ;  and  thirdly, 
the  certificate  handed  to  the  liquidators 
and  retained  by  them.  Sir  Roundell  Pal- 
mer also  read  some  communications  between 
the  manager  of  the  bank  and  the  liquida- 
tors, but  unless  the  facts  I  have  stated  and 
the  documents  I  have  mentioned  as  most 
material  afford  suflicient  grounds  for  hold- 
ing Mr.  Alabaster  to  be  a  contributory,  his 
application  must  succeed. — [His  Honour 
read  the  circular  of  the  6th  of  June  and 
Mr.  Alabaster's  answer,  and  continued] — 
Then  there  was  the  circular  of  the  bank 
directors  of  February,  1866;  that  circular 
was  to  this  effect:  "The  directors  have 
much  pleasure  in  reporting  that  the  profits 
of  the  bank  for  the  six  months  ending  the 
31st  of  December  last,  after  payment  of  all 
charges,  amount  to  a  sum  equal  to  23/.  per 
cent  per  annum  on  the  amount  of  paid- 
up  capital.  The  directors  now  declare  an 
interim  dividend  of  10/.  per  cent."  The 
end  is,  "  The  directors  would  remind  the 
shareholders  that  this  result  has  been  ob- 
tained without  the  assistance  of  the  additional 
capital  of  125,000/.  shortly  falling  due  from 
the  Financial  Corporation.  This  sum  when 
received  and  employed  in  extending  the 
business  of  the  bank,  must  tend  still  further 
to  consolidate  and  strengthen  its  position 
as  well  as  augment  its  future  profits.'' 
Then  there  is  the  balance-sheet,  which  shews 
the  items,  corresponding  in  feict  with  what 
was  contained  in  the  amalgamation  which 
was  intended  to  be  carried  out.  Then  there 
is  the  certificate  of  shares,  and  the  certifi- 
cate of  shares  has  this  important  clause  in 
the  margin,  that  it  is  "  for  account  of  the 
Financisd  Corporation  (Limited)  in  liqui- 
dation, subject  to  the  covenants  of  May  1 7th, 


1865."  That  therefore,  of  course,  is  dis- 
tinctly referring  to  the  deed  of  amalgama- 
tion. 

£very  one  of  these  documents,  and  every- 
thing thar  took  place,  must  necessarily  be 
referred  to  the  deed,  and  the  arrangements 
on  which  it  was  founded.  The  requisition 
as  to  the  certificates  and  the  handing  them 
in  was  consistent  with  this;  so  was  the 
special  form  of  the  certificates ;  so  was  the 
balance-sheet ;  so  was  the  mode  in  which 
the  dividends  of  lOL  per  cent  were  dealt 
with  ;  for  though  declared,  they  were  not 
paid,  but  carried  over  for  the  account  of  the 
Corporation  on  the  whole  25,000  shares. 
The  registration  of  Mr.  Alabaster's  name 
was  not  communicated  to  him  ;  everything 
that  was  communicated  was  consistent  wi^ 
the  intended  completion  of  the  amalgama- 
tion as  one  entire  transaction.  No  cer- 
tificates were  handed  to  Mr.  Alabaster,  nor 
was  he  in  a  position  to  insist  on  their  being 
so  handed  to  him.  No  allotment  was  made 
to  him ;  no  dividend  was  paid  to  him;  nor 
was  he  ever  entitled  to  receive  any.  He 
did  not  know  his  name  was  on  the  raster 
before  August,  1866.  That  was  after  the 
winding-up.  He  did  not  believe  himself 
to  be  a  shareholder  in  the  bank ;  he 
entered  into  no  separate  agreement  or 
negotiation  with  the  bank  ;  tJl  that  took 
place  was  part  and  parcel  of  the  amalga- 
mation, originating  from  and  based  upon 
it  That  amalgamation  he  never  could  have 
enforced  against  the  bank  or  the  bank  against 
him.  He  had  not  the  power  to  afiGLrm  or 
carry  it  out  The  arrangements  on  which 
it  was  founded  were  void,  and  not  voidable 
merely;  and  this  being  so,  I  am  of  ofmiiou 
that  what  has  been  said  as  to  Oaket'a  cate^ 
Ship's  case,  and  Laurence* s  case  'has  no 
application.  In  the  first  of  those  cases  there 
was  an  agreement  with  the  individual  which 
he  could  affirm,  which  was  binding  until  he 
disaffirmed  it,  and  which  he  did  not  disaffirm 
previously  to  the  winding-up.  In  the  oUier 
cases  it  was.  in  the  power  of  the  individual 
to  adopt  and  insist  on,  and  obtain  the 
benefit  of  what  was  done,  and  enforce  his 
contract  against  the  company,  and  an  adop- 
tion, arising  from  what  he  did  or  neglected 
to  do  and  abstained  from  doing,  was  held 
to  be  the  result  of  his  conduct.  There  is 
a  wide  difference  between  a  voidable  and  a 
void  transaction.  If  the  transaction  be  void. 
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there  can  be  no  contract  In  this  case 
no^ng  was  done  or  took  place  but  what 
was  part  and  parcel  of  the  void  amalgama- 
tion ;  nothing  transpired  from  which  Mr. 
Alabaster  ought  to  have  known  that  his 
name  was  on  the  register,  or  which  could 
be  a  ground  for  imputing  that  knowledge 
to  him.  He  gave  no  authority  to  any  one  to 
place  it  there ;  the  placing  it  there  was  not 
justifiable.  The  liquidators  rightly  retained 
the  certificates,  for  they  referred  to  the  deed 
of  amalgamation,  and  were  part  of  that 
uncompleted  transaction.  Mr.  Alabaster  did 
not  individually  contract  to  become  a  share- 
holder, neither  did  he  do  an3rthing  that 
estopped  him  from  denying  that  he  was  one. 
For  these  reasons,  therefore,  I  am  of  opin- 
ion that  his  name  ought  to  be  taken  from 
the  list  of  contributories. 


Solidton — Messrs.  Flux  &  Argles,  for  Mr.  Alabas- 
ter ;  Messrs.  Uptons,  Johnson  &  Upton,  for  the 
Bank. 


Mauns,  V.C. 
Nov.  4. 


BUTLEB  V,  OUMPSTON. 


Trust  and  Trustee — Married  Woman — 
Savings  out  of  separate  Estate — Restraint 
on  Anticipation — Liability  for  Calls  on 
Shares — Trustees  Indemnity^ 

A  married  woman,  having  property  settled 
to  her  separate  use  vfith  a  restraint  against 
anticipation,  and  having  separate  property 
not  subject  to  such  restraint,  induced  one  of 
her  trustees  to  apply  for,  and  accept  in  his 
own  name,'  certain  shares  in  a  Joint-stock 
banking  company,  upon  the  undertaking  that 
Ae  would  pay  for  them  out  of  the  savings  of 
her  separate  income.  The  bank  shortly  after- 
wards  failed,  and  the  trustee  was  made  a  con- 
tribntory  and  paid  calls  in  the  winding  uj) : 
— Held,  that  he  was  entitled  to  indemnity  out 
of  suck  part  of  the  separate  estate  of  his 
cestui  que  trust  as  was  not  subject  to  the 
restraint  against  anticipation. 

Held,  also,  that  a  fund  representing  savings 
out  of  the  separate  income  which  nhe  had  from 
time  to  time,  partly  before  and  partly  after 
the  transaction,  invested  in  the  namejt  of  her 
trustees,  but  without  their  knowledge  and  with- 


out any  express  declaration  of  trust,  was 
available  for  the  indemnity, 

Mrs.  Cumpston,  on  her  marriage,  in 
1858,  settled  certain  property,  comprising 
fifty-five  shares  in  the  Leeds  Banking  Com- 
pany, upon  trust  for  her  separate  use  for 
Ufe,  without  power  of  anticipation,  and  after 
her  death  as  she  should  by  will  appoint; 
but  in  default  of  appointment,  upon  trust 
to  pay  to  her  husband,  in  case  he  should 
survive  her,  an  annuity  of  500/.  for  his  life, 
with  an  ultimate  limitation  for  her  next-of- 
kin.  The  shares  were  transferred  into  the 
name  of  the  plaintiff,  as  one  of  the  trusteea 
of  the  settlement 

In  June,  1864,  the  plaintiff  accepted  an 
allotment  of  eleven  new  shares  in  the 
company;  such  allotment  being  made 
in  respect  of  the  fifty-five  shares  already 
standing  in  his  name.  In  the  following 
September  the  bank  failed.  The  ^^laintiff 
was  placed  on  the  list  of  contributories 
in  the  winding-up  (1),  and  paid  calls  to 
the  amount  of  110/.  upon  each  share. 

In  the  suit  of  Sheriff  v,  B^Uler  (2),  insti- 
tuted shortly  after  the  winding-up  by  Mr. 
Sheriff,  the  second  trustee  (who  had  from 
the  first  refused  to  allow  any  of  the  shares 
to  stand  in  his  name),  Vice  Chancellor  Kin- 
dersley  held  that  the  corpus  of  the  trust 
funds  was  liable  for  the  calls  on  the  tifty- 
five  original  shares ;  but  that,  by  reason  of 
the  restraint  against  anticipation,  no  part 
of  the  settled  property  could  be  resorted  to 
for  indemnity  in  respect  of  the  eleven  new 
shares.  It  appeared,  however,  that  Mrs. 
Cumpston  had  saved  large  sums  out  of  her 
separate  income,  the  bulk  of  which,  amount- 
ing to  about  1,300/.,  had  been  from  time 
to  time  invested  by  her  in  the  names  t)f  the 
trustees  of  her  settlement,  but  without  their 
knowledge,  and  without  any  communication 
on  her  part  of  an  intention  to  settle  it  or 
place  it  out  of  her  own  control 

The  plaintiff  accordingly  filed  the  present 
bill  against  Mrs.  Cumpston  and  her  hus- 

(1)  The  circanutancefl  attending  the  allotment 
of  the  new  shares,  and  the  subsequent  £ulure  and 
winding-up  of  this  Bank,  will  be  found  at  length 
in  the  report  of  Dobson's  case,  35  Law  J.  Rep. 
(N.8.)  Cbanc.  75,  307;  b.  c.  1  Law  R^p  Ch.  Ap. 
281  ;  and  Ex  p*rte  Matthewman,  86  Law  J.  Rt-p. 
(N.s.)  Chanc.  90 :  a.c.  8  Law  Rep.  Eq.  781. 

(2)  14  Law  Timee,  N.S.  510. 
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band,  prajring  to  be  indemniiied  out  of  such 
parts  of  her  separate  estate  as  were  not  sub- 
ject to  the  restraint  against  anticipation  for . 
the  sums  of  money  paid  by  him  in  respect 
of  the  eleven  new  shares. 

The  evidence  went  to  shew  that  the 
plaintiff  applied  for  the  shares  at  the  instance 
of  Mrs.  Cumpston,  and  accepted  them  solely 
on  her  account.  It  appeared  that  certain 
parts  of  the  formal  letter  of  application  were 
filled  up  in  her  handwriting,  and  that  at  the 
time  of  application  she  expressly  intimated 
to  the  plaintiff  that  she  had  a  sum  of  35  H. 
deposited  in  her  name  at  the  bank,  with 
which  she  desired  to  purchase  the  shares  at 
the  price  offered — viz.,  30^.  each.  No  pay- 
ment, however,  was  ever  made  by  her  in 
respect  of  the  shares,  and  the  plaintiff's  claim 
now  amounted  to  1,540/.,  being  330/.  paid 
upon  the  original  allotment  and  1,210/.  for 
the  subsequent  calls. 

Mr,  Glasse  and  Mr,  Dunning,  for  the 
plaintiff. — The  mere  investment  of  these 
savings  by  Mrs.  Cumpston  in  the  names  of 
her  trustees  did  not  alter  their  character  or 
make  them  subject  to  the  trusts  of  the  settle- 
ment. She  never  communicated  any  inten- 
tion of  settling  the  fund,  but  retained  the 
absolute  y?w  disponendi  to  herself,  free  from 
the  restraint  against  anticipation.  The  ac- 
ceptance of  the  shares  was  manifestly  done 
by  her  express  desire  and  for  her  sole  benefit. 
She  contracted  to  pay  for  them  out  of  a 
specified  sum  then  in  her  hands,  and  by 
that  obligation  she  became  liable  for  all 
consequential  loss,  as  she  would  have  been 
entitled  to  all  the  advantage  had  the  in- 
vestment resulted,  as  she  then  believed  it 
would  result,  in  a  large  profit.  So  far,  there- 
fore, as  it  can  be  reached,  her  separate  estate 
is  liable  to  indemnify  the  plaintiff,  and  for 
this  purpose  any  funds  representing  the  sav- 
ings out  of  her  separate  income,  and  still 
under  her  control,  are  available.  As  to  the 
capacity  of  a  married  woman  to  bind  her 
separate  estate,  the  learned  counsel  referred 
at  length  to  the  judgment  of  Lord  Justice 
Turner  in 

Johnson  V.  Gallagher,  3  De  Gex,  F.  <fe  J. 

494 ;   s.  c.    30   Law  J.   Rep.   (n.s.) 

Chanc.  298 ; 
and  the  decisions  of  Kindersley,  V.C.,  in 
MalihewmavHi  ccisf,    36  Law  J.   Rep. 

(n.s.)  Chanc.  90 ;   s.  c.  3  Law  Rep. 

Eq.  781 ; 


and  of  Wood,  V.C.,  in 

Bolden  v.  Nfcholay,  3  Jur.  N.S.  884. 

Mr,  Cotton  and  Mr,  Kekeinchy  for  Mr. 
and  Mrs.  Cumpston,  cited 

Vaughan  v.  Vanderetegeny  2  Drew.  363 ; 
8.  c  23  Law  J.  Rep.  (N.a)  Qiana 
793, 
and 

Blathford  v.  WoolUy,  2  Dr.  &  Sm.  204 ; 
8.  c.  32  Law  J.  Rep.  (n.s.)  Chanc 
534, 
and  contended  that  there  was  no  obligation 
attaching  to  the  separate  estate  in  respect 
of  the  new  shares.  The  authorities  cited 
were  not  in  point    In 

Johnson  v.  Gallagher,  ubi  supra. 
Lord  Justice  Knight  Bruce  took  a  different 
view  from  Lord  Justice  Turner,  and  a 
material  point  in  that  case  was,  that  the 
husband  and  wife  were  living  separately. 
In 

Matthewman^s  case,  ubi  supra, 
the  shares  were  standing  in  the  lady's  own 
name.  At  all  events  Mrs.  Cumpston's 
liability,  if  any,  could  only  attach  to  such 
money  as  was  standing  in  her  own  name; 
the  savings  out  of  her  separate  income, 
which  had  been  invested  by  her  in  the 
names  of  the  trustees,  were  an  accretion 
to  the  settled  property,  and  subject  to  the 
trusts  of  the  settlement  and  the  restraint 
against  anticipation,  and  could  not  be 
applied  for  the  purpose  of  the  indemnity. 

Mr,  Bagshawe  appeared  for  Mr.  Sheriff, 
the  other  trustee. 

Mr.  Dunning  was  heard  in  reply. 

Malins,  V.C.  (after  stating  the  fiftcts) 
said — As  to  the  330/1,  the  price  of  these 
shares  at  the  time  of  allotment,  there  was, 
in  my  opinion,  a  distinct  promise  by  this 
lady  that  she  would  pay  for  them  out  of 
that  specified  sum  of  351/.  which  was  then 
standing  in  her  name  at  the  bank,  and 
which  it  is  admitted  formed  part  of  the 
savings  of  her  separate  estate.  She  was 
bound  by  that  contract  as  much  as  if  she 
was  a  feme  sole.  On  this  point  there  has 
been  a  great  deal  of  discussion.  I  am  sorry 
to  find  that  in  the  case  of  Johnson  v. 
Gktllagher,  to  which  my  attention  has  been 
particularly  directed,  the  Lords  Justices 
did  not  take  the  same  view,  but  my  opin- 
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ion  accords  entirely  with  that  of  Lord 
Justice  Tamer,  and  had  there  been  no  other 
authority,  I  should  certainly  have  been  dis- 
posed to  adopt  his  view  in  preference  to 
that  of  the  Lord  Justice  Knight  Bruce. 
But  I  am  to  a  great  extent  reUeved  from 
any  doubt  upon  this  point  by  the  decision 
of  Sir  Riclui^  Kindersley  in  MaUheumian'a 
case  (a  case  arising  out  of  the  winding-up 
of  this  same  banMng  company),  where  a 
married  lady  who  had  taken  dbares  in  her 
own  name  was  held  liable  in  respect  of 
those  shares,  and  her  name  was  kept  on 
the  list  of  contributories.  I  adhere  to  the 
rule  which  Sir  R  Kindersley  there  laid 
down, — ^that  if  a  married  woman  with 
separate  property  enters  into  pecuniary 
engagements  upon  the  f&ith  of  such  pro- 
perty, which  if  she  had  been  a  feme  sole 
would  constitute  her  a  debtor,  the  person 
with  whom  she  contracts  has  a  right  to 
make  her  separate  estate  liable,  the  appli- 
cation of  the  rule  being  of  course  depen- 
dent upon  the  circumstances  of  each  parti- 
cular case.  Here  the  contract  was  distinct 
that  the  shares  should  be  paid  for  out  of 
the  Z51L  arising  from  the  savings  of  her 
separate  estate.  That  contract  she  is  bound 
to  fulfil  to  the  extent  of  her  separate  estate, 
so  far  as  it  is  available. 

But  it  is  said  that  although  she  may  be  li- 
able as  to  the  330/.,  it  was  not  intended  that 
she  should  be  liable  for  future  calls.  The  fact 
is  that  she  never  thought  there  would  be  any 
farther  calls;  the  concern  was  apparently  in 
a  most  flourishing  state;  neither  she  nor  the 
plaintifrat  that  time  everexpected  any  loss  or 
liability  in  respect  of  those  shares;  but  it 
is  clear  that  in  point  of  law  she  contracted 
in  such  a  manner  as  to  render  her  separate 
estate  liable,  upon  the  same  principle  that 
she  would  have  been  entitled  to  the 
remuneration  if  the  shares  had  turned 
out  profitable.  But  it  is  said  that  there 
is  nothing  which  Ihe  Court  can  resort  to 
beyond  the  moneys  actually  standing  in 
her  name,  and  on  this  point  the  case  is 
not  firee  firom  difficulty,  the  difficulty  being 
how  she  is  to  be  made  to  pay.  Now,  it 
appears  that,  partly  before  and  partly  after 
the  transaction  in  question,  she  was  in 
the  habit  of  saving  money  out  of  her  sepa- 
rate income,  the  greater  part  of  which  she 
invested  in  the  names  of  the  trustees  of 
the  settlement,  and  it  is  said  that  the  sums 


so  invested  constituted  an  addition  to  the 
original  settlement,  and  therefore  as  she 
is  restrained  from  anticipation  by  the  terms 
of  the  settlement,  the  same  restriction 
attaches  to  that  which  has  been  added.  I 
admit  that  there  is  considerable  force  in 
the  argument,  but  in  order  to  put  a  con- 
strnction  upon  the  acts  of  the  parties,  we 
must  look  at  the  surrounding  circumstances. 
This  lady  although  she  put  her  savings  into 
the  names  of  her  trustees,  made  no  com- 
munication to  them  of  any  intention  of 
settling  this  money  or  adding  it  to  the 
trust  funds;  she  did  it,  I  presume,  solely 
as  a  means  of  protecting  herself  against 
her  husband.  Am  I  to  consider  that  as 
necessarily  such  an  addition  to  the  settle- 
ment as  to  take  it  out  of  her  control,  so 
that  she  cannot  touch  her  own  money? 
I  think  that  was  not  her  intention,  but  she 
meant  to  reserve  to  herself  the  right  to  call 
on  the  trustees  to  re-transfer  the  fund  at 
any  time.  The  investment  was  simply 
made  as  a  protection  against  her  husband, 
with  a  resulting  trust  for  her  own  separate 
use;  therefore,  in  fact,  she  retained  the 
absolute  dominion  over  it. 

The  principle  is  well  established  that  where 
a  man  settles  property  upon  himself,  with  a 
condition  that  it  shall  go  over  to  some  one 
else  in  the  event  of  his  bankruptcy  or  insol- 
vency, such  a  settlement  is  invalid,  because 
it  is  an  attempt  to  take  the  property  out  of 
the  reach  of  creditors.  That  principle  comes 
in  aid  here,  and  by  analogy  I  consider  that 
this  lady,  having  pledged  her  credit  with 
the  plaintiff  and  induced  him  to  purchase 
these  shares  in  her  behalf,  was  not  at  liberty 
without  his  consent  to  take  these  funds  out 
of  his  reach  by  making  them  part  of  the 
settlement  on  herself.  She  could  not  after 
incurring  a  liability  affecting  this  property 
make  such  a  disposition  of  it  as  would 
prevent  her  from  fulfilling  the  engagement 
and  paying  the  future  calls.  Therefore  I 
come  to  the  conclusion  that  she  is  bound 
out  of  the  separate  estate  to  indemnify  the 
plaintiff,  and  I  must  declare  that  all  the 
money  saved  by  her  forms  part  of  her 
separate  estate,  and  as  such  is  available 
for  the  purpose  of  this  indemnity.  K 
necessary,  there  must  be  an  inquiry  what 
part  of  her  property  is  so  liable,  and  what 
sums  have  been  paid  by  the  plaintiff  on 
her  behalf  in  respect  of  these  shares.    The 
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costs  must  also  oome  out  of  the  separate 
estate. 

Solioitora — Mr.  H.  B.  Clarke,  agent  for  Meesrs. 
Dooning  ft  Kay,  Leeds,  for  plaintiff;  Messrs. 
Singleton  &  Tattershall,  agents  for  Mr.  J.  M. 
Barrett,  Leeds,  for  Mr.  and  Mrs.  Cumpston; 
Messrs.  Palmer,  Eland  k  Nettlesh^  for  defen- 
dant Sherriff. 


Caibns, 

Nov. 


B,L.C.( 
.  12.      I 


In    re   the    tbent    aitd 

HUMBER    SHIP-BUILDING 
COMPANY  (lIMITKD). 


Winditig'Up  —  Companies  Aci^  1862, 
^^  158,  —  Contingent  Claim  sounding  in 
Damages — Continuing  Breach  of  Contract 
— Contract  completed  hy  Official  Lifjuidator 
— Delay — Measure  of  Damages — Gen,  Ord, 
nth  Nov.  1862,  rti^e  25. 

A  ship-building  company,  at  the  time  of 
being  wound  up,  was  under  a  contract  unth 
a  steam-packet  company  to  do  certain  repairs 
to  a  ship  within  a  given  time,  and  under 
of-ders  obtained  in  the  matter  of  the  winding- 
up  the  official  liquidator  was  authorized  to 
complete  the  repairs,  the  rights  of  all  parties 
being  reserved.  The  repairs  not  having  been 
completed  within  the  stipulated  time,  leave 
was  given  to  the  steam-packet  company  to  go 
in  under  the  winding-up  order  and  prove 
in  respect  of  any  damage  that  might  have 
accrued  from  the.  delay  : — Held,  upon  ap- 
peal,  that  they  were  entitled  so  to  prove,  the 
claim  being  one  for  contingent  damages 
within  the  158<A  section  of  the  Companie^f 
Act,  1862,  and  that  the  time  for  asoertainr 
ing  the  damage  was  the  time  when  the  breaeh 
of  contract  came  to  an  end,  and  not  the  date 
of  the  winding-up  order,  and  this  notunthr 
standing  the  25th  rule  of  the  Order  of  the 
Uth  of  November,  1862. 

Held,  also,  varying  the  order  of  one  of 
the  Vice  Chancellors,  that  the  measure  of 
damages  was  tlie  net  profits  which  the  steam- 
packet  company  might  have  made  if  the 
contract  had  been  completed  in  time,  but 
that  they  were  not  entitled  under  the  order 
to  prove  for  damages  arinng  from  imperfect 
workmanship  duritig  the  delay. 

These  were  two  appeals  by  the  official 
liquidator  of  the  Trent  and  Humber  Ship- 


building  Company  (Limited),  one  from  the 
order  of  Vice  Chancellor  Wood,  mentioned 
in  the  report  of  the  proceedings  in  this  case 
in  37  Law  J.  Bep.  (n.s.)  Chanc.  686,  and 
the  other  from  the  oixler  of  Vice  Chancdlor 
Giffard,  there  reported. 

The  question  was  one  of  damage  sustained 
by  the  Cambrian  Steam  Packet  Company 
(Limited)  in  consequence  of  the  breach  and 
non-performance  of  a  contract  entered  into 
by  Uie  Trent  and  Humber  Ship-building 
Company  to  do  certain  works  and  repairs 
to  the  steam-ship  Plynlymon, 

By  tins  contract  die  worics  and  repairs 
mentioned  in  the  specifications  were  to 
be  completed  within  the  period  of  sixteen 
weeks  from  the  1st  of  April,  1865  (subject 
nevertheless  to  any  delay  arising  fit)m  the 
lock-out  in  the  iron-trade),  for  the  sum  of 
1,9601.,  to  be  paid  by  the  Cambrian  Com- 
pany to  the  Trent  and  Humber  Company 
on  completion  of  the  work  to  the  satis- 
faction of  the  consulting  engineer,  by  ac- 
ceptances of  the  company  renewable  at  the 
cost  of  the  Trexkt  and  Humber  Company, 
equal  to  twelve  months'  credit  from  the 
date  of  such  completion,  such  acceptances 
being  collaterally  secured  by  a  first  mort- 
gage of  the  steamer  Aberystwith. 

On  the  2l8t  of  July,  1865,  the  day  before 
the  time  for  the  completion  of  the  contract, 
a  petition  was  presented  by  a  creditor  for 
winding  up  the  Trent  and  Humber  Com- 
pany, and  a  winding-up  order  was  made 
on  iike  7th  of  August  following.  At  this 
time  the  repairs  to  be  done  to  the  Plynly- 
mon  had  not  been  completed,  but  under 
orders  obtained  in  the  matter  of  the  wind- 
ing-up, the  official  liquidator  was  authorized 
to  complete  the  repairs,  and  by  an  order 
dated  the  15th  of  May,  1866,  made  upon 
the  application  of  the  Cambrian  Company, 
it  was  by  consent  ordered  that  upon  com- 
pletion of  the  works  specified  by  the  con- 
tract the  official  liquidator  should  deliver 
the  Plynlymon  to  the  Cambrian  Company 
on  receiving  from  them  a  first  mortgage  of 
the  Aberystwith  for  1,950/.,  the  price  named 
in  the  contract,  such  mortgage  to  be  en- 
forced at  such  time  and  for  such  sum  only 
as  should  be  fotmd  to  be  due  under  the 
said  contract  from  the  applicants  to  the 
official  liquidator ;  but  that  order  was  made 
without  prejudice  to  the  respective  rights 
of  the  official  liquidator  or  the  applicants 
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tmder  the  contract,  at  law  or  in  equity,  or 
otherwise  in  any  respect  whatsoever. 

The  Plynlyman  was  delivered  on  the 
17th  of  May,  1866,  and  on  the  17th  of 
July,  1867,  the  official  liquidator  applied 
to  Uie  Court  for  leave  to  enforce  the  mort- 
gage against  the  AherystwUh,  The  matter 
came  before  Vice  Chancellor  Wood  upon 
summons  adjourned  from  chambers,  and 
on  the  24th  of  July,  1867,  his  Honour 
made  an  order  "  that  the  applicants  be  at 
liberty  to  proceed  to  realize  the  mortgage 
debt  of  1,950/.,  aft^  dedu(^g  therefrom 
the  amount  of  a  bill  of  exchange  and  cer- 
tain sums  for  interest,  costs  and  the  value 
of  old  materials  (which  by  the  contract 
were  to  be  taken  in  part  payment),  and  that 
the  Cambrian  Company  be  at  liberty  to  go 
in  under  the  winding-up  order  of  Uie  7th 
of  August,  1865,  and  prove  in  respect  of 
any  damage  that  may  have  accrued  to  them 
firom  the  delay  in  the  completion  of  the 
contract,  regard  being  had  to  the  arrange- 
ment made  by  consent  of  the  parties  under 
the  order  of  the  15th  of  May,  1866." 

Und^  this  order  the  Cambrian  Company 
brought  in  a  claim  for  2,000/L  in  respect 
of  dunages  sustained  in  consequence  of  the 
non-delivery  of  the  Flynlymon  at  the  date 
speci^ed  in  the  contract,  viz.,  the  22nd 
of  July,  1865.  This  claim  was  afterwards 
increased  to  7,634/.  9^.  6(/.,  the  additional 
sums  claimed  being  m^e  up  of  2,500/. 
fur  loss  consequent  on  the  depreciation  in 
value  of  the  vessel  by  reason  of  her  non- 
delivery, and  3,134/.  9«.  ^(L  for  expenses 
incurred  in  surveying  aud  repairing  the 
ship  in  consequence  oi  damage  sustained 
by  deflecticm  in  the  bottom  of  the  vessel 
while  lying  on  the  slip  in  the  Trent  and 
Humber  Company's  premises  at  Gains- 
borough throu^  the  repairs  and  alterations 
having  been  improperly  carried  out  The 
deflection  was  not  discovered  till  after  the 
return  of  the  Flynlymxm  from  a  voyage  on 
which  she  was  despatched  shortly  niter  her 
delivery,  and  it  was  alleged  that  it  could 
not  have  been  previously  discovered. 

The  matter  came  before  Vice  Chancellor 
Gifiard^  and  by  an  order  made  on  the  Ist 
of  June,  1868,  his  Honour  declared  that 
the  Cambrian  Company  were  entitled  to 
go  in  and  prove  against  the  estate  of  the 
Trent  and  Humber  Company  for  the  amount, 
if  any,  of  the  net  profits  which,  under  the 


circumstances,  the  Cambrian  Company 
might  have  obtained  by  chartering  the 
Plynlymon^  if  she  had  been  delivered 
duly  lengthened  and  repaired,  according  to 
the  terms  of  the  contract,  twenty  weeks  (1) 
after  the  Ist  of  April,  1866,  instead  of  the 
17th  of  May,  1867;  and  that  the  Cambrian 
Company  were  entitled  to  go  in  and  prove 
against  the  estate  for  the  amount  which  it 
would  have  cost  to  have  rectiOed  the  deflec- 
tion in  the  bottom  of  the  vessel  at  the  time 
she  was  delivered  and  before  she  was  sent 
on  any  voyage,  and  an  order  was  made  in 
accordance  with  this  declaration.  With 
regard  to  the  claim  for  depreciation  in 
value  by  reason  of  the  non- delivery  of  the 
vessel,  His  Honour  thought  it  was  incon- 
sistent with  the  first  part  of  the  claim,  as 
well  as  with  the  case  of 

Cory  V.  the  Thames  Iron  Works  and 

Ship-building   Company  f  Limited  J^ 

37  Law  J.  Kep.  (n.s.)  Q.B.  68;  a  c. 

3  Law  Eep.  Q.B.  181, 
and  was  inadmissible. 

The  Lords  Justices  having,  on  the  appli- 
cation of  the  official  liquidator,  enlarged 
the  time  for  appealing  from  the  order  of 
Vice  Chancellor  Wood,  the  matter  now 
came  before  the  Lord  Chancellor  upon 
appeal  from  the  order  of  the  24th  of  July, 
1867,  as  well  as  the  order  of  the  1st  of 
June,  1868. 

Mr.  Kay  and  Mr.  J,  N.  Higgins^ 
for  the  appellant. — The  damages  to  which 
the  Cambrian  Company  are  entitled,  are 
such  damages  as  are  the  natural  conse- 
quences of  the  breach  of  contract,  and  not 
the  possible  amount  of  profit  which  might 
have  been  made  if  there  had  been  no  breach — 
Oee  V.   the   Lancashire  and  Yorkshire 

Raihoay   Company,   6   Hurls.  &  N. 

211;    S.C.   30  Law  J.    Hep.  (n.s.) 

Exch.ll. 
Hadley  v.  Baxendale,    9   Exch.   Rep. 

341;  S.C   23  Law  J.    Bep.   (n.s.) 

Exch.  179. 
8meedY.  Foord,  1  El.  &  El.  602;  ac. 

28  Law  J.  Rep.  (n.s.)  Q.R  178. 
The  Great  Western  Railway  Company 

V.  Eedmayne,  1  Law  Rep.  C.P.  329. 
Cory  V.  ihf  Thames  Iron  Works  and 

Ship-building  Company,  supra. 


(1)  A  delay  of  fuur  weeks  wm  oocMioned  by  a 
lock-oot  in  the  iron  trade. 
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Mr.  Druce  and  Mr,  BabingUm  were  only 
called  on  to  support  the  order  of  Vice 
Chancellor  Gififard  so  far  as  it  declared 
that  the  Cambrian  Company  were  entitled 
to  prove  in  respect  of  the  damage  by  deflec- 
tion. 

The  Lord  Chancellob. — I  do  not  think 
I  need  trouble  you,  Mr.  Higgins,  in  reply, 
upon  the  only  part  of  the  case  on  which 
I  have  called  upon  the  counsel  for  the 
respondents. 

There  are  in  this  case  two  appeals,  from 
two  different  orders.  I  will  first  address  my- 
self to  the  order  of  the  24th  of  July,  1867, 
made  by  Vice  Chancellor  Wood.  I  have  no 
doubt  that  the  claim  which  was  made  by  the 
Cambrian  Company  is  a  claim  coming  with- 
in the  158th  section  of  the  act  of  parlia- 
ment. It  is  a  claim  for  damages,  which  are 
contingent  to  some  extent,  because  as  to 
part  of  the  claim  it  could  not  be  predicated, 
at  the  time  of  the  winding-up  of  the  com- 
pany, what  it  would  amount  to  in  the 
result  Some  damage  was  sustained  at  the 
date  of  the  winding  up ;  but  there  was  at 
that  time  a  continuing  breach  of  the  contract 
going  on,  and  until  that  breach  came  to  an 
end,  or  was  in  some  manner  adjusted,  the 
damages  would  also  continue  to  run. 

It  appears  to  me  that  the  order  which 
has  been  referred  to,  the  25th  order,  does 
not  in  any  way  qualify  the  effect  of  the 
158th  section.  K  it  did  qualify  it,  there 
would  then  arise  a  question  whether  the 
25th  order  was  not  open  to  the  observation 
which  has  been  made  on  the  26th,  that  it  is 
ultra  vires  (2),  because  the  orders  were  to 
be  orders  for  regulating  the  proceedings 
in  winding-up,  and  were  not  intended  to 
qualify  any  of  the  rights  given  by  the 
section  I  have  referred  to.  But  the  25th 
order  does  no  more  than  this,  it  says 
that  where  there  are  debts  and  claims 
admitted  to  proo^  under  the  158th  section, 
they  are  to  be  estimated,  as  far  as  possible, 
according  to  the  value  at  the  time  of  the 
order  to  wind  up ;  but  if,  as  I  have  said, 
there  is  a  contract  broken,  for  which  some 
damage  is  to  be  paid,  as  at  the  date  of  the 
winding-up,  and  the  damage  is  a  continuing 

(2)  In  re  The  Herefordshire  Banking  Con>pany, 
86  Law  J.  Eep.  (n.s.)  Chaoc.  806 :  s.  o.  4  Law  Bep. 
£q.2(»0. 


damage,  the  amount  of  which  yon  cannot 
tell,  until  you  know  when  it  will  stop,  it 
may  not  be  possible  to  estimate  that  vijue 
at  the  date  of  the  winding-up,  and  then  yon 
must  estimate  it  in  some  other  way. 

Then  the  claim,  which  was  the  subject  of 
the  order  of  the  24th  of  July,  1867,  is 
described  in  the  order  in  this  way — *'  Dam- 
age which  has  accrued  to  the  Cambrian 
Company  from  the  delay  in  the  completion 
of  the  contract  of  the  6th  of  April,  1865.'* 
It  appears  to  me  that  to  that  damage  the 
Cambrian  Company  were  entitled.  There 
was  a  contract  to  take  the  ship  into  the 
possession  of  the  Trent  and  Humbc^r  Com- 
pany, and  to  repair  and  alter  her  for  a  cer- 
tain fixed  sum.  She  was  to  be  repaired  and 
altered  to  the  satisfaction  of  Mr.  Qrantham, 
within  a  period  which  expires  on  or  very 
near  the  22nd  of  August,  1865.  That  con- 
tract was  beyond  all  doubt  broken ;  prima 
faeie^  therefore  damages  would  be  recover- 
able, and  the  only  argument  against  the 
right  to  some  sort  of  damage  on  the  breach 
of  the  contract  was  that  which  arose  out  of 
some  sort  of  correspondence  between  the 
official  liquidator  and  the  Cambrian  Com- 
pany. The  ship  was  ultimately  repaired  by 
the  official  liquidator,  some  part  of  the 
money  being  advanced  by  the  Cambrian 
Company,  and  she  was  finally,  in  the  month 
of  May,  1 866,  delivered  over  to  the  Cambrian 
Company.  The  effect  of  that  seems  to  be 
simply  that  the  damage  which  I  have  called 
a  continuing  damage  was  in  that  way  put  a 
stop  to,  but  not  till  the  ship  was  delivered 
over.  If  the  ship  had  not  been  delivered  over 
in  May,  1866,  the  damage  would  have  been 
running  on  still,  and  a  larger  sum  would 
have  been  recovered. 

There  is  nothing  which  led  to  the  finish- 
ing the  ship  which  appears  to  me  to 
prejudice  the  daim  of  the  Cambrian  Com- 
pany to  damages.  On  the  contrary,  in  the 
first  letter,  in  which  Mr.  Crealock  consented 
to  the  proposal  of  the  official  liquidator, 
he  writes  tiius:  "  I  have  yours  of  the  Ist 
inst,  and  (without  prejudice)  write  to  say 
that  I  shall  be  quite  willing  to  make  any 
affidavit  or  render  any  similar  assistance 
which  may  be  necessary  to  enable  the  liqui- 
dator to  get  the  order  made  for  com^deting 
the  contract."  That  he  said  he  woidd  do 
without  prejudice,  having  in  an  earlier 
letter  said,  ^'  As  the  delay  is  a  serious  loss 
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to  ns,  and  we  shall  have  to  hold  your 
company  responsible  for  the  consequences." 
That  claim  had  been  already  made.  He 
said  he  did  not  intend  in  any  way  to 
prejudice  it  by  assenting  to  this  proposal 
made  by  the  official  liquidator ;  and  it  is 
to  be  observed  that  the  order  to  alter  the 
ship  expressly  reserved  the  rights  of  all 
parties  as  to  tjie  contract  I  therefore  think 
that  the  order  of  the  Vice  Chancellor  of 
the  24th  of  July,  1867j  was  warranted  by 
the  act  of  parliament,  was  warranted  by 
the  circumstances  of  the  case,  and  was  not 
in  any  way  affected  or  prejudiced  by  any 
agreement  between  the  parties. 

But  that  does  not  deal  with  the  question 
of  the  measure  of  damages,  which  arises 
really  upon  a  later  stage  of  the  case;  and 
therefore,  on  the  first  appeal,  I  think  what 
I  ought  to  do  is  to  dismiss  it,  with  costs. 

Now  I  come  to  the  order  made  by  Vice 
Chancellor  Qiffard  on  the  1st  of  June, 
1868.  I  will  take  the  second  part  of  the 
dedaration  in  the  order  first  It  is  this : 
**  It  is  declared  that  the  Cambrian  Steam 
Packet  Company  are  also  entitled  to  go  in 
and  prove  against  the  said  estate  for  the 
amount  which  it  would  have  cost  to  have 
rectified  the  deflection  in  the  bottom  of 
the  vessel  at  the  time  she  was  delivered 
to  the  Cambrian  Company,  and  before  she 
was  sent  upon  any  voy^e."  Now,  as  to 
that,  the  history  of  the  case  is  a  little 
peculiar.  The  ^ip  was  to  be  repaired  to 
the .  satisfaction  c^  Mr.  Grantham.  She 
was,  as  I  have  already  said,  delivered  in 
the  month  of  May,  1866.  I  will  assume 
that  Mr.  Grantham  at  that  time  could  not 
have  aso^tained  by  inspection  this  d^ec- 
tion  in  the  keel  wlucli  was  r^erred  to,  and 
I  wiU  assume  Uiat  he  did  not,  either  in 
writing  or  otherwise,  unequivocally  testify 
his  satisfaction  with  the  repairs.  How- 
ever, he  seems  to  have  made  no  specific 
objection  to  any^part  of  the  work  that  was 
done;  The  ship  goes  upon  her  voyage; 
she  comes  back  to  Liverpool;  and  it  has 
been  stated  at  the  bar  that  the  deflection 
of  the  keel  could  not  have  been  ascertained 
until  she  was  put  on  to  the  graving^ock 
or  the  gridiron  in  Liverpool,  where  I  under- 
stand she  was  placed  early  in  the  year 
1867.  Beyond  all  doubt,  at  that  time 
Mr.  Grantham  had  a  full  opportunity  of 
inspectiBg  her.    I  rather  understand  he  did 

Haw  SsaiBB,  38.— CuAKa 


so;  but,  whether  he  did  so  or  not,  he  had 
a  full  opportunity  of  doing  so.  In  that 
state  of  things  the  agent  of  the  Cambrian 
Company,  Mr.  Crealock,  made  the  affidavit 
of  the  8th  of  July,  1867,  which  was  the 
foundation  of  Vice  Chancellor  Wood's  order 
of  the  24th  of  July,  1867.  Now,  beyond 
all  doubt,  this  deflection  of  the  keel  was,  if 
it  existed  at  all,  as  I  wiU  assume  it  did, 
an  imperfection  in  the  work,  and  not  a 
damage  resulting  from  the  delay  in  the 
fulfilment  of  the  contract  That  is  quite 
a  different  thing;  that  means  loss  to  the 
Cambrian  Company  because  they  had  not 
got  the  ship,  and  to  say  that  this  deflection 
occurred  during  the  six  months  of  demur- 
rage or  delay  during  which  the  contract 
was  not  completed,  and  that  therefore  it  is 
a  damage  arising  from  the  delay  in  com- 
pleting the  contract,  is  to  put  a  meaning 
upon  the  word  "delay"  which  is  entirely 
inappropriate.  The  deflection  was  the 
result  of  imperfect  workmanship — imper- 
fect execution  of  the  repairs.  Damage  from 
delay  means  damage  from  the  Cambrian 
Company  not  having  got  their  ship  back 
by  the  time  appointed. 

The  affidavit  of  Mr.  Crealock  summed 
up  all  the  claims  which  he  made  in  a 
letter,  which  is  set  out  in  his  affidavit, 
dated  the  20th  of  June,  1866,  and  having 
set  out  that  letter,  which  I  will  refer  to  in 
a  moment,  he  goes  on  to  say,  "  My  letter 
to  the  said  official  liquidator,  referred  to  in 
the  immediately  preceding  paragraph,  con- 
tains a  just  statement  of  Uie  grounds  of 
my  claims  against  the  said  Trent  and 
Humber  Ship  Building  Company  (Limited), 
and  I  have  prepared  a  statement  of  parti- 
culars in  the  way  of  particulars  of  set-off, 
which  statement  is  hereto  annexed,  and  I 
say  that,  according  to  the  best  of  my  cal- 
culation, knowledge  and  belief^  the  said 
statement  contains  a  just  and  true  account 
of  the  damages,  interests  and  costs  which 
I  believe  myself  entitled  to  have  set  off." 
Now  that  claim  in  the  letter  was  divided 
into  four  heads.  The  last  three  heads  are 
altogether  out  of  the  question ;  I  need  not 
read  them;  and  there  remains,  therefore, 
only  this  head:  "  I  am  entitled,  first,  to 
have  an  assessment  of  damages  sustained 
by  the  delay  in  the  completion  of  the  work, 
and  which,  as  you  may  suppose,  have  been 
very  serious.** 
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That  was  the  chum  which  he  made  to 
the  Court  with  the  full  knowledge  of  all 
the  circumstances  which  could  give  him 
any  right  to  complain;  and  upon  that  claim 
the  Coxui;,  as  I  have  already  said,  ordered 
that  this  company  might  go  in  and  prove 
with  respect  to  any  damages  which  might 
have  accrued  to  them  from  the  delay  in 
the  completion  of  the  contract.  That  order 
having  been  made  on  the  24th  of  July, 

1867,  in  the  month  of  December,  1867, 
two  new  heads  of  claim  were  started.  One 
has  been  negatived  by  the  Court,  and  the 
other  is  this  head  with  reference  to  the 
deflection  of  the  keel  of  the  vessel. 

Now,  it  appears  to  me  to  be  quite  too 
late  in  the  month  of  December,  1867,  after 
the  affidavit  I  have  read,  after  the  order 
made  by  the  Court,  after  the  full  knowledge 
or  means  of  knowledge  on  the  part  of  the 
company  and  Mr.  Grantham  as  to  the  re- 
pairs in  the  vessel,  to  start  a  new  and  fresh 
head  of  claim  at  that  time  and  in  that 
manner.  Therefore  without  expressing,  and 
I  do  not  wish  to  express  any  opinion  as  to 
the  merits  of  this  claim,  supposing  it  to 
have  been  made  in  time,  it  appears  to  me 
that  the  Court,  in  the  order  of  the  1st  of 
June,  1868,  ought  not  to  have  sustained 
that  head  of  claim,  and  therefore  I  cannot 
concur  with  that  part  of  the  Vice  Chan- 
cellor's order. 

It  only  remains  to  make  an  observation 
which  really  is  mere  matter  of  form.  I 
should  have  thought  that  that  head  of 
claim  being  out  of  the  case,  and  there 
remaining  merely  a  claim  on  the  score  of 
delay  in  delivering  the  ship,  and  the  whole 
proceedings  being  in  chambers,  the  order 
of  the  24th  of  July,  1867,  was  quite  suf- 
ficient to  work  out  the  rights  of  the  parties. 
However,  I  do  not  want,  having  made  the 
observation  I  have,  unnecessarily  to  disturb 
the  order  as  it  is  now  made,  unless  the 
parties  desire  it.  It  would  be  perhaps  better 
to  leave  the  order  of   the  Ist  of  June, 

1868,  standing  in  other  respects,  although 
I  repeat  the  observation  that  I  think  it 
is  unnecessary,  and  that  it  would  have 
been  better  to  have  gone  on  under  the  old 
order.  But  I  agree  with  the  measure  of 
damages  there  pointed  out.  It  runs  in  this 
way,  "  Declare,  that  the  Cambrian  Com- 
pany are  entitled  to  go  in  and  prove  against 
the  estate  of  the  said  Trent  and  Humber 


Ship-building  Company  for  the  amount,  if 
any,  of  the  net  profits  which,  under  the 
circumstances  the  said  Cambrian  Steam 
Packet  Comi)any  might  have  obtained  by 
chartering  the  vessel  Plynlymon,  if  she  had 
been  delivered  duly  lengthen  :dd  and  repaired 
according  to  the  terms  of  the  contract, 
twenty  weeks  after  the  1st  of  April,  1865." 
I  only  wish  to  say  that  in  estimating  these 
net  profits,  I  consider  the  question  to  be 
entirely  open,  whether  there  is  not  to  be 
taken  into  account,  by  way  of  deduction 
from  the  gross  profits,  that  species  of  wear 
and  tear  and  depreciation  which  would 
have  occurred  during  the  weeks  that  the 
Flynljpnon  would  have  been  earning  these 
supposed  and  imaginary  profits.  I  consider 
that  to  be  quite  open,  but  at  present  it 
seems  to  me  that  that  should  be  allowed 
by  way  of  deduction.  I  hope,  however,  the 
parties  will  be  brought  to  reason,  and  will 
be  able  to  settle  the  claim  now  that  it  is 
reduced  to  this  very  narrow  compass. 

I  have  dismissed  the  appeal  of  the  first 
order  with  costs.  As  to  the  costs  of  the 
appeal  of  the  second  order,  the  official 
liquidator  succeeds  to  some  extent,  and  I 
think  he  should  be  allowed  his  costs  out  of 
the  estate  in  the  usual  way,  and  I  think 
there  should  be  no  costs  to  the  Cambrian 
Company  with  respect  to  the  second  appeal 
I  have  given  them  the  costs  of  the  first 
appeal,  which  was  the  one  in  which  was 
disputed  the  right  which  I  think  they  are 
entitled  to. 

Solicitors — Mcmrt.  Oldman  &  O*.,  ftgeots  for 
Memrn.  Oldiuan  ft  Iveaon,  Gamtibor^'Ugh,  for 
»pp«ll*tit;  Mr.  C.  P.  Frtiom,  for  the  C«Mubriaa 
CoojpMiy. 


Lord  Romillt,  M.R. 
Nov.  11. 


8AUKDER8      V. 
TIER. 


VAU- 


Pradice — Order  to  Revive — New  Plains 
tiffs  and  New  Defendants. 

The  Court  will  make  a  single  order  to 
revive  when  the  suit  has  become  defective 
by  the  transmission  of  several  distintA  in- 
terests. 

An  administration  suit  by  two  trustees 
against  their  cestuis  que  trustent  had,  after 
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decree,  become  defective  by  reason  of  three 
transmiasions  of  interest :  first,  one  of  the 
plaintiffs  having  died  and  the  other  having 
retired,  new  trustees  had  been  appointed 
by  the  Court,  on  petition;  secondly,  one 
of  the  defendants  had  died  and  devised 
his  interest  to  a  hidy  who  conveyed  it  to 
the  trustees  of  her  marriage  settlement ; 
thirdly,  another  defendant  had  conveyed  her 
interest  to  the  trustees  of  her  marriage 
settlement  Some  original  defendants  re- 
mained, but  no  original  plaintiE  There 
was  real  estate  to  be  sold  in  the  suit 

Mr,  Methold  asked  for  an  order  making 
the  new  trustees  plaintiffs,  and  adding  as 
defendants  the  persons  in  whom  the  in- 
terests of  the  above-mentioned  defendants 
had  become  vested  As  authority  for  com- 
bining three  steps  in  one  order  he  cited 
Noble  V.  ikow,  30  Beav.  512;  s.c  31 
Law  J.  Hep.  (n.s.)  Chanc.  385. 

The  Master  of  the  Roli^  (Nov.  14) 
made  Uie  order. 

Soliciton— Mr.  Mark  Jameson,  agent  for  Mr.  J. 
HoQchen,  TbetforuL 


LOBD  ROMILLT,  M.B. 

June  1 2 ; 
Nov.  24. 


In  re  the  oenbbal 

ESTATES   C0MPA19Y 

(limited),  ex  parte 

HASTIB. 


Contributory  —  Companies'  Act,  1862, 
t.  75. — Bankruptcy  Act,  1861,  s.  154. — 
Liability  of  Discharged  Bankrupt. 

Where  the  assignee  of  a  bankrupt  share- 
holder does  not  take  or  dispose  of  his  shares, 
and  the  company  is  wound  up  after  the  dis- 
charge of  the  bankrupt,  the  bankrupt  is  pro- 
perly placed  on  the  list  of  contributories. 

Section  154.  of  the  Bankruptcy  Act,  1861, 
does  not  apply  to  future  calls  to  be  made  by 
a  company  not  in  course  of  winding-up, 

Mr.  Hastie  was  adjudicated  bankrupt, 
on  his  own  petition,  on  the  27th  of  April, 
1861 ;  he  was  at  that  time  the  holder  of 
125  shares  in  the  General  Estates  Company; 
his  assignee  refused  to  take  them ;  the  rest 
of  his  estate  was  duly  administer^;  he  ob- 
tained his  discharge  in  July,  1866. 


Shortly  afterwards  a  special  resolution 
was  passed  to  wind  the  company  up  volun- 
tarily, and  on  the  27th  of  November,  1866, 
an  order  was  made  to  continue  the  winding- 
up  under  the  supervision  of  the  Court 
Mr.  Hastie's  name  was  placed  on  the  list  of 
contributories  in  respect  of  the  125  shares; 
he  took  out  a  summons  to  remove  his  name 
from  the  list  and  place  the  name  of  the 
assignee  instead. 

Mr,  Jessel  and  Mr.  Fischer,  for  Mr. 
Hastie,  said  the  intention  of  the  Bankruptcy 
Act  was  to  set  a  discharged  bankrupt  free 
from  all  liabilities,  and  it  would  therefore 
be  entirely  against  that  intention  to  make 
the  applicant  liable  to  contribute  in  respect 
of  the  shares,  a  liability  he  had  no  means 
of  getting  rid  of  If  the  shares  had  been 
worth  anything  the  assignee  would  have 
disposed  of  them.  Moreover,  the  Companies' 
Act  had  provided  that  the  liquidator  should 
prove  against  the  estate  of  the  bankrupt  as 
administered  in  bankruptcy.  If  anything 
more  came  in  to  that  estate  the  liquidator 
would  get  a  dividend  on  the  calls.  This 
shewed  that  it  was  not  intended  that  this 
bankrupt  should  be  personaUy  liable.  In 
Martin's  Patent  Anchor  Company  v. 
Morton,  37  Law  J.  Rep.  (N.a)  Q.B. 
98;  8.  c  3  Law  Rep.  Q.B.  306, 
there  had  been  a  lapse  of  more  than  two 
years  from  the  bankruptcy,  during  which 
time  Morton  might  have  been  able  to  get 
rid  of  his  shares. 

Mr.  Boxburgh  and  Mr.  Edmund-  James, 
for  the  liquidator,  said  this  was  governed 
by 

Martin's  Patent  Anchor  Company  v. 
Morton, 
which,  they  submitted,  was  right  on  prin- 
cipla  The  assignee  had  repudiated  the 
shares ;  the  ownership  had  never  been  taken 
out  of  the  bankrupt ;  the  shares  could  not  be 
annihilated;  the  ownership  could  be  nowhere 
but  in  the  bankrupt  If  it  was  not  too  late 
to  prove  in  the  bankruptcy,  in  case  anything 
further  came  in  to  be  administered,  the 
remedies  were  cumulative,  and  that  did  not 
prevent  the  enforcement  of  calls  against 
the  bankrupt  personally.  To  shew  that  the 
company  could  not  have  proved  for  future 
calls,  they  cited 

The  South  Staffordshire  Bailway  Com- 
pany V.  Bumside,  5  Ezcb.  Rtp.  129; 
8.  c  20  Law  J.  Rep.  (n.s.)  Exch.  120. 
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The    General    Discount    Company   v. 

Stokes,  17  Com.  B.  Rep.  N.S.  765; 

8.  c.  34  Law  J.  Rep.  (N.a)  C.P.  25. 

Mr.  Jessel  replied. — If  Mr.  Hastie  was 

to   be   considered   as   owner,  his  liability 

to  contribute  had  been  taken  away  by  the 

bankruptcy,  and  he  was,  in  the  same  way  as 

a  paid-up  shareholder,  entitled  to  have  his 

name  taken  from  the  list  of  contributories. 

The  Master  op  the  Rolls  (Nov.  24) 
stated  the  facts,  and  said — It  is  obviously 
impossible  to  put  the  assignee  on  the  list  of 
contributories.  He  cannot  be  compelled  to 
take  the  shares ;  he  has  repudiated  them, 
and  cannot  be  made  liable  for  anything 
in  respect  of  them.  Whether  the  bankrupt, 
Mr.  Hastie,  should  be  put  on  the  list  of 
contributories  depends  on  the  question 
whether  he  is  liable,  notwithstanding  his 
bankruptcy  and  discharge,  to  i)ay  the  calls 
to  be  made  on  these  shares.  If  he  is  not  so 
liable,  thtn,  on  the  principle  which  prevents 
a  holder  of  paid-up  shares  from  being  placed 
on  the  list  of  contributories,  I  think  that  he 
ought  not  to  be  placed  on  the  list.  That 
this  liability  to  pay  the  calls  is  originally 
a  debt  due  from  him  cannot  be  doubted, 
for  the  1 6th  section  of  the  Companies*  Act, 
1862,  makes  it  a  debt  exactly  as  if  he  had 
entered  into  a  covenant  to  pay  it;  but  then 
arises  the  question  whether,  under  section 
154.  of  the  Bankruptcy  Act,  1861,  he  is 
not  discharged,  or  if  he  be  not  discharged 
from  such  liability,  under  the  act  of  1861, 
whether  the  sections  75.  and  77.  of  the 
Companies*  Act,  1862,  do  not  make  it 
imperative  for  the  company  to  prove  against 
the  estate  of  the  bankrupt  for  future  calls 
as  well  as  for  calls  existing  at  the  date  of 
the  bankruptcy.  The  question  seems  to  be 
in  a  great  measure  governed  by  the  case  of 
Martinis  Patent  Anchor  Company  v.  Morton, 
1  have  carefully  considered  that  case  as 
bearing  on  the  present,  to  which  it  seems 
expressly  to  apply.  In  deciding  that  case 
Mr.  Justice  Blackburn  says,  "it  would  be 
a  monstrous  injustice  that  when  a  man 
remains  a  shareholder,  the  assignee  not 
taking  his  shares,  he  should  be  allowed  to 
get  rid  of  his  liability  to  pay  calls,  on  the 
ground  that  he  had  been  a  bankrupt  several 
years  before."  But  the  learned  Judge  does 
not  seem  to  have  had  present  in  his  mind 
that  if  the  shares  are  worth  anything  the 


assignees  will  take  them  and  sell  them,  and 
that  the  bankrupt  has  no  possible  means  of 
getting  rid  of  them  if  they  are  utterly  worth- 
less, yet  that,  though  the  policy  of  the 
Bankruptcy  Act  is  to  release  him  from  all 
liabilities,  he  will  still  remain  liable  for  the 
future  calls  which  may  be  made.  However, 
this  is  certain,  that  inasmuch  as  his  liability 
is  imposed  by  the  16th  section  of  the 
Companies*  Act,  1 862,  it  follows  necessarily 
that  he  must  pay  them  unless  he  is  relieved 
by  the  effect  of  some  act  of  parliament.  The 
only  acts  of  parliament  which  relate  to  this 
subject  are  the  Bankruptcy  Act,  1861,  and 
the  Companies*  Act,  1862.  In  the  first  of 
the  statutes  the  clause  specially  relied  upon 
is  section  154.  of  the  Bankruptcy  Act,  1861. 
[After  reading  that  section.  Lord  Romilly 
proceeded] — It  is  quite  settled  that  under 
the  prior  Bankruptcy  Acts  the  future  call 
was  not  proveable,  either  as  a  debt  payable 
in  fuluro  or  as  a  debt  due  on  a  contingency. 
I  think  this  act  does  not  carry  the  matter 
further  than  the  previous  Bankruptcy  Acts 
in  respect  of  making  the  future  calls  prove- 
able as  debts,  the  value  of  which  is  to  be 
ascertained,  inasmuch  as  it  is  obviously  im- 
possible to  know  whether  or  not  any  call 
will  ever  be  made  in  the  case  of  a  company 
that  is  still  pending  as  a  working  company. 
The  clause  was  obviously  meant  for  fixed 
payments  in  future  at  any  interval  of  time. 
It  resembles  a  case  where  a  man  has  entered 
into  a  covenant  with  a  lessor  that  the  lessee 
shall  leave  the  property  leased,  at  the  end 
of  the  tenn,  in  a  proper  state  of  repair ; 
if  the  covenantor  becomes  bankrupt  and 
obtains  his  discharge  before  the  termina- 
tion of  the  lease  he  still  remains  liable  on 
his  covenant  with  the  lessor,  who  could  not 
by  possibility  have  proved  anything  under 
the  bankruptcy. 

The  other  statute  relied  on  is  the  Com- 
panies* Act,  1862,  sections  75.  and  77. 
Section  75.  does  provide  for  proof  and 
payment  on  valuation  where  the  company 
is  in  course  of  liquidation.  The  question 
is,  whether  this  clause  extends- to  a  case 
where  the  bankruptcy  has  been  wound  up 
and  the  bankrupt  discharged,  and  the  assets 
administered  before  the  winding-up  of  the 
company. 

The  Judges  in  ManiivCs  PatefU  Anchor 
Company  v.  Morton  thought  that  this  could 
not  be  the  construction  of  the  clause,  for  that 
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an  order  to  prove  a  debt  against  the  estate  of 
a  bankrupt  where  the  bankruptcy  had  been 
completely  and  finally  wound  up  was,  on 
the  &ce  of  it,  a  mere  mockery,  and  Mr. 
Justice  Blackburn  shews  that  from  the  fol- 
lowing sections,  76.  and  77,  and  how  that 
section  75.  refers  to  the  bankruptcy  still 
pending  when  the  winding-up  ti^es  place 
while  the  assignees  have  still  assets,  and 
that  in  such  a  case  the  company  may  prove 
for  the  estimated  amount  of  the  liability 
to  future  calls.  But  I  am  inclined  to  think 
that  this  does  not  apply  to  every  case,  and 
that  cases  will  arise  in  which  it  is  difficult 
to  say  how  the  clause  can  be  so  restricted 
where  an  estate  comes  in  unexpectedly  to 
the  assignees  under  an  old  bankruptcy 
after  the  bankrupt's  discharge  and  after  the 
former  assets  have  been  administered;  and 
against  such  property  coming  to  the  as- 
signee I  presume  the  call  made  on  the 
bankrupt  after  his  discharge  could  be 
proved.  If  this  be  so,  the  difficulty  might 
be  avoided  by  holding  that  the  true  con- 
struction of  the  75th  clause  is  that  the 
bankrupt  is  not  to  be  discharged  from  the 
call  unless  it  can  be  shewn  that  there  is 
something  to  prove  against  under  the 
bankruptcy,  in  this  way  obviating  the 
objection  suggested  by  Mr.  Justice  Black- 
bum,  but  certainly  these  words  do  not 
carry  this  meaning  with  any  distinctness; 
and  the  difficulty  in  construing  the 
clause  is  equally  great  if  it  be  held 
that  it  applies  where  there  are  assets  re- 
maining unadministered,  in  which  case  it 
absolves  the  bankrupt  and  does  not  apply 
where  all  the  assets  are  administered  and 
the  bankrupt  discharged.  At  the  same 
time  it  is  to  be  observed  that  the  unanimous 
decision  of  the  Queen's  Bench  is,  that,  in 
the  latter  clause,  the  clause  had  no  operation. 
In  support  of  the  view  of  the  clause  as  held 
by  the  Court  of  Queen's  Bench,  it  may  be 
said  that  it  is  the  duty  of  the  bankrupt,  if 
he  wish  to  free  himself  from  Ms  shares,  to 
sell  them,  or  if  he  cannot  do  this  to  get 
some  person  to  accept  them  as  transferee ; 
but  even  then  the  difficulty  is  not  wholly 
removed,  because  as  such  transferee  must 
be  supposed  to  be  a  pauper,  the  directors 
may  refuse  to  accept  the  transfer  and  con- 
sider the  prospects  of  the  bankrupt,  though 
he  be  at  that  time  devoid  of  all  pro- 
perty, better  than  those  of  a  mere  pauper 


transferee.  On  the  whole,  the  case  seems 
to  me  to  be  one  of  difficulty  not  foreseen 
and  not  provided  for  by  the  legislature, 
and  that  the  true  construction  of  the  clauses 
referred  to  do^  not  meet  the  exact  point 
which  has  occiirred.  It  might  be  desirable 
if  the  legislature,  following  out  the  prin- 
ciple already  adopted,  would  declare  that 
in  all  cases  where  the  assignees  of  the  bank- 
rupt refuse  to  adopt  the  shares  the  company 
should  be  at  liberty  to  sell  them,  and  that 
if  the  company  decline  or  are  unable  to  do 
so,  the  bankrupt  should  be  at  liberty  to 
surrender  them  to  the  company  and  have 
them  cancelled,  and  that  in  default  he 
should  remain  liable.  But  the  act  does 
not  say  so,  and  it  is  impossible  as  it  stands 
so  to  construe  it. 

Of  course  if  the  bankrupt  chooses  to  go 
on  with  the  speculation  and  keep  the 
shares  he  is  at  liberty  to  do  so ;  and  in  the 
case  in  the  Queen's  Bench  the  bankrupt 
appears  to  have  kept  them  for  two  years 
and  a  half  after  his  bankruptcy  and  before 
the  company  was  wound  up.  And  the  ex- 
pressions of  Mr.  Justice  Blackburn  point 
to  this  fact,  as  if  the  bankrupt  had  desired 
to  adopt  the  shares  for  his  own  benefit 
In  that  case  no  question  can  arise,  but  that 
he  must  be  liable  for  the  call  if  he  has  since 
his  bankruptcy  been  speculating  on  the 
receipt  of  a  dividend,  or  on  the  shares  obtain- 
ing a  value  in  the  market.  In  the  present 
case  no  attempt  seems  to  have  been  made 
by  Mr.  Hastie  to  get  rid  of  the  shares  he 
had  taken. 

The  case  seems  to  me  to  resolve  itself 
into  this :  the  applicant,  who  was  lately 
bankrupt,  owes  a  debt  to  the  company, 
made  so  by  the  Companies'  Act,  1862;  he 
must  remain  liable  for  the  debt  unless 
he  is  released  by  statute.  Section  154. 
of  the  Bankruptcy  Act,  1861,  does  not 
release  him.  The  75th  section  of  the 
Companies'  Act,  1862,  is  too  obscurely 
worded  as  to  the  point  for  me  to  come  to 
the  conclusion  that  it  does  release  him  in 
the  events  which  herein  occur.  If  this 
does  not,  no  other  sections  do  apply,  and 
he  must  therefore  remain  liable  unless  the 
assignees  are  substituted  in  his  place  under 
Jhe  77th  section  of  the  Companies'  Act,  1862. 
I  think  that  this  does  not  deprive  the  assig- 
nees of  their  power  of  electing  whether  to 
take  the  shares  or  not,  and  that  if  they 
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decline  to  take  them  they  cannot  be  com- 
pelled to  do  80 ;  and  after  this  refusal  to 
take  the  shares,  and  after  they  have  fiiUy 
adminif^tered  the  estate  of  the  bankrupt 
and  distributed  it  amongst  the  creditors,  it 
would  be  monstrous  that  a  subsequent 
failure  of  the  company  should  make  the 
assignees  contributories  personally  to  pay 
the  calls,  assignees  who  have  no  property 
of  the  bankrupt  remaining  and  who  have 
already  refused  to  be  mixed  up  with  the 
affairs  of  the  company.  Besides  which  the 
clause  says  that  calls  are  to  be  paid  out  of 
the  assets,  and  the  case  I  am  now  consider- 
ing is  and  arises  when  all  the  assets  are 
gona 

In  this  state  of  circumstances,  and  for 
the  reasons  I  have  stated,  I  am  of  opinion 
that  the  chief  clerk  has  come  to  a  right 
conclusion  in  fixing  Mr.  Hastie  on  the  list 
of  contributories,  and  that  his  summons 
must  be  dismissed,  but  without  costs. 

SoHoiton — Messrs.  T»thAm  &  Son,  for  Mr. 
Hastie ;  Messrs.  Trehern  k  Wolferstan,  for  (he 
officuJ  liqoidator. 


MAxms,  V.C.  ) 

■KT         K  f       PAEKEB  V.  ST0NE& 

Trust,  Declaration  of —  Voluntary  Gift  — 
Retention  of  Title-Deeds  hy  Donor. 

A  testator  who  had  bequeathed  two  legacies^ 
ofdOL  and  200/.,  afterufards^  in  order  to 
avoid  legacy  duty,  revoked  the  legacies,  and 
verbcUly  instructed  F,  who  owed  him  300/. 
secured  hy  a  deposit  of  title-deeds,  to  pay 
similar  sums  to  the  legatees,  adding  that 
one  of  the  donees  was  to  '*  hold  the  writings.'* 
F.  accepted  the  trust,  hut  the  deeds  remained 
in  the  custody  of  the  donor: — Held,  notwith- 
standing the  retention  of  them  hy  the  donor, 
that  a  valid  trust  was  effectually  created 
in  favour  of  the  donees. 

This  suit  was  instituted  by  the  direction 
of  the  Court  in  order  to  determine  a  ques- 
tion which  arose  in  the  administration  of 
the  estate  of  William  Clark,  a  feumer,  as  to 
whether  a  voluntary  trust  had  been  effec- 
tually created  by  him  under  the  following 
circumstances,  which  it  was  admitted  were 
correctly  set  forth  in  the  answer  to  the 
present  bilL 


The  defendant,  Edward  Stones,  was  for 
many  years  the  farm-servant  of  the  testator, 
W.  Clark,  who,  by  his  will,  dated  the  8th 
of  July,  1862,  gave  a  legacy  of  200/.  to 
Harriet  Elizabeth  Stones,  the  daughter  of 
the  defendant  Stones,  and  another  of  50/.  to 
Stones  himself. 

In  August,  1862,  the  testator  lent  a  sum 
of  300/.  to  Edward  Foster  upon  the  security 
of  certain  title-deeds,  which  the  latter 
deposited  with  the  testator  by  way  of 
equitable  mortgage. 

In  the  latter  part  of  1862,  shortly  before 
making  the  codicil  -hereinafter  mentioned, 
the  testator  sent  for  his  brother-in-law,  and 
told  him  that  his  wDl  wanted  altering,  as 
several  of  the  legatees  named  therein  were 
dead,  and  that  as  the  defendant  Stones  and 
his  daughter  were  no  relatives  of  his,  there 
would  be  10/.  per  cent  to  pay  for  l^acy 
duty,  and  therefore  he  had  determined  to 
give  the  money  in  his  lifetime,  and  would 
have  the  sum  K  Foster  owed  him  applied 
for  that  purpose. 

On  the  9th  of  January,  1863,  he  made  a 
codicil  to  his  will  revoking  the  legacies  to 
Stones  and  his  daughter ;  and  shortly  after, 
a  few  days  before  his  death,  he  sent  for 
Foster,  whom  he  had  previously  promised 
not  to  distress  by  calling  in  the  300/.  at 
once,  and  told  him  that  he  (the  testator) 
had  arranged  about  the  payment  of  the 
300/.  which  Foster  owed  him,  that  "Ted" 
(meaning  the  defendant  Stones)  was  "to 
hold  the  writings,''  and  Foster  was  to  pay 
the  300/.  in  the  following  way :  The  testa- 
tor's miller  was  to  have  35/.,  his  blacksmith 
15/.,  if  he  conducted  himself,  if  not,  the 
miller  was  to  have  it  as  well  as  the  35/., 
and  the  testator  left  that  matter  entirely  to 
Foster  to  do  as  he  thought  right  .  "Ted" 
(meaning  the  defendant  Stones)  was  to 
have  50/.,  and  his  eldest  girl  (meaning 
Harriet  Elizabeth  Stones)  was  to  have  the 
remaining  200/.  Her  money  was  to  be  paid 
into  a  savings  bank  to  her  account,  as  Foster 
could  pay  the  money  from  time  to  time, 
and  in  the  meanwhile  the  interest  was  to 
be  paid  to  Stones  for  the  bringing  up  and 
schooling  of  the  girl.  The  testator  told 
Foster  he  had  confidence  in  him,  and  could 
trust  him  to  pay  the  money  according  to 
his  directions ;  and  as  the  answer  allied, 
and  it  was  not  denied,  "  Foster  then  and 
there  accepted  the  trust  reposed  in  him  by 
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the  testator,  and  undertook  and  agreed  to 
pay  the  300/.  according  to  the  testator's 
directions."  The  testator  subsequently  in- 
formed Stones  of  the  provision  he  had 
made  for  him  and  his  daughter  being  paid 
out  of  the  money  which  Foster  owed  the 
testator,  adding  that  he  (Stones)  was  to 
hold  the  title-deeds. 

The  deeds,  however,  were  not  handed 
over  to  him,  but  remained  in  the  custody 
of  the  testator  up  to  his  death.  After  his 
decease  the  testator^s  widow  delivered  them 
to  Stones,  saying  "  Ted,  these  are  yours, 
and  you  are  to  take  them." 

This  bill  was  filed  against  Stones  by  the 
trustees  and  executors  of  the  testator's  will, 
charging  that  no  valid  trust  had  been 
created  by  the  testator  of  the  300/.  or  of 
the  deeds,  and  praying  that  the  defendant 
Stones  might  be  ordered  to  deliver  them 
up,  with  an  injunction  against  his  parting 
with  them  or  receiving  the  money  secured 
thereby. 

Mr,  F.  North,  for  the  plaintiff,  contended 
that  the  testator  had  not  done  enough  to 
constitute  a  complete  trust  in  favour  of  the 
defendant  Stones  and  his  daughter,  urging 
that  the  retention  of  the  deeds  by  the 
testator  must  be  taken  as  evidence  of  the 
abandonment  of  his  original  intention. 
There  was  nothing  to  shew  that  it  was  an 
accidental  omission.  The  test  was  this, 
was  there  a  trust  in  Foster  which  Stones 
could  have  enforced  against  him  by  suit  in 
the  lifetime  of  the  testator  without  making 
the  testator  a  party  1  Clearly,  as  the  settlor 
had  retained  the  deeds,  and  executed  no 
declaration  of  trust,  he  would  have  been  a 
necessary  party  to  such  a  suit,  which  he 
would  not  be  if  the  trust  had  been  per- 
fected— 

Reed  v.  aBrien,  7  Beav.  32. 
Donaldson  v.  Donaldsony  Kay,  711  ; 
8.  c.  23  Law  J.  Rep.  (n.s.)  Chanc.  788. 
The  retention  of  the  deeds  was  a  most  mate- 
rial fact,  because  the  money  could  not  be 
rec^ved  without  delivering  up  the  deeds 
by  which  it  was  secured.  It  was  essential 
that  the  testator  should  have  assigned  the 
debt,  or  done  something  deOnite  to  consti- 
tute himself  or  Foster  a  trustee  for  the 
claimants.  The  expression  of  an  intention 
never  acted  on  was  not  enough — 

Coningkam  v.  PlunkeU,  2   You.  A   C; 
C.d  245. 


Jones  V.   Locky  35  Law  J.  Rep.  (n.s.) 
Chanc.   117;  s.c.  1  Law  Rep.  Ch. 
Ap.  25. 
Nor  even  if  partly  acted  on — 
DippU  V.  Cortes,  11  Hare,  183. 
Ex  parte  Pye,  18  Ves.  140. 
Mr.  MartineaUy  for  the  defendant,  was 
not  called  on. 

Malins,  Y.C. — This  question  admits  of 
no  doubt  whatever.  Having  ascertained 
that  the  legacy  duty  would  be  10/.  per 
cent  if  he  gave  the  money  to  the  farm- 
servant  and  the  daughter  by  his  will,  the 
testator  made  up  his  mind  to  do  what  he 
purposed,  and  do  it  effectually,  in  his  life- 
time. Accordingly,  he  sent  for  Foster,  the 
debtor  from  whom  the  300/.  was  due,  and 
told  him  of  the  arrangement  he  had  made  ; 
and  I  must  take  it  that  what  passed  at  the 
interview  is  correctly  stated  in  the  answer. 
— [His  Honour  then  referred  to  the  con- 
versation which  took  place,  as  stated  above, 
and  continued] — Therefore,  there  is  a  dis- 
tinct allegation,  uncontradicted,  that  Foster 
then  and  there  accepted  the  trust  reposed 
in  him,  and  undertook  to  pay  the  money 
according  to  the  testator's  directions.  The 
argument  is  that  the  retention  of  the  title- 
deeds  by  the  testator  has  prevented  this 
from  being  a  complete  declaration  of  trust; 
though  it  is  admitted  that  if  nothing  had 
been  said  about  them,  what  passed  at  the 
interview  would  have  been  enough.  But 
the  deeds  were  merely  the  security  for  the 
money,  and  the  accidental  omission  of  the 
testator  to  hand  them  over  to  Stones  is 
immaterial 

The  whole  transaction  ha  perfectly  clear. 
The  testator  must  be  taken  to  have  declared 
himself  trustee  of  the  deeds  as  he  had 
declared  Foster  trustee  of  the  money. 
There  was  a  valid  trust  effectually  declared 
in  favour  of  the  defendant  and  Ms  daugh- 
ter. The  suit,  therefore,  entirely  fails,  and 
the  bill  must  be  dismissed,  with  costs. 

Solicitors— Messrs.  Norris  k  Allen,  agents  for  Mr. 
Langley  J.  Brackenbury,  Alford,  for  pliuntiff; 
Measrs.  Cnnliffe  k  Beaumont,  agents  for  Messrs. 
R.  fc  K.  Clitherow,  Horncastle,  for  defendant. 
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GiPPAED,  V.C. 

Nov.  5. 


800TT  V.  BAYKEITT. 


Specific  Performance  —  Agreement  to 
enter  into  Partnership  —  Jurisdiction  — 
Damages — Demurrer, 

As  a  general  rule  the  Court  will  not  de- 
cree specific  performance  of  an  agreement  to 
enter  into  partnership;  and  it  cannot  give 
the  plaintiff  damages  as  an  alternative  when 
there  is  no  obstacle  to  his  recovering  damages 
for  breach  of  the  agreement  at  law.  To  a 
bill  asking  for  specific  performance  of  such 
an  agreement  a  demurrer  was  aHotoed^  with- 
out prejudice  to  any  action  at  law, 

Tke  plaintiff,  who  was  at  the  time  en- 
gaged in  business,  entered  into  negotia- 
tions with  the  defendant  with  a  view  to 
the  formation  of  a  partnership  between 
them,  which  resulted  in  a  document  being 
prepared  and  signed  by  both  parties,  on 
the  23rd  of  March,  1868,  containing  the 
terms  on  which  they  agreed  to  become 
partners  as  from  the  1st  of  August  foUow- 
ing.  This  document,  after  providing  that 
the  plaintiff  should  be  liable  for  all  business 
debts  contracted,  and  be  entitled  to  the 
profits  earned  previous  to  the  commence- 
ment of  the  partnership,  and  that  the 
defendant  should  bring  in  a  sum  equal  to 
the  then  value  of  the  stock-in-trade,  con- 
tained a  clause  stipulating  that  the  de- 
fendant should  pay  the  plaintiff  500/.  *'  as 
goodwill  for  a  moiety  of  the  profits  of  the 
business  during  a  partnership  of  ten  or 
twelve  years."  Then,  after  stating  the 
manner  in  which  the  500/.  was  to  be  paid, 
it  was  agreed  that  the  plaintiff  was  to  be 
allowed  the  sum  of  300/.  per  annum  *'  for 
his  extra  services  and  management" 

The  other  clauses  provided  for  the  in- 
troduction of  further  capital,  payment  of 
interest  thereon  and  the  division  of  profits. 

The  defendant,  by  letter,  dated  the  2nd 
of  June,  refused  to  carry  out  the  agreement, 
on  the  ground  that  he  had  suffered  heavy 
pecuniary  losses. 

After  some  correspondence  between  the 
parties  the  plaintiff  filed  the  bill  in  this 
suit,  praying  for  specific  performance  of  the 
said  agreement  and  for  a  declaration  that 
he  was  entitled  to  damages  for  the  defen- 
dtmt's  refusal  to  cany  it  out  in  addition  to 


or  in  substitution  for  a  decree  for  specific 
performance. 

The  defendant  demurred. 

Mr,  Kay  and  Mr.  Martineau^  for  the 
demurrer. — It  is  uncertain  whether  the 
partnership  is  to  last  for  ten  or  twelve 
years.  Who  is  to  decide  that?  What  are 
the  **  extra  services  **  9  The  terms  are  too 
vague  and  uncertain — 

Sichel  V.  Mosenthal,  30  Beav.  371 ;  s.c. 
31  Law  J.  Rep.  (n.s.)  Chanc.  386. 
But  if  there  were  no  uncertainty,  the  Court 
would  not  decree  specific  performance  of  an 
agreement  to  enter  into  partnership.  The 
remedy  for  breach  of  such  an  agreement  is 
by  an  action  at  law — 

Ogden  v.  Fossick^  32  Law  J.  Rep.  (n.s.) 
Chanc.  73. 

Lindley  on  Partnership^  796,  1st  edit, 
p.  947,  2nd  edit 
The  case  of 

England  v.  Curling,  8  Beav.  129, 
was  very  different  from  the  present. 

Mr,  W,  M,  James  and  Mr.  A,  E,  Miller, 
for  the  bill. — There  is  no  uncertainty  in 
the  terms.  The  defendant  has  his  option 
of  ten  or  twelve  years ;  when  he  makes  his 
choice  the  plaintiff  is  bound  to  accept  it 
**  Extra  services"  mean  those  of  the  plaintiff 
as  managing  partner.  The  bill  is  filed  on 
the  authority  of 

England  v.  Curling,  ubi  supra. 
The  plaintiff  is  entitled  to  a  decree  that  the 
defendant  shall  execute  a  deed  of  co-part- 
nership, as  was  decreed  in  that  case.  We 
say  that  the  Court  has  jurbdiction  to  make 
such  a  decree,  but  it  may  be  that,  in  its 
discretion,  under  stat.  21  &  22  Vict  c.  27, 
it  may  consider  damages  the  more  fitting 
remedy  in  the  present  case.  Notwithstand- 
ing what  is  said  by  Mr.  Lindley  in  his  book 
on  Partnership,  we  submit  that,  as  a  gene- 
ral rule,  the  Court  will  decree  specific  per- 
formance of  an  agreement  to  enter  into 
partnership,  first,  where  there  is  a  term  for 
its  duration  fixed ;  secondly,  where  there  is 
an  agreement  to  execute  a  deed  of  co-part- 
nership.    In  the  first  case,  see 

Anon,  2  Yes.  sen.  629  (case  218), 

Hibbert  v.  Hibbert,  Collyer  on  Partner- 
ship, 133,  2nd  ed. 

Hercy  v.  Birch,  9  Ves.  357. 
Lord  Eldon  was  not  content  with  his  own 
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decision  diamisaing  the  bill  in  the  last  case. 
See 

1  Madd.  Ck  Pr.  525,  3rd  edit 
In  the  second  case  see 

Stocker  v.  Wedderhum,  3  Kay  k  J.  393; 
B.  c.  26  Law  J.  Rep.  (n.s.)  Chanc 
713. 
And  Mr.  Swanston*s  note  on 

Crawshay  v.  MauU^  1  Swanst.  513. 
The  Court  is  not  asked  to  decree  that  the 
parties  shall  do  something  which  the  Court 
is  unable  to  overlook  and  see  carried  out; 
it  is  merely  asked  to  make  the  parties 
execute  a  deed  which  brings  them  into  a 
certain  relation  to  each  other  from  which 
certain  legal  effects  flow.  The  deed  being 
executed  the  agreement  would  be  performed 
and  the  Court's  work  at  an  end.  The 
Court,  then,  has  jurisdiction  to  entertain 
this  suit,  but  if  it  should  think  damages 
the  more  appropriate  remedy  it  may  give 
the  relief  in  that  form,  and  will  not  send 
the  plaintiff  to  the  Courts  of  common  law. 

GoTABD,  V.C. — ^As  a  general  rule  the 
Court  will  not  decree  specific  performance 
of  an  agreement  to  enter  into  partnership. 
In  HMert  v.  Hibbert  and  England  v. 
Curling  there  had  been  part  performance, 
and  it  was  essential  to  justice  that  the 
terms  of  the  agreements  which  had  been 
partially  performed  should  be  ascertained 
and  fixed  by  a  deed.  Here — I  do  not  say 
wheUier  the  terms  are  certain  or  uncertain 
— the  plaintiff  has  his  full  remedy  at  law 
without  having  a  deed  executed.  There  is 
no  obstacle  which  this  Court  can  remove 
out  of  his  way.  The  case  is  very  different 
from  that  of  an  agreement  to  execute  a 
lease  where  the  deed  has  sometimes  to  be 
ante-dated.  This  not  being  a  case  in  which 
I  could  decree  specific  performance,  there 
is  no  jurisdiction  to  give  damages.  If  the 
]^aintiff  is  entitled  to  damages  he  has  his 
full  remedy  at  law. 

Demurrer  allowed  without  prejudice  to 
any  action  the  plaintiff  may  be  advised  to 
bring  at  law. 

Solidton — Mr.  J.  H.  Jones,  for  plaintiff;  Means. 
Cunliffe  So  Beaumont,  for  defendant. 
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In  re  smith,  knight 

AND  00. 

{Ex  parte  weston.) 


Company — Powers  and  Duties  of  Direc- 
tors —  Winding-up  —  Commencement  of 
Winding-up  under  Supervision, 

Directors  of  a  company  have  no  power  to 
refuse  to  register  transfers  of  shares  m>ade 
lima  fide  unless  there  are  special  provisions 
to  thai,  effect  in  the  regulations  of  the  company, 

A  petition  to  wind  up  a  company  having 
been  presented^  stood  over  in  order  thcU  the 
company  might  pass  resolutions  for  a  volun- 
tary winding-up.  After  such  resolutions 
had  been  passed^  an  order  was  made  on  the 
petition  to  continue  the  voluntary  winding- 
up  under  supervision ; — Held,  that  the  com- 
mencement of  the  winding-up  ujkder  super- 
vision dated  from  the  passing  of  the  con- 
firmatory resolution  to  wind  up  volunta- 
rily. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Bolls,  reported  37  Law 
J.  Rep,  (n.s.)  Chanc.  559. 

The  question  was  whether  the  directors 
of  the  company  had  power,  under  the  cir- 
cumstances stated  in  the  former  report,  to 
refuse  to  register  a  transfer  which  had 
been  duly  executed  by  Mr.  Weston  as 
transferor  and  Mr.  Bimie  as  transferee. 
The  ground  alleged  by  the  directors  for  their 
refusal  was  that  they  were  unable  to  ascer- 
tain Mr.  Bimie*s  address.  It  appeared 
that  the  company  made  inquiries  at  the 
address  given,  which  was  the  place  of  busi- 
ness of  a  relation  of  Mr.  Bimie,  and  found 
that  he  did  not  live  there,  but  that  he  was 
employed  there,  though  not  permanently. 

The  articles  of  association  contained  a 
provision  that  the  directors  might  refuse  to 
transfer  the  shares  of  any  shareholder  un- 
less the  certificate  of  the  shares  was  pro- 
duced ;  and  another  provision,  that  peisons 
becoming  entitled  to  shares  otherwise  than 
by  transfer  might  require  the  company  to 
register  the  shares  in  the  name  of  a 
nominee  instead  of  themselves.  Beyond 
these  there  was  nothing  to  regulate  the 
registry  of  transfers  of  shares. 

The  transfer  in  question  was,  with  the 
certificate  of  the  shares,  left  for  registration 
on  the  19th  of  June,  1866. 
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On  the  19tli  of  July,  1866,  a  petition  to 
wind  np  the  company  was  presented.  This 
was  ordered  to  stand  over  generally,  in 
order  that  the  company  might  pass  resolu- 
tions for  a  voluntary  winding-up.  This 
was  afterwards  done,  the  resolution  con- 
firming a  special  resolution  to  wind  up  being 
passed  on  the  30th  of  November,  1866. 

Afterwards  an  order  to  wind  up  under 
supervision  was  made  upon  the  petition. 

It  appeared  that  previously  to  the  month 
of  June  the  company  was  in  difficulties^ 
but  was  allowed  by  its  creditors  to  continue 
to  carry  on  business  under  a  species  of  in- 
spection on  their  behalf. 

Besides  the  transfer  to  Bimie,  there  was 
another  transfer  by  Mr.  Weston  of  thirty- 
five  shares  to  a  Mr.  Harvey.  This  transfer 
was  sent  in  for  r^;i8tration  on  the  19th  of 
August,  after  the  presentation  of  the  peti- 
tion. The  directors  did  not  register  this, 
assigning  as  one  reason  that  they  believed  it 
was  not  made  bonajide, 

Mr,  Roxburgh  and  Mr.  Marten^  for  the 
appelant,  Mr.  Weston. — There  was  here 
no  ground  for  refusal  on  the  part  of  the 
directors  to  register  these  transfers.  Assume, 
for  the  sake  of  argument,  what  however  is 
sufficiently  disproved,  that  Mr.  Bimie  was 
objectionable  as  a  member  of  the  company 
on  the  ground  <^  irresponsibility.  We  say 
the  directors  had  still  no  power  to  refuse 
to  register.  It  is  well  settled  that  a  share- 
holder may,  if  he  pleases,  transfer  his  shares 
to  a  pauper  in  order  to  avoid  liability,  so 
that  the  transfer  be  a  bona  fide  parting  with 
all  interest  in  the  shares.  Of  course,  where 
the  regulations  of  the  company  provide  that 
the  directors  may  exercise  their  discretion 
as  to  transfers,  such  a  case  could  not  occur. 
But  there  is  no  such  regulation  here,  and 
the  law  does  not,  as  his  Lordship  seems  to 
have  thought,  imply  it — 

In  re  the  Mexican  and  South  American 

Company  (De  Pass's  casej^  28  Law  J. 

Rep.  (n.s.)  Chanc.  769;  s.c.  4  De 

Gex  &  J.  544. 
The  passing  the  resolution  to  wind  up  be- 
fore the  transfer  was  actually  registered  does 
not  affect  our  right,  because  it  ought  to 
have  been  registered  long  before — 

In  re   the  Joint-Stock  Discount  Com- 

panyy  36  Law  J.  Rep.  (n.s.)  Chanc. 

32;  8.  c  2  Law  Rep.  Chanc  16. 


In  re  the  China  Steam  Skip  Company 
(Dawes's  case),  37  Law  J.  Rep.  (n.s.) 
Chanc.  901;  6  Law  Rep.  £q.  232. 
The  winding-up  can  only  date  firom  the  day 
when  the  second  resolution,  constituting 
a  special  resolution  to  wind  up,  is  passed 
Hodgkinson  v.  Kelly,  37  Law  J.  Rep. 
(n.s.)  Chanc.  837;  s.  c.  6  Law  Rep. 
£q.  496. 
Therefore  Mr.  Bimie's  transfer  was  left  for 
registration  six  months  before  the  com- 
mencement of  the  winding-up.    As  to  Mr. 
Harvey's  transfer,  the.  objection  on  personal 
grounds  is  even  weaker  than  in  Mr.  Bimie's 
case.  Our  argument  applies  equally  as  to 
the  directors'  refusal    And  if  we  are  right 
in  our  contention  as  to  when  the  winding- 
up  commenced,  Mr.  Weston  is,  as  to  these 
shares,  also  entitled  to  have    hia  name 
removed  from  the  register. 

Mr,  Westlake  {The  Solicitor  General,  Sir 
R,  Baggallay,  with  him),  for  the  official 
liquidator. — This  was  a  proper  exercise  of 
the  discretion  which  all  directors  must 
possess  in  regulating  the  affairs  of  the  com- 
pany, particularly  when  it  was  in  difficul- 
ties, and,  in  faict,  in  a  state  of  quaA 
bankruptcy.  The  evidence  shews  that  Mr. 
Bimie  had  the  appearance  of  being  a  man 
of  no  responsibility.  The  resolution  to  wind 
up,  at  all  events,  prevented  any  order  being 
made  upon  the  motion  of  Mr.  Western.  K 
he  has  any  rights  they  must  be  against 
Mr.  Bimie,  but  the  register  of  the  company 
cannot  now  be  altered.  Mr.  Harvey's  trans- 
fer was  not  sent  in  till  after  the  petition  had 
been  presented.  This  case,  therefore,  l^ough 
weaker  as  to  the  point  of  Mr.  Harvey's 
position,  is  stronger  on  that  of  time, 
because  when  Mr.  Harvey's  transfer  was 
sent  in,  the  winding-up  now  in  progress 
had  actually  commenced,  as  the  winding- 
up,  under  Uie  supervision,  must  date  from 
the  presentation  of  the  petition. 
He  referred  to 
Sections  84,  130.  and  153.  of  the  Comr 
panie^  Act,  1862  (25  4h  26  Viek 
c,  89.) 
No  reply  was  called  for. 

Lord  Justice  Wood. — ^As  regards  the 
time  when  the  winding-up,  under  the  super- 
vision of  the  Court,  must  be  considered  to 
have  commenced,  it  is  satisfactoiy  to  me 
that  I  agree  with  his  Lordship.  I  think  it 
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must  date  from  the  second,  the  con- 
firmatory resolution,  by  which  the  Tolun- 
tary  winding-np  was  resolved  on.  When 
there  has  been  a  petition  to  wind  np  pre- 
sented, and  nothing  done  on  it,  follomd  by 
a  resolution  to  wind  up  voluntarily,  and  a 
subsequent  order  made  on  the  petition  to 
continue  the  winding-up  under  supervision, 
the  reasonable  conclusion  is,  that  the  com- 
mencement of  that  which  is  being  continued, 
viz.,  the  voluntary  winding-up,  is  the  date 
of  the  commencement  of  the  winding-up; 
this^  as  I  before  said,  is  that  of  the  con- 
firmatory resolution.  In  this  I  agree  with 
what  the  Master  of  the  Rolls  has,  in  a 
former  case,  Hodghinson  v.  Kdly,  ex- 
pressed as  his  opinion.  It  would  be  absurd 
to  talk  of  continuing  a  thing  as  from  a  time 
when  the  thing  itself  had  no  existence. 
The  natural  construction  of  the  act  is,  that 
the  winding-up  which  is  continued  is  that 
which  began,  in  accordance  with  a  previous 
section  of  the  act  (the  130th),  on  the  30th 
of  November,  and  was  continued  as  from 
that  date.  The  winding-up,  therefore,  since 
it  b^an  so  long  after  the  transfer  was  left 
for  registration,  cannot  affect  the  question 
between  the  parties. 

We  come  next  to  the  main  part  of  the 
case.  Were  the  directors  justified  in  refusing 
to  complete  the  transfer  of  the  fifty  shares 
to  Mr.  Bimie  %  What  was  the  power,  I  will 
not  say  the  duty,  of  the  directors  as  to 
r^stering  or  not  registering  this  transfer! 
It  is  said,  at  this  very  time  the  company 
were  carrying  on  their  business  under  a 
species  of  letter  of  licence  from  their 
creditors,  and  that  therefore  they  were  in 
such  a  condition  that  they  ought  not,  with- 
out great  precaution  as  to  the  character  of 
a  proposed  shareholder,  to  admit  him  upon 
the  register. 

The  creditors  in  substance  said,  Do  not 
admit  on  your  register  any  one  whose  com- 
petency to  pay  calls  is  at  all  doubtfuL  But 
as  they  chose  to  give  a  letter  of  licence, 
and  not  to  take  the  measure  which  was  open 
to  them  of  winding-up  the  company,  tiey 
must  accept  the  position  of  the  companv 
as  being  exactly  the  same  as  if  no  such 
arrangement  had  been  made ;  and  we  must 
consider  the  question  exactly  as  if  that 
circumstance  were  entirely  out  of  the  case. 
Had,  then,  the  directors,  as  part  of  their 
ordinary  powers,  the  right  to  inquire  into 


the  position  of  a  proposed  transferee  of 
shares  and  make  the  registration  of  the 
transfer  depend  upon  the  result  of  their 
inquiries?  I  feel  bound,  with  great  regret, 
to  come  to  an  opposite  conclusion  to  that 
of  the  Master  of  the  Rolls  with  regard  to 
the  law  on  this.  He  seems  to  have  thought 
that,  not  only  they  were  competent,  but  that 
it  was  their  duty  to  do  this. — [His  Lordship, 
then  referred  to  the  judgment  of  the  Master 
of  the  RoUs.] — I  have  always  understood 
that  the  very  working  of  these  companies 
was  this,  that  many  persons  entered  into 
them  because  they  were  unlike  ordinary 
partnerships,  but  partnerships  from  whid^ 
they  could  retire  at  will  by  transferring 
their  shares.  They  could  sell  their  shares  in 
the  market,  and  no  person,  either  director, 
shareholder  or  creditor,  had  any  right  to 
object,  unless,  of  course,  it  was  otherwise 
provided  by  the  regulations  of  the  company: 
the  only  restriction  upon  their  so  fireeing 
themselves  from  liability  being  that  it  must 
be  a  bona  fide  transaction,  by  which  I  mean 
an  out-and-out  disposal  of  property,  they 
not  retaining  any  interest  in  the  shares  dis- 
posed of.  When  it  was  desired  (as  was  quite 
possible,  if  thought  fit,)  to  put  a  restraint 
upon  this  unlimited  power  of  disposal  there 
was  always  inserted  in  the  articles  of  asso- 
ciation a  clause  for  that  purpose.    Many 
instances  of  this  kind  have  been  discussed 
in  the  Courts;  one  I  think — Shortrtdge  v. 
Bosanquet  { 1 ) — ^went  to  the  House  of  Lords, 
and  there  ihe  directors  were  bound  to  exer- 
cise a  discretion.  In  the  absence  of  such  a 
discretion,  however,  I  think  it  is  plain  the 
statute  gives,  in  the  first  instance,  an  abso- 
lute power  of  disposing  of  shares.  The  very 
object  of  persons  entering  into  these  partner- 
ships is  to  have  transferable  shares,  and 
it  has  always  been  thought  that  this  was 
the  policy  of  the  legislature  in  making 
special  provisions  for  joint-stock  companies. 
The  shares  then  are  transferable  by  sta- 
tute, and  the  articles  only  point  out  the 
mode  in  which  they  shall  be  transferred, 
and  the  limitation,  if  any,  to  which  the 
transfer  shall  be  subject  before  registration. 
It  was  argued  that  all  the  shareholders 

(1)  His  Lordship  referred  to  Bargate  v.  Short- 
ridge,  5  H.L.  Cas.  297 ;  s.  c.  2i  Law  J.  Rep.  (k.s  ) 
Chanc.  457»  affirming  Shortridge  v,  Bosanquet,  16 
Beav.  84;  s.  c.  22  Law  J.  Bep.  (n.s.)  Chanc.  48. 


Digitized  by 


Google 


52 


COURTS  OF  CHANCERY: 


[N.S. 


might  liave  excluded  any  proposed  trans- 
feree, and  what  all  the  shareholders  might 
do  the  directors  might  do;  but  I  think 
the  shareholders  have  no  such  power 
unless  something  is  provided  by  the  deed. 
When  we  look  at  this  deed  we  find  two 
sections  only  which  have  any  relation  what- 
ever to  this  subject. — [His  Lordship  then 
read  the  sections  before  mentioned.]  — 
But  those  sections  have  nothing  whatever 
to  enable  the  directors  to  approve  or 
disapprove  of  a  transferee.  The  one 
gives  them  the  power  of  asking  for  the 
certificate,  equivalent  to  asking  for  proof 
of  the  identity  of  the  transferor;  the  other 
enables  executors  to  sell  shares  without 
themselves  being  put  upon  the  registiy, 
which  perhaps  otherwise  might  not  be 
allowed.  Nothing  can  be  stronger,  if  any- 
thing be  wanted,  to  shew  that  the  directors 
have  no  such  power  as  is  now  contended  for. 

It  would,  I  think,  be  a  serious  thing  if 
a  restriction,  not  found  in  the  articles,  not 
in  the  statute,  were  to  be  implied  by  law, 
taking  away  that  which  to  a  great  extent 
constitutes  the  value  of  these  shares, — their 
being  marketable,  and  passing  from  hand 
to  hand.  Moreover,  I  might  remark  that 
the  duties  of  directors  woidd  become  more 
onerous  as  duties  of  trustees  for  the  com- 
pany than  any  which  usually  are  imposed 
upon  them.  I  never  heard  of  their  making 
inquiries  as  to  the  address  of  a  shareholder 
under  ordinary  circumstances. 

We  come  now  to  the  question  whether 
there  was  any  ground  for  refusing  the 
transfer. — [His  Lordship  then  commented 
on  the  fact,  arriving  at  the  conclusion  that 
the  transfer  was  bona  fide  made  to  Mr. 
Bimie,  and  concluded  by  saying] — Under 
all  these  circumstances,  I  tlunk  that  Mr. 
Weston  did  all  that  was  necessary  to  entitle 
him  to  get  rid  of  the  shares,  that  they  were 
properly  and  regularly  transferred  to  Mr. 
Bimie,  and  that  Mr.  Weston  was  conse- 
quently entitled  to  have  Ids  name  removed 
from  the  register,  as  having  parted  with 
his  shares.  As  to  Mr.  Harvey's  case,  what 
I  have  said  about  the  commencement  of 
the  winding-up  disposed  of  that  also. 

Lord  Justice  Sblwyn. — With  respect 
to  the  shares  transferred  to  Mr.  Bimie,  the 
view  I  take  of  the  evidence  renders  it 
unnecessary  to  decide  the  general  question 
whether  the  directors  had  the  general  power 


to  refuse  the  transfer.  I  feel,  however, 
bound  to  state  that,  like  the  Lord  Justice, 
I  am  unable  to  concur  with  the  Master  of 
the  Rolls  in  treating  the  directors  as  agents 
of  the  company,  and  as  such  agents  having 
that  general  and  unlimited  power.  I  think 
there  have  been  a  great  number  of  cases  in 
this  Court  which  have  proceeded  upon  the 
particular  definitions  and  limits  put  upon 
acts  of  the  directors  with  respect  to  the 
refusal  to  transfer.  All  such  discussions 
would  have  been  unnecessary  and  many 
quite  irrelevant  if  th^re  had  been,  without 
any  expression  in  the  articles  of  association, 
from  the  veiy  constitution  of  the  company, 
any  such  power  given  to  the  directors.  In 
the  present  case  the  matter  does  not  rest 
there,  because  we  have  the  general  act,  an 
essential  part  of  which  is  that  the  shares 
should  be  transferable,  and  the  122nd 
section  merely  refers  the  company  to  their 
own  articles  as  to  the  mode  in  which  that 
transfer  shall  be  effected,  leaving  the  general 
right  of  parties  to  rest  upon  the  act.  When 
we  look  at  the  provisions  of  these  articleH, 
we  find  two  cases  in  which  the  directors 
may  refuse  to  register.  I  think  that  this 
strongly  shews  that  nothing  more  was 
intended.  Of  course,  if  the  directors  had 
reason  to  think  that  the  transaction  was 
anything  like  fraudulent  or  fictitious,  they 
might  refuse  to  transfer;  but  there  is  no- 
thing suggested  here  on  this,  and  in  the 
absence  of  that  they  are  bound  to  register. 
— [His  Lordship  t^en  examined  the  cir- 
cumstances, arriving  at  the  conclusion  that 
even  if  the  directors  had  the  power  of 
refusal,  there  was  nothing  in  the  case  which 
would  justify  their  refusal] 

On  the  point,  as  to  the  commencement 
of  the  winding-up,  I  am  entirely  in  accord- 
ance with  the  opinion  of  the  Master  of  the 
Rolls  in  the  case  referred  to.  The  130th 
section  expressly  declared  that  a  voluntary 
winding-up  shaU  commence  at  the  passing 
of  the  resolution  to  wind  up.  The  order 
of  the  Court  upon  which  the  respondents 
rely  is  an  order  continuing  that  winding-up. 
What  is  directed  to  be  continued)  The 
voluntary  winding-up,  which  certainly  com- 
mences from  the  date  of  the  resolution;  that 
and  that  only  is  directed  to  be  continued. 

I  think  it  is  impossible  for  us  to  fix 
any  date  except  that  fixed  by  the  130th 
section.     For  these  reasons,  I  agree  that 
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Mr.  Weston's  name  most  be  taken  off  the 
roister  as  to  both  sets  of  shares. 

Solktton — Memn,  Ashant,  Morris  k  Co.,  for 
liquidator ;  Meesrs.  Tatbam,  Corlilig  k  Walls, 
for  Mr.  Weston;  Mr.  John  Patmore,  for  Mr. 
Binie. 


Mauks, 
Nov.  5, 


B,V.C.( 

,6,7.  I 


WHITE  V,  THB  BBITISR  EM- 
PIBE  MUTUAL  LIFE  ASSUBr- 
ANOE  COMPANY. 

Ituuranee  on  Life — Condition  in  Policy 
— Suicide — Asngnetfor  Value — Mortgagor 
and  Mortgagee. 

Where  there  is  a  condition  in  a  life  policy 
that  in  the  event  of  the  assured  dying  by  his 
own  hand,  the  policy  shall  be  void,  except  to  the 
extent  of  any  oona  fide  interest  which,  at  the 
timeof  his  death,  shall  bevested  in  any  other 
person  or  persons  for  his  or  their  own  bene- 
fit,  the  exception  applies  as  much  when  that 
interest  is  vested  in  the  assurers  themselves 
as  when  it  is  vested  in  a  third  party. 

Therefore,  where  W.  effected  a  policy  of 
assurance  upon  his  life  with  the  above  con- 
dition and  exception,  anddeposited  the  same 
with  the  assurers  by  way  of  collateral  secu- 
rity for  a  loan  from  them  to  him, — Held, 
that,  notwithstanding  the  suicide  of  the  as- 
sured, the  policy  tvas  good  to  the  extent  of 
the  debt  for  which  it  was  held  cm  security, 
and  therefore  that  the  debt  wae  extinguished 
by  the  moneys  which  became  payable  under  the 
policy. 

The  condition  avoiding  a  policy  in  the 
event  of  the  assured  dying  by  his  own  hand 
applies  to  all  cases  of  self-destruction,  and 
it  is  immaterial  that  at  the  time  of  commit- 
ting the  act  the  assured  was  of  unsound 
mmd. 

In  the  latter  part  of  December  1862  Horatio 
White,  with  the  view  of  obtaining  a  loan  from 
the  British  Empire  Mutual  Life  Assurance 
Company,  effected  an  assurance  on  his  own 
life  in  the  office  of  the  same  company  for 
the  sum  of  1,000/L,  payable  on  his  death  or 
on  his  attaining  the  age  of  sixty.  The  policy 
was  granted  by  the  company  subject  to  the 
conditions  thereon  indorsed,  amongst  which 
were  the  following : 

''4.  In  all  cases  where  any  sum  of 
money  which  may  fiedl  due  in  respect  of  any 


policy  shall,  either  in  the  first  instance  or 
at  any  after  period,  be  or  become  subject 
to  any  trust  or  trusts,  mortgage  or  mort- 
gages, then  the  receipt  or  receipts  of  the 
trustee  or  trustees,  mortgagee  or  mort- 
gagees, for  the  time  being,  shall  be  a  legal 
and  effectual  discharge  to  the  company  for 
all,  such  sum  or  sums  of  money  notwith- 
standing any  equitable  claim  or  demand 
whatsoever  of  the  person  or  persons  benefi- 
cially interested  therein." 

"7.  Should  any  person  assured  sepa- 
rately or  jointly  die  by  his  or  her  own 
hancU,  by  the  hands  of  justice,  or  by  duel- 
ling, before  the  policy  shall  have  been  in 
existence  three  years,  the  policy  in  every 
such  case  shall  become  void,  except  to  the 
extent  of  any  bona  fide  interest  therein 
which  at  the  time  of  such  death  shall  be 
vested  in  any  other  person  or  persons  for 
his,  her  or  their  own  benefit,  for  a  sufficient 
pecuniary  or  other  consideration,  upon 
satisfactory  proof  of  the  creation  and  exist- 
ence and  extent  of  such  interest;  provided 
that  notice  of  such  assignment  shall  have 
been  received  by  the  company  at  least  one 
month  previous  to  the  death  of  the  a»- 
sured." 

On  the  20th  of  October,  1863,  after  some 
negotiation  and  correspondence  as  to  the 
loan,  the  company  advanced  to  Horatio 
White  1,000/1,  to  secure  the  repayment  of 
which,  with  interest,  he  executed  a  mort- 
gage to  the  company  of  certain  freehold 
hereditaments,  and  at  the  same  time  depo- 
sited with  the  company  the  above-men- 
tioned policy  on  his  life  by  way  of  colla- 
teral security,  the  mortgage  containing 
covenants  by  him  for  the  due  payment  of 
the  premiums  necessary  to  keep  up  the 
policy.  These  premiums  were  duly  paid 
up  to  the  time  of  his  death. 

In  May,  1865,  White  paid  off  300/.  of 
the  debt,  leaving  700L  still  due  to  the  com- 
pany. 

On  the  24th  of  June,  1865,  White,  who 
had  been  for  some  time  past  in  ill  health, 
shot  himself  with  a  pistol  in  a  fit  of  tempo- 
rary insanity.  He  survived  for  two  hours 
after  the  wound  was  inflicted,  during  which 
time  he  was  conscious,  and  signed  a  will 
prepared  on  the  spot.  The  coroner^s  juiy 
found  by  their  verdict  that  he  died  from  the 
effects  of  the  wound  inflicted  on  himself 
as  above  mentioned  while  ^'of  unsound 
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mind,"  and  his  death  was  registered  in  the 
district  where  he  was  buried  "  Shot  him- 
selfi  temporary  insanity.** 

In  November,  1866,  administration  with 
the  will  annexed  was  granted  to  White's 
widow,  and  questions  then  arose  between 
the  fEunily  and  the  assurance  company  with 
regard  to  the  poKcy  and  the  mortgage-debt, 
the  family  contending  that  the  700^.  re- 
maining due  on  the  mortgage  was  satisfied 
by  the  sum  payable  under  lie  policy,  while 
the  company  insisted  that  the  policy  had 
become  void. 

In  January  1867  the  widow  and  children 
filed  this  bill,  which,  after  charging  that 
the  mortgage-debt,  principal  and  interest, 
had  in  fact  been  fuHj  satisfied  in  manner 
above  mentioned,  and  that  the  company  were 
bound  to  reconvey  the  mortgaged  property 
free  from  the  mortgage,  prayed  a  declaration 
that  the  company  were  bound  to  retain  in 
their  hands  so  much  of  the  1,000^.  payable 
under  the  policy  as  was  sufficient  to  satisfy 
the  principal  and  interest  remaining  due 
on  the  mortgage  securities,  with  a  decree 
that  the  company  should  pay  the  balance 
to  the  administratrix,  and  re-convey  the 
mortgaged  premises  to  the  persons  entitled 
thereto. 

The  payment  of  the  balance  to  the 
administratrix  was  asked  for  upon  a  charge 
that  the  death  of  Horatio  White,  if  not 
purely  accidental,  was  caused  by  an  act 
committed  by  him  during  a  period  of  tem- 
porary insanity,  on  which  ground  it  was 
contended  that  the  condition  avoiding  the 
policy  in  case  of  suicide  did  not  apply,  and 
in  that  case  the  policy  was  good  to  the 
fun  extent  of  the  1,000/L 

Mr.  Cole  and  Mr.  Hallett^  for  the  plain- 
tiffs.— ^There  is  no  ground  for  tjie  conten- 
tion of  the  company  that  the  policy  has 
become  absolutely  void.  In  the  first  place, 
we  say  it  is  at  least  good  to  the  extent  of 
the  700^  remaining  due.  The  case  is  within 
the  exception  in  the  7th  condition,  for  the 
effect  is  just  the  same  as  if  the  policy  had 
been  mortgaged  to  a  stranger.  The  company 
were  "  other  persons"  within  the  meaning  of 
that  section ;  and  the  fact  that  the  insurance 
office  itself  is  the  mortgagee  does  not  alter 
the  rights  of  the  parties.  There  are  several 
decisions  upon  the  effect  of  a  similar  excep- 
tion in  the  condition,  and  they  are  all  in 
&vour  of  the  plaintiff's  claim — 


The  Solicitori?  and  Ofneral  Life  Assur- 
ance Company  v.  Lamb^  1  Hem.  <fe  M. 
716:  affirmed  on  appeal,  2  De  Gex, 
J.  <fe  S.  251  j  s.  c.  33  Law  J.  Rep. 
(N.S.)  Chanc  426. 
Du/aur  v.  the  Professional  Life  Assur- 
ance Company ^  25  Beav.  599;  s.  c. 
27  Law  J.  Rep.  (n.s.)  Chanc.  817. 
Jones  V.  the  Consolidated  Investment  and 
Assurance  Company,  26  Beav.  256 ; 
s.  c.  28  Law  J.  Rep.  (w.s.)  Chanc.  66. 
But,  secondly,  we  say  the  policy  is  good  to 
the  full  extent  of  the  1,000/.  for  whidi  it 
was  granted,  for  it  never  became  void  at 
alL  The  assured*s  death  was  not  a  voluntary 
act  of  self-destruction,  and  therefore  he  did 
not   "die  by  his  own  hand"  within  the 
meaning  of  ^e  7th  condition.    That  condi- 
tion does  not  apply  to  an  act  committed 
by  one  "  of  unsound  mind."    Such  was  the 
opinion  of  some  of  the  Judges  in 

Borradaile  v.  Hunter,  5  Man.  &  Q. 
639;   s.  c  12  Law  J.   Rep.  (n.s.) 
C.P.  225, 
and 

Clift  V.  Schwahe,  3  Com.  B.  Rep.  437  ; 
a  c.  17  Law  J.  Rep.  (n.s.)  C.P.  2, 
in  the  former  case  upon  these  very  words, 
"  die  by  his  own  hand,"  in  the  latter  on  the 
words  "commit  suicide";  and  the  reason- 
able construction  is  that  where  a  man  kills 
himself  during  a  period  of  insanity  he  does 
not  bring  himself  within  the  condition 
which  avoids  the  policy. 

Mr.  Olasse  and  Mr.  Millar,  for  the 
defendants. — As  to  the  question  of  suicide 
under  temporary  insanity,  it  is  clear  that 
the  mental  condition  of  the  assured  makes 
no  difference  in  the  result.  The  condition 
equally  applies,  and  the  policy  is  void.  The 
Judges  who  thought  otherwise  in  the  cases 
cited  were  in  a  minority. 

[Maltns,  V.C.  intimated  that  he  desired 
no  further  argument  from  the  defendants' 
counsel  upon  this  point,  and  the  plaintiff's 
counsel  appeared  to  admit  that  it  could  not 
be  maintained.] 

Then,  as  to  tne  first  ground  relied  on  by 
the  plaintiff.  The  exception  in  the  condi- 
tion cannot  apply  where  the  office  itself  is 
the  mortgagee ;  otherwise  the  assured  by 
simply  depositing  a  policy  with  the  office 
could  take  advantage  of  his  own  wrong, 
and  render  the  condition  nugatory  by  com- 
mitting the  very  act  it  was  intended  to 
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meet  The  excepfcion  is  inserted  to  save  the 
rights  of  third  parties ;  to  give  a  title  to 
persons  outside  the  contract,  notwithstand- 
iog  the  contingencies  which  may  arise 
between  those  within  it.  It  is  no  more  than  the 
{Ht>¥iso  introduced  in  an  act  of  parliament 
or  a  conveyance,  that  a  particular  enactment 
or  power  shall  not  affect  the  rights  of  third 
parties.  In  the  cases  cited  the  policy  was 
outstanding  in  third  parties,  and. in  their 
hands  it  remained  valid.  But,  further,  this 
is  not  the  case  of  a  mortgage  of  land,  with 
a  policy  included  therein.  The  mortgage 
does  not  comprise  the  policy,  for  ih»  com- 
pany lent  upon  the  security  of  the  land,  not 
upon  that  of  the  policy.  They  took  the 
pdicy  only  by  way  of  collateral  security  or 
indemnity,  but  the  primary  security  is  the 
land,  and  so  long  as  that  is  sufficient,  as  it 
is,  to  satisfy  their  debt^  the  necessity  for 
the  indemnity  has  not  arisen,  and  therefore 
there  is  no  Ixma  fide  interest  in  the  policy 
now  vested  in  any  other  pers(m  whatever. 
The  exception  does  not  apply  and  the 
policy  is  void. 

MALma,  y  .C. — ^This  case  involves  a  point 
of  considerable  importance;  but  looking  at 
all  the  drcnmstances  of  the  case  I  think  the 
rights  of  the  parties  are  clear.  Mr.  White 
desired  to  borrow  1,000/L,  and  upon  apply- 
ing to  this  company,  he  found  them  willing 
to  advance  it  upon  his  giving  propw  secur- 
ity and  insuring  his  Ufe  in  their  office, 
which  he  accordmgly  did.  There  are  certain 
points  not  now  in  dispute.  It  is  agreed  that 
the  policy  would  necessarily  have  been  void, 
in  the  events  which  have  happened,  if  there 
had  been  no  mortgage,  because  Mr.  White 
committed  suicide  witLdn  three  years  from 
the  date  of  the  policy.  On  the  other  hand, 
it  is  also  agreed  that  if  the  policy  had  been 
6ona,/S^  mortgaged  to  a  thurd  person,  not- 
withstanding that  the  assured  committed 
suicide,  so  £&r  as  it  had  been  pledged  to 
another  person,  and  to  the  extent  of  the 
interest  of  such  other  person,  the  policy 
would  have  been  good.  But  in  this  case  the 
office  which  granted  the  policy  took  a  depo- 
sit of  it  by  way  of  collateral  security.  The 
eounsel  for  the  defendants  properly  admitted 
that  the  deposit  of  the  policy  was  as  much 
a  mortgage  <^  it  as  if  it  had  been  actually 
assigned  by  deed;  but  the  mortgagor  is 
also  the  assured,  audit  is  therefore  the  case 


of  a  mortgage  of  a  policy  to  t^e  persons 
who  happen  to  be  tiie  assurers,  and  the 
question  is  whether  when  the  mortgagees 
are  the  assurers  themselves  they  are  "  other 
persons  than  the  assured,"  within  the 
exception  in  the  condition,  who  have 
acquired  an  interest  in  the  policy. 

With  r^ard  to  the  nature  of  this  condi- 
ti(m,  which  is,  I  believe,  common  to  all 
policies,  a  case,  involving  an  analogous 
point,  arose  and  was  much  commented  on 
in  The  Solicitors  and  General  Life  Amut- 
anee  Society  v.  Lamb,  before  Wood,  V.C, 
whose  decision  was  eonfirmed,  on  appeal, 
by  the  Lords  Justices.  In  that  case  a 
policy  was  effected,  containing  a  condition 
to  the  same  effect  as  this,  though  not  in 
precisely  the  same  words,  avoiding  the 
policy  in  the  event  of  the  assured  commit- 
ting suicide,  with  an  exception  similar  to 
the  present  in  favour  of  the  interests  of 
other  persons.  This  policy  was  mortgaged 
with  other  property  sufficient  to  cover  the 
d^t  to  a  Air.  Ridgway.  The  assured  com- 
mitted suicide,  and  it  was  admitted  that 
Ridgway  had  acquired  an  interest  within 
the  meaning  of  the  exception,  and  the  office 
paid  his  demand.  But  thinking  that  they 
had  some  sort  of  right  to  be  reUeved  from 
this  payment  they  filed  a  bill  against  the 
representatives  of  the  assured,  claiming,  in 
marBhallingthe  assets,  to  throw,  the  debt  (Mi 
the  mortgaged  property  so  as  to  leave  the 
policy  free.  The  point  was  carefully  con- 
sidered by  the  Vice  Chancdl<Mr,  and  he  laid 
down  the  rule,  which  I  think  is  the  true 
rule,  that  this  condition  is  a  condition  for 
the  benefit  of  the  assured,  and  not  of  the 
offica  His  words  are  these  (1):  "The  object 
of  the  condition  is  to  increase  the  value  of 
the  policy  to  the  holder,  i.  e.,  in  the  first 
place,  to  the  assured.  And,  if  that  be  so, 
I  do  not  see  how  I  can  hold  that^  in  the 
absence  of  fraud,  the  estate  of  the  assured 
is  to  be  deprived  of  the  benefit  intended  to 
be  given  him  by  the  exception,  merely 
because  the  mortgagee  happens  to  be  fiilly 
secured.''  The  same  rule  was  adopted  by  the 
Lords  Justices,  on  i^>peal,  who  held  that 
the  condition  is  intended  for  the  benefit  of 
the  assured  in  order  that  he  may  make  hia 
policy  an  available  security. 

Now,  what  was  the  position  of  Mr.  Whitet 

(1)  1  HiOL  k  M .  72(k 
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He  paid  the  usual  premiums,  he  took  the 
policy  with  the  usual  conditions,  neither 
more  nor  less  favourable ;  and  it  is  admitted 
by  the  counsel  for  the  office  that  if  on  the 
20th  of  October,  1863,  instead  of  borrowing 
the  1,000^  from  the  office,  he  had  borrowed 
it  from  a  third  party,  and  deposited  the 
policy  with  such  third  party,  the  office 
must  have  paid  the  700^  remaining  due 
at  Mr.  White's  deatL  But  this  condition 
being  for  the  benefit  of  the  assured,  what 
reason  is  there  that  Mr.  White,  or  those 
who  claim  under  him,  should  be  in  a  less 
favourable  position  because  he  happened 
to  borrow  of  the  office?  K  the  office  desired 
that  under  these  circumstances  the  assured 
should  be  in  a  less  favourable  position  than 
if  he  had  borrowed  from  andtli^r  person, 
they  should  have  introduced  an  express 
condition  to  that  effect,  providing  that  this 
particular  exception  should  have  no  opera- 
tion whilst  they  were  mortgagees  of  the 
policy.  There  is  no  suggestion  that  the 
other  property  mortgaged  to  the  office  plus 
tiie  policy  was  not  ample  security  to  have 
enabled  Mr.  White  to  get  his  money  else- 
where. J£  he  had,  the  other  property  would 
have  been  free  from  the  debt,  because  'tfae 
policy  would  have  provided  enough  for  the 
payment  of  the  debt  in  full  And  if  io^ 
I  can  see  no  principle  upon  which  he  is  to 
be  in  a  less  favourable  position  because  l^e 
company  lend  the  money,  while  they  have 
tiie  additional  advantage  of  another  insur- 
ance with  their  office.  It  appears  to  me 
that  the  parties  have  contracted  in  such  a 
manner  that  the  office  have  put  themselves 
in  the  position  of  mortgagees,  and  Mr. 
White  as  mortgagor  stands  in  the  same 
position  with  regard  to,  and  has  the  same 
rights  against,  them  as  he  would  have  stood 
in  or  had  with  regard  to  or  against  any 
other  mortgagees ;  and  I  am  of  opinion 
therefore  that  the  proviso  in  the  condition 
was  in  force  at  the  death  of  Mr.  White. 
The  office  might  have  left  the  policy  in  his 
hands,  but  the  moment  they  agreed  to  take 
it  as  security,  they  became  "  persons  other 
than  the  assured"  within  the  language  of 
the  condition,  and  to  the  extent  of  the 
interest  vested  in  them  as  such  other  per- 
sons they  made  the  policy  good  though 
the  assured  committed  suicide.  If  «o,  it  is 
no  more  than  an  ordinary  case  of  an  office 
and  a  mortgagee,  and  the  policy  as  between 


the  assurers  and  the  assured  is  valid.  Hie 
debt  of  700^  must  therefore  be  considered 
as  extinguished,  and  the  other  securities 
must  be  re-assigned. 

With  respect  to  the  argument  of  the 
plaintiff's  counsel,  that  the  policy  was  valid 
to  the  extent  of  the  whole  1,000/1, 1  did 
not  call  further  upon  the  other  side,  because 
in  the  case  of  BorradaiU  v.  Hunter  it  was 
decided  by  three  Judges  against  one  that 
suicide  under  temporary  insanity  was  within 
l^e  meaning  of  the  condition  avoiding  Uie 
policy ;  and  in  Clifi  v.  Sckwabe  the  same 
point  was  decided  by  five  Judges  against 
two.  No  doubt  the  three  Judges  who  were 
in  the  minority,  Tindal,  C.J.,  Pollock,  C.B. 
Kbd  Wightman,  J.,  are  Judges  whose  opin- 
ions are  entitled  to  the  greatest  weight ; 
but  at  l^e  same  time  the  contraiy  opinion 
Was  made  law  by  a  majority  of  Judges  of 
equal  emiiience,  and  I  myself  should  have 
agreed  With  tile  majority,  that  the  committal 
of  suicide,  notwiUistanding  insanity,  was 
an  lu^  wiiich  rendered  the  policy  void  (2). 
That  would  have  been  so  in  this  case  if  the 
policy  had  not  been  assigned,  but  as  it  has 
tteen,  the  condition  comes  into  operation, 
itnd  makes  it  valid. 

t  The  consequence  is  that  the  plaintiffs  are 
ttititled^to  the  relief  which  they  ask;  there 
BQLUst  be  a  reconveyance  of  the  mortgaged 
premises,  and  the  office  must  pay  the  costs 
of  the  suit 


Bolidton^Mr.  Heathfield  Toong,  for  pkintiflb; 
Menn.  Wfttwrn  ft  Soni,  for  defendAnti. 


(2)  In  the  abeenoe  of  any  condition,  a  policy 
is  not  vacated  by  the  suicide  of  the  assorod 
while  in  a  state  of  insanity  —  Horn  v.  the  Austra- 
lian, &C.  Life  Assurance  Company  (1),  before 
Wood,  y.C,  for  there  is  no  principle  of  public 
policy  upon  which  the  assurance  should  in  thai 
case  be  void. 


(1)  7  Jur.  N.a  678;  s.  o.  80  Law  J.  Bep.  (v.s.) 
Ghana  511. 
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Lord  Romillt,  M.R. 
Nov.  23. 


In    re    james 

WATNBY. 


Land  Registry  Act — Indefeasible  Title 
—  ComTneficemerU  of  Title, 

In  1857,  in  suits  in  Chancery  it  had 
been  certified  that  a  good  title  could  be  made 
to  certain  estates,  and  the  estates  were  after- 
ujards  soldwnder  orders  of  the  Court,  subject 
to  a  condition  that  the  title  should  not  be 
required  prior  to  a  private  act  of  parliament 
which  had  vested  the  estaten  in  trustees  for 
sale,  and  which  recited  the  previous  cer- 
tificate of  good  title  made  by  the  Court  of 
Chancery: — Held,  that  the  title  up  to  the 
period  for  which  it  had  been  certified  might 
be  accepted  unthout  further  examination  as 
indefectible  for  registration. 

This  was  an  application  by  Mr.  James 
Watney,  on  summons  adjourned  from 
chambers,  that  the  title  to  an  estate  lately 
purchased  by  him  might  be  registered  as 
indefeasible  under  the  Transfer  of  Land 
Act,  25  <fe  26  Vict  c  53. 

The  5th  section  of  such  act  directs  an 
examination  of  title,  and  enacts,  that  *'  no 
title  shall  be  accepted  for  regiBtration  as 
indefeasible,  unless  it  shall  appear  to  be 
such  as  a  Court  of  equity  would  hold  to 
be  a  valid  marketable  title" 

By  section  6,  "Any  question,  doubt  or 
dispute  as  to  any  matter  of  title  that  may 
arise  in  the  course  of  such  inyestigation 
may  be  referred  to  such  Judge  of  the  Court 
of  Chancery  as  the  Lord  ChanceUor  shall 
appoint  to  hear  applications  under  the 
act" 

In  1857  a  private  act  of  parliament  was 
passed  for  carrying  into  effect  a  compromise 
of  the  suit  of  Carew  v.  Waugh  then  pending. 
Prior  to  this  act  the  title  to  the  lands  in 
question  had  been  certified  by  the  Court, 
in  the  following  terms :  "  A  good  title  can 
be  made  to  such  of  the  estates  as  remain 
unsold  (save  only  that  as  to  parts  of  those 
estates  the  title  shewn  is  not  carried  back 
fur  so  long  a  period  as  might  be  required 
by  a  purchaser) '';  and  it  was  also  certified 
that  the  preamble  of  the  act,  which  dis- 
closed a  title  commencing  in  1801  as  to  all 
(save  the  excepted  parcels),  had  been  proved 
in  the  suits.  The  act  directed  the  sale  of 
the  lands  by  trustees  appointed  for  the 

Nkw  Skbies,  38.~Chako. 


purpose.  Mr.  Watney  was  a  purchaser  from 
these  trustees. 

The  act  empowered  the  trustees  to  sell 
under  any  ordinary  or  specilil  conditions 
of  sale.  One  of  the  conditions  under  which 
the  lands  in  question  were  sold  was  as 
follows : 

'*  That  inasmuch  as  the  sale  takes  place 
under  the  powers  of  Carew's  Estate  Act, 
1857  (preparatory  to  the  passing  of  which 
the  title  was  proved  on  oath  to  the  satis- 
faction of  the  House  of  Lords),  and  under 
the  sanction  of  the  Court  of  Chancery,  the 
vendors  (the  present  trustees  and  mortga- 
gees  under  the  act)  are  not  to  shew  any 
title,  or  produce  any  evidence  of  title,  other 
than  the  Queen's  Printer's  copy  of  the  act 
and  official  copies  of  subsequent  proceed- 
ings in  Chancery  thereunder,  and  an  at- 
tested copy  of  a  mortgage-deed  enrolled  in 
Chancery ;  and  the  purchaser  is  to  accept 
without  objection  or  requisition  the  title 
so  shewn.  The  vendors  believe  the  title 
to  be  perfectly  marketable,  inasmuch  as  it 
was  not  only  certiHed  in  the  year  1857,  in 
the  cause  of  Carew  v.  Waugh,  to  be  good, 
but  it  has  been  recently  examined  and 
accepted  without  objection  by  mortgagees 
for  a  very  large  amount" 

Under  these  circumstances  the  question 
stated  by  the  Registrar  for  the  opinion  of  the 
Court  was,  "whether,  having  regard  only 
to  the  sufficiency  of  the  act  as  a  root  of 
title  such  title  should  be  accepted  as  inde- 
feasible for  registration  as  being  a  title 
which  a  Court  of  equity  would  hold  to 
be  a  valid  marketable  title,  or  whether 
the  anterior  title  must  be  produced  and 
verified." 

Mr.  Southgate  and  Mr.  F.  H.  Colt  sub- 
mitted the  question  to  the  Court  on  behalf 
of  the  purchaser. 

The  Masteb  of  the  Bolls  said  he  was 
satisfied  that  the  title  might  be  held  to  be  a 
valid  marketable  title  so  far  as  it  had  been 
certified  by  the  Court. 

Solicitor— Mr.  J.  Greenwood,  for  the  porobaser. 
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Malins,V.C. 

1868. 
May  26, 
June 

Easemenl — Prescription — Light  and  Air 
— Ornamental  Garden — Covenant  for  Quiet 
Enjoyment — Implied  Contract, 

The  lessee  of  a  house  and  garden,  forming 
part  of  a  large  area  of  building  ground, 
will  not  be  entitled,  under  his  ordinary  cove- 
nant for  quiet  enjoyment,  or  otherurise  in  the 
absence  of  special  contraH,  to  restrain  the 
lessor  or  persons  claiming  under  him  from 
building  on  the  adjoining  land  so  as  to 
obstruct  the  free  access  of  light  and  air  to 
the  garden. 

It  is  a  rule  of  law  that  there  can  be  no 
prescription  for  an  easemetU  of  light  and 
air  over  open  land. 

The  plaintiff  occupied  a  house  and  pre- 
mises abutting  south  on  Cromwell  Road, 
Kensington,  held  under  a  lease  from  the 
Earl  of  Harrington,  upon  the  nomination 
of  W.  Jackson,  the  Earl's  lessee,  for  ninety- 
nine  years,  from  December,  1859,  in  whidi 
year  the  house  was  built  The  ground  at 
the  back  of  the  house  (about  60  feet  in 
depth  and  36  feet  in  width)  was  laid  out  as 
an  ornamental  garden,  and  surrounded  by 
a  wall  7  feet  high ;  the  house  itself  being 
50  feet  in  depth  and  36  feet  in  width,  with 
a  frontage  towards  the  street  of  10  feet  in 
depth. 

The  defendant,  who  occupied  the  ground 
abutting  east  on  the  plaintiff's  wall  and 
premises  under  a  building  lease  from  the 
same  Earl  of  Harrington,  but  of  later  d*te 
than  that  of  the  plaintiff,  early  in  the  year 
1868  commenced  preparations  for  building 
a  mews. 

On  the  30th  of  March,  the  plaintiff  served 
a  notice  to  the  effect  that  he  should  apply 
to  the  Court  for  an  injunction,  if  the  defen- 
dant persisted  in  his  intended  building. 

The  defendant,  notwithstanding  such 
notice,  on  the  13th  of  April  (Easter  Mon- 
day), with  the  assistance  of  a  large  body  of 
workmen,  rapidly  built  up  a  wall  23  feet 
high,  immediately  overlooking  the  plain- 
tiff's wall  and  garden,  and,  as  the  plaintiff 
alleged,  obstructing  the  access  of  light  and 
air  to  certain  windows  at  the  back  of  his 
house. 


[N.S. 


The  plaintiff  filed  his  bill  for  a  manda- 
tory injunction  on  the  18th  of  ApriL 

It  was  admitted  that  the  plaintiff  could 
have  no  prescriptive  right  to  ancient  lights ; 
and  the  Court  held  that  the  injury  sus- 
tained in  respect  of  the  alleged  obstruction 
of  light  and  air  to  the  windows  was  so 
trivial  that  no  relief  could  be  granted  in 
that  behalf. 

The  only  material  question  for  consider- 
ation was,  whether  the  bill  could  be  sus- 
tained on  the  ground  of  nuisance  and  injury 
to  the  plaintiff's  garden,  under  the  ordinary 
covenant  for  quiet  enjoyment  contained  in 
his  lease. 

This  covenant  was  as  follows :  "  The 
lessor  doth  hereby,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  cove- 
nant with  the  lessee,  his  executors,  admin- 
istrators and  assigns,  thiM;  he  and  they 
paying  the  rent  hereby  reserved,  and  per- 
forming the  covenants  and  agreements 
hereinbefore  on  his  and  their  parts  con- 
tained, shall  peaceably  possess  and  enjoy 
the  hereby  demised  premises  for  the  term 
hereby  granted,  without  any  interruption  by 
the  lessor  or  his  heirs,  or  his  or  their  assigns, 
or  any  other  person  or  persons  lawfolly 
claiming  by,  from,  or  tinder  them,  or  any  of 
them." 

The  defendant's  lease,  like  that  of  the 
plaintiff,  had  been  granted  by  the  Earl,  upon 
the  nomination  of  and  in  pursuance  of  a 
certain  agreement  with  Jackson,  and  the 
premises  demised  under  both  leases  respec- 
tively formed  part  of  an  estate  comprising 
about  46  acres,  of  which  the  Earl,  as  tenant 
for  life,  had  been  authorized  to  grant  build- 
ing leases  under  the  Harrington  Estate  Act, 
passed  in  the  year  1854. 

It  appeared  that  when  the  plaintiff 
took  possession  of  his  house  and  premises, 
he  knew  that  the  ground  immediately 
adjoining  his  own  was  to  be  used  for  build- 
ing purposes.  The  defendant's  evidence 
further  went  to  prove  that  a  plan  of  the 
intended  buildings,  including  the  mews 
now  threatened  to  be  erected,  had  been 
shewn  to  the  plaintiff  or  his  surveyor.  This, 
however,  was  denied  by  the  plaintiff,  who 
stated  that,  at  the  time  of  talang  his  lease, 
he  only  understood  that  certain  houses  were 
to  be  built  on  the  adjoining  ground,  of  a 
size  and  construction  similar  to  his  own, 
with  gardens  and  premises  corresponding. 
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The  motion  for  an  itgunction  was  now 
treated,  by  consent,  as  the  hearing  of  the 
cause. 

Mr,  Glawe  and  Mr.  Walfordy  for  the 
plaintiffl — The  obstruction  caused  by  the 
defendant's  building  constitutes  a  breach  of 
the  covenant  for  quiet  enjoyment  of  the 
premises  by  the  plaintiff,  '^  without  inter- 
ruption from  the  lessor  or  any  person 
claiming  under  him."  In  the  present  case 
both  the  lessor,  as  superior  Isuidlord,  and 
Jackson  were  well  aware  how  the  adjoining 
land  was  to  be  used ;  and  in  demising  this 
house  and  premises  to  the  plaintiff,  ''with 
all  the  rights,  members,  easements  and 
appurtenances  thereto  belonging,"  they  in 
effect  granted  th^  use  of  thb  garden  as  an 
easement  appertaining  to  the  house.  The 
lessor  could  not  afterwards,  in  derogation 
of  his  own  grant,  suffer  or  be  privy  to  any 
act  whereby  the  plaintiff's  enjoyment  of  his 
rights  would  be  prejudiced. — [They  referred 
to 

Chile  on  EcuemenUj  4th  edit  pp.  91  et 

9eq.^ 
and  the  cases  there  considered.] — ^The  right 
to  abridge  this  easement  should  have  been 
expressly  reserved  by  the  owner  of  the  whole 
property  when  the  derivative  possession 
through  him  was  severed — 

Suffield  V.  Browfij  33  Law  J.  Rep.  (n.s.) 

Cbanc.  249. 
Crossley  v.  Lightowler^  36  Law  J.  Rep. 

(k.s.)  Chanc  584 ;  s.  c.  2  Law  Rep. 

Ch.  Ap.  47a 
Such  being  die  rights  of  the  parties,  there 
IS  evidence  of  sufficient  nuisance  and  ob- 
struction to  justify  the  interference  of  the 
Court  by  injunction ;  and  the  plaintiff  is 
entitled  to  have  the  defendant's  building 
pulled  down  so  far  as  it  exceeds  in  height 
the  plaintiff's  garden  wall 

[Upcm  this  part  of  the  case  the  recent 
decisions  in 

Ciarke  v.  Clark^  35  Law  J.  Rep.  (n.s.) 

Chanc.  151 ;  s.c.  1  Law  Rep.  Ch.  Ap. 

16; 
Dent  V.  the  Auction  Mart  Company^  35 

Law  J.  Rep.  (N.a)  Chanc  bbb  ;  s.  c. 

2  Law  Rep.  £q.  238  ;  and 
Beadel  v.  Perry,  3  Law  Rep.  Eq.  465, 
were  discussed.] 

Mr.  J,  Pearson  and  Mr,  Langtoorthy^  for 
the  defendant. — There  being  in  this  case  no 


prescriptive  right,  the  plaintiff  could  not, 
except  by  express  contract,  acquire  any  right 
to  prevent  the  building  of  a  house  or  wall 
higher  than  his  own  on  the  premises  adjoin- 
ing. The  plaintiff,  when  he  took  his  lease, 
was  fully  aware  of  the  fact  that  this  whole 
area  of  ground  was  intended  for  building 
purposes ;  and  nothing  has  been  done  which 
was  not  then  in  contemplation.  If  he  wished 
to  restrict  the  lessor  or  those  claiming  under 
him  in  respect  of  the  height,  or  position,  or 
character  of  the  buildings  to  be  erected,  such 
restriction  should  have  been  made  the  sub- 
ject of  special  stipulation.  Then,  as  to  the 
covenant  for  quiet  enjoyment  contained  in 
the  lease,  that  only  extends  to  matters  of 
title,  and  does  not  imply  any  such  right  or 
easement  as  the  plaintiff  claims  in  respect 
of  his  garden.  Moreover,  it  is  not  an  "  ease- 
ment of  necessity/'  and,  upon  principle, 
there  can  be  no  easement  by  prescription  in 
a  view  over  the  land  of  an  adjoining  owner. 
This  was  clearly  illustrated  in 

RoberU  v.  Maeordj  1  Moo.  <fe  R.  230. 
The  present  case  is  completely  covered  by 
the  decision  of  Lord  West  bury  (overruling 
the  Master  of  the  RoUs)  in  Suffield  v.  Broum, 
You  cannot,  except  under  contract,  interfere 
with  the  ordinkiy  enjoyment  of  property ; 
that  is  the  doctrine  applicable  here,  and  we 
ask  to  have  the  plaintiff's  bill  dismissed 
with  costs. 

Mr,  Qlasse  was  heard  in  reply. 

Mauns,  V.C.  (June  2),  after  observing 
that,  in  his  opinion,  the  plaintiff  had  foiled 
to  shew  that  the  defendant's  building  caused 
such  a  material  obstruction  to  any  of  the 
windows  in  his  house  as  would  justify  the 
interference  of  the  Court,  even  if  there  had 
been  any  prescriptive  right,  continued — The 
plaintiff^  however,  being  unable  to  sustain 
his  bill  on  the  ground  of  interference  with 
ancient  lights,  rests  it  upon  contract.  Now, 
with  regard  to  the  situation  of  the  parties, 
it  is  dear  from  the  evidence  that  the  plaintiff 
knew  that  Jackson  was  lessee  under  the 
Earl  of  Harrington  of  this  extensive  area  of 
land,  and  that  it  was  in  contemplation,  as 
he  himself  admits,  to  cover  the  ground 
immediately  adjoining  his  own  with  very 
large  houses.  Whether  or  not  the  actual 
plans  were  then  submitted  to  him  is  immar 
terial,  because  it  is  dear  that  if  this  par- 
ticular building  had  been  such  a  house. 
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instead  of  being  what  it  is,  the  plaintiff 
would  have  experienced  in  a  much  higher 
degree  all  the  mischief  which  he  now  com- 
plains of.  But  he  takes  a  lease  not  contain- 
ing a  single  stipulation  with  respect  to  the 
character  of  the  buildings  to  be  erected. 

The  defendant,  therefore,  or  any  other 
gentleman  occupjdng  this  piece  of  land, 
side  by  side  with,  and  of  the  same  depth 
as  the  plaintiff's,  might  have  covered  it  with 
outbuildings  of  any  size  or  description. 
Instead  of  a  flower-garden  there  might  have 
been  a  picture-gallery  or  a  billiard-room. 
If  the  plaintiff  intended  to  protect  himself, 
all  these  matters  should  have  been  the  sub- 
ject of  contract.  But  though  it  is  admitted 
that  the  plaintiff's  lease  contains  nothing 
in  special  terms  relating  to  the  erection  of 
buildings,  the  contention  before  me  has  been 
that  the  erection  of  this  wall  is  prohibited 
by  the  ordinary  covenant  for  quiet  enjoy- 
ment contained  in  the  lease. — [His  Honour 
read  the  covenant.] — It  was  argued  that 
this  wall  is  an  "interruption"  of  the  free 
flow  of  air  and  light  "  by  a  person  claiming 
under  the  lessor."  Undoubtedly  it  is  so  ; 
but  this  covenant  relates  only  to  the  plain- 
tiff's land.  The  words  are,  "the  premises 
hereby  demised."  It  does  not  affect  any 
other  land  or  premises.  All  that  is  con- 
tracted for  is  that  the  lessee  shall  enjoy 
the  premises  "hereby  demised,"  •  without 
interruption  by  the  lessor,  his  heirs  or 
assigns.  Such  a  covenant  is,  in  fact,  nothing 
more  than  would  have  been  implied  from 
the  terms  of  the  demise  itself. 

Then,  with  respect  to  the  garden  :  I 
intimated  during  the  argument  that  if 
the  case  had  rested  solely  on  the  ques- 
tion of  obstruction  to  the  plaintiff's  win- 
dows, it  was  so  feeble  that  I  should  not 
have  called  on  the  defendant's  counsel 
at  all ;  but  I  was  much  pressed  as  to 
the  garden,  and  I  feel  for  the  plaintiff 
that  this  wall  must  be  a  great  annoyance, 
rendering  his  garden  much  less  agreeable 
than  it  was  before.  But  if  he  attached  so 
much  importance  to  it,  he  has  only  himself 
to  blame  for  what  has  happened.  He  should 
have  taken  the  precaution  when  he  con- 
tracted for  the  lease  to  have  a  stipulation, 
such  as  is  very  commonly  inserted  in  leases, 
that  only  buildings  of  a  certain  height 
should  be  erected  on  the  adjoining  land, 
or  that  certain  parts  should  be  maintained 


as  open  spaces,  or  that  the  then  existing 
wall  of  seven  feet  should  remain  as  it  then 
was,  to  permit  the  free  access  of  air  and 
light.  But  he  neglects  to  have  any  pro- 
tective clause  whatever,  and  now  he  is 
forced  to  rely  merely  upon  general  rights. 

I  entirely  accede  to  the  argument  of  the 
defendant's  coimsel,  that  there  can  be  no 
prescription  for  open  land.  If  such  a  pre- 
scription were  once  admitted,  the  conse- 
quence would  be  that  nobody  could  build 
to  the  edge  of  his  own  land,  because  the 
adjoining  owner  might  object  and  say, 
**  Although  I  have  never  used  my  land  for 
building  puiposes,  yet  I  have  for  many 
years  been  accustomed  to  lay  out  linen  or 
dry  timber  upon  it,  and  for  such  purposes 
I  have  acquired  a  prescriptive  right  to  the 
uninterrupted  flow  of  air  and  light  over 
this  open  space,  with  which  you  must  not 
interfere."  It  would  clearly  be  impossible 
to  sustain  such  a  proposition,  and  the  rule 
of  law  is  so  laid  down  by  Mr.  Justice 
Patteson  in  the  Nisi  Prius  case  which  was 
cited  by  Mr.  Langworthy,  Roberts  v.  Ma- 
cord.  The  effect  of  that  decision  is  cor- 
rectly stated  in  the  marginal  note  of  the 
report,  as  follows :  "  The  use  of  an  open 
space  of  ground  in  a  particular  way,  requir- 
ing light  and  air,  for  twenty  years,  does 
not  give  a  right  to  preclude  the  adjoining 
owner  from  building  on  his  land  so  as  to 
obstruct  the  light  and  air."  Therefore  in 
the  present  case,  however  beautiful  and 
agreeable  this  garden  may  be,  the  pleasure 
derived  from  the  sight  or  scent  of  the 
flowers  will  not  prevent  the  adjoining 
owner  from  erecting  on  his  own  land  such 
buildings  as  he  thinks  fit  The  substance, 
then,  and  gravamen  of  this  case  being  that 
the  defendant's  building  interferes  with  the 
plaintiff's  enjoyment  of  his  garden,  that  is 
not  a  ground  for  the  interference  of  this 
Court,  in  the  absence  of  any  express  or 
even  implied  contract  Upon  this  point 
I  take  the  decision  of  Lord  Westbury^ 
in  Suffield  v.  Brown,  to  be  conclusive. — 
[His  Honour  referred  to  the  circumstances 
of  that  case.] — Here,  upon  the  same  prin- 
ciple I  say,  that  Lord  Harrington,  and 
those  claiming  under  him,  had  a  right 
to  use  the  adjoining  plots  of  land  fcH*  all 
purposes  for  which  building  land  could  be 
used,  and  the  plaintiff  could  only  prevent 
the    exercise  of  that  right  by   emitract 
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HaTing  omitted  to  do  so,  his  case  wholly 
fails,  and  the  bill  must  be  dismissed.  There 
are  drcnmstances,  however,  in  the  case 
which  make  me  feel  dissatisfied  with  the 
conduct  of  the  defendant,  particularly  after 
the  negotiations'that  appear  to  have  passed 
between  him  and  the  plaintiff  upon  the 
subject  of  this  wall.  I  shall,  therefore,  dis- 
miss the  bill  without  costs. 

8oHcitora — Messrs.  Parker,  Lee  &  Haddock,  for 
plaintiff;  Messrs.  Cope,  Rose  &  Pearson,  for 
defendant. 


WOLLASTON  V.  KING. 


GiFFARD,  V.C. 
Nov.  9. 

Pouter  of  Appointment ;  Invalid  Exercise 
of — Bute  against  Perpetuities, 

A  donee  of  a  special  power  to  appoint  to 
children  in  the  usual  formy  appointed  a  por- 
tion of  the  trust-funds  to  a  child  for  life, 
with  remainder  as  he  should  by  will  direct : 
— Held,  that  the  trust  funds  did  not  pass 
under  the  will  of  the  child, 

Caroline  Ring  being,  under  her  marriage 
settlement,  the  donee  of  a  power  to  appoint 
l^  will  among  her  children  a  sum  of  money 
hereby  settled,  bequeathed  5,000/.,  part 
thereof^  to  trustees,  upon  trust  to  pay  the 
inter^t  to  her  son  James  King  for  his  life, 
and  after  his  death  directed  that  the 
trustees  should  stand  possessed  of  the  said 
sum  of  5,000/.  upon  and  for  such  trusts, 
intents  and  purposes,  and  with,  under  and 
subject  to  such  powers,  provisoes  and  de- 
cknitions  as  her  son,  the  said  James  King, 
should  by  will  direct  or  appoint ;  and  in 
defeuilt  of  such  appointment,  and  so  far  as 
BO  such  ^pointment  should  extend,  upon 
trust  for  her  three  daughters,  Catherine, 
Caroline  and  Marianne,  in  equal  shares. 

Jaanes  King  survived  his  mother,  the 
said  Caroline  King,  and  died  in  1866,  hav- 
ing by  his  will  appointed  the  said  sum  of 
5,000/.  among  certain  of  the  defendants. 
The  plaintifilB,  the  trustees  of  the  fund, 
filed  this  biU  to  obtiun  a  declaration  as  to 
the  rights  of  all  parties. 

Mr,  WiOcock  and  Mr.  O.  N.  CoU,  for 
the  plaintiffs. 

Mr,  W,  M,  James,  Mr,  Kay,  Mr,  Norton 
Smith  and  Mr,  J,  N,  Higgins,  for  the  de- 


fendants, who  took  in  case  the  sum  of 
5,000/.  did  not  pass  under  James  King's 
will. — The  appointment  by  Caroline  King, 
except  as  regards  the  life-interest  given  to 
James  King,  contravenes  the  rule  against 
perpetuities,  and  is  therefore  not  a  valid 
exercise  of  the  power.  No  doubt,  where  a 
donee  of  a  special  power  appoints  to  an 
object  of  the  power  for  life,  and  also  gives 
him  an  absolute  power  of  appointment  by 
wUl  or  deed,  the  whole  disposition  is  valid, 
because  the  donee  of  the  second  power  is 
regarded  as  absolute  owner,  and  therefore 
the  rule  against  perpetuities  does  not  arise ; 
but  here  the  donee  of  the  second  power  can 
appoint  by  will  only. 

Phipson  V.  Turner,  9  Sim.  227, 
is  not  the  same  case,  because  there  the 
donee  of  the  second  power  was  in  existence 
at  the  time  of  the  original  settlement,  and 
therefore  there  was  no  question  of  the  rule 
against  perpetuitiea  The  principle  on  which 
these  cases  are  decided  is  shewn  in 

Thornton  v.  Bright,  2  Myl.  <fe  Cr.  230; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chano.  121. 

Fry  V.  Capper,  1  Kay,  163. 

Mucker  v.  SehoUfUld,  1  Hem.  <fe  M.  36  ; 
8.  c.  32  Law  J.  Rep.  (n.s.)  Chanc  46. 

Churchill  V.  Churchill,  37  Law  J.  Rep. 
(n.s.)  Chanc.  92 ;  s.  c.  5  Law  Rep. 
Eq.  44. 

Armitage  v.  Coates,  35  Beav.  1. 
Mr,  Druce  and  Mr,  Chapman  Barber, 
for  the  legatees  under  James  King's  will. — 
Phipson  V.  Turner  is  clearly  an  authority 
in  our  fav«>ur.  ^The  Vice  Chancellor  in  that 
case  did  not  found  his  decision  on  the  fact 
that  the  donee  of  the  second  power  was  in 
existence  at  the  date  of  the  original  settle- 
ment j  he  did  not  even  refer  to  it  in  his 
judgment. 

GiFFARD,  y.C  had  no  doubt  that  tiie 
power  of  appointment  by  will  only,  which 
Caroline  King  had  attempted  to  give  to 
James  King,  was  invalid,  as  contravening 
the  rule  against  perpetuities;  it  followed 
that  the  legatees  tmder  James  King^s  will 
could  not  take  any  part  of  the  5,000/. 
There  must  be  a  decree  accordingly. 

Solicitors — Messrs.  Kingsford  &  Dorman,  agents 
for  Messrs.  Neve,  Wilson  k  Farrar,  Cranbrook, 
for  plaintiSs ;  (Messrs.  Warry,  Robins  &  Burges, 
and  Messrs.  Wilde  k  Mark  by,  for  defendants. 
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BEAUMONT  V.  OLIVEIBA. 


WUl — Charitable  Bequest — Royal  Socie- 
ties— Real  EHcUe  Abroad — Pure  Personalty 
— Priority — Costs, 

A  legacy  to  the  Royal  Society,  the  Royal 
Geographical  Society ,  or  the  Royal  Humane 
Society  is  a  legacy  to  a  charity. 

Moneys  arising  from  the  sale  of  a  testa- 
tor's real  estate  abroad  are  not  real  assets^ 
but  are  applicable  pari  passu  with  his  pure 
personalty  in  the  payment  of  his  charitahU 
bequests, 

A  testator  bequeathed  legacies  to  each  of 
several  charitable  institutions,  and  direct^ 
that  "  all  the  said  charitable  legacies  should 
be  paid  out  of  his  pure  personal  estate" 
His  pure  personal  estate  beiiig  insufficient 
to  pay  in  full  the  charitable  legatees, — 
Held,  in  a  suit  to  administer  his  estate, 
thcU  the  direction  of  the  testator  exempted  his 
pure  personal  estate  from  its  ordinary  con- 
tribution to  funeral  expenses,  debts  and  costs 
of  suit,  and  entitled  the  charitable  legatees 
to  the  whole  pure  personalty  in  priority  to 
all  other  pecuniary  legatees,  but  that  the 
charitable  legatees  must  bear  their  own 
costs. 

In  the  administration  of  the  estate  it 
became  necessary  to  institute  a  suit  by  which 
a  pretended  settlement  of  aU  the  testatot^s 
real  and  personal  estate  was  set  aside: — 
Held,  that  the  costs  of  that  suit  must  be 
apportioned  rateably  between  the  real  estate 
and  the  pure  and  the  impure  personalty 
recovered  therein. 

Benjamin  Oliveira,  by  his  will,  dated 
the  11th  of  September,  1865,  after  giving 
certain  specific  and  pecuniary  legacies,  be- 
queathed to  the  respective  treasurers  for 
the  time  being  of  the  Royal  Society,  the 
Royal  Geographical  Society,  the  Royal 
Humane  Society,  the  Marylebone  School 
for  Girls,  and  the  Albert  Orphan  Asylum, 
the  sum  of  4,000/.  each,  and  directed  that 
**  all  the  said  charitable  legacies"  should  be 
paid  out  of  his  pure  personal  estate ;  and  as 
to  all  the  rest  and  residue  of  his  real  and 
personal  estate  the  testator  gave,  devised 
and  bequeathed  the  same  to  his  executors 
for  their  own  absolute  use  and  benefit. 


The  testator  died  shortly  after  the  date 
of  his  will,  and  the  present  suit  having 
been  instituted  for  the  administration  of 
his  estate,  a  decree  was  made  therein  direct- 
ing accounts  and  inquiries. 

While  this  suit  was  pending,  a  claim  was 
made  under  a  settlement  whi<^  the  testator 
in  his  lifetime  purported  to  have  made  of 
his  whole  real  and  personal  estate,  and  a 
suit  of  Beaumont  v.  Johnston  was  insti- 
tuted, with  leave  of  the  Court,  in  which  a 
decree  was  made  by  his  Honour  Vice 
Chancellor  Stuart,  on  the  16th  of  April 
last,  whereby  the  alleged  settlement  was 
declared  null  and  void. 

It  appeared  that  the  testator  was  pos- 
sessed of  pure  personal  estate  to  the 
amount  of  6,711^  \s.  5d.;  that  he  was 
possessed  of  certain  leasehold  property 
which  had  realized  the  sum  of  8,045/.,  and 
that  the  only  real  estate  of  which  the  tes- 
tator was  possessed  consisted  of  certain 
hereditaments  in  the  island  of  Madeira, 
which  had  been  sold  under  the  direction  of 
the  Court,  and  had  realized  the  sum  of 
806/L 

The  pure  personalty  being  thus  insuffi- 
cient to  pay  in  full  the  legacies  to  the 
above-named  institutions,  the  questions  now 
to  be  disposed  of  were,  whether  the  Royal 
Society,  the  Royal  Geographical  Society 
and  the  Royid  Humane  Society  were  cha- 
ritable institutions ;  whether  the  proceeds 
of  the  real  estate  in  Madeira  were  pure 
personalty ;  whether  the  five  above-named 
institutions,  or  which  of  them,  were  enti- 
tled to  be  paid  their  l^acies  out  of  the 
pure  personalty  in  priority  to  all  other 
legatees  ;  and  how  the  costs  of  the  present 
suit  and  of  the  suit  of  Beaumont  v.  Johnston 
were  to  be  provided  for. 

The  Royal  Geographical  Society  was 
the  only  one  of  the  above-named  institu- 
tions which  was  made  a  party  to  tlie  suit, 
having  been  selected  in  order  that  the  ques- 
tions might  be  properly  raised. 

Mr.  Bacon  and  Mr.  Langworthy,  for  tho 
plaintiffs. 

Mr.  J.  Pearson  and  Mr.  Wickens,  for 
Miss  Oliveira,  a  legatee. 

Mr.  Dickinson  and  Mr.  Archibald  Smithy 
for  the  Royal  Geographical  Society. — The 
Royal  Geographical  Society,  which  was 
founded  in  1830,  is,  as  appears  from  its 
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charter  and  regulations,  an  institution 
established  for  scientific  and  not  for  char 
ritable  purposes,  its  object  being  to  enable 
persons  interested  in  geographical  research 
to  obtain  information  as  to  recent  disco- 
v^es.  There  is,  however,  no  school  at- 
tached to  it,  nor  is  tuition  any  part  of  its 
schemeu  It  is  a  voluntary  association  in 
the  nature  of  a  club,  supported  by  volun- 
tary contributions,  and  may  cease  to  exist 
by  reason  of  the  death  of  all  its  members. 
There  is,  therefore,  nothing  tending  to  a 
perpetuity  in  its  constitution,  neither  is 
there  any  educational  trust  affecting  it; 
and  a  gift  to  this  society  cannot  be  consi- 
dered a  gift  to  a  "  general  public  use,"  as 
charity  has  been,  defined  to  be — 

1  Jarman  on  Wills,  192,  3rd  ed., 
nor  for  "  the  advancement  of  education  and 
learning"  within 

WAieker  v.  Hume,  7  H.L.  Cas.  124; 

ac.  28Law  J.  Rep.  (N.a)  Chanc.  396. 
This  society  is,  therefore,  entitled  to  be 
paid  its  l^acy  as  weU  out  of  the  mixed  as 
out  of  the  pure  personalty. — They  also  re- 
ferred to 

WeUPs  Hitiory  of  the  Royal  Society y  by 

Hooke,  vol.  1,  p.  37. 
Thofi^OH  V.  Shakeapear,  1   De  Ctex, 

F.  4  J.  399;   &e.  29  Law  J.  Hep. 

<N.&)  Chanc.  276. 
Came  v.  Long,  2  DeGex,  F.  <k  J.  75; 

s.  c  29  Law  J.  Bep.  (n.s.)  Chana 

503. 
The   Attorney   General  v.    the  Haber- 
dasher^ Companyy  1  MyL  <fe  K.  420; 

8.  c  2  Law  J.  Rep.  (n.s.)  Chanc.  33. 
Morice  v.  the  Bishop  of  Durham,  9  Ves. 

399  ;  s.  c.  10  Ibid  522. 

Mr.  Bagshawe,  for  the  Royal  Society. — 
The  legacy  to  this  society  is  payable  out  of 
the  mixed  as  well  as  the  pure  personalty, 
and  the  act  of  9  Geo.  2.  c.  36.  does  not 
apply.  This  society  is  not  a  charitable 
institution ;  it  has  no  endowment,  being 
merely  allowed  the  use  of  rooms  rent-free  ; 
and  it  is,  like  the  Royal  Geographical 
Society,  supported  by  the  voluntary  sub- 
scriptions of  its  own  members.  He  also 
contended  that  these  societies  were  en- 
titled to  have  the  whole  personal  estate 
of  the  testator  (in  which  the  proceeds 
<^  the  real  estate  in  Madeira  should  be 
mcladed)    applied  in    payment  of   thdr 


legacies  in  priority  to  the  residuaiy  legatees, 
and  cited 

2  Jarman  on  Wills,  573,  3rd  ed. 

Bench  v.  Biles,  4  Mad.  187. 
Mr,  Greeju  and  Mr.  A  If  red  Bailey,  for  the 
Marylebone  School  for  Girls  and  the  Albert 
Orphan  Asylum,  contended  that  these  were 
charitable  institutions  properly  so  called, 
and  were  therefore  entitled  to  be  paid  out 
of  the  pure  personalty  in  priority  to  the 
Royal  Society  and  Royal  Geographical 
Society,  which  were  not  charitable  insti- 
tutions. They  maintained  that  this  was 
not  a  case  of  marshalling,  and  referred  to 

The  Philanthropic  Society  v.  Kemp,  4 
Beav.  581 ;  s.  c.  11  Law  J.  Rep.  (n.s.) 
Chanc.  360. 

Siurge  v.  Dimsdale,  6  Beav.  642. 

Jauncey  v.  the  Attorney  General,  3 
Giff  308,  319. 

Bobinson  v.  Geldard,  3  Mac.  &  G.  735. 

Mr.  Davey,  for  the  Royal  Humane 
Society,  argued  that  it  was  not  a  charitable 
institution,  but  that  if  it  was  the  proceeds 
of  the  real  estate  in  Madeira,  not  being 
subject  to  the  law  of  Mortmain,  must  be 
considered  as  pure  personalty,  and  be 
applied  pari  passu  with  the  pure  per- 
sonalty in  payment  of  the  charitable 
legacies. 

[Stuakt^  V.C.  said  he  was  clearly  of 
opinion  that  the  Royal  Humane  Society 
was  a  charity,  and  that  the  proceeds  of  the 
real  estate  in  Madeira  were  applicable  in 
payment  of  the  charitable  bequests.] 

Mr.  Bacon,  in  reply. — ^The  proceeds  of 
the  Madeira  estate  are  not  primarily  liable 
to  the  payment  of  the  charitable  legacies, 
but  they  savour  of  the  realty,  and  must  be 
applied  rateably  in  payment  also  of  the 
debts,  funeral  expenses  and  costs — 

Tempest  v.  Tempest,  7  De  Gex  M.  <fe 
G.  470 ;  s.  c.  26  Law  J.  Rep.  (n.s.) 
Ghana  501. 

Stuart,  V.G. — The  questions  that  have 
been  argued  in  this  case  are  some  of « them 
of  very  great  difficulty.  The  first  question 
is,  whe^er  or  not  the  legacies  to  the  Royal 
Society  and  the  Royal  Ghdographical  Society 
are  legacies  to  institutions  which  can  within 
the  contemplation  of  this  Court  be  consi- 
dered charitable,  and  I  am  of  opinion  that 
t^ey  are.     It  seems  to  me  that  the  case  of 
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Whicker  v.  Hume^  and  the  other  cases 
relied  upon,  have  very  little  application  to 
the  present  case,  and  that  very  little  can 
be  derived  either  from  the  propositions  of 
law  cited  or  from  the  judgment  in  Whicker 
V.  Hume  to  assist  the  decision  in  the  pre- 
sent case.  But  Sir  John  Leach,  Sir  Wil- 
liam Grant  and  Lord  Eldon  have  used 
expressions  that  I  think  entirely  govern 
the  present  case.  Sir  John  Leach,  in  the 
case  of  T/ie  Attorney  General  v.  Heelis  (1), 
with  his  usual  precision,  said,  ^^I  am 
of  opinion  that  funds  supplied  from  the 
gift  of  the  Crown,  or  from  the  gift  of  the 
legislature,  or  from  private  gifts,  for  any 
legal  public  or  general  purpose,  are  charit- 
able funds  to  be  administered  by  Courts  of 
equity." 

Now,  the  Royal  Geographical  Society 
seems  to  me  to  be  a  body  of  persons  having 
an  individual  character  who  have  their  funds 
supplied  from  private  gifts  for  a  "legal 
public  or  general  purpose."  I  conceive 
that  the  Royal  Society  and  the  Royal 
Geographical  Society  essentially,  from  their 
constitution,  are  composed  of  individuals 
associated  for  a  purpose  public  and  general, 
and  assist  that  purpose  by  the  contribu- 
tion of  their  own  private  funds,  and  when 
any  other  individual  gives  to  the  fund 
of  that  society,  it  seems  to  me  that 
he  gives  for  a  public  and  general  pur- 
pose within  the  definition  of  Sir  John 
Leach.  I  need  not  stop  to  read  the  obser- 
vations of  Sir  William  Grant  and  Lord 
Eldon  in  the  case  of  Alorice  v.  the  Bishop 
of  Durham,  which  are  entirely,  but  less 
precisely,  within  the  language  of  Sir  John 
Leach.  Therefore  my  opinion  is,  that  the 
gifts  made  to  the  Royal  Geographical 
Society  and  the  Royal  Society  by  the  tes- 
tator must  be  considered  as  gifts  which,  in 
the  contemplation  of  the  law,  are  for  a 
charitable  purpose. 

When  the  testator  therefore  said  that 
"all  the  said  charitable  legacies  are  to 
be  paid  out  of  my  pure  personal  estate," 
he  g%ve  a  direction  relating  to  the  next 
question,  which  seems  to  be  one  of  very 
considerable  difficulty  and  importance.  I 
conceive  that  his  direction  to  pay  these 
legacies  out  of  his  pure  personal  estate  was 


(1)  2  Sim.  &  a  67,  76 ;  8.  c  2  Law  J.  Rep.  (n.s.) 
Chaao.  189. 


given  for  a  purpose,  and  that  the  testator, 
by  the  language  he  has  used,  has,  just  as 
clearly  as  the  testatrix  in  Robinson  v.  Geld- 
ard,  manifested  an  intention  to  benefit 
those  charitable  legatees  by  this  direction. 
If  not,  the  direction  was  nugatory,  because  it 
said  no  more  than  what  would  have  been 
done  by  the  law,  whether  it  was  said  or 
not,  because  nothing  beyond  the  pure  per- 
sonal estate  could  be  applicable  to  pay 
those  legacies.  Therefore  my  opinion  is, 
that  the  pure  personal  estate  is  first  of  all 
applicable  to  pay  those  legatees  in  priority 
to  all  other  legatees. 

Rut  I  go  further;  I  think  that  the 
language  manifests  an  intention  to  pay 
those  legacies  in  priority  to  anything 
else  out  of  the  pure  personal  estate.  In 
Robinson  v.  Geld<ird  the  language  was  very 
nearly  the  same;  and  I  understand  that 
Lord  Truro  by  his  decision  in  that  case, 
which  reversed  the  decision  of  Lord  Lang- 
dale,  made  a  decree  which  exempted  the 
legacies  to  charitable  purposes  from  bearing 
their  proportion  of  any  demand  in  respect 
of  costs  of  the  suit  or  for  debts  of  the  tes- 
tator. In  the  case  of  Tempest  v.  Tempest 
it  was  different,  and  Lord  Cranworth,  who 
reversed  the  decree  of  Wood,  V.C,  tak^a 
care  to  say  that  he  rests  his  decision 
on  the  ground  that  the  testator  had  not 
expressed  any  intention  to  release  pure 
personalty  &om  its  legal  liability. 

Now,  I  think  this  direction  was  given 
with  the  express  purpose  of  exempting 
the  pure  personal  estate  from  its  ordinary 
liability,  and  that  it  was  intended  to  give  a 
preference  to  the  charitable  legacies.  The 
words  in  that  case  were  a  mere  direction 
that  the  charitable  bequest  should  be  paid  in 
precedence  to  the  other  pecuniary  legacies. 
The  testatrix  had  defined  the  extent  of 
precedence,  and  defining  it  to  that  extent 
there  was,  in  the  opinion  of  Lord  Cran- 
worth (very  justly  formed,  if  I  may  venture 
to  say  so)  nothing  to  authorize  tiie  Court 
in  that  case  to  exempt  the  pure  personal 
estate  from  its  ordinary  contribution  to  the 
costs  of  the  suit,  the  funeral  expenses  and 
the  debts.  But  in  this  case  there  is  an 
undefined  priority  given,  in  my  opinion,  to 
the  charity  legacies.  I  find  it  not  confined 
to  giving  priority  merely  to  the  pecuniary 
legacies.  I  think  the  testator  intended 
that  the  pure  personal  estate,  out  of  which 
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alone  the  charity  legacies  should  be  paid 
should  be  primanlj  applied  to  the  purpose 
of  their  pajment,  and  until  that  purpose  is 
satisfied  it  should  be  applied  for  no  other 
testamentary  purposes. 

The  other  question  as  to  the  real  estate 
in  Madeira  I  have  already  disposed  of.  I 
entertain  no  doubt  whatever  in  a  case 
where  a  testator  dies  entitled  to  landed  pro- 
perty in  a  foreign  country  that,  in  the  con- 
templation of  this  Court  that  land  is  not 
real  assets,  and  not  within  the  peculiarity 
of  the  law  of  England  in  the  distribution 
of  assets,  which  favours  so  much  the  rights 
of  heirs  and  devisees  as  against  creditors. 
I  think  it  must  go  like  the  pure  personal 
estate  to  pay  these  charity  legacies  as  the 
purpose  to  which  it  is  primarily  applicable. 
But  then  it  may  be  said,  if  it  is  personal 
estate  it  cannot  be  considered  as  pure  per- 
sonal estate,  and  the  utmost  that  the  charity 
legatees  can  say  is,  that  they  will  take  their 
proportions  with  other  legatees.  But  my 
opinion  is  that  these  proceeds  are  more  in 
the  character  of  pure  personal  estate  than 
impure  personal  estate,  because  I  am  not 
prepared  to  hold  that  land  in  a  foreign 
country  which  has  no  character  of  real  estate 
can  be  considered  as  impure  personal  estate, 
for  this  reason :  we  consider  impure  personal 
estate  is  that  (leasehold  property  for  in- 
stance) which  partakes  in  some  degree  of 
the  character  of  real  estate ;  but,  if  I  am 
right  in  my  view  of  the  property  at  Madeira 
considered  as  assets  upon  the  distinction 
between  real  and  personal  assets,  I  can 
find  nothing  in  it  to  connect  it  with  the 
character  of  real  assets,  to  make  me  say 
that  it  is  impure  personal  estate,  or  other 
tiian  personal  estate  to  be  administered 
like  the  rest  Therefore,  that  is  primarily 
^plicable  to  pay  the  charity  legacies.  After 
^e  charity  l^acies,  if  there  is  enough  to 
satisfy  them,  of  course  what  remains  must 
be  ^plied  in  the  ordinary  course  of  admi- 
nistration, for  the  testator  has  said  nothing 
else. 

As  to  the  costs  of  the  suit  which  was 
instituted  after  the  testator's  death,  to  set 
aside  the  fraudulent  settlement  wldch  he 
had  made  of  his  property,  I  have  already 
indicated  my  opinion  that  the  property 
recovered  in  that  suit,  whether  real  or  per- 
sonal, whether  pure  or  impure  personidty, 
being  recovered  in  that  suit,  must  bear  the 
N»w  SsaxBS,  38.— Chakc. 


costs  which  were  involved  in  its  recovery; 
and  that  there  should  be  an  apportionment 
of  the  costs  of  the  suit  between  Uie  property 
of  the  different  creditors,  whatever  that 
n[iay  be,  so  that  if  there  were  pure  personal 
estate  and  impure  personal  estate  recovered 
in  that  suit,  there  should  be  an  apportion- 
ment, which  should  include  the  pure  personal 
estate  in  the  costs  of  that  suit.  His  Honour 
added  that  that  suit  having  been  necessary 
before  the  property  subject  to  the  settlement 
could  be  made  assets,  the  expense  of  making 
it  assets  must  be  borne  rateably  by  the 
property  which  was  now  found  to  be  assets, 
otherwise  the  whole  costs  of  that  suit  would 
come  out  of  the  pure  personal  estate  and 
might  defeat  the  charitable  legatees.  Those 
legatees  must  submit  to  bear  that  portion 
of  the  costs  of  that  suit  to  which  the  pure 
personalty  applied. 

His  Honour  also  stated  that  he  included 
the  Royal  Humane  Society  among  the  charit- 
able legatees,  and  that  as  such  legatees  had 
swept  away  the  whole  pure  personal  estate, 
and  kept  it  free  of  the  general  costs  of  the 
present  suit,  his  Honour  could  give  them 
no  costs  thereof,  and  that  each  of  them, 
whether  parties  to  this  suit  or  not,  must 
bear  their  own  costs. 

Solicitors — Messrs.  Roy  &  Cartwright,  for  plaintiffs ; 
Mr.  Candy,  for  Miss  Oliveira ;  Messrs.  Boys  ft 
Tweedies  ;  Messrs.  Few  &  Co.  ;  Messrs.  Bailey, 
Shaw,  Smith  &  Bailey;  Messrs.  Curtisft  Bedford, 
for  other  parties  interested. 


OlFFARD    V  C    ) 

XT        «A       *    >    EDWAEDS  V.  THOMPSON. 
Nov.  20.        J 

Will — Power  to  Appoint  Rents  to  Wife 
for  Life — Trust  for  the  Benefit  of  Husband, 

A  testator  gave  real  and  leasehold  property 
to  U,  M,  E.  for  life^  and  empowered  htm  to 
appoint  the  rents  thereof  after  his  death 
to  his  wife  for  life. 

The  testator  bequeathed  his  residuary 
personalty  upon  "  the  like  trusts  for  the 
benefit  of  H,  M,  E.  and  his  issue  as  were 
thereinbefore  declared  concerning  the  real 
and  leasehold  estates"  .—Held,  th(U  H,  M,  E. 
took  a  power  to  appoint  the  income  of  the 
residuary  personalty  to  his  wife  for  life. 
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A  wUl  authorized  investments  in  "shares 
of  any  established  railway  in  full  operation,** 

Held,  that  investments  in  shares  in  rail- 
ways within  the  United  Kingdom,  established 
by  act  of  parliamenty  were  authorized 

Special  case. — Edmund  Bushell,  by  his 
will,  dated  the  2l8t  of  September,  1853, 
devised  and  bequeathed  all  his  real  and 
leasehold  estates  unto  his  trustees,  their 
heirs,  executors  and  administrators,  upon 
trust  (but  as  to  a  portion  of  the  estates, 
after  l^e  expiration  of  certain  life  interests) 
to  pay  the  rents  and  profits  of  such  estates 
unto,  or  permit  the  same  to  be  received  by, 
the  testator's  nephew,  Henry  Martyn  Ed- 
wards, during  his  life ;  and  aiter  his  death, 
upon  trust  for  the  children  or  other  issue 
of  Henry  Martyn  Edwards,  as  the  latter 
should  appoint,  and  in  default  of  appoint- 
ment, upon  trust  for  the  children  equally, 
who  being  sons  should  attain  twenty-one 
or  die  under  that  age  leaving  surviving 
issue,  or  who  being  daughters  should  attain 
that  age  or  be  previously  married.  The 
will  then  contained  a  hotchpot  clause  in  the 
usual  form,  and  then  proceeded  as  follows : 
"And  I  empower  my  said  nephew,  by 
deed  or  will,  to  appoint  that  all  or  any 
part  of  the  rents  and  annual  income  of  the 
aforesaid  trust  premises  shall  immediately 
from  and  after  his  decease  be  paid  to  any 
wife  who  may  survive  him,  for  her  life  or 
any  less  period." 

The  will  then  contained,  among  other 
provisions,  a  declaration  that  if  Henry 
Martyn  Edwards  should  be  living  at  the 
expiration  of  eighteen  years  from  the  date 
of  the  will  (which  event  did  not  happen), 
the  trusts  thereinbefore  declared  concerning 
tiie  testator's  real  and  leasehold  estates 
should  cease,  and  Henry  Martyn  Edwards 
should  become  absolutely  entitled  to  such 
estates. 

The  testator  then  bequeathed  his  resi- 
duary personal  estate  to  his  trustees,  upon 
trust  to  get  in  such  parts  thereof  as  should 
not  consist  of  money,  or  securities  for,  or 
investments  of  money,  and  to  stand 
possessed  of  his  personal  estate  and  the 
investments  thereof,  upon  trust,  as  to  one 
moiety  thereof,  to  pay  a  mortgage  debt 
and  a  bond  debt  respectively  owing  by 
Henry  Martyn  Edwards,  and  as  to  the 
residue  of  such  moiety  to  stand  possessed 


thereof  upon  trusts,  which  were  declared 
in  the  following  words,  viz.,  "upon  the 
like  trusts  for  the  benefit  of  my  said 
nephew,  Henry  Martyn  Edwards,  and  his 
issue  as  are  hereinbefore  declared  with 
respect  to  my  real  and  leasehold  estates, 
and  with  the  like  provision  for  the  deter- 
mination of  the  trust  at  the  expiration  of 
the  said  period  of  eighteen  years  from  the 
date  hereof,  and  for  the  absolute  assignment 
and  transfer  of  the  same  moiety  to  the  said 
Henry  Martyn  Edwards  if  he  should  be 
then  living." 

The  will  then,  among  other  things,  em- 
powered the  trustees  to  invest  the  moneys 
arising  from  the  testator's  personal  estate, 
which  should  not  be  wanted  for  any  of  the 
purposes  of  his  will,  in  or  upon  any  of 
the  parliamentary  stocks  or  public  funds 
of  Great  Britain,  or  at  interest  upon 
government  or  real  or  leasehold  securities 
in  England  or  Wales,  or  on  the  bond  or 
bonds  of  any  corporate  body  authorized  by 
parliament  to  raise  money  on  bond,  or  in 
the  purchase  of  shares  in  any  established 
railway  in  full  operation. 

The  testator  died  on  the  23rd  of  October, 
1856.  Henry  Martyn  Edwards  died  on  the 
19th  of  November,  1866,  leaving  a  will 
dated  the  7th  of  September,  1863,  where- 
by, in  exercise  of  the  powers  given  to  him 
by  the  will  of  Edmund  Bushell,  he  ap- 
pointed that  the  rents  and  annual  income 
of  the  real  and  leasehold  estates,  subject  to 
the  trusts  of  the  same  will,  and  also  the 
interest,  dividends  and  annual  income  of 
the  securities  representing  so  much  of  the 
personal  estate  bequeathed  by  the  same 
will,  as  was  thereby  made  subject  to  trusts 
for  the  benefit  of  himself  and  his  children 
and  other  issue  and  his  wife,  should  be  paid 
to  his  wife,  the  plaintiff,  Helen  Edwards, 
during  her  life. 

It  appeared  that  the  moiety  of  the 
residuary  personal  estate  of  the  testator, 
Edmund  Bushell,  bequeathed  upon  trusts 
in  favour  of  Henry  Martyn  Edwards  and 
his  children  was  in  part  represented  by 
100  half  shares  in  the  Ulster  Railway  Com- 
pany, and  50  shares  in  the  Northern 
Counties  Railway  Company,  both  of  which 
railways  are  situate  in  Ireland. 

The  questions  were:  First,  whether 
under  the  will  of  Edmund  Bushell,  Henry 
Martjm  Edwards  had  power  to  appoint  by 
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will  to  the  plaintiff  a  life  or  any  other  and 
what  interest  in  the  moiety  of  the  residuary 
personal  estate  of  the  testator,  Edmund 
Bushell,  by  his  will  bequeathed  upon 
trust  for  Henry  Marty n  Edwards  and  his 
children.  Secondly,  whether  under  the 
same  will  investments  of  the  testator  Ed- 
mund Bushell's  personal  estate  upon  the 
shares  of  established  railway  companies  were 
authorized. 

Mr,  Kay  and  Mr,  Martitieau^  for  the 
plaintiffs,  cited 

In  re  Palmer,  3  Hurls.  &  N.  26. 

Mr.  Druce  and  Mr.  Ferrers,  for  the 
defendants. 

GiFFARD,  V.C. — It  is  clear  that  a  power 
of  this  kind  is  for  the  benefit  of  the  legatee. 
The  answer  to  the  first  question  must  be 
in  the  aflirmative.  The  Vice  Chancellor 
directed  the  second  question  to  be  amended 
by  confining  it  to  shares  of  railways  in  the 
United  Kingdom  established  by  act  of 
parliament,  and  said  that  the  answer  to  the 
question,  as  amended,  would  be  in  the 
affirmative. 

Solicitors— Mewra.  Conliffe  &  Beaamont,  agents 
for  MtsMTB.  Keightley  &  Banning,  Liverpool,  for 
pUiotiffs ;  MeMrs.  Maynard,  Son  &  Co.,  agents 
for  MeasTi.  Johns  k  Johns,  Belfast,  for  defen- 
dant. 


SHEPHERD  V.  GILLESPIE. 


LoEoe  JuanoEs. 
July  20. 

Specific  Performance — Shares  in  a  Public 
Company — A  cquiescence, 

A  broker  on  the  Stock  Exchange,  by  order 
of  8,  sold  for  the  account  some  shares  in  a 
company  to  another  broker,  who  bought  them 
en  the  instructions  ofW.  On  the  settling-day 
W.  instructed  his  broker  that  O.  was  the  real 
purchaser,  and  directed  him  to  have  the 
shares  transferred  to  O.  A  transfer  to  O. 
was  accordingly  obtained  from  S.  In  fact, 
the  instructions  so  given  to  his  broker  by 
W.  were  tnthotU  O.^s  authority;  but  G. 
was  afterwards  informed  of  the  use  which 
had  been  made  of  his  name,  and  he  was  also 
told  theU  his  account  with  the  company,  of 
which  both  he  and  W.  were  directors,  had 
been  debited  with  the  price  of  the  shares. 


O.  protested  against  what  had  taken  place^ 
but  did  not  repudiate  the  transaction  to  S. 
On  the  contrary,  he  retained  possession  of 
the  transfer  which  had  been  handed  to  Aim, 
and  deposited  it  with  the  secretary  of  the 
company  as  a  security  for  the  amount  which 
was  placed  to  his  debit  in  the  manner  above 
'mentioned.  He,  Ju)wever,  refused,  when  re- 
quested by  S,  to  register  the  transfer.  A  suit 
for  specific  performance  of  the  contract  for 
purcJiase  was  accordingly  instituted  by  8, 
against  O.  and  W. : — Held,  that  O.  was  not^ 
under  Uie  circumstances,  at  liberty  to  deny 
that  he  was  the  purchaser;  and  as  the  com- 
pany was  being  wound  up,  he  vhu  ordered 
to  indemnify  8.  against  the  calls  which  were 
being  made  upon  the  shares. 

This  waa  an  appeal  from  the  decree  of 
Stuart,  V.C,  reported  37  Law  J.  Rep.  (n.s.) 
Chanc.  335.  The  facts  ape  folly  set  out 
in  the  former  report  The  following  is 
a  summary  of  such  facts.  The  plaint^,  a 
registered  owner  of  250  shares  in  the  Joint- 
Stock  Discount  Company  (Limited),  sold 
them  to  a  broker  on  the  Stock  Exchange 
in  the  ordinary  manner,  —  the  name  of 
the  broker's  principal  being,  as  is  usual, 
undisclosed.  On  the  settling-day,  the  broker 
informed  the  plaintiff  that  his  principal  was 
the  defendant  J.  F.  Wilkinson,  but  that 
J.  F.  Wilkinson  had  requested  that  the 
shares  should  not  be  transferred  to  him, 
but  to  the  defendant  Gillespie. 

The  deeds  of  transfer  were  accordingly 
made  out  in  Gillespie's  name,  and  were 
executed  by  the  plaintiff  and  delivered  to 
the  broker,  who  paid  the  plaintiff  the  agreed 
price  of  the  shares,  viz.,  1,750/.  for  200  of 
them,  and  437/.  10«.  for  the  remaining  50. 
The  transfers  were  delivered  to  Gillespie, 
who  retained  them.  The  evidence  was  con- 
flicting as  to  the  true  relative  position  of 
Wilkinson  and  Gillespie;  but  the  plain- 
tiff contended  they  were  both  liable  to 
indemnify  him  from  the  caUs  and  responsi- 
bilities attaching  to  the  ownership  of  the 
shares.  And,  inasmuch  as  neither  had  taken 
any  steps  to  procure  a  registration  of  the 
transfers,  and  thereby  the  shares  were  left 
standing  in  the  plaintiff's  name,  the  present 
suit  was  instituted  to  compel  performance 
of  the  contract  of  purchase,  and  for  in- 
demnity. 

The  Vice  Chancellor  having  decided  that 
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Gillespie  was  liable  to  accept  the  shares  and 
to  indemnify  the  plaintiff,  he  now  appealed. 

Mr,  Greene  and  Mr,  Smart,  for  the 
appellant,  relied  upon  the  contention  that 
there  was  no  contract  between  the  appellant 
and  the  plaintiff  and  no  privity,  and  that 

Pickard  v.  Sears,  6  Ad.  &  E.  489, 
did  not  apply.    The  order  that  Gillespie 
should  pay  Wilkinson's  costs  could  not,  in 
any  view  of  the  case,  be  supported. 

Mr,  Bacon  and  Mr.  J,  N.  Hiffgins,  for 
the  respondent  the  plaintiff;  and 

Mr,  Prenderffost  and  Mr,  V,  Hawhim, 
for  Wilkinson,  were  not  called  upon. 

liORD  Justice  Wood. — We  do  not  think 
it  necessary  to  call  on  the  other  side.  There 
is  no  doubt  that  Mr.  Wilkinson  was,  in  the 
first  place,  the  person  whose  name  was  given 
to  the  plaintiff  as  the  purchaser  of  these 
shares ;  but  it  is  alleged  that  the  defendant 
Gillespie  agreed  to  adopt  the  contract,  and 
allowed  his  name  to  be  given  to  the  plaintiff 
as  the  actual  purchaser  and  intended  trans- 
feree of  the  shares.  The  plaintiff  also  alleges 
that  it  was  stated  to  him,  and  further  that 
it  was  the  fact,  that  Gillespie  was  the  per- 
son who  paid  the  purchase-money ;  and  the 
prayer  of  the  bill  that  Gillespie  should  be 
held  bound  by  the  contract  as  well  as  Wil- 
kinson is  founded  upon  these  allegations. 
how   do   the   matters   stand   upon   these 
points  ? — [His  Lordship  examined  at  great 
length  the  evidence  as  to  what  took  place 
between  Wilkinson  and  Gillespie,  and  then 
continued] — Now,  what  a  strange  state  of 
circumstances  this  is !  This  gentleman  seems 
to  think  that  he  may  be  informed  that  his 
name  has  been  used  as  a  purchaser  of  shares ; 
that,  in  fact,  a  transfer  of  the  shares  into 
his   name   has   been   executed ;    that    his 
account  with  the  company  has  been  debited 
with  the  amount  of  the  purchase-money ; 
and  yet  that  he  may  rest  satisfied   with 
saying,  "  I  shall  continue  to  object  to  your 
so  doing.'*  It  is  difficult  to  see  his  meaning 
in  saying  so,  because  he  never  informed 
Mr.  Shepherd  that  he  was  not  the  trans- 
feree   and    did    not    intend    to    be    the 
transferee;  he  never  seems  even  to  have 
informed   any   of    the  directors    of    the 
company    that  he  repudiated    the  trans- 
action ;  on  the  contrary,  he  discussed  the 
matter  with  them  as  if  acquiescing  in  it, 


though,  periiaps,  not  expressly  doing  so. 
Further  than  this,  he  received  the  transfer, 
retained  it  in  his  possession,  and  then 
actually  made  use  of  it  by  pledging  it  as  a 
security  for  the  very  money  which  had  been 
passed  to  his  debit  on  account  of  the  pur- 
chase. It  seems  that  Shepherd  applied  to 
him  to  register  the  transfer,  to  which  he 
made  no  answer,  except  promising  that 
he  would  explain  the  transaction.  After- 
wards, in  reply  to  repeated  applications,  he 
simply  said,  "  I  did  not  authorize  it."  Now 
he  must  have  known,  what  everybody 
knows,  that  a  seller  of  shares  wishes,  first, 
to  get  his  purchase-money ;  and  secondly, 
to  have  his  name  taken  off  the  list  of  share- 
holders. Nevertheless,  he  chose  to  hold  on 
in  the  manner  I  have  mentioned,  without 
giving  the  slightest  information  to  Mr. 
Shepherd,  who  was  obviously  very  desirous 
of  having  his  name  removed  from  the 
register.  Under  these  circumstances,  I  think 
it  is  impossible  to  say  that  the  decree  is 
wrong  in  regard  to  Gillespie.  I  have  been 
considering  whether  or  not  Wilkinson  ought 
to  have  had  his  costs  ;  but  I  do  not  think 
it  would  be  proper  to  interfere  with  what 
has  been  done. 

Lord  Justice  Selwyn. — I  think  that 
the  appellant  has  brought  upon  himself  the 
difficulties  under  which  he  now  labours  by 
attempting  to  occupy  two  inconsistent  posi- 
tions. It  may  happen  to  any  man,  though 
probably  it  is  a  rare  occurrence,  to  have 
shares  purchased  in  his  name  and  trans- 
ferred to  him  without  any  contract  on  his 
part  It  may  also  happen  that  his  banking 
account  may  be  debited  with  the  amount 
of  the  purchase-money.  But  if  he  intends  to 
take  up  the  position  of  a  perfect  stranger 
to  the  transaction,  he  must  at  once  repu- 
diate it,  and  that  by  no  ambiguous  acts. 
He  certainly  must  not  endeavour  to  take 
any  advantage  of  the  transaction.  Mr.  Gil- 
lespie might  possibly  have  taken  this  posi- 
tion at  the  first  But  he  did  not ;  he  took 
quite  an  iqponsistent  position.  He  endea- 
voured to  deal  with  these  shares.  He  says 
he  only  did  so  for  the  benefit  of  another 
body,  —  the  company, — to  protect  them 
from  loss  through  advancing  the  money  for 
their  purchase.  He  may  have  had  some 
anxiety  about  the  amount  placed  to  his 
debit,  and  which  remained  to  his  debit  at 
the  date  of  the  winding-up.    But  the  fact 
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remains  that  he  dealt  with  the  property ; 
and  after  that  it  is  too  late  for  him  to  say 
that  he  is  a  mere  stranger  to  the  trans- 
action. The  appeal  must  be  dismissed  with 
costs. 


Solidtniv — Messrs.  Lewis,  Manns  &  Co.,  forappel- 
Unt ;  Memrs.  W.  ft  H.  P.  Sharp,  for  respon- 
dent; Mr.  Holt,  forWilkinaon. 


GlFFARD, 
Nov.  13, 


tD,  V.C.    (  ^ 

,  16,24.  j 


MARSHALL  V.  THE  OLA- 
MOROAN  IRON  AND  COAL 
COMPANY  (limited). 

Specific  Performance — Company — Con- 
tribtitory — Agreement  to  cancel  Shares — 
Ultra  Vires, 

One  of  ike  arttoUs  of  cusoctatton  of  a 
company  formed  under  the  act  of  1862 
provided  that  no  agreement  entered  into  or 
aet  done  by  the  directors^  to  which  the  assent 
of  the  company  in  general  meeting  should 
he  given,  should  be  afterwards  impeached 
as  being  beyond  or  opposed  to  the  objects  of 
the  company.  The  directors  entered  into  an 
agreement  vjith  a  shareholder  in  the  com- 
pany, to  cancel  his  unpaid-up  shares,  and 
the  agreement  was  duly  assented  to  by  a 
general  meeting  of  the  company.  The  com- 
pany was  afterwards,  and  before  the  shares 
were  cancelled  by  the  company,  ordered  to 
be  wound  up,  and  the  shareholder  was 
placed  on  the  list  of  contributories  : — Held, 
m  a  suit  by  the  shareholder  against  the 
company,  the  liquidators  and  others,  for 
specific  performance  of  the  agreement,  that 
the  latter  was  not  uUra  vires,  and  that 
the  plaintiff  was  entitled  to  have  his  name 
removed  from  the  list  of  contributories. 

The  bill  in  this  case  was  filed,  by  Charles 
Brownlow  Marshall,  against  the  Glamorgan 
Iron  and  Coal  Company  (Limited),  Michael 
Louisson  Levey,  Stephen  Phillips,  George 
Cannock  and  John  Romanes,  and  prayed 
that  an  agreement  entered  into  between 
the  plaintiflf  and  the  company  might  be 
specifically  performed,  one  part  of  such 
agreement  being  that  the  company  would 
cancel  all  the  plaintiff's  shares  in  it  on 
which  the  full  amount  was  not  paid  up. 

At  the  date  of  the  agreement  next  here- 
inafter mentioned  the  plaintiff  was,  under 


an  indenture  dated  the  13th  of  July,  1864, 
the  lessee  of  certain  coal  and  iron  mines 
for  a  term  of  sixty  years  from  the  1st  of 
March,  1864.  He  was  also  the  owner  of 
certain  plant,  machinery  and  works  used 
by  him  in  working,  and  otherwise  in  con- 
nexion with,  the  mines. 

By  articles  of  agreement  dated  the  7th 
of  June,  1865,  and  made  between  the  plain- 
tiff of  the  one  part,  and  seven  other  persons, 
including  the  defendant  Michael  Louisson 
Levey,  of  the  other  part,  it  was  agreed, 
among  other  things,  that  the  parties  thereto 
of  the  second  part  should  form  the  defen- 
dant company;  that  the  plaintiff  should 
sell  to  the  intended  company  the  mines 
above  mentioned,  and  the  plant,  &c.  thereon, 
and  that  the  price  to  be  paid  for  the  mines, 
plant,  &c  should  be  the  sum  of  48,976^. 
The  agreement  also  contained  a  stipulation 
for  the  deposit  by  the  plaintiff  with  the 
company's  bankers,  in  the  event  therein 
mentioned,  of  the  sum  of  1,500/.,  to  secure 
payment  of  a  dividend  at  the  rate  of  10/. 
per  cent,  on  certain  paid-up  shares  of  the 
company. 

The  company  was  formed  in  June,  1865, 
and  was  incorporated  under  the  act  of 
1862.  The  memorandum  of  association 
stated  that  the  company  was  established 
for  the  purpose,  amongst  other  things,  of 
acquiring  and  working  the  plaintiff's  mines ; 
for  (paragraph  10.)  '*the  making  and  car- 
rying into  effect  of  arrangements  with 
respect  to  the  union  of  interests  or  amal- 
gamation, either  in  whole  or  in  part,  with 
any  other  companies  or  persons";  and  for 
(paragraph  12.)  "  the  performance  and  doing 
of  all  such  acts  and  things  as  the  company 
deem  necessary,  incidental  or  conducive  to 
the  above  objects,  and  the  doing  of  all 
things  and  the  exercise  of  all  powers  con- 
tained in  the  articles  of  association  of  the 
company." 

TTie  72nd  article  of  the  articles  of  asso- 
ciation was  as  follows :  "  Subject  to  the 
restrictions  herein  contained"  (which  re- 
strictions it  is  not  material  to  state),  "  the 
board  of  directors  shall  have  power  to  do 
all  acts  and  things  which  they  may  con- 
sider proper  or  advantageous  for  accom- 
plishing the  objects  and  for  carrying  on 
the  business  of  the  company ;  and  for  this 
purpose  they  may  from  time  to  time,  and 
on  such  terms  and  conditions  as  they  may 
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think  advisable,  make  and  enter  into  such 
purchases,  sales,  leases,  loans,  contracts  and 
agreements  as  they  may  think  fit,  and  may 
from  time  to  time  carry  out,  vary,  modify 
or  abandon  such  contracts  or  agreements." 

The  73rd  article  declared  what  powers 
as  to  management  should  be  possessed  by 
the  directors.  It  also,  among  other  things, 
empowered  them  to  carry  into  effect  the 
arrangements  mentioned  in  paragraph  10. 
of  the  memorandum  of  association;  and 
''to  establish  and  regulate  agencies  for 
purposes  of  the  company,  whether  in  the 
United  Kingdom  or  abroad,  and  to  do  all 
other  things  whatsoever,  whether  of  the 
like  or  other  sorts,  which  the  directors 
consider  to  be  in  any  way  incidental  to  or 
connected  with  any  of  the  above  objects 
or  conducive  to  the  attainment  thereof,  or 
otherwise  likely  in  any  respect  to  be  advan- 
tageous to  the  company";  and  to  borrow 
for  the  purposes  of  the  company  any  sum 
not  exceeding  100,000/. 

The  74th  article  was  as  follows :  "  No 
purchase,  sale,  contract  or  agreement  made 
or  entered  into  by  the  directors,  or  act 
done  by  the  directors  to  which  the  assent 
of  the  company  in  general  meeting  shall 
be  given,  shall  be  afterwards  impeached  or 
objected  to  by  reason  that  the  same  is  not 
within  or  is  opposed  to  the  business  and 
objects  of  the  company,  or  that  a  dissolu- 
tion of  the  company  may  be  thereby  ren- 
dered necessary,  or  on  any  other  ground 
whatsoever." 

By  an  agreement,  dated  the  16th  of  July, 

1865,  and  made  between  the  plaintiff*  and 
the  company,  it  was  agreed,  among  other 
things,  that  the  plaintiff  should  take  a 
transfer  of  200  shares  in  the  company 
immediately  after  the  settlement  of  the  pur- 
chase of  the  mines. 

The  48,976/.  was  paid  to  the  plaintiff 
partly  in  debentures  of  the  company  and 
bills  and  cash,  and  partly  in  1,225  fiilly 
paid-up  shares  in  the  company.  The  plain- 
tiff, in  pursuance  of  the  agreement  of  the 
15th  of  July,  1865,  also  took  a  transfer  of 
200  shares. 

By  an  indenture,  dated  the  5th  of  August, 

1866,  the  plaintiff,  in  pursuance  of,  and  in 
accordance  with,  Uie  agreement  of  the  7th 
of  June,  1865,  demised  to  the  company 
the  premises  comprised  in  the  lease  of  the 
13th  of  July,  1864,  for  the  term  of  fifty- 


nine  years  (wanting  two  days)  from  the 
1st  of  March,  1865,  reserving  the  same 
rent  as  was  reserved  by  the  original  lease, 
and  also  certain  royalties  which  by  the 
last-mentioned  agreement  were  agreed  to 
be  reserved.  The  under-lease  contained  a 
proviso  for  re-entry  in  case  the  company 
should  be  wound  up. 

By  another  indenture,  also  dated  the  5th 
of  August,  1865,  the  plaintiff  assigned  to 
the  company  the  goodwill  of,  and  the  plant, 
&c.  used  in,  the  business  carried  on  at  the 
mines. 

By  an  indenture,  dated  the  11th  of  July, 
1866,  made  between  the  company  of  the 
one  part,  and  the  defendant  Stephen  Phil- 
lips of  the  other  part,  the  company  mort- 
gaged the  mines,  plant,  &c  to  Phillips  to 
secure  the  repayment  by  them  to  him  of 
sums  amounting  together  to  11,000/. 

The  agreement  which  was  the  subject 
of  the  suit  was  entered  into  by  an  inden- 
ture, dated  the  6th  of  December,  1866, 
made  between  the  plaintiff  of  the  first 
part,  the  defendant  Stephen  Phillips  of  the 
second  part,  the  defendants  George  Can- 
nock and  John  Romanes  of  the  third  part, 
and  the  company  of  the  fourth  part  By 
this  indenture  it  was,  among  other  things, 
agreed  that  the  company  and  Stephen 
Phillips  should  surrender  to  the  plaintiff 
the  lease  of  the  5th  of  August,  1865,  and 
that  the  plaintiff  should  grant  to  the  com- 
pany a  new  lease  of  all  the  mines  therein 
comprised  upon  the  same  terms  as  those 
contained  in  the  lease  of  the  5th  of  August, 
1865,  except  that  in  lieu  of  the  rents  and 
royalties  by  the  same  lease  made  payable, 
there  should  be  payable,  (1)  a  rent  of 
600/.  a  year,  redeemable  within  three  years 
on  payment  to  the  plaintiff  of  5,000/.; 
and  (2)  rents,  royalties  and  sums  of 
money,  the  same  in  amount  as  those  made 
payable  by  the  lease  of  the  13th  of  July, 
1864 ;  and  except  that  the  new  lease  should 
not  contain  any  clause  avoiding  the  same 
in  the  event  of  the  company  being  wound 
up  or  dissolved. 

By  the  agreement  in  question,  the  com- 
pany released  the  plaintiff  &om  the  per- 
formance, on  his  part,  of  the  stipulations 
contained  in  the  agreement  of  the  7th  of 
June,  1865,  in  relation  to  the  dividend  of 
10/.  percent  on  the  shares  of  the  defendant 
company,  and  other  the  provisions  con- 
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tained  thereiii,  or  in  the  agreement  of  the 
15th  of  Jnly,  1865,  and  from  all  other 
claims  and  demands  whatsoever;  and 
agreed  that  the  company  would  also 
forthwith  cancel  all  shares  in  the  defen- 
dant company  then  standing  in  the  name 
of  the  pluntiff  npon  which  the  full  amount 
should  not  have  been  paid  up.  It  was  also 
agreed  that  the  defendants  Cannock  and 
Romanes  would  indemnify  the  plaintiff 
against,  among  other  things,  the  provisions 
of  the  agreements  of  the  7th  of  June  and 
the  15th  of  July,  1865,  and  all  claims  of 
the  company  against  him  as  a  member 
thereofl  It  was  also  agreed  that  the  plain- 
tiff should  transfer  to  the  defendant  Can- 
nock, among  other  things,  first  all  his,  the 
plaintiff's,  ^oUy  paid-up  shares  in  the  com- 
pany ;  and  secondly,  debentures  for  7,000^ 
issued  to  him  by  the  company. 

This  agreement  was  adopt^  by  the  com- 
pany at  an  extraordinary  general  meeting 
thereof,  held  on  the  21st  of  January,  1867, 
and  an  adjourned  extraordinary  meeting, 
held  on  the  5th  of  February,  1867  ;  and  it 
was  at  such  meetings  resolved  that  the 
articles  of  association  should  be,  and  the 
same  were  thereby  altered  and  amended  so 
tsLT  as  might  be  necessary  to  give  full  effect 
thereto. 

The  plaintiff  had,  in  pursuance  of  the 
agreement,  transferred  to  Cannock  all  his 
fully  paid-up  shares  in  the  company,  and 
also  his  debentures,  which  shares  and  deben- 
tures Cannock  had  accepted.  The  plaintiff 
had  also  done  other  acts  by  the  agreement 
required  to  be  done  by  him. 

At  a  meeting  of  the  company  held  on 
the  13th  of  February,  1867,  it  was  resolved 
that  the  company  should  be  wound  up 
voluntarily,  subject  to  the  supervision  of 
the  Court,  and  that  the  defendant  Michael 
LooLBBon  Levey  should  be  appointed  liqui- 
dator. 

The  voluntary  winding-up  was,  on  the 
2nd  of  March,  1867,  ordered  to  be  continued 
under  the  supervision  of  the  Court 

At  the  date  of  the  agreement  of  the  6th 
of  December,  1866,  the  plaintiff  held  in  the 
company  1,425  fully  paid-up  shares,  and 
200  shares  on  which  Uie  full  amount  had 
not  been  paid  up.  After  the  order  to  wind 
up  had  been  made,  the  plaintiff  discovered 
that  the  200  shares  had  not  been  cancelled, 
and  that  the  transfer  of  the  1,425  shares 


had  not  been  registered,  and  that  his  name 
was  still  on  the  register  in  respect  of  both. 
The  liquidator  revised  to  carry  into  effect 
the  agreement  of  the  6th  of  December, 
1866,  and  he  settled  the  plaintiff  on  the 
list  of  contributories  in  respect  both  of 
the  1,425  shares  and  the  200  shares. 

It  appeared  that  the  defendants  Phillips 
and  Cannock  and  Romanes  (for  whom 
Phillips  was  a  trustee)  had,  since  the  order 
to  wind  up  the  company,  obtained  a  fore- 
closure decree  in  respect  of  the  mortgage  of 
July,  1866. 

The  bill  was  not  filed  until  the  lapse  of 
several  months  after  the  order  to  wind  up 
had  been  made.  It  prayed  that  the  agree- 
ment of  the  6th  of  December,  1866,  might 
be  specifically  performed,  and  that  the 
defendants  Cannock  and  Romanes  might 
be  ordered  to  give  such  indemnity  as  was 
contemplated  by  the  agreement,  and  that 
the  plaintiff's  name  might  be  removed  from 
the  list  of  contributories  in  respect  of  the 
1,425  shares  and  200  shares  respectively. 

The  defence  set  up  by  the  answer  of  the 
liquidator  was  contained  in  the  21st,  22nd, 
23rd  and  24th  paragraphs  thereof^  and  was, 
in  substance,  that  the  meetings  of  the  com- 
pany at  which  the  agreement  was  assented 
to  had  not  been  duly  constituted,  and  were 
not  bona  fide  meetings  of  the  company.  It 
was  also  objected  that  the  agreement  sought 
to  be  enforced  was  vUra  vires,  and  that  the 
plaintiff  was  too  late  in  filing  his  bill.  The 
plaintiff's  evidence  went  to  shew  that  the 
meetings  of  the  company  had  been  properly 
constituted.  No  cross-bill  had  been  filed 
to  impeach  the  agreement. 

Mr,  Druce  and  Mr,  Solomon,  for  the 
plaintiff — The  agreement  was  either  within 
or  was  opposed  to  the  objects  of  the 
company.  K  it  was  opposed,  the  objection 
was  cured  by  the  meetings  of  January  and 
February,  at  which  the  articles  of  associa- 
tion were  alter^.  In  either  case  the  thing 
done  was  within  the  power  of  the  company. 
The  case  of 

Keni  V.  the  Freehold  Land  and  Brieh- 
making  Company,  37  Law  J.  Rep. 
(n.s.)  Chanc.  653 ;  s.  c.  3  Law  Rep. 
Ch.  Ap.  493, 
does  not  strike  at  this  case,  as  the  plaintiff's 
name  was  not  on  the  register  with  his  con- 
sent, but  through  the  &ult  of  the  company. 
The  company  ought  to  have  cancelled  the 
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shares  immediately  after  passing  the  reso- 
lutions assenting  to  the  agreement,  and  it 
was  through  the  default  of  the  company 
that  this  was  not  done. 

The  Colonial  and  General  Oas  Com- 
pany^s  case,  2  Law  J.  Notes  of  Cases, 
118;  8.  c.  2  Weekly  Notes,  118, 
is  strongly  in  favour  of  the  plaintiff.  At 
any  rate,  the  plaintiff  was  entitled  to 
relief  against  the  defendants  Cannock  and 
Romanes  in  respect  of  their  agreement  to 
indemnify  him.  They  also  referred  to 

Spademan  v.  Evans,  37  Law  J.  Rep. 
(n.8.)  Chanc.  752;  3  Law  Rep.  E.  &  L 
Ap.  171 ; 
In  re  the  Trent  and  Humher  Ship- 
Building  Company^  37  Law  J.  Rep. 
(n.8.)  Chanc.  686;  s.  c.  6  Law  Rep. 
Eq.  396. 

Mr,  Fry,  for  the  defendants  Phillips, 
Cannock  and  Romanes. — ^The  rule  as  to 
the  liability  of  shareholders  on  the  register 
through  the  default  of  others  is,  that  if 
at  the  date  of  the  order  to  wind  up 
a  shareholder  be  on  the  register  throng 
the  default  of  a  third  person,  the  share- 
holder is  fixed ;  but  if,  as  in  the  present 
case,  he  be  on  the  register  through  the 
default  of  the  company,  it  is  otherwise. 
The  72nd  of  the  articles  of  association  au- 
thorized the  company  to  cancel  shares,  and 
such  a  step  was  within  the  scope  of  the 
company.  The  case  made  by  the  bill  was 
against  the  company,  and  not  against  the 
defendants  for  whom  he  appeared. 

He  referred  to 
Rawlins  v.  Lambert,  1  Jo.  <fe  H.  468. 

Mr,  Higgins,  for  the  liquidator,  con- 
tended that,  even  if  the  agreement  was 
intra  vires,  it  was  not  binding  on  the  com- 
pany, as  the  provisions  of  the  articles  of 
association  with  respect  to  alterations 
therein  had  not  been  complied  with.  But 
the  agreement  to  cancel  the  shares  was 
ultra  vires — 

Richmxmd^s  case,  4  Kay  <fe  J.  305. 
There  can  be  no  cancellation  of  capital 
without  express  provbions  to  that  effect. 
But  this  bill  was  filed  after  the  commence- 
ment of  the  winding-up,  and  the  plaintiff's 
name  cannot  therefore  be  removed — 

Kent  V.  the  Freehold  Land  Company. 
It  may  be  that  credit  was  given  to  the  com- 
pany by  the  plaintiff's  name  remaining  on 


the   register.      He  also    referred    to   the 
case  of 

Oakes  V.   Turquand,   36  Law  J,  Rep. 

(n.8.)  Chanc  949;  s.  c.  2  Law  Rep. 

E.  &  L  Ap.  326. 
Mr,  Druee,  in  reply. — The  decision  in 
Peek  V,  Tiirquand  does  not  affect  the 
exercise  by  the  company  of  any  special 
powers  to  release  constituent  members. 
The  answer  to  any  objection  as  to  the  regu- 
larity of  the  meetings  of  the  company  16 
the  74th  of  the  articles  of  association. 
What  was  done  in  this  case  was  done  in 
virtue  of  the  constitution  of  the  company. 

GiPPARD,  V.C.  (Nov.  24),  after  stating 
the  facts,  said — Regard  being  had  to  these 
circumstances  and  to  the  allegations  in  the 
answer  and  afi^davit,  I  do  not  hesitate  to 
say  that  unless  the  agreement  is  bad  as 
being  uUra  vires,  no  suffici^it  grounds  are 
alleged  for  impeaching  it.  Moreover,  whe- 
ther there  were  or  were  not  such  meetings 
as  were  sufficient  legally  to  effect  an  alter- 
ation in  the  articles  of  association,  the 
agreement  was,  in  my  opinion,  assented  to 
in  and  by  two  general  meetings  of  the  com- 
pany, for  the  meetings  of  the  21st  of  Jan- 
uary and  the  5th  of  February,  1867,  were 
duly  convened  and  held. 

The  questions,  therefore,  for  consideration 
are,  whether  under  these  circumstances  the 
agreement  of  the  6th  of  December,  1866, 
is  ultra  vires  in  whole  or  in  part,  and  if 
not  ultra  vires  as  regards  the  200  shares, 
then,  whether  the  plaintiff  ought  or  ought 
not  to  be  on  the  list  of  contribntories  in 
respect  of  them.  The  agreement  in  question 
altered  the  temls  of  the  original  arrange- 
ment between  the  plaintiff  and  the  com^ 
pany ;  it  altered  the  roy^ties  in  &vo«ir  of 
the  company,  and  put  an  end  to  the  clauAe 
in  the  under-lease  of  the  dth  of  August, 
1865,  to  the  effect  that  in  the  event  of  the 
company  being  wound  up,  that  underlease 
should  be  void.  Amongst  other  provisions 
contained  in  it  is  the  following. — [His 
Honour  then  read  the  clause  hei^siiibefore 
set  forth  as  to  the  caneellation  of  shares, 
and  then  said]  —  No  one  can,  in  mj 
judgment,  have  read  the  memoraodom 
and  artides  of  association  and  comparwl 
the  agreement  of  December,  1866,  witk 
the  previous  arrangement,  and  reasonal^ 
entertain  a  doubt   as  to  any   part  of  it 
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being  uUra  vires  excepting  tliat  which 
provides  for  the  cancellation  of  the  shares 
standing  in  the  plaintiff's  name ;  that  part 
of  the  agreement  is  fairly  open  to  discus- 
sion. But  while  it  must  be  admitted  on 
the  one  hand  that  the  ordinary  powers 
usually  conferred  on  directors  and  meetings 
of  shareholders  do  not  authorize  the  cancel- 
lation of  shares,  it  must  be  equally  ad- 
mitted on  the  oUier,  that  provisions  for  the 
forfeiture  of  shares  are  usual,  and,  if  duly 
and  bona  Mde  called  into  operation,  perfectly 
legal 

The  same  also  must  necessarily  be  the 
result  and  effect  of  provisions  for  the  can- 
cellation of  shares,  if  provisions  there  be 
that  authorize  anything  of  the  kind.  Is 
then  the  cancellation  of  shares  authorized 
by  the  memorandum  of  association  and 
articles?  To  this  question  I  should  have 
great  difficulty  in  giving  an  affirmative 
answer  if  there  were  no  such  thing  as  the 
74th.  article.  But  when  I  take  into  con- 
sideration the  10th  and  12th  paragraphs  of 
the  memorandum  of  association,  add  to  these 
the  72nd  and  73rd  of  the  articles  of  asso- 
ciation, and  then  bear  in  mind  that  the 
74th  of  the  articles  is  this :  viz.,  *'  that  no 
purchase,  sale,  contract  or  agreement  made 
or  entered  into  by  the  directors,  to  which 
the  assent  of  the  company  in  general  meet- 
ing shall  be  given,  shall  be  afterwards 
impeached  or  objected  to  by  reason  that 
the  same  is  not  within  or  is  opposed  to  the 
business  and  objects  of  the  company,  or 
that  a  dissolution  of  the  company  may  be 
thereby  rendered  necessary,  or  on  any  other 
ground  whatsoever,''  I  am  at  once  led  to 
a^  what  reason  can  there  be  for  so  limiting 
the  effect  of  this  article  as  to  exclude  from 
its  operation  that  part  of  the  contract  of 
December,  1866,  which  has  to  do  with  the 
cancellation  of  shares?  Cancellation  of  shares 
is  no  more  a  reduction  of  capital  than  is 
forfeiture  of  shares.  The  objection  to  the 
validity  of  the  cancellation  is  that  it  is 
uUra  vires;  but  the  very  object  of  the 
74th  article  is  to  provide  that  the  assent 
of  the  company  in  general  meeting  shall 
validate  that  which,  but  for  such  assent, 
mi^lit  have  been  invalidated  as  being  ultra 
vires.  That  assent  is  to  prevent  the  im- 
peachment of  any  contract  by  reason  that 
the  same  was  not  within  the  business  and 
objects  of  the  company,  or  on  any  other 
Naw  Sbkiis.  38.— Chavo. 


ground  whatever,  and  that  assent  has  been 
given  to  the  agreement  in  question,  each 
and  every  part  of  it ;  and  it  seems  to  me  to 
follow  as  a  consequence  that  each  and  every 
part  of  it  has  been  rendered  valid  and  un- 
impeachable. This  being  so,  ought  or  ought 
not  the  plaintiff  to  be  on  the  Ust  of  con- 
tributories  as  a  present  member  of  the 
company?  The  result  of  the  decisions  bear- 
ing on  this  point  may  be  simply  stated  : 
First,  if  a  man  has  become  a  shareholder 
in  such  a  way  that  the  contract  is  voidable 
at  his  option,  but  not  at  the  company's; 
then,  if  he  has  not  avoided  the  contract 
or  done  what  is  tantamount  to  avoiding  it 
before  the  winding-up,  he  is  held  liable  as 
a  contributory.  Again,  if  a  man,  being 
a  shareholder,  has  sold  Ms  shares,  he  is  not 
relieved  firom  being  a  contributory  if,  owing 
either  to  his  own  neglect  or  tiiat  of  his 
transferee,  or  if,  in  fact,  owing  to  any  cause, 
except  the  neglect  of  the  company,  his 
transferee's  name  has  not  been  substituted 
for  his  at  the  date  of  the  winding-up.  If 
the  omission  to  substitute  the  name  of  the 
transferee  is  owing  entirely  to  the  neglect 
and  defEiult  of  the  company  he  would  be 
relieved.  Again,  every  one,  be  he  share- 
holder or  outside  creditor,  must  be  taken 
to  deal  with  a  company  according  to  its 
constitution  as  appears  from  its  memoran- 
dum and  articles  of  association,  and  cannot 
complain  of  what  can  be  lawfully  done 
pursuant  to  that  constitution  however  it 
may  affect  him.  What  then  is  here  the 
case  which  has  to  be  solved?  Simply  this : 
a  valid  and  binding  contract,  dated  the 
6th  of  December,  1866,  which  provides 
that  the  company  shall  forthwith  cancel  all 
shares  standing  in  the  name  of  the  plaintiff 
upon  which  the  amount  shall  not  have  been 
paid  up.  Secondly,  a  valid  and  binding 
contract  which  contains  a  release  of  the 
provisions  of  the  agreement  of  the  5th  of 
July,  1865,  being  the  agreement  under  ' 
which  the  shares  were  taken.  Thirdly,  the 
assent  of  the  company  to  the  agreement  at 
two  meetings,  held  respectively  on  the 
21st  of  January  and  the  5th  of  February, 
1867.  Fourthly,  a  winding-up  which  must 
be  taken  to  have  commenced  on  the  13th 
of  February.  Fiffchly,  everything  done  by 
the  plaintiff  which  ought  to  have  been 
done  by  him;  but  sixthly,  Ms  name  on 
the  register  at  the  date  of  the  winding-up. 
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Before  that  period,  however,  he  had  legally 
ceased  to  be  a  shareholder,  and  if  anything 
was  not  done  which  ought  to  have  been 
done,  the  default  was  the  default  of  the 
company.  For  these  reasons,  and  under 
these  circumstances,  I  am  of  opinion  that 
the  plaintiff's  name  ought  not  to  be  on  the 
list  of  contributories  in  the  character  of  a 
present  member.  As,  however,  he  was 
a  member  up  to  and  including  the  5th  of 
February,  1867,  the  question  is  in  sub- 
stance more  a  question  between  him  and 
the  other  shareholders  than  between  him 
and  the  creditors,  for  there  scarcely  could 
have  been  new  creditors  between  the  7th 
and  the  winding-up,  and  no  cancellation 
can  affect  a  past  liability.  The  plaintiff, 
therefore,  is  entitled  to  a  decree  for  specific 
performance  together  with  the  costs  of  the 
suit,  such  costs,  however,  to  be  carried  in 
for  proof  and  payment  under  the  winding- 
up.  The  plaintiff's  name  must  betaken 
from  the  list  of  contributories  as  a  present 
member,  but  without  prejudice  to  any 
application  that  may  be  made  to  make  him 
a  contributory  as  having  been  a  past  mem- 
ber. And  then  a  bond  must  be  executed  by 
the  defendants,  Cannoek  and  Romanes,  to 
be  settled  in  chambers,  if  the  parties  differ. 
There  will  be  no  costs  except  those  which 
I  have  directed  to  be  proved  wader  the 
winding-up. 

8oliciton-*Mr.  John  J«  Solomoo,  for  plaintiff; 
MoMTs.  Avhunt,  Morris  k  Ck>„  for  defeo(Unt»; 
Mr.  B.  H.  Peacock,  fur  the  liquidator. 


Loan  BoviLLT,  H.R. 
June  &. 


EYTON  V.  THE  DEN- 
BIGH, EUTHIN  AND 
COEWEN  EAILWAY 
COMPANY. 

KICKMAN  V.  JOHNS. 


Receiver  —  Leave  to  Dietrain  —  Lands 
Claueee  Consolidation  Acty  1845,  9,  11. — 
80^31  Viot,  c.  127.  #.4. 

Where  property  over  which  a  person 
ciaims  a  right  to  distrain  is  m  the  hands  of 
a  receiver  the  Court  will  give  leave  to  dis- 
train^ unless  it  is  clear  that  the  property  is 
not  within  the  power  of  distress. 

The  owner  of  a  retUeharge  granted  under 
section  10.  of  the  Lands  Clauses  Consolida- 


tion Acty  1845,  has  no  power  of  distress 
other  than  that  given  by  section  11.  And  it 
does  not  extend  to  goods  which  the  company 
have  assigned  for  the  benefit  of  creditors, 

Semble  — ^i^  30  d:  31  Vict  c,  127.  s.  4, 
the  rolling  stock  of  a  railway  company  is 
protected  from  sudi  distress. 

Under  section  10.  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ike  Denbigh  and 
Corwen  Railway  Company  granted  rent- 
charges  as  the  prices  of  lands  taken  for 
the  purposes  of  their  undertaking ;  by  sec- 
tion 11.  of  that  act  such  rentcharges  are 
made  a  charge  on  the  tolls  of  the  railway, 
and  the  section  provides  farther  for  their 
recovery  in  the  following  terme:  **And  if 
at  any  time  any  such  rents  be  not  paid 
within  thirty  days  after  they  so  become 
payable,  and  after  demand  thereof  in  wrii^ 
ing,  the  person  to  whom  any  such  rents 
shall  be  payable  may  either  recover  the 
same  from  the  promoters  of  the  undertakiag, 
with  costs  of  suit,  by  action  of  debt  in  any 
of  the  superior  Courts,  or  it  shall  be  lawful 
for  him  to  levy  the  same  by  distress  of  the 
goods  and  chattels  of  the  proaooters  of 
the  undertaking." 

The  suit  of  £yton  v.  the  Def^gh  Bail- 
way  Company  was  instituted  by  the  owner 
of  one  of  the  rentcharges,  on  behalf^  of  her- 
self and  the  other  owners  of  rentcharges, 
for  payment  of  the  rentchai^ges  and  the 
appoifitment  of  a  receiver*  A  receiver  wsa 
appointed  in  that  suit  Li  April,  1868«  the 
Master  of  the  Rolls  gave  leave  to  the  owner 
of  one  of  the  rentcharges  to  distrain,  notwith- 
standiBg  the  appointment  ctf  a  receiver  in 
that  suit  (1).  The  company,  by  a  deed  duly 
registered  as  a  bill  cdf  aale^  assigned  and 
eonveyed  their  superfluous  land,  engines, 
carriages,  waggone,  ibc.,  chattels,  dOfeots 
and  articles,  to  trustees,  for  the  benefit  of 
their  creditors  as  therein  mentioned  The 
suit  of  Rickman  ▼.  Mum  was  iot  the 
administration  of  the  trusts  of  that  deed, 
and  a  receiver  was  appointed  in  it  This 
'^as  a  motion  by  Wynne,  the  owner  of  a 
rentcharge,  for  leave  to  distrain  on  any 
property  on  the  lands  Which  he  had  con- 
veyed to  the  company  in  consideration  of 
his  rentcharge.  Notwithstanding  both  suits, 
a  station  had  been  built  on  the  land. 

(1)  Beported  87  Law  J.  Rep.  (H.s.)  Chanc.  ««9; 
1.  o.  Law  Bep.  6  £q.  14. 
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Mr.  Bradford^  (with  whom  was  Mr, 
Jes9et^  for  Wynne,  said  that  leave  had  been 
granted  in  a  similar  case  in  the  first  suit 
(1),  and  would,  therefore,  be  granted  also 
in  the  second.  TTie  power  of  distress  was 
not  ousted  by  the  deed  of  assignment.  If 
the  owner  of  a  renteharge  had  not  a  right 
to  distrain  over  this  property  as  not  being 
ihst  of  the  company  under  section  11.  of 
th»  Lands  Clauses  Act,  still  snch  owner 
by  common  law,  or  as  being  the  owner 
of  rent  issuing  out  of  land,  had  nnder 
4  Geo.  2.  c  28.  s.  5.  such  power.  But  if 
Wynne  had  no  such  power,  the  Court  ought 
not  to  decide  the  question  now,  but  should 
remove  the  obstacle,  owing  to  the  poperty 
being  in  the  hands  of  an  officer  of  the 
Court 

Mr.  BaggtiUay  and  Mr.  A.  E.  MtlUr,  fcvr 

the  plaintiff  iu   the  two  suits,   and  Mr. 

Drifdfny  for  the  company,  did  not  oppose 

the  leave  being  given  in  the  first  suit  But 

they  said,    the  property  which   had  been 

assigned  was  otearly  not  within  the  only 

power  po6«9essed  by  the  applicant  which  was 

vnd^  section  1 1.  of  the  Lknds  Clauses  Act 

On   groiittds  of  public    policy   the   pkmt 

necessary  for  keeping  up  the  working  of 

die  railway  would  not  be  interfered  with — 

Oardner  v.  tk^  London,  Ohatkam  und 

Dover  Railway  Company^  36  Law  J. 

Rep.  (K.s.)  Chane.  323;    s.  c  Law 

Rep.  2  Cbanc  201, 

and  it  was  expressly  provided  against  by 

statute  30  A  31  Vict  c.  127.  s.  i. 

Mr.  Bradford  replied. 

Tke  Mastbb  of  the  RouiS  made  the 
onier  asked  Itir  in  the  iirst  stiit^  but  refnaed 
to  give  Lraive  in  the  second.  He  conld  not 
allow  tke  applicant  to  take  the  goods  con- 
veyed to  tnistees,  or  the  rolling  stock  of 
the  CMnpany. 


aoikatow-^^Muf.  Rooki,  Kewiok  ft  Haiftan, 
•0in|»  f^r  Mr.  P.  £.  Ejrton.  FUal,  for  plaintiff 
Id  tli«  ftcst  tui^  v^  Mr,  L.  AdAau,  fiuthio, 
for  pUio^ff  io  the  second  luit;  Mr.  Noye»,  for 
defendAOta;  M^^sers.  Chester  &  Co.  and  Messrs. 
G.  L.  Ejre  k  Co.,  for  other  parties  interested. 


WUl — Construction — "  Surviving  "  read 
«  Other.'* 

Testator  directed  his  trustees  to  pay  one 
seventh  part  of  his  residuary  estate,  after  con- 
version, to  each  of  his  tufo  sons  upon  their 
attaining  twenty  one,  and  to  pay  the  income 
of  one  other  seventh  part  to  his  daughter  E. 
for  her  life,  and  after  her  death  to  divide 
the  capital  thereof  among  such  children  of 
E.  as  should  attain  twenty-one,  and  cu  to 
the  other  four  sevenths  upon  like  trusts  for 
the  benefit  of  his  daughters  A,  B,C.  and  D, 
and  their  children.  And  the  testator  directed 
that  in  case  any  of  his  daughters  should  die 
without  leaving  issue  surviving  them,  then  the 
shares,  as  well  original  as  accruing,  of  such 
daughters  should  be  divided  among  his  sur- 
viving sons  and  daughters,  the  shares  of  any 
daughters  to  be  held  upon  the  trusts  therein 
declared  concerning  the  other  shares  as  ac- 
cretions thereto: — Held,  thai  *' surviving* 
was  to  be  read  as  equivalent  to  "  other. ^ 

This  was  a  special  case. 

John  Sparks,  by  his  will,  dated  the  10th 
of  October,  1 856,  gave  his  residuary  real 
and  personal  estate  to  trustees,  upon  trust 
to  convert,  and,  after  payment  thereout  of 
his  debts  and  certain  legacies,  then  to  pay 
one  seventh  part  of  the  residue  to  each  of 
his  sons  John  and  Joseph  upon  their  attain- 
ing twenty-one ;  and  as  to  one  other  seventh 
part  to  pay  the  income  thereof  to  his 
daughter  Elizabeth  for  her  life,  and  after 
her  death  to  divide  the  capital  among  such 
cbildrea  of  Elizabeth  as  should  attain 
twenty  one;  and  as  to  the  other  four 
sevenths  upon  like  trusts  for  the  benefit  of 
his  daughters  Esther,  Mary,  Martha,  Mar- 
garet and  their  children ;  and  the  testator 
further  directed  that  in  case  any  one  or 
more  of  his  dau^ters  should  die  without 
leaving  issue  her  or  them  siurviving,  then 
the  share  or  shares,  as  weU  original  as 
accruing,  of  any  and  every  such  daugh- 
ters or  daughter  so  dying  without  issue 
should  go  and  be  divided  among  his  sur- 
inving  sons  and  daughters,  the  shares  of 
any  daughters  to  be  held  upon  the  trusts 
therein  declared  concerning  the  other  shares 
or  o^er  the  ahare,  if  only  one,  as  an  aocre- 


Digitized  by 


Goo^^ 


76 


COURTS  OF  CHANCERY: 


[N.a 


tion  or  accretions  thereto  respectively,  and 
for  the  equal  benefit  of  such  other  ^ares, 
if  more  than  ona 

The  testator  died  in  1862,  leaving  five 
daughters  and  one  son  surviving;  John 
Sparks  the  younger  having  died  in  his  life- 
time. 

Elizabeth  died  in  1864,  leaving  two 
children. 

Mary  died  in  1867,  without  having  been 
married. 

The  question  submitted  to  the  Court  was 
whether  the  children  of  Elizabeth  were 
entitled  to  participate  in  Mar/s  sevwith, 
f.  tf.,  whether  the  word  **  surviving"  in  the 
accruer  clause  was  to  be  read  ^' other.'' 

Mr,  W.  M,  James  and  Mr.  Woodroffe^ 
for  the  plaintiffs,  the  trustees. 

Mr,  Druce  and  Mr.  North,  for  the  chil- 
dren of  Elizabeth  relied  on 

Cole  V.  Seioell,  2  H.L.  Cas.  186. 
Smith  V.  Oshome,  6  Ibid.  375. 
Wilmot  V.  Wilmot,  8  Ves.  10. 
Hollands,  AlUop,  29  Beav.  498. 
Hodge  v.  Foot,  34  Ibid.  349. 
Hurry  V.  Morgan,  36  Law  J.  Rep.  (n.s.) 
Chanc.  105;  s.c.  Law  Rep.  3  Eq.  152. 
Mr,  Kay  and   Mr.  Bardswell,  for  the 
surviving  brother  and  sisters,  cited 

Ferguson  v.  Dunbar,  3  Bro.  C.C.  469, 

note. 
Milsom  V.  Awdry,  6  Ves.  465. 
Hawkins  v.  Hamerton,  16  Sim.  410. 
Leeming  v.  Sherratt,  1 1   Law  J.   Rep. 
(N.s.)  Chanc.  423 ;  s.  c.  2  Hare,  14. 
In  re  Corhetfs  Trusts,  29  Law  J.  Rep. 
(n.s.)  Chana  458;  s.  c.  Johna  591. 

GiFFABD,  V.C.  said  that  this  case  differed 
in  some  particulars  from  all  the  decided 
cases.  Here  the  testator  had  in  effect  given 
the  share  of  a  daughter  djing  without  issue 
to  his  surviving  son  and  to  the  "  shares"  of 
his  daughters.  Now  the  original  g^fts  were 
to  the  sons  absolutely,  but  to  the  (feughters 
for  life  only,  with  remainders  to  such  of 
their  children  as  should  attain  twenty-one ; 
and  then  came  the  proviso  whereby  ^le 
share  of  any  daughter  djdng  without  issue 
was  to  go  to  the  sons  absolutely  and  to  the 
daughters  in  such  a  way  as  to  increase  their 
shares.  That  result  could  not  happen  if 
the  word  "  surviving"  were  to  be  construed 
in  its  strict  literal  sense.   He  therefore  held 


that,  looking  at  the  special  wotdiag  61  the 
accruer  clause,  and  the  manifest  intentioo  of 
the  testator,  the  word  **  surviving"  must  be 
read  as  '*  otiier,"  and,  as  a  neeessary  ooose- 
qnenoe,  the  children  of  Elizabeth  would 
participate  in  Maty's  share. 

Solicitor— Mr.  W.  W.  Wynne,  agsnt  for  Mesav. 
Aapinall  k  Bird,  LiTerpool,  lor  sU  parties  inter- 
eatod. 


GiFPAKD,  V.C. 
Nov.  18. 


OB£BN  V.  WYNN. 


Principal  and  Surety  —  Composition  - 
Deed  by  Principal —  Covenant  to  pay 
Interest  on  extinguished  Debt — Right  of 
Creditor  against  Surety  not  barred, 

A  (febtor  executed  a  deed,  wader  section 
192.  of  the  Bankruptcy  Act,  1861,  which 
amounted  to  a  cesdo  bonorum,  and  contained 
a  general  release  from  his  creditors,  foUoufed 
by  a  proviso  reserving  any  rights  they  mdght 
have  against  any  other  persons  in  respect  of 
any  debt  due  by  the  debtor  either  alone  or 
jointly  with  any  other  person  :• — Held,  that 
a  surety  for  interest  only  on  a  debt  thereby 
released  was  not  discharged  from  payment 
of  interest  which  had  accrued  due  since  the 
date  of  the  release. 

Webb  V.  Hewitt,  3  Kay  <fe  J.  438,  eah 
plained. 

By  an  indenture,  dated  the  2drd  of 
AprU,  1866,  and  made  between  Thomas 
Qreen  of  the  finft  part,  the  plaintiff' of  the 
second  part^  and  the  defendant  of  the  third 
part,  Thomas  Ghreen  mortgaged  certain 
leasehold  premises  to  the  defendant  to 
secure  a  sum  of  1,000/.  The  deed  con- 
tained the  usual  oofvenant  by  Thomas 
Green  alone  to  pay  the  1,000/.,  and  Ji  joint 
and  several  covenant  by  Hiesnas  Green  and 
the  plaintiff  that  if  the  sum  of  1,000/.,  or 
any  part  thereof  should  remain  unpaid, 
they,  the  said  Thomas  Green  and  the  plain- 
tiff^, or  one  of  them^  their  or  his  hein, 
executors  or  administrators,  would,  so 
long  as  the  same  sum,  or  any  part  th^^o^ 
remained  unpaid,  pay  to  the  defendant,  his 
executors,  administrators  or  assigns,  interest 
on  the  said  sum,  or  so  much  thereof  as 
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slioald  for  tlie  time  being  remain  unpaid, 
at  the  rate  of  10/.  per  cent  per  annum,  by 
equal  quarterly  payments. 

On  the  3l9tof  December,  1866,  Thomas 
Qreen  executed  a  deed  of  assignment  under 
the  192nd  section  of  the  Bankruptcy  Act, 
1861,  which  was  duly  r^;istered  on  the 
following  day,  and  to  which  the  defendant 
gsLve  his  written  assent  By  that  deed 
Thomas  Qreen  conveyed  and  assigned  all 
his  real  and  personal  estate  to  a  trustee 
upon  trust  to  convert,  and  after  payment 
of  expenses  to  pay  and  divide  the  residue 
among  the  creditors  of  the  debtor,  whether 
such  creditors  should  or  should  not  execute 
that  indenture,  rateably  and  in  like  manner 
as  if  the  said  debtor  had  been,  on  the  day 
of  the  date  thereof,  a  bankrupt.  The  deed 
also  contained  the  following  clauses  : 

"  And  this  indenture  witnesseth  that,  in 
consideration  of  the  assignment  hereinbe- 
fore contained,  they  the  said  creditors  do 
respectively  hereby  acquit,  release  and  dis- 
cluuge  l^e  said  debtor,  his  heirs,  executors 
and  administrators  of  and  from  all  and 
flingnlar  the  debts  due  to  them  respectively 
by  the  debtor,  and  all  actions,  suits,  acoounts^ 
reckonings,  claims  and  demands  whatsoever 
in  respect  of  the  same  debts,  or  any  of 
them,  or  any  part  thereof,  respectively,  or 
in  respect  of  any  matter  or  thing  respeo- 
tively  relating  thereto.  Provided  always, 
that  nothing  herein  contained  shall  in  any 
way  invalidate,  prerjudioe  or  affect  any 
mortgage,  charge  or  any  specific  lien  or 
security  held  by  any  creditor  of  the  said 
debtor,  or  any  right  or  remedy  which  any 
nodi  creditor  may  have  against  any  other 
person  or  persons  in  respect  of  any  debt 
due  by  the  said  debtor,  either  alooe  or 
jointly  with  any  other  person  or  peraons, 
or  any  part  thereof" 

On  the  23rd  of  June,  1868,  the  defen- 
dant in  this  suit  commenced  an  action  at 
law  against  the  plaintiff  in  this  suit  to 
Teeover  interest  which  had  aeenied  due  on 
the  1^000/.  since  the  date  of  the  composi- 
tion-dbed;  whensupon  the  plaiBtiff  filed 
this  biU,  asking  for  an  injunctoon  to  restrain 
the  defettdant  from  prosecuting  his  action^ 

Mr.  Druee  and  Mr.  CaldeooU^  for  the 
pbintii'.-^Thifl  case  eomes  within  the  deci- 
sion in 

WM  V.  BevfiU,  3  Kay  <&  J.  43a 


There  has  been  an  absolute  release  of  the 
debt  The  debt  has  been  extinguished, 
and  the  surety  was,  under  the  covenant 
in  the  mortgage  -  deed,  liable  to  pay 
interest  on  the  debt  only  so  long  as  it 
remained  unpaid.  In  all  the  cases  at  com- 
mon law  which  will  be  relied  on  by  the 
other  side,  there  was  a  debt  due  from  the 
surety  at  the  time  of  the  release.  Here  the 
interest  which  is  claimed  has  accrued  due 
since  the  date  of  the  release.  The  principal 
has  never  been  liable  for  it,  nor  can  the 
surety  be  liable. 

Mk  Kay  and  Mr,  Whately,  for  the  defen- 
dant, relied  on  the  proviso  contained  in  the 
deed  of  release.  That  deed  would  be  con- 
strued, at  law,  not  as  an  absolute  release, 
but  as  a  covenant  not  to  sue  the  principal 
debtor ;  and  a  proviso  reserving  all  rights 
against  everybody  other  than  the  principal 
debtor  was  valid  and  sufficient  to  reserve 
those  rights.     They  cited 

Fince  V.  Barker,  4  EL  &  B.  760 ;  a  c. 

24  Law  J.  Rep.  (N.a)  Q.B.  130. 
Keyes  v.  Elkma,  5  Best  &  S.  240;  s.  c. 

34  Law  J.  Rep.  (n.s.)  Q.R  25. 
Andrew  v.  Macklin,  6  Best  <fe  S.  201 ; 

S.C.  34  Law  J.  Rep.  (n.s.)  Q.B.  89. 
Ex  parte  Came,  Law  Rep.  3  Ch.  463. 
Mr,  Dintjce,  in  reply. 
JSoUyy.  Forbes,  2  Brod.  «k  B.  38. 
Nicholson  v.  Revill,  4  Ad.  <fc  E.  675 ; 
8.  c.  5  Law  J.  Rep.  (n.s.)  K.B.  129. 
Johnson  v.  BarraXt,  Law  Rep.  1  Exch. 

65,  and 
Browne  v.  Carr,  2  Russ.  600, 
were  also  referred  to  in  the  course  of  the 
arguments. 

Mr,  Druce  replied. 

GiFFABD,  V.C. — ^The  question  in  this 
ease  is  whether  the  plaintiff,  who  is  surety, 
is  released  or  not.  If  he  is  released,  of 
course  he  is  entitled  to  an  injunction ;  if 
he  is  not  released,  his  bUl  must  be  dismissed. 
Now,  the  first  and  main  authority  relied 
upon  on  the  part  of  the  plaintiff  is  Webb 
y.  ffeunU*  I  have  only  to  say  this  as  to  the 
decision  in  Webb  v.  Hewitt,  that  it  seems 
to  me  to  proceed  entirely  upon  this  view 
Ojf  the  transaction,  that  there  had  been  a 
contract  between  the  principal  debtor  and 
the  principal  creditor  that  a  certain  trans- 
action should  amount  to  payment  and  to 
extinguishment  j  and  that  being  so,  it  ren- 
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ders  it  unnecessary  to  allude  to  that  case 
further,  for  it  has  no  application  to  the 
present  Then,  with  regard  to  all  the  other 
cases,  what  they  amount  to  may  be  stated 
in  a  very  few  words.  From  the  case  of 
Solly  V.  Forbes  down  to  the  more  recent 
cases  which  have  been  quoted,  the  rule  has 
always  been  this,  that  you  may  suspend 
your  rights  for  ever  against  the  principal 
debtor  and  yet  preserve  your  rights  against 
the  surety ;  and  that  even  though  you  put 
into  the  deed  words  which  in  form  are  a 
release,  the  Court  will  not  give  that  effect  to 
them,  but  will  take  the  whole  of  the  deed 
together,  and  effectuate  that  which  is  the 
real  intention  of  the  parties. 

That  being  so,  what  is  it  we  have  here  ? 
We  have,  I  quite  agree,  a  state  of  things 
which  is  not  exactly  the  same  as  if  it  had 
been  an  ordinary  case  of  two  persons  jointly 
and  severally  liable  for  the  same  mortgage 
debt.— [His  Honour  referred  to  the  terms 
of  the  mortgage^deed  and  of  the  oomposi- 
tion-deed,  and  read  the  proviso  at  the  end 
of  the  latter  deed*  He  then  proceeded] — 
Now,  is  or  is  not  this  a  right  which  the 
creditor  has  in  respect  of  a  debt  due  by  the 
debtor )  If  you  look  in  the  moet  minute 
and  technical  way  to  the  form  of  the  cove- 
nant, it  is  for  pa3nnent  of  interest  in  respect 
of  this  very  debt  No  doubt  there  is  a  dif- 
ference between  the  ordinary  form  of  cove- 
nant and  this  form  of  oovenani  -,  but  I 
cannot  hold  that  there  is  the  slightecft  dif- 
ference in  effect.  I  cannot  have  the  least 
doubt  but  that  the  intent  of  the  deed  of 
the  dlstof  December,  1866,  was  to  give 
a  qualified  release,  or  rather  suspension  of 
right  to  proceed,  to  this  extent  only,  that 
whenever  any  creditor  had  a  remiedy  in 
tespect  of  any  debt  against  any  other  per- 
son than  Thomas  Green,  then  that  remedy 
should  be  reserved.  I  think  it  is  clearly  so 
expressed  in  thia  proviso  at  the  end  of  the 
deed ;  and  that  being  so,  the  bill  mual  be 
dismissed.  There  may  be,  and  is,  a  dis- 
^ctioii  in  words  between  this  case  and 
Solly  V.  Forbes  and  that  class  of  caaes,  but 
'  in  substance  and  effect  there  is  neither  dis- 
tinction nor  difference  of  any  kind. 

Solicitors — Messrs.  Haroourt  &  Macarthur,  for 
plaintiff;  Messrs.  Birch  &  Ingram,  for  defen- 
dant. 


In  re  THE  companies'  act, 
Stuart  VG        ^^^^ '    ^^^   ^"^  ''^   ™^ 

Jr^  '    T  .  vy.    1      ^^^^  CILCEN  MININO  COM- 
*  PANY  (limited). 

(mbs.  edgwoeth*s  claim,) 

Company — Winding-up — Bankers  of  the 
Company — Overdrawn  Account — Debt, 

By  a  clause  in  the  articles  of  association 
of  a  company y  the  directors  were  prohibited 
from  contracting  any  loan  beyond  600/. 
without  the  consent  of  the  company  hy 
specicU  resolution. 

Held,  that  the  clause  did  not  preclude  the 
directors  from  giving  bills  to  the  company's 
bankers  without  such  consent^  to  secure  the 
balance  of  an  overdraum  account  to  a  larger 
amount^  and  that  the  excess  could  be  proved 
as  a  debt  in  the  winding-up. 

This  matter  came  on  to  be  heard  upon  a 
claim  of  Mrs.  Eliza  Jane  Edgworth,  as 
administratrix  with  the  will  anriexed  of 
Thomas  Edgworth,  deceased,  to  prove  as  a 
creditor  for  a  sum  of  539/.  6s:  Zd,  against 
the  above-named  company. 

The  facts  of  the  case  were  these : 

The  company  was  duly  registered  with 
articles  of  association  and  incorporated  as 
a  limited  company  on  the  30di  of  August, 
1860.  By  the  articles  it  was^  among  other 
things,  provided,  that  the  regnlatiims  in 
Table  A.  in  the  Schedule  to  the  Joint-Stock 
Oompania%'  Act,  1856,  should  not  apply, 
and  that  those  articles  of  association  should 
be  substituted  for  such  regulations. 

The  7th  clause  of  the  articles  provided 
timt  the  North  and  South  Wales  Bank  at 
Wrexham  should  be  t^  bankers  of  the 
company. 

The  56th  clause  of  the  articles  provided 
as  follows :  **  The  directors  shall  not  con- 
tract any  loan  beyond  the  sum  of  5001. 
without  the  consent  of  the  company  by 
special  resolution." 

The  57th  clause  provided  as  follows  : 
''The  directors  shall  not  enter  into  any 
contract  above  the  value  of  lOOA,  exce^Dt 
the  same  be  in  writings  n^  shaM  they  ^nter 
into  any  contract  whatever  exceeding  in 
value  the  sum  of  300/.  without  the  consent 
of  the  company  by  special  resolution. 

The  company  commenced  its  operatioQs 
soon  alter  it  was  incorporated,  but  was  not 
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80  successfdl  as  it  was  aQticipated  that  it 
might  be. 

They  employed  the  North  and  South 
Wales  Bank  as  their  bankers,  and  on  the 
31st  of  July,  1861,  there  was  a  balance  due 
from  the  company  to  the  bank  on  their 
account  current  of  253/.  5s,  6d,  The  ac- 
counts of  the  company  for  that  year  were, 
however,  duly  audited,  and  adopted  at  a 
general  meeting  of  the  company  on  the 
30th  of  August,  1861.  The  state  of  the 
accounts  between  the  company  and  their 
bankers  for  the  four  ensuing  years  stood, 
on  the  31st  of  July  in  each  year  as  fol- 
lows : 

**  1862.-^600/.  due  from  the  company  to 
the  bank,  secured  by  UUs  of  exchange;  and 
a  balance  of  161/.  Ss.  6(1  on  the  account 
current. 

"  1863. — 755/.  due  from  the  company  to 
the  bank,  secured  by  bills  of  exchange ;  and 
a  balanoe  of  213/L  16$,  6<L  on  t^e  account 
current. 

"  1864—755/.  due  from  the  company  to 
the  bank,  secured  by  bills  (^exchange:  and 
a  balance  of  186/.  12«.  id,  on  the  account 
current 

"1865.— 831/.  8*.  4d  due  from  the 
company  to  the  bank,  secured  by  bills  of 
exchange;  and  a  balance  of  239/.  7«.  Id.  on 
the  aooounteurtent" 

T3ae  aooounts  for  each  of  those  years  had 
been  audited,  and  subsequently  aoquieaced 
in  by  the  company. 

C^  the  24th  of  November,'  1866,  Mr.  J. 
Devenux  P^gh,  a  director  of  the  company, 
drew  a  bill  of  exchange  on  Thomas  Edg^ 
worth,  another  director,  for  the  sum  of 
1,122/.  10«.  payable  three  months  after 
date.  That  UU  was  accepted  by  Thomas 
Edgworth  and  indorsed  to  the  North  and 
South  Wales  Bank  to  secure  the  balances 
then  due  to  the  bank  from  the  company  in 
reelect  of  their  overdrawn  current  account. 
There  was  no  special  reeolvtion  of  the  com^ 
pany  consenting  to  the  drawing  or  the 
aooq>ting  and  indoraing  of  that  biU^  nor 
was  tbere  anything  in  Uie  minute-books  of 
the  company  to  shew  that  they  were  at  the 
time  fully  or  at  aU  aware  of  the  transaction 
haTing  ti^en  place.  It  appeared,  however, 
that  the  money  so  overdrawn  by  the  com- 
pany had  been'  applied  by  the  directors  in 
pFMecwting  the  business  of  it.  When  the 
bill  arrived  at  maturity,  vie,,  on  the  27th 


of  February,  1867,  it  was  duly  presented 
for  payment,  but  dishonoured. 

On  the  19th  of  July,  1867,  an  order  was 
made  to  wind  up  the  Oefh  Cilcen  Company. 

In  the  course  of  ^e  proceedings  under 
that  order  the  accounts  between  the  bank 
and   the   company  when  examined    were 
found  to  stand  tiius : 
Bill-- J.  Deveireux  Pugb  on  Tbomu 

Edgworth,  due  27th  Feb.,  1867  ...£1,122  10    0 

Noting  ditto 1    ^ 

loteretst  to  19th  of  July,  at  5  per  cent, 

date  of  winding-up  order ..         21  16     6 

Bfll— Edward  Cooke  on  J.  H.  Mur- 

ofadson    88    3    6 

Noting  and  oharget     « 7    6 

£1,182  19    0 
Less — Credit  balance  of  aocount  cur- 
rent, with  interest  to  tbe  19th  of 

July £116    2    9 

Amount    received   from 
C.L.BameweU, 24th  July  27  10    0...148  12     9 

£1,059    6    8 

The  bank  accordingly  sent  in  a  claim  in 
the  winding-up  against  the  assets  of  the 
company  for  the  sum  of  1,039/.  6«.  Sd. 
But  the  chief  clerk,  being  of  o^nion  that 
the  transaction  amounted  to  a  loan  by  the 
company  within  the  meaning  of  the  d6th 
clause  of  its  articles,  allowed  the  claim  to 
the  extent  of  600/.  only. 

Thomas  Edgwortii  had  a  private  account 
with  the  North  and  Sooth  Wales  Bank, 
and  to  secure  any  oveniiHWii  moneys  of  his 
own  he  had  deposited  with  the  bank  the 
title-deeds  of  some  of  his  private  property. 

Thomas  Edgworth  died  on  the  21st  of 
February,  1868,  and  administration  to  hk 
estate  with  his  will  annexed  was  granted  to 
his  widow,  Mra  £.  J.  Edgworth. 

After  the  dtath  of  Thomas  Edgworth, 
the  bank  realized  the  securities  deposited 
by  hira  with  them,  as  last  aforesaid,  and 
thereout  reimbursed  themselves,  not  only 
all  overdrawn  moneys  advanced  to  him  l^ 
them  on  his  private  account,  but  also  Ihe 
sum  of  5^94.  6t.  3d.  which  had  been  so 
disallowed  to  than  by  tJie  chief  clerk  as 
aforesaid 

A  suit  of  Riley  v.  Edgw&rth  had  been 
instituted  for  the  administration  of  Mr. 
Edgworth's  estate,  and  on  the  13th  of  June, 
1868,  an  order  was  made  in  it  that  Mrs. 
Edgworth  should  be  at  liberty  in  her  own 
name,  as  administratrix  of  her  late  hus- 
band's estate,  or  otherwise,  to  take  proceed- 
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ings  for  bringing  before  the  Court  for 
farther  consideration  the  claim  of  the  North 
and  South  Wales  Bank  carried  into  the 
chambers  of  Vice  Chancellor  Stuart,  as 
holders  of  the  bill  of  exchange  accepted  by 
Thomas  Edgworth  against  the  Cefn  Cilcen 
Mining  Company,  now  in  liquidation,  and 
which  claim  had  been  disallowed  in  settling 
the  debts  and  liabilities  of  the  company, 
the  bank  claiming  to  hold  security  of  the 
deceased  in  respect  of  the  amount  included 
in  such  bill ;  and  it  was  at  the  same  time 
ordered  that  the  costs  of  and  incident  to 
the  adjournment  of  the  said  claim  into 
Court,  and  of  that  application,  should  be 
costs  in  the  cause. 

Mr,  Greene  and  Mr,  Freeling  supported 
the  claiuL — Mr.  Edgworth's  estate,  having 
paid  the  sum  of  539/.  6«.  3</.  to  the  bank, 
was  clearly  to  that  extent  entitled  to  stand 
as  against  the  company  in  the  same  posi- 
tion as  the  bank  would  have  been.  But 
they  ought  to  have  been  allowed  to  prove 
for  the  whole  of  the  1,039/.  6«.  3d,  as  it 
was  not  a  loan  within  the  56th  clause 
of  the  articles,  or  at  all,  but  simply  the 
balance  due  firom  them  on  an  overdrawn 
account,  and  therefore  an  advance,  in  the 
nature  of  a  debt — 

The  German  Mining  Company,  4  De 

Gex,  M.  <fe  G.  19;  s.c,  22  Law  J. 

Rep.  (n.s.)  Chanc.  956. 
— (They  were  then  stopped  by  the  Court) 

Mr,  Dickinson  and  Mr,  Brooksbank^  for 
the  official  liquidator  of  the  company,  re- 
ferred to  the  56th  and  57th  clauses  of  the 
articles  of  association.  They  insisted  that 
having  regard  to  the  circumstances  of  this 
transaction,  it  was  merely  an  advance  of  so 
much  money  by  the  bank  to  the  company. 
If  so,  it  was  of  necessity  a  loan,  because 
the  directors  had  no  other  means  of  getting 
money  for  the  company  than  those  pre- 
seribed  by  the  articles.  But  then  the  bank 
could  not  be  assumed  to  have  been  ignorant 
of  the  articles,  and  must  therefore  have 
known  that  any  loan  to  the  company  above 
500/L,  not  properly  consented  to  by  it, 
could  not  be  recovered.  The  case  referred 
to  decided  no  more  than  that  money  so 
borrowed  ought  to  be  repaid,  and  did  not 
affect  the  present  question.  It  was  true 
the  directors  and  the  company  were  part- 


ners ;  and  although  in  private  partnershipsy 
where  one  partner  was  ordinarily  prevented 
drawing  cheques  on  the  partner^p  funds 
beyond  a  certain  amount,  without  notice 
to,  or  the  concurrence  of  another,  there 
were  cases  in  which  the  one  partner  might 
bind  his  co-partners  by  a  cheque  drawn  to 
an  amount  larger  than  the  prescribed  one ; 
such  a  power  as  that  was  excluded  here  by 
the  express  provision  in  the  articles.  If  the 
bank  could  not  directly  claim  more  than 
the  500/.,  neither  could  Mrs.  Edgworth  do 
so  indirectly. 

Stuart,  V.C. — In  this  case  two  direc- 
tors of  this  company  incurred  an  obligation 
by  one  of  them  being  the  drawer  and  the 
other  the  acceptor  of  a  bill  of  exchange. 
The  transaction  took  place  under  such  cir- 
cumstances as  that  the  company  had  the 
money  produced  by  the  bill.  The  bank, 
who  discounted  the  bill,  have  been  satis- 
fied; and  the  question  is,  whether  the  two 
directors  are  entitled  to  be  considered  as 
creditors  of  this  company  from  the  time 
that  those  directors,  or  either  of  them,  paid 
thebilll 

The  prohibition  in  the  articles  of  the 
company  against  the  directors  of  it  con- 
tracting any  loan  beyond  the  amount  of 
500/.  seems  to  point,  in  fact,  to  a  state 
of  things  very  different  from  the  transaction 
now  in  question.  Borrowing  and  lending 
are  matters  perfectly  well  understood ;  and 
although  procuring  money  on  a  bill  of 
exchange  is  in  a  sense  a  borrowing  of 
money,  and  may  to  the  person  who  so  gets 
it  resiilt  in  a  beneflt  similar  to  that  of  a 
loan,  yet  it  is  impossible,  I  think,  to  r^ard 
this  transaction  as  a  loan  within  the  mean- 
ing of  the  prohibition  in  the  articles  of  the 
company.  It  has  been  decided  that  where 
a  company  keeps  an  account  at  a  bank, 
and  overdraws  its  account,  the  balance  due 
from  the  company  to  the  bank  is  not  a 
loan — is  not  a  borrowing  and  lending  at 
all :  it  is  a  debt  due  from  the  company 
to  the  bank.  The  proper  order  to  be  made 
in  this  case  will  be  to  direct  that  Mrs. 
Edgworth  be  admitted  to  prove  as  a  cre- 
ditor of  this  company  for  the  sum  of  539/. 
6e.  3d, ;  that  is,  the  amount  of  the  balance 
beyond  the  500/L  advanced  by  Mr.  Edg- 
worth's  estate  to  the  bank  in  liquidation 
of  their  claim  to  the  sum  of  1,039/.  6«.  Sd, 
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The  costs  of  the  oflScial  liquidator  of  the 
company,  must  be  taxed,  and  paid  out  of 
its  estate. 

8olicitoT8 — Mr.  WiUonghby  Kumoodu  for  appel- 
lant; Mr.  A.  Pulbrooke,  for  the  official  liquidator. 


[FULL  COURT  OF  APPKAL.] 
1868.         I 
Nov.  3,  4,  5 ;  I      coles  v.  bristowe. 
Dec.  5.       j 

Specific  Performance  —  Purchase  of 
Shares  in  a  Joint- Slock  Company — Liability 
of  Stock-jobbers — Rules  of  the  Stock  Ex- 
change. 

The  plaintiffs  by  his  brokers,  sold  to  the 
defendants^  who  were  stock-jobbers^  200 
shares,  of  which  he  was  the  registered  pro- 
prietor, in  a  limited  company.  The  contract 
was  not  in  writing,  but  it  was  m^ide  for  the 
settling-day,  and  it  was  agreed  on  both  sides 
thai  it  ufos  to  be  interpreted  according  to 
the  usages  and  business  of  the  Stock  Ex- 
change, according  to  which  the  Jobber  is 
bound  at  the  settling-day  either  to  take  the 
Glares  himself  or  give  the  name  or  names 
of  one  or  more  unobjectionable  transferee 
or  transferees.  The  defendants  duly  named 
seventeen  persons  into  whose  names  the  shares 
were  to  he  transferred,  and  the  plaintiff 
accepted  the  names  and  executed  the  trans- 
fers accordingly ;  and  on  the  settHr^-day 
the  defendants  paid  the  purchase-money  for 
the  shares  and  received  from  the  plaintiff 
the  certificates.  Between  the  date  of  the  con- 
tract and  the  settling-day  the  company  stop- 
ped payment  and  commenced  winding  up, 
and  consequently  the  transfers  could  not  be 
registered,  and  the  plaintiff  was  placed  on 
the  list  of  contributories. 

Upon  a  hill  filed  by  the  plaintiff  against 
the  defendants  for  specific  performance  and 
indemnity, — Held,  revo'sing  the  de&ree  of 
one  of  the  Vice  Chancellors,  that  the  defen- 
dants  had  duly  fulfilled  their  contract,  and 
that  any  further  liability  was  with  the  sub- 
stituted transferees,  and  not  with  them. 

lUs  was  an  appeal  from  a  decree  of 
Vice  Chancellor  Malins,  reported  37  Law 
J.  Rep.  (N.a)  Chana  737. 
Nbw  Sekieb,  38.— Chaho. 


The  facts  of  the  case  are  fully  stated  in 
the  former  report,  as  well  as  in  the  judg- 
ment of  their  Lordshipa 

Sir  Roundell  Palmer,  Mr.  Cotton  and 
Mr.  Whitchome  appeared  for  the  appel* 
lants,  and 

Mr.  Olasse  and  Mr.  J.  N.  Higgins  for 
the  respondents. 

The  cases  cited  were 
Shaw  V.  Fisher,  5  De  Gex,  M.  &  G. 

696. 
Hawkins   v.    Maltby  (1),    37  Law  J. 

Rep.  (n.s.)  Chanc  58;  s.c.  Law  Rep. 

3  Ch.  Ap.  188. 
Sheppard  v.  Murphy,  1  Irish  Law  Rep. 

Eq.  490;  s.  c.  16  W.  Rep.  914. 
Shepherd  v.  Gillespie,  37  Law  J.  Rep. 

(N.s.)  Chanc.  335;  s.  c.  Law  Rep.  5 

Eq.  293. 
Evans  v.  Wood.,  37  Law  J.  Rep.  (n.s.) 

Chanc.  159  ;  s.  c.  Law  Rep.  5  Eq.  9. 
Jlodgkinson  v.  Kelly,  37  Law  J.   Rep. 

(n.s.)  C*hanc.  837;  s.  c.  Law  Rep.  6 

Eq.  496. 
Paine  v.  Hutchinson,  36  Law  J.  Rep. 

(n.s.)  Chanc.  169  ;  s.  c.  Law  Rep.  3 

Eq.  257  :  affirmed  on  appeal  by  the 

Lords  Justices,  37  Law  J.  Rep.  (n.s.) 

Chanc.  485  ;  s.  c.  Law  Rep.   3  Ch. 

Ap.  388. 
Orissell  ▼.  Bristowe,  37   Law  J.  Rep. 

(n.s.)  C.P.   89  ;   8.  c.  Law  Rep.    3 

C.P.  112  ;  since  reversed  in  the  Ex- 
chequer Chamber,  38  Law  J.  Rep. 

(n.s.)   C.P.    10 ;  8.  c.    Law   Rep.    3 

C.P.  36. 
Bermingham  v.    Sheridan,    33    Beav. 

660;   s.  c   33   Law  J.    Rep.   (n.s.) 

Chanc  571. 
Emmerson*s  ca^e,  36  Law  J.  Rep.  (n.s.) 

Chanc.   177;  s.  c.  Law  Rep.  1  Ch. 

Ap.  433. 
Crase  v.  Paine,  37  Law  J.  Rep.  (n.s.) 

Chanc.  711;  s.c.  Law  Rep.  6  Eq.  641 . 
Biederman  v.  Stone,   36  Law  J.  Rep. 

(N.s.)  C.P.   198;  s.  c.  Law  Rep.   2 

C.P.  504. 
Wynne  v.  Price,  3  De  Qex  A  Sm.  810. 

The  Lord  Chancellor  (Lord  Cairns) 
delivered  the  judgment  of  the  Court  (Dec  5) 

(1)  In  this  case,  in  oonteqoenoe  of  what  fell  from 
the  Lord  Cbancellor,  a  new  bill  waa  filed  and  the 
plaintiff  obtained  a  decree,  an  appeal  from  which 
ia  BtUl  pending, 
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as  follows. — In  this  case  the  plaintiff, 
through  the  Messrs.  Sutton  &  Co.,  as  his 
brokers,  entered  into  a  contract  on  the 
Stock  Exchange  of  the  City  of  London,  on 
the  9th  of  May,  1866,  to  sell  200  shares 
in  Overend,  Gumey  &  Co.  (Limited)  at 
12^  78,  6d  a  share.  This  contract  was  not 
in  writing.  Both  the  plaintiff  and  the 
defendants  agree  that  it  was  a  contract 
made  and  to  be  interpreted  according 
to  the  usages  and  business  of  the-  Stock 
Exchange,  with  which  usages  and  course 
of  business  the  plaintiff  states  he  has 
been  for  many  years  familiar,  and  oi 
which  the  defendants  must  be  still  more 
intimately  cognizant,  for  they  are  members 
of  and  jobbers  on  the  Stock  Exchange.  The 
contract  was  made  for  the  "settling-day'' 
following,  that  is  to  say  for  the  15th  of 
May,  1866.  Overend,  Gumey  &  Co.  (Lim- 
ited) was  a  joint-stock  company,  governed 
by  ike  provisions  of  the  Joint-'Stock  Com- 
panies' Act,  1862,  with  a  register  of  mem- 
bers as  required  by  that  act.  By  the  articles 
of  the  company  the  transfer  of  a  share  was 
to  be  executed  by  transferor  and  trans- 
feree ;  the  transferor  was  to  be  deemed  the 
holder  until  the  name  of  the  transferee 
should  be  entered  on  the  register,  and  the 
directors  might  refuse  to  register  the  trans- 
fer unless  the  transferee  was  approved  by 
the  board.  On  the  10th  of  May,  1866,  the 
day  foUowing  the  contract,  the  company 
suspended  payment  and  stopped  business, 
and  the  transfer  books  were  closed,  and  on 
the  11th  of  May,  1866,  a  petition  to  wind 
up  the  company  was  presented,  which 
ultimately  led  to  a  win^g-up  order,  the 
winding-up  commencing,  according  to  the 
act,  on  that  day,  the  11th  of  May,  1866. 
When  the  settling-day,  the  15th  of  May, 
1866,  arrived,  the  defendants  gave  to  the 
brokers  of  the  plaintiff  the  names  of  seven- 
teen persons  as  transferees  of  these  200 
shares,  and  the  brokers  of  the  plaintiff 
thereupon  prepared  seventeen  deeds  of 
transfer,  transferring  the  shares  to  the 
seventeen  persons  named.  A  blank  form  of 
one  of  these  transfers  was  agreed  on  by  the 
parties,  and  was  as  follows  : 

"I,  ,  in  consideration   of  the  sum 

of  paid  to  by  ,  do  hereby 

bargain,  sell,  assign  and  transfer  to  the 
said  ,  shares  of  and  in  the  said 

undertaking  called  the         .    To  hold  unto 


the  said  executors,  administrators  and 

assigns,  subject  to  the  several  conditions  on 
which  held  the  same  before  the  exe- 

cution hereof;   and      ,  the  said  ,  do 

hereby  agree  to  accept  and  take  the  said 
shares,  subject  to  the  conditions  afore- 
said.   As  witness,"  kc 

The  various  names  were  inserted  in  the 
several  transfers,  and  the  transfers  were 
otherwise  filled  up  in  the  usual  manner, 
and  were  duly  executed  by  the  plaintiff, 
and  were  then,  together  with  the  certi- 
ficates of  the  shares,  handed  to  the  defen- 
dants in  return  for  the  agreed  price  of 
12/.  Is,  6d,  per  share.  With  regard  to 
these  transferees  no  suggestion  is  made 
in  the  bill,  or  in  the  affidavits  on  be- 
half of  the  plaintiff,  that  the  transac- 
tion was  colourable  or  other  than  what  it 
professed  to  be,  or  that  the  transferees  were 
not  persons  for  whom  the  defendants  were 
authorized  to  act,  and  to  procure  a  transfer 
of  and  to  pay  for  the  shares,  or  that  as 
between  them  and  the  defendants  they  were 
not  bound  by  what  the  defendants  did. 
On  the  contrary,  the  bill  treats  them  as 
persons  whom  the  defendants  could  oblige 
to  execute  the  transfers  and  complete  their 
registration ;  and  the  plaintiff  in  his  affidavit 
alleges  further  that  the  company  could  not 
have  shewn  any  valid  reason  or  ground  for 
refusing  to  register  them  as  transferees,  and 
that,  in  £&ct,  no  such  reason  or  ground 
existed.  In  addition  to  this,  one  of  the 
defendants  having,  at  the  suggestion  of  the 
Court,  been  called  at  the  hearing  and  cross- 
examined  on  this  point,  stated  that  they 
had  received  the  names  of  these  transferees 
in  the  usual  course  of  business  through 
brokers  professing  to  act  for  them,  who  paid 
the  money  and  received  the  transfers  and  cer- 
tificates in  the  usual  way,  and  had  ever  since 
retained  them.  In  these  circumstances,  the 
good  faith  of  the  transaction  being  in  no 
way  impugned,  but  being  rather  recognized 
by  the  plaintiff,  we  are  of  opinion  that  the 
proper  conclusion  to  draw  is  that  the  whole 
200  shares  and  the  transfers  of  them  were 
duly  accepted  and  paid  for  by  the  trans- 
ferees, and  that  these  transferees  were  in 
equity  as  much  bound  as  if  they  had 
executed  the  deeds.  The  registration  of 
these  transfers,  however,  was  prevented  by 
the  suspension  and  winding-up  of  Overend, 
Gumey  &  Co.,  and  the  plaintiff,  remaining 
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on  the  register,  and  liable  to  the  creditors 
of  the  company,  has  filed  this  bill  against 
the  defendants  for  an  indemnity  against 
tiiese  liabilities,  and  this  indemnity  he  has 
in  substance  obtained  by  the  decree  of  the 
Vice  Chancellor.  If  this  were  an  ordinary 
case  of  a  purchase  and  sale  of  shares,  in 
which  the  plaintiff  was  vendor  and  the 
defendants  purchasers  in  the  usual  accep- 
tation of  these  terms,  the  right  of  the 
plaintiff  to  relief  would  be  clear.  The  Vice 
Chancellor  has  considered  the  case  to  be 
one  of  that  description,  and  from  that  view 
of  the  case  the  defendants  appeal  The 
plaintiff  in  his  bill  (paragraph  7.)  makes 
this  statement  as  to  the  custom : 

"  According  to  the  regular  custom  and 
course  of  business  on  the  said  Stock  Ex- 
change, the  intervention  of  a  jobber  or 
dealer,  or  of  some  member  of  the  Exchange 
acting  in  such  capacity,  is  necessary  in 
every  transaction  either  of  sale  or  of  pur- 
chase of  shares  in  companies,  and  it  would 
be  impossible  to  carry  on  such  business,  if 
the  selling  broker  were  always,  or  as  a  rule, 
to  insist  that  the  buying  dealer,  jobber  or 
member  should  accept  and  register  a  trans- 
fer of  shares  in  his  own  name,  and  not  in 
tiie  name  of  his  nominee  or  sub-purchaser; 
but  it  is,  nevertheless,  well  understood  and 
universally  admitted  on  the  Exchange  as 
part  of  its  custom  and  law,  and  it  is  not 
denied  by  the  defendants  as  members 
thereof  and  as  jobbers  and  dealers  therein, 
that  any  jobber,  or  dealer,  or  member  who 
enters  into  a  contract  for  the  purchase  of 
shares,  is  in  all  respects  bound  by  such 
contract,  and  is  thereby  bound  not  only  to 
pay  the  purchase-money  of  the  shares  so 
bought,  but  (if  required  by  the  vendor 
80  to  do)  to  accept  and  execute  a  transfer 
in  the  name  of  the  purchaser,  and  to  register 
or  procure  the  registration  of  the  same  in 
the  books  of  the  company." 

The  same  statement  is  repeated  in  the 
7th  paragraph  of  the  plaintiff's  affidavit. 
It  is  difficult  to  understand  the  meaning 
of  the  latter  part  of  this  statement,  namely, 
that  the  jobber  is  bound  to  accept  and 
execute  a  transfer  in  the  name  of  the  pur- 
chaser,— in  the  name,  that  is,  of  another 
person.  But,  passing  this  by,  the  whole 
paragraph  is  of  importance,  as  an  admission 
that  in  dealings  on  the  Stock  Exchange 
tile  Lntervention  of  a  jobber  is  necessary, 


and  that  the  selling  broker  cannot  require 
the  jobber  to  accept  and  register  a  transfer 
in  his  own  name.  This  admission  goes  €ur, 
in  our  opinion,  to  take  the  case  out  of  the 
ordinary  class,  in  which  there  is  no  inter- 
vening jobber  (where  the  vendor  can  clearly 
require  the  purchaser  to  accept  and  roister 
a  transfer  in  his  own  name),  and  to  fix  the 
position  of  a  jobber  as  an  intermediate  or 
third  person  who  undertakes  to  bring  for- 
ward a  purchaser  who  will  take  the  diares 
from  the  vendor.  The  question,  however, 
remains, — what  is  the  exact  contract  or 
liability  of  the  jobber  ?  It  was  at  one  part 
of  the  argument  of  the  counsel  for  the 
appellants  contended  that,  the  dealings  of 
a  jobber  in  shares  for  any  particular  settiing- 
day  being  very  large,  it  was  not  to  be 
supposed  that  the  jobber  intended  for  the 
small  remuneration  he  received  to  assume 
the  liabilities,  it  might  be,  of  many  hundred 
thousand  pounds ;  and  it  was  suggested  that 
the  only  undertaking  he  came  under  to 
the  seller  was  that  at  the  settling-day  he 
would  pay  the  price  and  give  a  name  for 
the  shares,  and  that  thereupon,  whether 
the  name  was  objectionable  or  unobjec- 
tionable, whether  the  person  denoted  did 
or  did  not  accept  the  shares,  the  jobber 
was  released  from  liability.  This  argu- 
ment, in  our  opinion,  puts  the  case  of 
the  jobber  much  too  high.  Such  a  con- 
tract would  be  highly  unreasonable,  if 
not  illusory.  It  woidd  or  might  practically 
absolve  the  jobber  from  any  liability  what- 
ever beyond  the  payment  of  the  purchase- 
money;  and,  in  ordinary  cases,  the  mere 
payment  of  the  purchase-money  without 
any  substitution  of  liability  upon  the  shares 
would  effect  only  a  part,  and,  in  cases  like 
the  present,  the  least  important  part,  of  the 
object  of  the  vendor.  Such  a  limitation  of 
the  contract  as  would  involve  an  immunity 
of  this  kind,  if  it  could  be  maintained  on 
the  score  of  usage  or  custom,  would  require 
to  be  proved  by  the  clearest  evidence ;  and 
no  such  evidence  is  in  this  case  to  be  found. 
There  are,  besides  the  defendant  Mr.  Bris- 
towe,  five  witnesses  who  are  members  of 
the  Stock  Exchange,  and  who  speak,  and 
are  qualified  to  speak,  as  to  its  rules  and 
usages.  None  of  them  have  been  shaken  in 
their  evidence  by  the  plaintiff  on  cross- 
examination,  and,  out  of  the  five,  four  have 
been  put  forward  by  the  plaintiff  himself  to 
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make  affidavits  not  inconsistent  with,  but 
stopping  short  of,  the  statements  as  to  cus- 
tom to  which  we  are  about  to  refer.  The 
accuracy,  credibility  and  knowledge  of  these 
witnesses  are,  therefore,  put  beyond  doubt; 
and  when  we  add  that  the  only  evidence 
which  differs  from  theirs  comes  from  three 
persons  who  are  not  members  of  the  Stock 
Exchange,  and  who  do  not  profess  to  be 
acquainted  with  its  course  of  business,  it 
may  be  said  that  there  is  no  conflict  of  evi- 
dence in  the  case.  One  of  these  gentlemen, 
Mr.  Pitman,  says :  "  I  say  that,  within  my 
knowledge,  it  is  strictly  in  accordance  with 
the  practice  and  usage  of  the  Stock  Ex- 
change that  whenever,  in  the  course  of  com- 
pletion of  a  bargain  for  the  sale  of  sh|ires  in 
a  public  company,  originally  made  between 
any  two  members  of  the  Stock  Exchange, 
the  name  of  a  proposed  transferee  or  pro- 
posed transferees  has  been  passed  from  the 
purchaser  to  the  vendor,  and  such  name  or 
names  has  or  have  been  accepted  by  the 
vendor  and  inserted  in  the  deed  or  deeds  of 
transfer,  and  such  deed  or  deeds  of  transfer 
has  or  have  been  duly  executed  by  the 
transferor  and  handed  to  the  broker  of  the 
transferee,  and  payment  duly  made,  then 
and  in  that  case,  when  the  transactions 
arrive  at  that  stage,  the  jobber  who  has  been 
the  original  purchaser  is  considered  and 
treated  in  all  respects  as  discharged  from 
any  further  obligation  or  duty  in  connexion 
with  the  purchase.'*  It  appears  to  us  that 
this  evidence  describes  a  course  of  business 
consistent  with,  and  almost  necessarily 
arising  out  of  that  described  by  the  plain- 
tiff himself  in  the  7th  paragraph  of  his  bill, 
already  referred  to.  According  to  this,  the 
contract  of  the  jobber  is,  that  at  the  settling- 
day  he  will  either -take  the  shares  himself, 
in  which  case  he  would,  of  course,  be  bound 
to  accept  and  register  a  transfer  and  to 
indemnify,  or  he  will  give  the  name  of  one 
or  more  transferees'  names  to  which  no 
reasonable  objection  can  be  made,  and  who 
will  accept  and  pay  for  the  shares.  The 
jobber  may  perform  either  alternative  ;  and 
if  electing  to  perform  the  latter  alternative, 
he  sends  in  names  which  are  accepted,  and 
to  which  transfers  are  executed,  and  those 
transfers  are  taken  and  paid  for  by  the 
transferees  or  their  brokers,  the  jobber  is 
then,  and  at  that  stage,  relieved  from  further 
liability,  and  the  liability  to  register  and 


indemnify  is  shifted  to  the  transferees. 
Applying  these  observations  to  the  facts  of 
the  case  before  us,  we  are  of  opinion  that 
the  usage  of  the  Stock  Exchange  having 
been  acted  upon  and  acquiesced  in  by  all 
the  parties  to  the  transaction,  and  the  de- 
fendants having,  on  the  1 5th  of  May,  given  to 
the  plaintiff  the  seventeen  names  for  the  200 
shares — names  admitted  to  be  unobjection- 
able— and  the  plaintiff  having  made  no 
objection  to  the  number  or  quality  of  the 
transferees,  but  having  accepted  these  names 
and  prepared  and  executed  transfers  to 
them,  and  these  transfers  having  been 
accepted  and  paid  for  by  the  trauferees,  the 
defendants  thereby  duly  fulfilled  their  con- 
tract, and  any  further  liability  was  that 
of  the  transferees.  What  the  measure  of 
that  liability  was,  or  how  far  it  was  affected 
by  the  suspension  or  winding-up  of  Over- 
end,  Gumey  &  Co.,  does  not  Ml  to  be  con- 
sidered in  this  Court.  It  may  be  well  to 
repeat,  in  order  to  prevent  misapprehension, 
that  in  our  opinion  the  liability  of  the 
defendants  continued  entire  and  unbroken 
until  there  was  an  acceptance  by  the  plain-* 
tiff,  by  the  preparation  and  execution  of 
the  transfers,  of  the  names  sent  in  by  the 
defendants  as  purchasers,  and  until  there 
was  an  acceptance  of  the  shares  by  the  pur- 
chasers through  the  delivery  to  their  brokers 
of,  and  pajrment  by  their  brokers  for  the 
transfers  and  certificates  of  the  shares.  It 
is  difficult  to  see  how  this  liability  can  con- 
tinue after  the  transfer,  as  in  the  present 
case,  of  the  shares  to  other  persons.  If  A. 
be  trustee  of  shares  for  B,  and  if  he  require 
B,  as  the  beneficial  owner,  to  indemnify 
him  against  calls  or  other  liabilities,  B.  has 
clearly  the  right  to  say  that  he  will  assume 
the  whole  liability  and  ownership,  legal  as 
well  as  equitable,  and  may  require  A.  to 
transfer  to  him  the  shares  in  respect  of 
which  the  liability  arises.  But  if  such  a 
requisition  were  made  to  the  plaintiff  in  this 
case,  he  could  not  comply  with  it,  for  he  has 
transferred  the  shares  and  handed  over  the 
certiricates  to  other  persons  as  purchasers 
for  value.  Lord  Cranworth's  observations 
in  Sfiaw  v.  Ftsfier  (2)  apply  forcibly  to  this 
part  of  the  case :  *'  The  plaintiff  cannot 
make  a  title  to  these  shares  to  Mr.  Fisher, 
because  he  has  already  assigned  them  to 

(2)  5I>eGez,M.^G.  608. 
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Mr.  CannichaeL  Thea  it  is  said  that  Mr. 
Carmichael  has  uot  completed.  What  does 
that  signify  ?  As  far  as  the  plaintiff  is  con- 
cerned he  has  executed  the  deed,  and  there 
is  nothing  to  prevent  Mr.  Carmichael  at 
any  time  coming  with  that  deed  and  regis- 
tering it.  Therefore  it  is  plain  that  the 
plaintiff  cannot  make  a  title."  The  evidence 
of  the  witnesses  to  whom  I  have  referred 
goes  on  to  shew  that  there  are  cases  on  the 
Stock  Exchange  more  or  less  numerous,  in 
which  a  guarantee  is  given  by  the  jobber 
that  the  transferee,  after  accepting  the  shares, 
will  register  them,  and  that  this  is  called 
a  guarantee  of  registration,  and  that  when 
a  jobber  gives  such  a  guarantee,  the  vendor 
receives  less  for  his  shares.  This  would 
probably  make  more  emphatic  the  evidence 
as  to  what  is  the  custom  in  ordinary  casea 
But  even  apart  from  this  evidence  as  to  a 
guarantee,  we  should  have  arrived  at  the 
conclusion  which  we  have  endeavoured  to 
express. 

The  plaintiff's  counsel  in  their  ar- 
gument relied  strongly  on  the  case  of 
Grtssell  v.  Bristowt,  decided  by  the  Court  of 
Common  Pleas,  and  reported  in  37  Law  J, 
Rep.  (N.a)  C.P.  89,  an  authority  which  ap- 
pears to  have  had  much  weight  with  the  Vice 
Chancellor.  That  was  a  special  case  for  the 
opinion  of  the  Court,  with  power  to  the 
Court  to  draw  inferences  of  fact  in  the  same 
way  as  a  jury.  There  were  in  that  special 
case,  and  in  the  reasons  for  the  judgment 
assigned  by  the  Lord  Chief  Justice  of  the 
Common  Pleas,  some  passages  to  which  we 
had  intended  to  refer  for  the  purpose  of 
shewing  that  we  could  not  accept  that 
decision,  even  supposing  it  to  have  remained 
unreversed,  as  an  authority  in  favour  of 
the  plaintiff  in  the  present  case.  But  as  we 
understand  that  the  judgment  has  within 
the  last  few  days  been  reversed  by  the  Court 
of  Exchequer  Chamber  (3),  it  is  unneces- 
sary to  do  more  than  to  express  our  satis- 
faction that  the  Courts  of  Appeal  in  equity 
and  at  law  have  arrived  at  the  same  con- 
clusion on  this  important  question.  It  is 
unnecessary  to  comment  in  detail  on  the 
other  cases  cited  in  the  argument ;  they 
were,  most  of  them,  cases  in  which  it  was 
held  that  when,  after  a  contract  by  a  vendor 

(8)  88  Law  J.  Rep.  (n.s.)  C.P.  10;  s.c  Law 
B^.  3  C.P.  36. 


with  a  jobber  or  intermediate  person,  a 
transfer  has  been  executed  by  the  vendor  to 
and  accepted  and  paid  for  by  a  third  person, 
the  vendor  may  tile  a  bill  against  such  third 
person  and  oblige  him  to  register  and 
indemnify.  From  what  we  have  said,  it  will 
be  seen  that  in  the  principle  of  the  cases 
we  concur. 

We  should,  perhaps,  notice  a  statement 
of  the  plaintiff  in  his  affidavit,  that 
he  told  his  broker  that  he  insisted  on 
his  right  to  keep  the  defendants  to  their 
contract,  and  directed  him  to  complete 
the  same  with  the  defendants  directly,  and  to 
receive  the  purchase-money  from  them,  and 
from  no  other  person.  Even  assuming  this 
statement  to  be  correct,  and  passing  by  the 
observation  that  no  private  instructions 
given  to  the  plaintiff's  brokers  could  limit 
the  general  authority  which,  by  employing 
them  as  his  brokers  to  sell  on  the  Stock 
Exchange,  he  gave  them  to  sell  according 
to  the  custom  of  the  Exchange,  it  is  clear 
that  these  instructions  were  given  after  the 
contract  was  complete,  and  could  not  vary, 
and  indeed  did  not  profess  to  vary,  but  to 
adhere^  to  the  contract,  whatever  that  might 
be.  The  case  of  the  plaintiff,  in  our  opinion, 
wholly  fails,  and  a  decree  ought  now  to  be 
made  dismissing  the  bill,  with  costs.  There 
will  be  no  costs  of  the  appeal,  and  the 
deposit  will  be  returned. 

SoHcitorn— Mr.  A.  Jones,  for  plaintiff;  Meiwre. 
Lewis,  Munns,  Nunn  &  Longden,  for  defen- 
dants. 


Lord  Romillt,  M.R. 

July  16; 

Nov.  9. 


'  In  rt  THE  ALEXANDRA 
PARK  COMPANY,  tX 

parte  hart. 
In  re  barned's  bank- 
ing    COMPANY,      ex 

parte  delmar. 
Company —  Winding-up — Contributories 
— Infant — Delay —  Costs, 

An  infant  shareholder  who  attains  majo- 
rity after  having  been  placed  on  the  list  of 
contributories  is  entitled  to  have  his  name 
removed  from  the  list  of  contributories^  not- 
withstanding som£  delay. 

Such  delay  disentitles  him  to  the  costs  of 
getting  his  name  removed. 
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habt's  case. 

Eliza  Hart,  an  in&nt,  was  placed  on  the 
list  of  contributories  of  the  Alexandra  Park 
Company,  which  was  ordered  to  be  wound 
up  in  February,  1865.  She  attained  her 
majority  in  August,  1 865.  A  call  was  made 
in  February,  1868,  the  order  for  which 
was  served  on  her.  On  the  16th  of  April 
she  appeared  to  oppose  a  balance-order 
which  was  then  made  against  her.  On  the 
Ist  of  June,  1868,  she  took  out  a  summons 
to  remove  her  name  from  the  list  of  contri- 
butories. 

Mr,  Norths  for  the  applicant,  said,  that 
apart  from  delay,  there  was  no  question  but 
that  she  was  entitled  to  have  her  name  re- 
moved, but  as  no  loss  had  been  occasioned 
to  any  one  by  the  delay  that  could  not  affect 
her  rights — 

In  re  the  Mexican  and  South  American 
Company,  ex  parte  Shetvell^  36  Law 
J.  Rep.  (n.s.)  Chanc.  353;  8.c.  Law 
Rep.  2  Chanc.  387. 

Mr.  Baggallay  and  Mr,  Baldmn  Smith, 
for  the  oflficial  liquidator. — An  infant  must 
repudiate  a  contract  to  take  shares  within 
a  reasonable  time  after  attaining  majority. 
The  applicant  had  waited  a  long  time, 
during  which  it  might  have  turned  out 
that  she  would  have  to  receive,  instead  of 
having  to  pay,  something  in  respect  of  her 
shares  in  the  company.  She  must,  therefore, 
be  considered  as  having  elected  to  keep  the 
shares 

The  Dublin  and  Wicklow  Bailway  Com- 
pany V.  Black,  8  Exch.  Rep.  181 ; 
s.  c.  22  Law  J.  Rep.  (N.a)  ExcL  94. 

The  Master  of  the  Rolls  considered 
ShewelVs  case  was  conclusive,  and  he  could 
not  consider  the  applicant  to  have  waived 
her  right  to  repudiate  the  contract.  He 
accordingly  ordered  her  name  to  be  removed 
from  the  list  of  contributories,  but  without 
costs. 

DELMAR*S   CASE. 

Delmar  was  clerk  of  a  stockbroker,  and 
employed  by  one  Evans  to  purchase  shares 
and  hold  them  for  him.  A  Mr.  Longden 
sold  some  shares  in  Barned's  Banking  Com- 


pany to  Delmar,  which  were  transferred  to 
him  and  registered  in  his  nune.  On  the 
winding-up  of  the  company'  notice  was 
given  him  that  his  name  would  be  placed 
on  the  list  of  contributories,  and  on  the 
24th  of  July,  1866,  a  list,  including  his 
name,  was  made  out.  He  attained  twenty- 
one  on  the  26th  of  August,  1867.  In  March, 
1868,  a  balance-order  was  served  on  him; 
and  in  April,  1868,  he  took  out  a  summons 
to  remove  his  name  and  place  that  of 
Longden  on  the  list  of  contributories. 

Mr,  Bagshawe,  in  support  of  the  sum- 
mons, relied  on  Uarfs  case, 

Mr,  Ince,  for  Longden,  said  that,  consi- 
dering the  position  of  Delmar,  he  must  be 
considered  to  have  adopted  the  shares — 
The  Cork  and  Bandon  RaUufay  Com- 
pany V.  Cazenove,  10  Q.B.  Rep.  935. 
The  Dublin  and  Wicklow  Railway  Com- 
pany V.  Black,  8  Exch.  Rep.  181 ; 
8.  c.  22  Law  J.  Rep.  (N.a)  Exch.  94. 
The  Birkenhead  Railway  Company  v. 
Filcher,  6  Rail  Cas.  622 ;  s.  c   19 
Law  J.  Rep.  (n.s.)  Exch.  207. 
In  Harfs  case  there  was  no  attempt  to  place 
the  name  of  the  transferor  on  the  list ;  and 
if  any  one  were  placed  on  the  Ust  instead  of 
Delmar,  Evans  ought  to  be. 

Mr,  Kekewich,  for  the  official  liquidator. 

The  Master  of  the  Rolls  placed  Mr. 
Longden's  name  on  the  list  of  contributo- 
ries in  the  place  of  Delmar's,  without  pre- 
judice to  any  steps  he  might  take  to  have 
Evans's  name  substituted  for  his  own.  He 
refused  to  give  Delmar  the  costs  of  the 
application. 

Solicitore  in  Hart's  case— Mr.  R.  W.  JenmDgs, 
for  applicant ;  Messrs.  Bailey,  Shaw  &  Co.,  for 
the  official  liquidator.  Solicitors  in  Delmar*a 
case— Mr.  R.  G.  Chipperfield,  for  applicant; 
Messrs.  Edwards,  Layton  &  Jaqoes,  for  Long- 
den ;  Messrs.  Freshfields,  for  the  official  liqui- 
dator. 
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LOBDS  JUSTIOM.   1  8IMM0ND8   V.    THE   GREAT 
T.,l«  Q1  {     KASTKEN  RAILWAY  OOM- 

^"^y^^'  \     PANY. 

Attorney  and  Solicitor — Change  of  Soli- 
citor —  Bankruptcy  of  Client  —  Solicitor's 
Lien, 

After  a  suit  was  instituted  the  plaintiff 
became  bankrupt  His  assignees  continued 
the  suit,  employing  a  different  solicitor,  A 
decree  was  taken  by  conseiU,  On  drawing  up 
the  decree  the  Registrar  required  production 
of  certain  documents  which  vfere  referred  to 
in  the  decree,  and  which,  being  in  the  hands 
of  the  solicitor  to  the  original  plaintiff,  had 
not  been  produced  at  the  hearing.  The  soli- 
eitor  refused  to  produce  them^  claiming  a 
lien  for  costs : — Held,  that  he  was  bound  to 
produce  them. 

Ross  V.  Laughton,  1  Ves,  dc  B.  349,  was 
not  overruled  by  Lord  v,  Wormleighton, 
Joe.  580. 

This  was  an  appeal  from  an  order  of 
Vice  Chancellor  G&ard,  ordering  a  solicitor 
to  produce  certain  deeds  and  documents. 

The  suit  was  an  ordinary  suit  by  a  land- 
owner against  the  defendants,  a  railway 
company,  and  the  solicitor  in  question  was 
the  original  plaintiff's  solicitor. 

After  the  institution  of  the  suit  the 
plaintiff  became  bankrupt.  His  assignee 
revived  the  suit,  employing  a  different 
solicitor.  By  consent,  a  decree  was  made, 
in  which  the  contract  and  sundry  other 
documents  were  referred  to,  which  docu- 
ments were  in  the  possession  of  the  original 
plaintiff's  solicitor,  who  refused  to  produce 
them,  claiming  a  lien  upon  them  for  his 
unpaid  bill  of  costs.  The  Registrar  having 
refused  to  pass  the  decree  without  their 
production  to  him,  a  motion  was  made  to 
the  Vice  Chancellor  for  an  order  compelling 
the  solicitor  to  produce  them;  and  from 
His  Honour's  order  thereon,  which  was  in 
accordance  with  the  motion,  the  solicitor 
now  appealed. 

Mr,  W,  Barber  (Mr,  Druce  with  him), 
for  the  appellant. — There  is  no  reason  why 
the  solicitor  should  be  interfered  with  in 
his  rights  arising  out  of  lien.  The  only 
case  which  can  be  brought  against  this 
view  is — 


Boss  V.  Laughton,  1  Ves.  <fc  B.  349. 
But  that  case  was  overruled  by 

Lord  V.  Wormleighton,  Jac.  580, 
in  which  the  circumstances  were  similar. 

Clifford  V.  Turrill,  2  De  Gex  &  Sm.  1, 
is  quite  different  from  the  present  case. 
There  the  decree  had  been  properly  taken 
with  production  of  all  the  documents,  and 
the  change  of  solicitors  occurred  after  the 
decree  had  been  pronounced. 

[Lord  Justice  Selwyn  referred  to 

Bennett  v.  Baxter,  10  Sim.  417;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  137. 

Mr,  Swanston,  for  the  respondent,  the 
assignee — This  case  is  clearly  governed  by 

Ross  V.  Laughton, 
which  case  was  not  overruled  by 

Lord  V.  Wormleighton, 
It  has  never  been  considered  to  have  had 
that  effect — 

Pulling  on  Solicitors,  580. 

Ex  parte  Underwood,  De  Geac,  190. 

Mr,  Perceval  appeared  for  the  company. 
Mr,  W,  Barber,  in  reply. 

Lord  Justice  Wood. — I  have  a  strong 
opinion  that  the  principle  of  Clifford  v. 
Turrill  would  have  governed  this  case  if 
the  facts  had  been  somewhat  different,  that 
is,  if  the  documents  in  question,  which 
were  referred  to  in  the  proposed  decree, 
had  been  in  evidence,  as  they  ought  to  have 
been,  when  the  Court  heard  the  case,  because 
then  the  Court  would  not  allow  its  own 
order  to  be  baffled.  In  Clifford  v.  Turrill 
the  decree  was  taken  before  the  change 
of  solicitor,  and  the  document  therefore 
might  be  considered  as  in  evidence.  Here  the 
decree  seems  to  have  been  taken  by  consent 
and  somewhat  hurriedly,  and  the  documents 
were  not  produced  upon  which  the  decree 
is  founded.  In  order  to  dispose  of  the  case 
satisfactorily,  therefore,  we  must  consider 
whether  Ross  v.  Laughton  was  overruled  by 
Lord  V.  WormleiglUon,  I  am  of  opinion 
that  it  was  not.  Lord  Eldon  certainly  did 
not  say  that  he  was  overruling  the  former 
case,  which  he  probably  would  have  said  if 
he  thought  he  was  doing  so ;  and,  in  fact, 
the  cases  were  distinct,  for  an  executor 
strictly  represents  and  continues  his  testa- 
tor's interest  in  every  respect,  whereas  an 
assignee  in  bankruptcy  comes  in  by  a  title 
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adverse  to  the  bankrupt ;  an  assignee  may 
elect  whether  or  not  he  will  carry  on  the 
suit;  if  he  does  so,  he  is  not  obliged  to 
employ  the  same  solicitor. 

This  case  is  more  like  that  of  Bennett  v. 
Baxter^  in  which  case  the  Vice  Chancellor 
remarked,  that  there  was  no  substantial 
difference  between  the  case  of  a  solicitor 
who  has  discharged  himself  and  that  of 
a  solicitor  whose  client,  by  his  owti  course 
of  conduct,  has  induced  the  Court  to  take 
from  him  the  conduct  of  a  suit,  and  to 
commit  it  to  another  party  who  employs  a 
different  solicitor.  Here  the  law  has  taken 
away  from  the  plaintiff  all  interest  in  the 
suit,  and  that  by  his  default.  This  clearly 
distinguishes  the  case  from  Lord  v.  Worm- 
leighton  ;  and,  as  Lord  Eldon  did  not  think 
fit  to  overrule  Ross  v.  Laughton^  his  deci- 
sion cannot  now  be  considered  as  having 
that  effect. 

Lord  Justice  Selwyn. — I  am  of  the 
same  opinion.  If  Ross  v.  Laughton  had  not 
been  cited  in  the  argument  of  Lord  v. 
Wormletgkton,  there  might  have  been  more 
strength  in  the  argument  before  us  that  the 
former  case  was  overruled  by  the  latter.  I 
cannot  but  think,  considering  the  great 
care  and  accuracy  of  Lord  Eldon,  that  if  he 
thought  he  was  overruling  the  earlier  case 
he  would  have  said  so  Expressly.  There  are 
important  differences  between  the  position 
of  an  executor  and  assignee  in  bankruptcy. 
The  case  of  a  leasehold  affords  an  illustra- 
tion. The  position  of  an  executor  in  respect 
of  a  leasehold  which  devolves  is  very  differ- 
ent from  that  of  an  assignee  in  bankruptcy. 
The  latter  may  reject  it  if  he  considers  its 
possession  injurious  to  the  estate,  but  the 
former  cannot  refuse  to  accept  the  burden. 
Here  the  prosecution  of  the  suit  is  taken 
away  from  the  plaintiff  by  his  default  in 
becoming  bankrupt;  and,  the  suit  being 
allowed  to  go  on,  the  assignee  seems  to  be 
in  a  position  very  similar  to  that  of  the 
second  creditor  who,  in  Bennett  v.  Baxter, 
took  the  place  of  the  plaintiff. 

SolicitorB— Mr.  T.  Horwood,  for  appellaot ;  Messrs. 
Reed,  Phelps  &  SiJgwick,  for  respondent; 
Messrs.  Baxter,  Hose  &  Co.,  for  company. 


Lord  Romillt,  M.R. 
Nov.  2L 


In    re    THE    aldbo- 

ROUGH  HOTEL  COM- 
PANY (limited). 
(Ex  parte  simpson.) 


Company  —  Winding-up —  Contributory 
— Conditional  Contract  to  take  Shares, 

8.  offered  to  take  shares  in  a  company 
provided  he  got  a  btnlding  contract,  and 
the  directors  resolved  to  give  him  the  con- 
tract On  the  faith  of  snch  resolntion,  he 
sent  a  formal  application  for  shares,  with- 
out condition.  Shares  were  allotted.  The 
contract  could  not  be  given  to  him  on  account 
of  the  winding-up  of  the  company: — Held, 
that  there  teas  a  contract  to  take  shares  by  S. 
only  on  condition  of  his  getting  the  building 
contract,  and  his  name  was  removed  from 
the  list  of  contribtUories, 

This  was  a  summons  adjourned  into 
Court  to  remove  the  name  of  Simpson 
from  the  list  of  contributories  of  the 
above  company.  He  wrote  to  the  direc- 
tors offering  to  take  300  shares  on  con- 
dition that  a  contract  for  building  the 
hotel  was  given  to  hiuL  The  letter  was  as 
follows : 

"  23rd  October,  1865. 

"  To  the  Aldborough  Hotel  Company 
(Limited). 
"Gentlemen, — In  consideration  of  my 
being  secured  the  contract  for  carrying  out 
the  alteration  and  additions  to  the  above 
hotel,  and  the  contract  amounting  to  9,000/1, 
I  hereby  agree  to  subscribe  for  and  take 
three  hundred  shares  (300  shares)  in  the 
said  company,  and  to  pay  the  deposit  on 
the  said  shares  as  soon  as  the  secretary  of 
the  company  shall  satisfy  me  that  1,500 
shares,  including  my  300  shares,  haye  been 
subscribed  for,  and  that  the  directors  of 
the  company  have,  by  resolution  duly 
confirmee^  agreed  that  I  shall  carry  out 
the  said  alterations  and  additions  upon  the 
following  express  conditions,  that  is  to  say, 
first,  my  contract  shall  be  paid  in  ciish  on 
the  architects'  certificate  at  monthly  inter- 
vals at  the  rate  of  85^  per  cent ;  secondly, 
the  prices  for  the  several  trades  shall  be 
afl^ed  by  a  surveyor  appointed  by  the 
architects  of  the  company  and  by  a  sur- 
veyor appointed  by  me,  or  their  umpire  in 
case  of  difference ;   thirdly,  that  all  calls 


Digitized  by 


Google 


Vol.  38. 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


89 


coming  due  on  such  of  the  said  300  shares 
as  I  shall  not  in  the  mean  time  have  trans- 
ferred, after  payment  of  the  IL  on  deposit, 
including  the  1/.  lOs.  on  allotment,  shall 
be  written  off  the  amounts  coming  to 
me  on  the  certificates  of  the  architects ; 
fourthly,  that  I  shall  have  the  right  of 
selling  any  or  all  of  the  said  300  shares 
as  soon  as  the  same  have  been  delivered 
to  me. 

"  I  am,  Gentlemen,  yours  obediently, 

*'  Samuel  Simpson." 

On  the  9th  of  November,  1865,  the 
directors  resolved  to  give  Simpson  the  con- 
tract in  accordance  with  his  letter,  and  on 
his  being  satisfied  of  that,  he  filled  up  the 
usual  unconditional  form  of  application  for 
300  shares  and  paid  a  deposit  of  K  a 
share.  The  shares  were  allotted  to  him. 
He  was  present  at  two  meetings  of  the 
shareholders,  but  took  no  part  in  the  pro- 
ceedings. The  contract  was  not  carried  out 
because,  early  in  1867,  it  was  resolved  to 
wind  the  company  up  voluntarily,  and  on 
the  9th  of  February,  1867,  an  order  was 
made  to  continue  ^e  winding-up  under 
the  supervision  of  the  Court  Simpson  was 
not  required  to  pay  any  calls  or  allotment 
money,  but  his  name  was  placed  on  the 
register  of  shareholders,  and  subsequently 
on  the  Hst  of  contributories.  On  his  receiv- 
ing notice  of  this,  he  repudiated  the  allot- 
ment 

Mr,   Jessely   Mr.    Roxburgh   and    Mr, 
Kaye^  for  Simpson,  said :  The  application 
was  to  take  shares  only  on  condition  that 
Simpson  got  a  building  contract,  which 
condition  the  directors  had  been  unable  to 
fulfil,  and  therefore  his  name  ought  to  be 
removed  from  the  list  of  contributories — 
In  re  ike  Richmond  Hill  Hotel  Com- 
panjf,   ex  parte  PelkUty  36  Law  J. 
Bep.  (n.&)  Chanc.  613;  s.  c.  2  Law 
Rep.  Chanc.  527. 
In  re  the  Universal  Salvage  Company 
(Wood/alls  case),  3  De  Gex  <&  Sm. 
63. 
Mr,  Swansion  and  Mr,  ChiUy,  for  the 
oflBcial  liquidator,  said:  the  two  contracts 
were  distinct,  and  the  case  came  within 
In  re  the  Richmond  Hill  Hotel  Com- 
pany, ex  parte  Elkington,  36  Law 
J.  Rep.   (k.8.)  Chanc.   593 ;  s.  c.  2 
Law  Rep.  Chanc  511. 
New  Scrub,  38. — CiiAira 


If  the  application  was  originally  conditional 
Simpson  had  accepted  the  allotment  un- 
conditionally, and  by  attending  the  meet- 
ings had  precluded  himself  from  any  right 
he  had  to  repudiate  the  allotment  The 
directors  had  complied  with  the  condition 
by  passing  the  resolution.  The  shares  had 
been  in  the  power  of  Simpson,  and  he  could 
not  repudiate  his  responsibility. 

The  Masteb  of  the  Rolls. — In  the  first 
place,  the  original  letter,  in  my  opinion,  is 
simply  a  conditional  proposal  to  take  300 
shares,  provided  Mr.  Simpson  gets  a  con- 
tract I  cannot  adopt  the  view  that  the 
words  "in  consideration  of  my  being 
secured  the  contract  for  doing  the  alter- 
ations" is  a  distinct  formal  condition.  If  I 
execute  a  deed  and  I  say  "  upon  condition 
of  my  having  1,000/.  I  will  convey  White- 
acre,"  how  does  that  differ  from  my  saying 
"in  consideration  of  my  having  1,000/. 
I  will  convey  Whiteacra"  The  condition 
was  accepted,  and  upon  that  condition  the 
contract  was  expressly  entered  into.  It  was 
said  the  directors  had  satisfied  their  part 
of  the  contract  They  made  an  entry  in 
the  book  that  Mr.  Simpson  should  have 
the  contract,  although,  in  point  of  fact,  he 
never  had  it.  Because  he  puts  good  faith 
in  the  directors  and  believes  that  they 
mean  to  give  him  the  contract,  and  in 
consequence  of  that  he  takes  300  shares, 
and  pays  the  deposit  upon  them,  it  is  said 
that  that  is  a  separate  and  distinct  con- 
tract, not  connected  with  or  in  any  man- 
ner mixed  up  with  the  contract  for  the 
building  which  he  was  to  erect.  These 
directors,  no  doubt^  had  been  acting  bona 
fide  ;  but  suppose  they  had  acted  with 
mala  fides,  how  would  it  have  operated  ? 
Suppose  they  had  said,  "We  mil  get 
300  shares  taken  by  Mr.  Simpson  upon 
the  promise  of  giving  him  a  contract  which 
we  never  int^id  to  give  him,"  exactly  the 
same  thing  would  have  happened.  He 
would  have  applied  for  the  shares,  although 
they  never  intended  to  give  him  the  con- 
tract. They  would  have  known  that  the 
entry  in  the  book  was  false,  because  if  they 
ever  intended  there  was  to  be  a  contract  at 
all,  they  intended  it  for  some  other  person. 
Could  it  in  such  a  case  as  that  be  possibly 
urged,  that  he  was  liable  upon  the  300 
shares  taken  upon  the  express  faith  of 
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their  giving  him  the  contract.  If  it  might 
have  been  done  so,  wantonly  and  for  the 
purpose  of  defrauding  him,  how  does  it 
vary  in  the  slightest  degree  when,  as  events 
have  turned  out,  they  were  unable  to  give 
him  the  contract  ?  In  point  of  fact,  &ey 
have  never  given  him  the  contract,  and  are 
totally  unable  to  carry  it  into  execution. 
If  it  were  a  case  for  specific  performance, 
how  would  it  be  possible  to  say  that  Mr. 
Simpson  should  pay  for  his  300  shares  and 
not  have  what  the  company  agreed  to 
give  him  in  consideration  of  his  taking 
them? 

Let  us  look  at  the  facts  of  the  case.  As 
I  understand  them,  they  amount  to  nothing. 
In  the  first  place,  they  made  an  entry  of 
his  name  in  the  list  of  shareholders.  That 
was  quite  right,  and  very  proper  if  they 
intended  to  give  him  the  contract,  but  if 
they  could  not  give  him  the  contract  what 
acquiescence  was  there  on  his  part  to 
be^me  a  shareholder  ?  There  were  no  calls 
made  against  him.  That  is  to  say,  four 
calls  were  made,  as  I  understand,  upon  the 
other  shares,  but  he  was  never  required  to 
pay  one  of  them.  In  the  course  of  the  year 
1866  he  does  nothing  whatever.  Some 
negotiations  take  place  at  the  end  of  the 
year,  which  I  do  not  think  it  necessary  to 
enter  into,  because  it  is  evident  they  were 
without  prejudice,  and  with  the  view  of 
getting  rid  of  this  very  question  which 
has  now  arisen,  but  there  was  no  acceptance 
on  his  part  It  is  true  he  was  dominus  of 
the  shares,  and  he  could  have  parted  with 
them  :  he  very  wisely  did  not  until  he  was 
satisfied  that  he  would  get  the  contract  com- 
pleted for  building  the  hotel — but  that  does 
not  in  the  slightest  degree  afiect  him,  be- 
cause he  was  never  present  at  any  meeting 
at  which  he  could  bind  himself.  What  he 
says  is,  that  when  he  was  present  at  any 
meeting,  he  was  only  present  because  he 
wanted  to  take  care  that  his  contract  was 
duly  performed,  and  that  he  should  not  be 
deprived  of  it  because  of  his  absence.  That 
explains  why  he  was  there  with  his  soli- 
citor. In  fact  it  amounts  to  this — ^he  gave 
them  time  to  complete  their  part  of  the 
contract.  It  is  simply  the  case  of  a  condi- 
tional contract  not  performed  by  the  person 
who  agreed  to  perform  the  condition,  who 
therefore  cannot  insist  upon  the  other  per- 
son performing  his  part  of  it.    I  am  of 


opinion  that  it  is  not  a  separate  and  dis- 
tinct contract,  as  there  was  in  ElkingUm's 
case,  but  it  was  all  one  contract,  which  has 
been  performed  by  one  side  and  not  by  the 
other.  Therefore,  I  think,  Mr.  Simpson 
was  properly  struck  off  the  list  of  share- 
holders. 


Solicitors — Measn.  Maynard,  Son  &  Co.,  for  appU- 
cmnt;  Meois.  linklaters  k  Co.,  for  oflicial  liqui- 
dator. 


Malins,  V.C. 
Nov.  6. 


LIPSOOMB  V.  UPSCOHB. 


Mortgage^  Merger  of  Original,  in  further 
Security — Real  and  Personal  Estate — 
Locke  King's  Act,  17  cfc  18  Vict.  c.  113. 

L.  mortgaged  real  estate  for  1,500/L  By  a 
subsequent  deed,  reciting  the  transfer  of  ike 
previous  mortgage,  L,  charged  the  premises 
subject  thereto  together  with  other  real  and 
personal  estate  with  the  payment  of  the  ori- 
ginal debt,  and  the  further  sum  of  950/.  in 
which  he  was  then  indebted  to  the  transferee^ 
all  the  mortgaged  pivperty  being  subject  to 
one  proviso  for  redemption  upon  payment  of 
the  whole  debt.  Upon  the  death  of  L,  intes- 
tate,— Held,  as  between  the  heir-at-law  and 
administrator,  that  the  950/.  mtist  be  appor- 
tioned rateably  between  the  real  and  per- 
sonal estate  comprised  in  the  second  deed; 
but  thai  there  uhxs  fio  merger  of  the  first 
mortgage  the  real  estate  comprised  t/ierein 
remaining  primarily  liable  for  the  1,500/. 

Charles  Lipscomb,  in  1851,  mortgaged 
certain  real  estate,  of  which  he  was  seised 
in  fee,  as  security  for  1,500/. 

By  a  subsequent  mortgage,  in  1861,  re- 
citing that  the  previous  mortgage  for  1,500/L 
had  been  transferred  to  and  was  then  vested 
in  John  Christmas,  and  that  Charles  Lips- 
comb, the  mort^igor,  was  indebted  to 
Christmas  in  the  ^iirther  sum  of  950/.,  it 
was  witnessed  that,  "in  consideration  of 
the  sum  of  1,500/.  then  due  and  owing  to  the 
said  John  Christmas  on  the  transfer  of  the 
therein  recited  mortgage  security  and  of 
the  said  sum  of  950/.  so  due  from  the  said 
Charles  Lipscomb  to  the  said  John  Christmas 
as  aforesaid,  making  together  the  sum  of 
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3,450^,"  Uie  said  Charles  Lipscomb  granted 
and  conveyed  unto  the  said  J.  Christmas, 
his  heirs  and  assigns,  (irUer  alia  J  the  here- 
ditaments and  premises  comprised  in  the 
indentnre  of  mortgage  of  1851,  to  hold  the 
same,  subject  to  a  proviso  for  redemption 
on  payment  to  the  said  J.  Christmas  of  the 
snm  of  2,450^  with  interest  as  therein 
mentioned 

By  the  same  deed  Lipscomb  assigned  to 
Christmas,  by  way  of  further  security,  a 
policy  of  assurance  for  700/.  effected  on  his 
own  life  and  other  personalty,  to  hold  the 
same,  ''subject  to  the  proviso  for  redemp- 
tion thereinbefore  contained  concerning  the 
freehold  hereditaments  thereinbefore  con- 
veyed." 

Charles  Lipscomb  died  in  August,  1867, 
intestate,  whereupon  the  question  arose 
between  the  heir-at-law  and  the  adminis- 
trator, in  what  proportions  the  money  due 
upon  the  security  of  1861,  was  payable  out 
of  the  real  and  personal  estate  respectively 
comprised  therein. 

Christmas  had  received  the  money 
payable  on  the  policy  of  assurance  at 
Lipscomb's  death,  and  retained  the  same 
in  part  satisfaction  of  his  mortgage  debt. 

The  point  in  question  was  brought  before 
the  Court  upon  a  special  case. 

Mr,  Joshua  Williams  Bud  Mr,  Shebbeare^ 
for  the  administrator. — First,  as  to  the 
1,500/.  The  real  estate  originally  com- 
prised in  the  mortgage  of  1851  remains 
primarily  liable  in  respect  of  that  sum.  The 
subsequent  mortgage  of  1861  was  not  such 
a  substitution  for  the  deed  of  1851  as  to 
extinguish  or  mei*ge  the  original  security  or 
mix  Uie  funds  in  respect  of  their  liability, 

Phillips  V.  QvUeridge,  4  De  Gex  <fc  J. 
531. 

BreUU  V.  Burdett,  2  De  Gex,  J.  <fc  S. 
244. 
Secondly,  the  950/.  is  payable  rateably  out 
of  all  the  property  comprised  in  the  inden- 
ture of  1861,  under  the  provisions  of  Locke 
King's  Act,  17  <k  18  Vict  c.  113,  and  there 
must  be  an  apportionment  accordingly; 
unless,  thirdly,  the  Court  should  be  of 
opinion  that  the  assignment  of  the  policy 
and  other  personal  estate  was  merely  by  way 
of  coUatend  security,  in  which  case  the 
whole  debt  would  be  primarily  payable  out 
the  real  estate. 


[His  Honour  intimated  that  such  a  con- 
struction of  the  deed  could  not  be  success- 
fully contended  for,  and  the  point  was 
abandoned.] 

Mr,  Gldsse  and  Mr,  Freeman^  for  the 
heir-at-law. — ^As  regards  any  priority  the 
old  mortgage  for  1,500/.  is  extinguished. 
The  deed  of  1861  created  a  fresh  security 
for  the  whole  sum  of  2,450/.;  both  the  real 
and  personal  estate  are  liable  for  the  whole 
amount  of  the  debt,  and  the  personalty 
must  be  exhausted  before  the  realty  is  re- 
sorted to.  With  regard  to  the  policy  the 
presumption  is  that  the  mortgagor  contem- 
plated its  being  first  applied  towards  satis- 
faction of  the  debt  in  the  event  of  his  death, 
and  there  is  no  evidence  here  to  the  con- 
trary, whereby  the  administrator  can  be 
exonerated  at  the  expense  of  the  heir-at- 
law. 

Malins,  V.C. — Some  difficulty  as  to  the 
1,500/.  is  created  by  the  second  deed.  It 
is  clear  that  if  the  mortgagor  had  died 
before  the  execution  of  that  deed,  in  1861, 
the  real  estate  comprised  in  the  first  mort- 
gage must  have  been  primarily  liable  for 
the  1,500/.  Now,  in  the  subsequent  deed 
that  first  mortgage  is  recited  and  the  trans- 
fer of  it  to  Jolm  Christmas,  and  the  indebt- 
edness of  the  mortgagor  to  John  Christmas 
in  the  further  sum  of  950/.,  and  then  in 
the  operative  part  the  payment  of  the  two 
sums,  making  together  2,450/.,  is  secured 
by  a  further  chaise  of  the  premises  com- 
prised in  the  deed  of  1851,  together  with 
other  real  estate,  and  by  the  assignment  of 
the  policy  of  assurance  and  other  property, 
the  whole  being  subject  to  a  proviso  for 
redemption  upon  payment  of  the  mortgage 
debt  in  fulL 

Reference  has  been  made  to  the  provi- 
sions of  Mr.  Locke  King's  Act,  by  which, 
as  we  all  know,  the  legislature  has  declared 
that  the  lands  charged  shall,  as  between 
the  different  persons  claiming  through  or 
under  the  deceased,  be  primarily  liable  to 
the  payment  of  the  mortgage  debts  charged 
thereon,  every  part  thereof  according  to  its 
value  bearing  a  proportionate  part  of  the 
whole  debt  Then  there  is  a  proviso  that 
the  right  of  the  mortgagee  to  obtain  pay- 
ment out  of  the  personal  estate  shall  not  be 
affected  or  diminished  thereby.  But  that 
proviso  is  only  for  the  protection  of  the 
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mortgagee ;  it  does  not  affect  the  liability 
of  the  different  classes  of  property.  Now, 
the  effect  of  the  deed  of  1861,  as  I  under- 
stand it,  was  to  retain  the  original  mortgage 
for  the  1,500/L  and  to  make  the  premises 
subject  thereto  liable,  together  with  other 
property,  to  the  fiirUier  charge  of  950^ 
What  is  there  in  the  deed  to  release  or 
extinguish  the  original  security?  The  1,500/. 
remains  as  it  was,  with  tiie  additional 
security  of  the  other  property  comprised  in 
the  deed.  As  in  the  case  of  Phillips  v.  Out- 
teridge,  the  transfer  of  the  old  debt  leaves 
the  mortgaged  estate  primarily  liable,  just 
as  it  was  befora 

Then,  as  to  the  950/.  The  effect  of  the 
deed  in  my  opinion  is  to  charge  that  debt 
upon  the  various  properties  comprised  in 
the  security.  The  result  will  be  that  the 
real  estate  comprised  in  the  first  mortgage 
is  primarily  liable  for  the  1,500/.,  and  the 
additional  charge  of  950/.  must  be  appor- 
tioned rateably  between  the  real  and  per- 
sonal estate  comprised  in  the  second  mort- 
gage. The  costs  will  come  out  of  the 
personal  estate. 

Solicitors — Meam.  Hensman  &  Nicholson,  for 
mdministrator;  Messrs.  Sonior,  Attree  k  John- 
son, Agents  for  Messrs.  BlAokmore  &  Sont 
Alresford,  for  heir-at-law. 


BEIOLEY  V.  CABTEB. 


Lord  Bomillt,  M.R. 
Nov.  6 ;  Dea  3. 

Leases  and  Sales  of  Settled  Estates  Act^ 
ss.  17,  18. — Condition  of  Sale  as  to  Title — 
Defect  not  disclosed. 

Under  a  marriage  settlement  a  remainder 
in  fee  simple^  after  the  life  estate  of  the 
toifej  was  vested  in  her  heir-at-law  as  a 
purchaser  : — Held,  ttiat  an  order  for  sale 
made  in  the  lifetime  of  the  tvife,  under  the 
Leases  and  Sales  of  Settled  Estates  Act^ 
was  invalid^  as  it  could  not  bind  the  person 
who  might  eventually  he  her  heir-at-law. 

A  condition  of  sale  intended  to  preclude 
the  purchaser  from  taking  a  particular 
objection  to  the  title  must  disclose  the  nature 
of  the  objection. 

By  the  settlement  on  the  marriage  of 
Mr.  and  Mrs.  Heighton,  dated  the  13th 
of  September,  1837;  certain  property  was 


vested  in  a  trustee  in  fee,  upon  trust  during 
the  joint  lives  of  the  husband  and  wife,  for 
the  separate  use  of  the  wife,  without  power 
of  anticipation;  and  after  her  decease,  if 
she  predeceased  her  husband,  for  such  per- 
sons and  for  such  estates  as  she  should  by 
will  appoint;  and  in  default  of  such  appoint- 
ment, upon  trust  for  the  person  or  persons 
whom  she  should  leave  her  heirs  or  co-heirs 
at-law  and  the  heirs  and  assigns  of  such 
persons;  but,  in  case  she  should  survive 
her  husband,  then  upon  trust  for  Mrs. 
Heighton,  her  heirs  and  assigns,  or  for  such 
person  or  persons  as  she  should  appoint  by 
deed  or  will ;  and  in  default  of  appointment, 
upon  the  trusts  which  would  have  taken 
effect  if  she  had  predeceased  her  husband 
without  having  exercised  her  power  of 
appointment. 

By  an  order  of  the  Court,  made  on  peti- 
tion under  the  Leases  and  Sales  of  Settled 
Estates  Act,  in  July,  1858,  the  property 
was  ordered  to  be  sold,  and  the  plaintiff 
became  the  purchaser.  In  October,  1866, 
the  plaintiff  put  up  the  property  for  sale  by 
auction,  subject  to  the  following  special 
condition  of  sale : 

"By  indenture  of  settlement  of  the 
13th  day  of  September,  1837,  executed 
on  the  marriage  of  William  Bright  Heighton 
and  Mary  Louisa  his  wife,  the  property 
was  settled  upon  certain  trusts  for  her 
benefit  The  vendor  purchased  the  pro- 
perty under  orders  of  sale  made  (on  the 
petition  of  the  said  Mary  Louisa  Heighton) 
under  the  provisions  of  the  act  to  facilitate 
leases  and  sales  of  settled  estates ;  and  the 
property  was  conveyed  to  the  vendor  by 
indenture  of  the  20th  day  of  January,  1862, 
which  deed  was  settled  and  approved  by 
the  Judge,  as  appears  by  the  certificate  of 
his  chief  derk  written  thereon.  The  convey- 
ance recites  the  settlement  of  1837,  and  the 
orders  for  sale  and  payment  of  the  purchase- 
money,  and  contains  a  qualified  covenant 
by  the  trustee  of  the  settlement  for  its 
production.  The  title  to  the  property  shall 
commence,  without  inquiry  into  or  objection 
to  earlier  or  other  title,  with  the  said  inden- 
ture of  conveyance ;  but  without  prejudice 
to  the  last  stipulation  the  purchaser,  if  he 
so  desire,  sludl  be  entitled  to  ask  for  an 
inspection  of  the  settlement  of  1837  (at 
his  own  expense)  under  the  covenant  for 
production  above  referred  to." 
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The  defendant  was  the  highest  bidder, 
and  signed  a  memorandum  of  agreement 
to  purchase;  but  he  afterwards  objected 
that  a  good  title  was  not  made  out,  on  the 
ground  that  the  order  for  sale  made  in 
July,  1858,  was  irregular.  The  plaintiff 
thereupon  filed  the  present  bill  for  specific 
performance,  and  contended  both  that  the 
tide  was  good,  and  that  if  it  were  not,  the 
defendant  was  precluded  by  the  condition 
from  taking  the  objection. 

Mr,  Joshua  Williams  and  Mr,  Upton^ 
for  the  plaintiff. — Every  necessary  consent 
has  been  given,  for  the  act  does  not  require 
the  consent  of  persons  having  only  con- 
tingent interests — sections  17.  and  18;  and 
it  is  now  too  late  to  invalidate  the  sale — 
section  28. 

Mr.  Southgate  and  Mr.  Brittowe,  for 
the  defendant — The  heir  of  Mr.  Heighton 
could  not  be  served  so  long  as  he  remained 
unascertained,  and  therefore  he  could  not 
be  bound  by  the  order.  This  was  not  a 
settled  estate  within  the  act,  and  no  subse- 
quent act  extends  to  such  settlements. 

The  Master  op  the  Rolls  (Dec.  3). — 
In  this  case  two  questions  arise:  first, 
whether  the  objection  is  valid ;  secondly, 
whether,  if  it  be  valid,  the  defendant  is 
precluded  from  taking  it. 

On  the  first,  the  real  point  to  be  deter- 
mined is,  whether  the  persons  who  may  be 
the  heir  or  co-heirs  of  Mrs.  Heighton  at 
her  death  are  bound  by  the  order  for  sale. 
This,  first,  is  clear,  that  the  person  or  per- 
sons, whoever  he  or  they  may  be,  who  shall 
be  the  heir  or  heirs-at-law  of  Mrs.  Heighton 
at  the  time  of  her  decease,  in  default  of 
any  appointment  made  by  her  take  as 
purchasers  and  not  by  descent  from  Mrs. 
Heighton.  It  is  equally  clear  that  it  is 
impossible  to  ascertain  till  the  death  of 
Mrs.  Heighton  who  this  person  or  these 
persons  may  be.  A  third  proposition,  also, 
appears  to  me  to  be  clear,  that  if  the  person 
who  ultimately  is  to  become  such  heir 
happmis  to  be  now  alive,  no  notice  to  him 
will  bind  him,  for  it  is  given  to  him  in  a 
different  capacity.  It  cannot  be  given  to 
him  in  his  character  of  heir-at-law.  In 
administration  suits,  it  is  not  sufScient  if 
a  man  who  ought  to  be  a  defendant  as  the 
legal  personal  representative  of  a  deceased 
person  is  made  a  party  in  a  different  capa- 


city ;  and  the  bill  is  required  to  be  amended 
for  the  purpose  of  bringing  him  before  the 
Court,  also  as  the  legal  personal  represen- 
tative of  the  deceased  person.  Not  suffi- 
ciently bearing  this  principle  in  mind,  the 
children  of  Mrs.  Heighton  were  made 
parties  to  the  order  on  the  petition,  but 
this  will  not  bind  that  one  of  them  (if 
there  be  one)  who  shall  hereafter  turn  out 
to  be  the  heir-at-law  of  Mrs.  Heighton. 
In  truth,  the  appearance  of  these  children 
on  the  occasion  of  the  order  made  on  the 
petition  was  wholly  unnecessary'.  The  con- 
sents required  are  specified  in  the  17th 
section. — [His  Lordship  read  the  17th  sec- 
tion, and  also  the  18th.] — I  think  that  the 
concurrence  of  Mrs.  Heighton's  heir-at-law 
is  essential  to  make  the  title  perfect ;  that 
it  was  and  is  impossible  to  obtain  the  con- 
currence of  the  person  who  will  be  Mrs. 
Heighton's  heir-at-law  in  that  character, 
and  that  consequently  his  interest  when 
it  arises,  if  it  should  ever  arise,  will  not  be 
bound  by  this  sale. 

I  am  further  of  opinion  that  the  defect 
is  not  cured  by  any  clause  in  any  subse- 
quent act  relating  to  this  subject;  indeed, 
there  is  no  clause  that  I  have  found  in  any 
subsequent  act  which  touches  this  point 
or  makes  complete  an  order  which  was  in 
its  inception  defective.  All  the  acts  pro- 
ceed on  the  principle,  that  the  person  to 
concur  must  be  ascertained.  I  am  not  now 
referring  to  the  case  of  persons  under  a 
disability,  and  whose  interests  are  pro- 
tected by  trustees  and  by  the  Court  (a 
case  which  stands  on  separate  grounds), 
but  in  all  other  cases  where  an  interest 
exists  in  a  known  and  specified  person  his 
concurrence  is  required.  I  am  of  opinion, 
therefore,  that  the  objection  is  a  good  one, 
and  that  the  title  is  defective. 

On  the  second  point  I  am  of  opinion 
that  the  defendant  is  not  precluded  by  the 
conditions  of  sale  from  taking  this  objec- 
tion.— [His  Lordship  read  the  condition.] — 
No  doubt  the  condition  was  introduced  to 
meet  this  very  point,  but  in  my  opinion  it 
does  not  compel  the  purchaser  to  take  the 
title,  when  the  inspection  of  the  settlement 
there  referred  to  shews  that  the  order  of 
this  Court  was  erroneous,  and  that  it  had 
no  power  to  bind  the  contingent  interests 
which  may  hereafter  arise  on  the  death  of 
Mrs.  Heighton.  I  entertain  this  opinion  the 
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more  strongly,  because  I  have  always  thought 
that  where  the  vendor  wishes  to  preclude 
the  purchaser  from  taking  a  particular 
objection  to  the  title  which  must  appear  on 
the  documents  submitted  to  him,  it  is 
essential  that  the  vendor  should,  as  a  mat- 
ter of  good  faith,  point  out,  if  not  the 
objection  itself  at  least  the  nature  of  the 
objection  in  the  conditions  of  sale.  Here 
the  vendor  knows  that  the  person  who  will 
be  the  heirat-law  of  Mrs.  Heighton  at  her 
death  is  not  bound  by  the  order,  and  that 
if  she  die  without  making  any  appoint- 
ment he  will  be  entitled  to  the  property. 
Instead  of  indicating  this  fact  to  the  per- 
son who  may  be  disposed  to  become  pur- 
chaser, he  simply  assumes  that  the  order 
of  the  Court  must  be  correct,  and  says 
that  there  shall  be  no  inquiry  into  or  objec- 
tion taken  to  any  earlier  title  than  the 
conveyance  of  January,  1862.  The  pur- 
chaser naturally  supposes  that  the  order  of 
the  Court  is  correct,  and  that  the  Court 
could  not  be  induced  to  make  a  fruitless 
order;  but  the  inquiry  made  by  the  pur- 
chaser as  to  the  settlement  of  1837,  which 
is  sanctioned  by  the  conditions  of  sale, 
shews  that  the  Court  had  no  power  to 
make  such  an  order  without  expressly  re- 
serving the  rights  of  the  heir-at-law  of 
Mrs.  Heighton,  and  that  the  vendor  has  no 
power  to  give  a  complete  title  to  the  rever- 
sion after  Mrs.  Heighton's  death.  This, 
therefore,  is  in  the  nature  of  deception  to 
the  purchaser,  and  does  not  preclude  him 
from  taking  the  objection  of  which  he  had 
no  notice. 

On  all  these  grounds,  therefore,  I  am  of 
opinion  that  the  vendor  cannot  shew  a  good 
title  to  the  property,  and  that  the  bill 
must  be  dismissed,  and,  of  course,  with 
costs. 

Solicitors — Messrs.  Vallance  k  Vallance,  agents 
for  Mr.  A.  A.  Corsellis,  Wandsworth,  for  plain- 
tiff;  Messrs.  J.  k  J.  C.  Bogers,  for  defendant. 


THE  ATTORNEY  GENERAL 
V,  THE  CAMBRIDGE  CON- 
SUMERS* GAS  COMPANY. 


Malins,  V.C. 

May  28 ; 
June  29,  30 ; 

July  1. 

Lords  Justicbs. 

Nov.  23,  24. 

Nuisance  —  Injunction  —  Gas  Company 
— Public  Streets,  Right  to  break  up — Prac- 
tice— Amendment  at  Hearing  upon  Motion 
for  Decree. 

This  Court  has  no  jurisdiction  to  restrain 
by  injunction  a  company  or  an  individual 
from  breaking  up  the  public  ways  of  a 
town,  without  parliamentary  authority,  for 
the  purpose  of  laying  down  gas-pipes  in  the 
ordinary  manner. 

The  Attorney  General  v.  the  Sheffield 
Oas  Consumers*  Company,  3  De  Gex,  M, 
ik  O.  304,  8.  a  22  Law  J.  Rep.  (n.s.) 
Chanc  ^W,  follow^ 

By  a  local  act  of  parliament  passed  in 
1788,  for  the  better  paving,  cleansing  and 
lighting  the  town  of  C.  and  other  purposes. 
Commissioners  were  empowered,  among  other 
things,  to  provide,  from  time  to  tirne,  for  the 
lighting  of  the  streets. 

Held,  that  ikey  were  enabled  to  authorize 
the  breaking  up  of  the  streets  for  any  im- 
proved mode  of  lighting  not  then  known,  such 
as  the  laying  down  of  gas-pipes. 

A  bill  and  information  were  filed  to  re- 
strain a  limited  company  from  breaking  up 
the  streets  of  C.  for  laying  doum  gas-pipes  ; 
the  company  had  no  statutory  powers,  but 
were  acting,  cut  the  date  of  the  motion,  under 
contract  with  and  by  the  authority  of  the 
local  Commission's.  The  motion  stood  over ^ 
and  the  suit  was  afterwards  brought  to  a 
hearing  upon  motion  for  decree,  the  Com- 
missioners having  in  the  mean  time  rescinded 
the  contract.  An  affidavit  was  filed  stating 
the  rescission  of  the  contract,  but  no  amend- 
ment tvas  made  in  the  pleadings. 

Held,  in  the  Court  below,  that,  the  record 
being  defective,  the  motion  for  decree  must 
be  refused  ;  hut  leave  was  granted  to  amend 
the  bill  and  information  by  putting  in  issue 
the  rescission  of  the  contract  at^  die  state  of 
facts  consequent  thereon  ;  and  upon  the  bill 
and  information  being  so  amended  the  ii^'unc- 
tion  was  granted. 

On  appeal,  held  that  the  circumstances 
were  snch  that  it  was  not  improper  to  allow 
the  amendment,  but  that  the  case  made  by 
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ike  amended  bill  and  information^  as  well  as 
that  oriffinally  made,  failed. 

This  was  a  bill  and  information  filed  by 
and  at  the  relation  of  the  Cambridge 
University  and  Town  Gaslight  Company 
against  the  Cambridge  Consumers'  Gas 
Company  (Limited),  and  seven  of  the  Cam- 
bridge Town  Improvement  Commissioners 
(sned  by  their  clerk),  prayingfor  an  injunc- 
tion to  restrain  the  defendant  company 
from  breaking,  digging  up,  or  otherwise 
disturbing  the  streets  of  Cambridge  for  the 
purpose  of  laying  down  gas-pipes,  and  from 
injuring  or  interfering  with  any  of  the 
pipes  and  other  works  belonging  to  the 
plaintiff  company  in  the  town  and  neigh- 
bouriiood  of  Cambridge,  and  also  to  restrain 
the  Commissioners  firom  authorizing  or 
assuming  to  have  the  right  of  authorizing 
such  acts  to  be  done  by  the  defendant 
company. 

llie  Commissioners,  by  a  local  act  of 
1788  (28  Geo.  3.  c.  64.)  were  empowered, 
amongst  other  things,  to  pave  and  light 
the  streets  of  Cambridge,  and,  from  time 
to  time,  as  occasion  should  require,  to  con- 
tract with  any  person  or  persons  for  the 
purposes  therein  prescribed ;  the  property 
of  the  streets,  pavement,  passages,  <kc,  of 
the  town  being  vested  in  the  Commissioners 
for  the  time  being  under  the  act  (1). 

In  pursuance  of  these  powers  the  Com- 
missioners had  for  several  years  past  up  to 
the  present  time  provided  for  the  lighting 
of  the  streets  by  contract  with  the  plaintiff 
company,  which  was  incorporated  by  act  of 

(1)  The  58th  and  59th  oUoset  of  the  act  pro- 
vided as  follow! : 

Sectioo  58.  "  The  proper^  of  all  the  present  and 
fotora  pavements,  sewers,  drains  or  watercourses 
in  the  streets,  lanes  and  other  public  passages  and 
places  within  the  said  town,  as  well  in  the  foot- 
paths as  carriage-ways,  and  of  all  lamps,  lamp  irons 
and  poets  which  shall  be  erected  or  fixed  by  virtue 
of  this  act,  and  of  all  materials,  implements  and 
«ther  things,  whidi  shall  be  purchased  for  the 
parposes  of  this  act,  shall  belong  to  and  the  same 
are  hereby  vested  in  the  said  Commissioners.*' 

Section  59.  <<  It  shall  be  lawful  for  the  said  Com- 
missioners, or  any  five  or  more  of  them,  from  time 
to  time  and  «t«all  times  when  and  so  often  as  they 
riiaU  think  proper,  to  cause,  order  and  direct  all,  or 
any  of  the  present  or  future  pavements  in  the  said 
streets,  lanes,  passages  and  places  to  be  repaved, 
relaid,  rqiaired,  nised,  lowered  or  altered,  and 
also  the  present  sewers,  cesspools,  drains  or  water- 
ooorsee  to  be  altered  in  such  manner  as  they  sbaU 
thhnk  proper,  and  to  make  proper  sewers,  cess- 


parliament  in  1834(4  Will  4.  c.  28),  under 
the  name  of  the  Cambridge  Gaslight  Com- 
pany. 

By  the  Cambridge  University  and  Town 
Gas  Act,  1867  (with  which  the  Gas  Works 
Clauses  Act,  1847,  was  incorporated),  the 
above-mentioned  act  of  1834  was  repealed, 
without  prejudice  to  existing  rights  and 
liabilities,  and  the  plaintiff  company  was 
continued  under  its  present  name,  with 
extended  powers  for  raising  further  capital 
and  enabling  it  to  meet  the  increasing 
demand  for  the  supply  of  gas  in  the  town 
and  neighbourhood  of  Cambridge ;  subject 
to  a  proviso  that  the  act  should  not  deprive 
the  Commissioners  or  any  other  person  or 
persons  of  any  right,  power  or  authority 
which  they  then  possessed,  or  interfere  vrilii 
any  right,  power  or  authority  which  they 
might  thereafter  acquire  of  lighting  the 
streets,  <&c.  of  the  said  town,  in  such  man- 
ner as  they  should  think  proper. 

The  information  stated  that  the  plaintiff 
company,  in  pursuance  of  their  acts,  had 
purchased  and  acquired  possession  of  divers 
lands,  and  erected  divers  buildings  and 
other  works  for  the  purpose  of  their  under- 
taking, at  an  expense  of  about  45,000^. ; 
that  by  lineal  measurement  the  main  pipes 
laid  down  by  them  were  about  twenty  miles 
in  extent,  with  nearly  3,000  private  service 
pipes  in  connexion  therewith,  and  660 
street  bimps. 

In  October,  1867,  the  Commissioners, 
having  in  view  the  expiration  of  their  then 
existing  contract  with  the  plaintiff  company, 
which  had  been  entered  into  for  a  period  of 

pools,  drains  or  water-courses  for  the  conveyance 
of  water  from  the  surface  of  the  carriage-ways  or 
highways ;  and  also  to  cause,  order  and  direct  the 
Btid  several  streets,  lanes,  passages  and  places  to 
be  cleansed  and  lighted,  and  all  annoyances, 
obstructions,  nuisances  and  encroachments  to  be 
removed,  and  proper  sewers,  drains,  cesspools, 
sinks,  gutters  or  water*courses  to  be  made  for  con- 
veying the  water  off  and  from  the  said  several 
streets,  lanes,  passages  and  places,  and  the  several 
houses  and  other  bmldings  within  the  said  town  in 
such  manner  as  the  said  Commissioners,  or  any 
five  or  more  of  them,  shall  think  proper,  and  the 
persons  to  be  appointed  by  them  for  the  purpoees 
aforesaid  shall  and  hereby  have  full  power  and 
authority  to  do  the  same."* 

The  61st  clause  gave  the  Commissioners  power 
"from  time  to  time^  as  occasion  should  require^ 
to  contract  with  any  person  or  persons  fur  the 
paving,  relaying,  raising,  lowering,  amending; 
repairing;  cleansing  and  lighting  the  said  streets,*' 
ftc. 
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fourteen  years  from  the  1st  of  June,  1854, 
issued  a  public  notice  that  they  were  willing 
to  enter  into  a  contract  for  lighting  the 
town  with  gas  for  a  period  not  greater  than 
fourteen  years,  commencing  from  the  Ist 
of  June,  1868,  and  that  tenders  might  be 
forwarded  to  their  oflSce  for  that  object. 

In  pursuance  of  this  notice  tenders  were 
sent  in  both  by  the  plaintiff  company  and 
by  the  defendant  company,  which  had  then 
recently  (12th  Dec.  1867)  been  registered 
as  a  limited  company  under  the  Companies' 
Act  of  1862  ;  its  object  being,  as  stated  in 
the  memorandum  of  association,  to  "  supply 
the  town  of  Cambridge  and  its  yicinity  wiUi 
gas." 

The  Commissioners  accepted  the  tender 
of  the  defendant  company,  and  on  the  21st 
of  January,  1868,  executed  a  contract  with 
them  for  lighting  the  town  upon  the  terms 
therein  specified  for  a  period  of  fourteen 
years  from  the  1st  of  June,  1868 ;  the 
company  being  thereby  empowered  to  break 
up  any  street  for  the  purpose  of  carrying 
their  contract  into  effect. 

The  defendant  company  thereupon  issued 
a  prospectus  announcing,  among  other 
things,  that  they  "  had  determined  to  sup- 
ply the  colleges  and  private  consumers, 
and  had  obtained  the  contract  for  lighting 
the  public  lamps,"  and  immediately  com- 
menced the  construction  of  their  works. 

Under  these  circumstances  the  plaintiff 
company,  on  the  5th  of  March,  filed  the 
present  bill  and  information,  charging  that 
it  was  illegal  for  the  Commissioners  to 
authorize  the  breaking  up  of  the  streets  by 
the  defendant  company ;  that  it  would  be 
impossible  for  the  defendants  to  construct 
their  intended  works,  or  lay  down  the  pipes 
and  other  necessary  apparatus  for  lighting 
the  town  without  disturbing  and  interfer- 
ing with  the  works  and  apparatus  already 
constructed  by  the  plaintiff  company; 
and  praying  for  an  ii\junction  against  the 
defendant  company  and  the  Commissioners, 
as  stated  above. 

The  motion  was  brought  on  upon  the 
28th  of  May.  The  evidence  produced  in 
support  of-  the  motion  went  to  shew  that, 
in  the  opinion  of  the  deponents  (many  of 
whom  were  influential  residents  in  the  town 
and  University),  great  inconvenience  had 
been  caused  to  t^e  inhabitants  of  the  town 
by  the  opening  of  the  streets  and  other 


works  already  commenced  by  the  defen- 
dant company,  and  that  their  operations, 
if  allowed  to  continue,  would  cause  un- 
necessary interference  with  the  traffic  of 
the  town  and  be  a  constant  annoyance  to 
the  public 

There  was  also  evidence  to  shew  that 
the  defendant  company  was  not  in  a  posi- 
tion to  fulfil  their  contract,  their  system  of 
works  for  lighting  the  town  being  then  only 
partially  completed.  It  appeared  that  out 
of  5,000  shares  of  5L  each,  representing  a 
nominal  capital  of  25,000^.,  only  280  shiu-es 
had  been  taken  up. 

Upon  the  hearing  of  the  motion. 

Sir-  Roundell  Palmer  (Mr.  Osborne  and 
Mr.  Locock  Webb  with  him),  for  the  At- 
torney General  and  the  plaintiff  company, 
argued  that  the  Commissioners*  authority 
was  subject  to  the  rights  of  the  plaintiff 
company  as  provided  by  their  acts,  and 
that  the  59th  section  of  the  original  act 
of  1788  did  not  authorize  the  Commis- 
sioners to  break  up  the  streets  for  the  pur- 
pose of  lighting  (but  only  for  the  particular 
purposes  therein  prescribed),  and  that  such 
an  operation  could  not  have  been  in  the 
contemplation  of  the  legislature  at  that 
time,  before  the  mode  of  lighting  by  gas 
was  discovered. 

[Upon  this  point  the  Vice  Chancellor 
referred  to  the  cases  of 

Dand  v.  Kingscote,  6  Mee.  &  W.  174; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Exch.  279. 
Bishopy.  North,  1 1  Mee.  &  W.  418 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Exch.  362.] 

Sir  R.  Palmer.  —  But  the  distinction 
here  is,  that  the  change  of  user  and  the 
more  extended  exercise  of  the  right  creates 
additional  nuisance  to  the  public,  and  the 
same  doctrine  is  applicable  as  in  the  case 
of  an  easement — 

Baxendale  v.  M^Murray^  2  Law  Rep. 
Chanc.  790. 

Malins,  V.C,  before  the  conclusion  of 
the  argument  for  the  plaintiffs,  suggested 
that  the  motion  should  stand  over  till  the 
hearing,  and  that  the  cause  should  be  heard 
on  an  early  day  in  the  Sitting^  after  Trinity 
Term. 

After  some  considerable  discussion  and 
a  strenuous  resistance  on  the  part  of  the 
defendant  company,  his  Honour's  sugges- 
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Hon  was  acceded  to,  the  plaintiff  company 
undertaking  in  the  mean  time  to  supply  the 
town  with  gas  upon  the  terms  of  their  con- 
tract of  1854. 

June  28. — The  cause  was  now  brought 
on  for  hearing  as  upon  motion  for  decree. 
In  the  mean  time,  in  consequence  of  the 
defendant  company  having  Mled  to  carry 
out  their  contract,  their  works  being  still 
incomplete,  the  Commissioners,  on  the  2nd 
of  June,  had  formally  rescinded  their  con- 
tract, and  an  affidavit  had  been  filed  stating 
this  fact,  but  no  amendment  was  made  in 
the  pleadings. 

Further  evidence  was  produced  on  the 
part  of  the  defendant  company,  the  depo- 
nents (comprising  more  than  twenty  resi- 
dents in  the  town  with  the  engineer  and 
the  contractor  of  the  company)  stating  that 
great  advantage  would  ensue  to  the  inhab- 
itants from  the  competition  of  a  second 
company  in  respect  of  the  price  and  quality 
of  the  gas  supplied  to  them  ;  also,  that  no 
material  inconvenience  to  the  public  or 
injury  to  the  property  of  the  plaintiffs  had 
b^n  or  would  necessarily  be  caused  by  the 
prosecution  of  their  works. 

Sir  R.  Palmer^  Mr,  Osborne  and  Mr, 
Locock  Webb,  for  the  plaintiff  company. — 
The  rescission  of  the  contract  since  the  motion 
has  iJtered  the  position  of  the  defendant 
company  in  respect  of  the  illegality  of  their 
proceedings.  They  can  no  longer  pretend 
to  justify  their  breaking  up  of  the  streets 
under  the  authority  of  ttie  Commissioners, 
even  if  that  authority  was  sufficient,  which 
we  do  not  admit;  at  all  events  it  could 
only  extend  to  the  public  lighting  of  the 
streets,  and  could  not  give  any  right  to 
open  the  streets  for  the  purpose  of  laying 
down  private  service-pipes,  as  they  threaten 
to  do — 

The  Queen  v.  the  Longton  Gas  Comr 
pany,  29  Law  J.  Rep.  (n.s.)  M.C. 
118. 
The  obstruction  of  the  streets  and  inter- 
ference with  the  traffic  caused  by  their 
works  is  a  public  nuisance,  and  the  juris- 
diction of  the  Court  in  respect  of  such  cases 
has  long  been  established — 

The  Attorney  General  v.  Forbes^  2  Myl. 
k  Cr.  123. 
We  rabmit  that  the  decision  in  the  case  of 

Nsw  SutiBS,  88.— Chamc. 


The  Attorney  General  v.  the  Sheffield 
Gas  Covsumeri^  Company,  3  De  Gex, 
M.  (fe  G.  30i ;  s.  c.  22  Law  J.  Rep. 
(n.s.)  Chanc.  811, 
which  appears  to    be  a  strong  authority 
against  us,  has  been  entirely  superseded 
by  subsequent  decisions.    If  tie  cases  of 
Ellis  V.  the  Sheffield   Gas  Consumers* 
Company,  2  El.  &  B.  767;  s.  c.  23 
Law  J.  Rep.  (n.s.)  Q.R  42,  and 
The  Queen  v.  the  Longton  Gas  Company, 
29  Law  J.  Rep.  (n.s.)  M.C.  118, 
had  then  been  decided  in  the  Queen*s  Bench, 
establishing  the  indictable  character  of  such 
a  nuisance  at  common  law,  it  is  probable 
that   Lord   Cran^orth   and  Lord  Justice 
Turner  would  have  concurred  with  Lord 
Justice  Knight  Bruce  in  their  view  of  The 
Sheffield  Gas  case. 
They  also  referred  to 
The    Queen   v.    the     United   Kingdom 
Electric  Telegraph  Company,  2  Best 
<fc  S.  647,  note ;  s.  c.  31  Law  J.  Rep. 
(n.s.)  M.C.  166. 
The  Queeny,  Train,  2  Best  &  S.  640 ;  s.  c 

31  Law  J.  Rep.  (n.s.)  M.C.  169. 
The   Attorney  General  v.    the    UiUted 
Kingdom  Electric   Telegraph    Com- 
pany, 30  Beav.   287  ;  s.  c.  31  Law 
J.  Rep.  (N.s.)  Chanc.  329. 
[The  argument  of  the  learned  counsel  for 
the  plaintiffs  upon  this  view  of  the  case 
was  adopted  by  the  Vice  Chancellor,  and 
will  be  found  fully  set  forth  in  his  Honour's 
judgment] 

In  the  present  case,  not  only  is  there 
nuisance  to  the  public,  but  it  is  obviously 
impossible  for  the  defendant  company  to 
prosecute  their  works  without  interfering 
with  and  injuring  the  existing  works  and 
apparatus  of  the  plaintiff  company. 

[Majlins,  V.C.  intimated  that  in  respect 
of  injury  to  the  property  of  the  plaintiffs, 
there  was  not,  in  his  opinion,  a  sufficient 
case  made  out  to  sustain  the  bill.] 

As  to  the  defective  state  of  the  pleadings, 
the  Court  will  allow  the  information  and 
bill  to  be  amended,  if  necessary,  by  stating 
the  rescission  of  the  contract  by  the  Com- 
missioners— 

Lord  Damley  v.  the  London,  Chatham 

and  Dover  Bailway  Company,  33  Law 

J.  Rep.  (n.s.)  Chanc.  9;  s.c.   1  De 

Gex,  J.  &  S.  204; 

or  else  will  treat  the  issue  as  sufficiently 
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raised  by  affidavit,  and  deal  with  the  case 
as  if  the  amendment  had  been  made. 

Mr.  Cotton  and  Mr.  Fry^  for  the  Cam- 
bridge Town  Commissioners,  submitted 
that  the  whole  proceeding  on  their  part 
had  been  bona  fide  for  the  interest,  as  they 
believed,  of  the  town,  without  any  collu- 
sion with  the  defendant  company.  There 
being  no  longer  any  question  before  the 
Court  as  to  the  power  of  the  Commissioners 
to  authorize  the  acts  of  the  defendant 
company,  they  did  not  wish  to  take  part  in 
the  argument. 

Mr.  Cole  and  Mr.  Righy,  for  the  defen- 
dant company. — We  claim  to  have  this 
information  and  biU  dismissed.  First,  as  to 
the  main  question  at  issue,  we  rely  on  the 
case  of 

The  Attorney  General  v.  the  Sheffield 
Gas  Company^  ubi  supra, 
as  completely  covering  the  present  casa 
That  decision  of  the  Court  of  Appeal  is 
always  cited  as  applicable  to  questions  of 
this  kind,  and  its  authority  has  never  been 
impugned.  Both  Lord  Cranworth,  in 

Broadhenty.  the  Imperial  Gas  Company^ 
7  De  Gex,  M.  &  G.  436,  461 ;  s.c.  26 
Law  J.  Rep.  (n.s.)  Chanc.  276. 
and  Lord  Justice  Turner,  in 

Goldsmid  v.  the  Tunhridge    Wells  Im- 
provement Commissioners^  35  Law  J. 
Rep.  (x.s.)    Chanc.  382;  s.  c.  Law 
Rep.  1  Ch.  Ap,  349, 
have  expressed  their  adherence  to  the  prin- 
ciple of  their  decision  in  the  Sheffield  case ; 
and  the  same  doctrine  was  acted  upon  by 
Vice  Chancellor  Wood  in  the  recent  case  of 
Cooke  Y.  Forbes,  Law  Rep.  5  Eq.  166; 
s.  c.  37  Law  J.  Rep.  (n.s.)  Chanc.  178. 
The   decisions   cited    from    the    Queen's 
Bench  only  concern  the  legal  right,  and  do 
not  aflfect  the  doctrine  of  this  Court  as  to 
its  interference   by  injunction.    The   case 
before  the  Master  of  the  Rolls, — 

The  Attoiiipy  General  v.  the  United 
Kingdom  Electric  Telegraph  Com- 
pany, ubi  supra, — 
never  in  fact  came  to  a  hearing,  and  is  no 
authority.  It  does  not  follow  that  because 
a  plaintiff  can  succeed  in  an  action  for 
nuisance  at  law,  therefore  a  Court  of  equity 
will  grant  an  injunction.  The  legal  remedy 
is  sufficient.  Either  the  nuisance,  if  any,  is 
so  trivial  that  any  number  of  indictments 
would  only  result  in  nominal  penalties;   or 


it  is  80  serious  that  a  proportionate  penalty 
once  infficted  will  put  a  stop  to  the  pro- 
ceedings complained  of,  and  prevent  the 
recurrence  of  the  nuisance.  Secondly,  upon 
the  facts,  the  plaintiffs'  allegation  as  to  the 
inconvenience  already  caused  to  the  public 
by  our  works  is  contradicted  by  our  evi- 
dence, and  the  Court  cannot  assume  that 
any  serious  nuisance  will  ever  be  caused ; 
we  produce  evidence  to  the  contrary,  so  that 
both  the  fact  and  the  degree  of  nuisance  are 
mere  matters  of  speculation.  The  real  object 
of  this  suit  is  to  secure  a  monopoly  to  the 
plaintiffs,  their  claim  being  in  effect  to  have 
the  exclusive  right  of  supplying  gas  to  the 
town  and  neighbourhood  of  Cambridge. 
Thirdly,  the  case  of  the  plaintiffs,  as  made 
out  by  the  pleadings,  proceeds  upon  a  state 
of  facts  which  has  now  terminated.  All  that 
we  had  to  shew  wac  that  the  Commissioners 
authorized,  and  had  power  to  authorize, 
our  proceedings.  Upon  that  the  Court  is  not 
now  called  upon  to  decide,  except  so  far  as 
it  may  affect  the  question  of  costs;  but 
the  withdrawal  of  their  authority  alters  the 
whole  position  of  the  parties,  and  the  pre- 
sent issue  is  essentially  distinct  from  and 
contradictory  to  that  raised  by  the  informa- 
tion. This  is  not,  therefore,  a  case  for 
amendment  at  the  hearing ;  the  issue  now 
attempted  to  be  raised  can  only  be  properly 
brought  before  the  Court  by  a  new  suit. 
WatU  V.  Hyde,  2  PL  406 ;  s.  c.  17  Law 

J.  Rep.  (n.s.)  Chanc.  39. 
LordDamley  v.  the  London,  Chatham  and 
Dover  Railway  Company^  ubi  supra^ 
Firth  V.  Ridley,  33  Beav.  616;  s.  c.  33 
Law  J.  Rep.  (n.s.)  Chanc.  698. 
It  is  not  sufficient  to  refuse  the  motion 
for  decree  with  costs,  as  was  done  in 

Thomas  Y.  Bernard^  5  Jur.N.S.  31,  and 
Warde  v.  Duron,  2S  Law  J.  Rep.  (N.s.) 
Chanc.  315, 
but  the  information  and  bill  must  be  dis- 
missed, with  costs. 

Mr.  Osliorne,  in  reply,  upon  the  question 
of  amendment,  referred  to 

15  d:  16  Vict.  c.  ^Q.  ss.  16.  and  63, 
and  the  case  of 

Walker  v.  Armstrong,  8  De  Gex,  M.  & 
G.  531 ;  s.  c.  25  Law  J.  R«p.  (n.s.) 
Chanc.  738. 

Maltns,  V.C. — This  is  a  bill  and  infor- 
mation filed  on  the  6th  of  March  last,  by 
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Her  Majesty's  Attorney  G^ene^al,  at  the 
relation  of  the  Cambridge  University  and 
Town  Gas-Light  Company.  No  application 
was  made  to  the  Court  until  the  28th  of 
May,  when  an  injunction  was  moved  for  to 
restrain  the  defendants,  the  Cambridge 
Consumers*  Gas  Company  (Limited)  and 
the  commissioners,  who  are  sued  by  their 
clerk  Mr.  Barlow,  from  breaking  up  the 
streets  of  Cambridge  for  the  purpose  of 
laying  down  gas-pipes  by  the  defendant 
company,  who,  it  is  admitted,  have  no  par- 
liamentary powers  for  doing  so.  But  at  that 
time  the  defendants  had  the  authority  of 
the  commissioners  for  paving  and  lighting 
the  town  of  Cambridge  under  the  act  of 
parliament  of  1788,  and  the  point  then 
relied  upon  in  argument  was,  that,  inas- 
much as  that  act  was  passed  before  gas  was 
known,  the  powers  given  by  it  for  the  pur- 
pose of  breaking  up  the  streets  for  lighting, 
would  not  extend  to  a  particular  mode  of 
lighting  which  was  unknown  at  the  time 
and  for  many  years  after  the  act  passed. 
Upon  the  matter  being  partially  opened,  it 
occurred  to  me  that  it  would  be  far  better 
that  the  cause  should  be  heard  ;  and,  after 
strenuous  resistance  on  the  part  of  the 
defendants^  I  ordered  the  case  to  stand 
over ;  and  the  cause  now  comes  on  upon 
motion  for  decree,  upon  affidavits  filed  both 
before  and  since  the  motion.  The  main 
point  which  has  been  argued — a  point  of 
the  highest  importance — ^is  the  general 
question  whether  an  individaal,  or  an  asso- 
ciation of  individuals  called  a  company, 
limited  or  unlimited,  can  break  up  the 
streets  and  public  ways  of  a  town  for  the 
purpose  of  laying  down  gas-pipes,  water- 
pipes,  or  pipes  for  any  other  purpose,  when 
they  are  not  authorized  by  act  of  parlia- 
ment) Now  there  can  be  no  doubt  that  the 
preservation  of  public  streets  and  highways 
in  a  town  is  of  sufficient  importance  to 
every  inhabitant  or  frequenter  of  the  town. 
The  breaking  up  of  a  street,  whenever  it 
takes  place,  whether  it  be  for  the  purpose 
of  water,  gas,  sewers,  or  whatever  it  may 
be,  is  always  an  annoyance  amounting  to  a 
nuisance.  But  it  is  an  annoyance  to  which 
it  is  the  common  interest  to  submit  when 
done  under  proper  authority  and  restriction ; 
and  accordingly,  in  all  Gas  Acts  and  in  the 
general  Gas  Act,  which  regulates  all  gas 
companies  established  by  act  of  parliament, 


there  are  contained  restrictions  greatly  for 
the  benefit  of  the  public,  who,  on  the  one 
hand,  are  bound  to  submit  to  the  incon* 
venience  of  having  the  public  ways  broken 
up,  yet  also,  on  the  other  hand,  have  this 
protection,  that  those  who  break  them  up 
must  cause  the  injury  to  cease  as  soon  as 
possible,  and  are  liable  to  very  heavy  fines 
and  penalties  if  they  do  not  do  so.  There  is 
no  doubt  that  if  it  is  a  company  authorized 
by  act  of  parliament,  the  general  act  limits 
a  time  for  all  these  things  and  imposes  the 
penalties ;  but  if  the  streets  of  Cambridge 
or  any  other  town  are  liable  to  be  broken 
up  by  an  individual  or  an  unauthorized 
company  like  this,  what  is  the  time  within 
which  they  are  to  be  laid  down  ?  What  is 
the  protection  to  the  public?  I  do  not  find 
that  it  has  been  doubted  by  any  Judge  that 
the  breaking  up  of  public  streets  under  such 
circumstances  is  a  nuisance.  In  the  case 
which  has  been  so  much  relied  upon,  The 
Sheffield  Oas  Consumers'  Company's  case^ 
Turner,  L.J.  and  Cran worth,  L.C.  both 
expressly  stated  that  it  was  a  nuisance,  but 
they  thought  that  there  was  not  such  an 
extent  of  nuisance  as  called  for  or  would 
justify  the  interference  of  this  Court.  That 
decision  was  opposed  to  the  very  strong 
opinion  of  Knight  Bruce,  L.J.;  and,  as  I 
have  repeatedly  said  in  the  course  of  the 
argument,  the  judgment  of  Knight  Bruce, 
L.  J.  has  my  entire  and  cordial  assent,  while 
from  the  judgments  of  Cran  worth,  L.C.  and 
Turner,  L.  J.  I  wholly  dissent.  [His  Honour 
read  passages  from  the  judgment  of  Knight 
Bruce,  L.J.,  and  continued :]  On  those 
grounds  Knight  Bruce,  L.  J.  was  strongly 
of  opinion  that  it  was  a  case  for  the  inter- 
ference of  the  Court,  but  the  two  other 
learned  and  distinguished  Judges  were  of 
an  opposite  opinion.  I  confess  the  more  I 
have  read  these  judgments  (and  I  believe 
I  am  not  wrong  in  saying  that,  upon  an 
average,  this  case  of  the  Sheffield  Gas  Com- 
pany is  cited  before  me  at  least  every  fort- 
night, not  with  reference  to  cases  precisely 
like  this  which  is  now  before  me,  but  for 
the  general  niles  laid  down)  the  more  I  am 
surprised  that  two  learned  Judges,  with 
whose  views  I  generally  entirely  concur, 
should  have  come  to  the  conclusion  that  the 
unlimited  licence  exercised  by  an  unautho- 
rized company  to  break  up  the  streets  of 
a  great  town  like  Sheffield  was  not  such  a 
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nuisance  as  imperatively  called  for  the 
interference  of  this  Court  My  opinion  is, 
that  it  is  one  of  the  greatest  nuisances  to 
which  the  public  in  general,  and  the  inhabi- 
tants of  a  town  in  particular,  can  be  ex- 
posed. It  is  a  nuisance  to  which  they  never 
ought  to  be  exposed,  except  under  due 
authority,  where  those  who  are  exposed  to 
it  can  exercise  some  control,  and  see  that 
the  power  is  exercised  within  due  limits ; 
however,  that  was  the  opinion  of  those  two 
learned  Judges, — not  that  they  did  not 
think  it  was  a  nuisance,  but  they  did  not 
know  whether  it  would  be  decided  at  law 
to  be  a  nuisance.  Yet  the  proceedings  in 
that  very  case  were  afterwards,  upon  an 
indictment,  decided  by  the  Court  of  Queen's 
Bench  to  be  a  nuisance,  and  I  cannot  help 
thinking  that  if  the  Court  of  Appeal,  instead 
of  deciding  the  case  before  the  action  had 
been  tried,  had  waited,  as  is  the  usual  prac- 
tice of  the  Court,  until  after  it  had  been 
tried,  those  two  learned  Judges  would  have 
concurred  with  their  learned  Brother  in 
considering  that  that  which  was  a  nuisance 
at  law,  as  it  was  decided  to  be,  and  which 
in  its  nature  must  necessarily  be  continually 
recurring,  was  that  kind  of  nuisance  which 
it  was  the  duty  of  this  Court  to  stay  by 
injunction.  On  these  grounds,  therefore, 
unless  I  find  that,  in  accordance  with  the 
subsequent  authorities,  this  case  of  The 
Attorney  General  v.  the  Sheffield  Gas  Com- 
pany is  now  the  law  of  the  court,  applicable 
to  the  particular  circumstances  now  exist- 
ing, it  is  so  wholly  opposed  to  my  own 
judgment  that  I  shall  not  follow  it  unless 
I  find  myself  absolutely  obliged  to  do  so. 
And  I  am  very  glad  to  have  had  the  oppor- 
tunity (and  I  trust  other  Judges  will  concur 
with  me)  of  expressing  my  total  dissent 
from  the  doctrine  that  anybody,  any  indi- 
vidual or  any  association  of  individuals,  be 
it  a  company  or  otherwise,  is  to  have  an 
unlimited  authority  to  break  up  the  public 
ways  of  a  town,  having  no  restriction  by 
act  of  parliament  or  statutory  power  what- 
ever. But  I  am  happy  to  say,  although  I 
felt  pressed  for  some  time  by  the  authority 
of  these  two  learned  Judges,  I  cannot  help 
thinking  that  I  am  totally  liberated  by 
subsequent  decisions ;  because  it  would  be 
indeed  a  lamentable  thing  if,  upon  such  a 
subject  as  this,  the  Courts  of  law  and  equity 
were  at  variance. 


Now,  I  entirely  subscribe  to  the  doctrine 
which  has  been  urged,  that  it  does  not 
follow  because  you  can  maintain  and  suc- 
ceed in  an  action  at  law,  you,  therefore, 
can  obtain  an  injunction  in  equity.  I  have 
myself,  on  many  occasions  during  the  short 
period  I  have  sal  here,  acted  on  that 
principle,  and  refused  to  grant  injunctions 
where  I  have  been  satisfied  that  the  injury 
was  not  material,  although  possibly  on  an 
action  at  law  being  brought  a  verdict  and 
judgment  would  be  obtained.  But  where 
the  injury  is  plainly  of  an  obvious  and 
serious  character,  then  I  think  it  becomes 
the  duty  of  this  Court  here,  to  prevent 
either  the  necessity  of  those  who  are  affected 
by  the  nuisance  being  obliged  to  bring 
frequent  actions,  prefer  frequent  indict- 
ments, or  take  any  other  proceedings, 
repeatedly  calling  upon  them  to  be  in  liti- 
gation. Now,  that  this  opening  of  the  public 
streets  is  not  allowable,  I  think  cannot 
be  more  strongly  decided  than  it  was  in 
the  Longton  case,  which  has  been  so  much 
referred  to  and  commented  upon.  That 
case  is  a  remarkably  strong  one,  for  this 
reason :  There  existed  an  act  of  parliament, 
authorizing  the  Commissioners  to  open  all 
the  streets  in  Longton  for  the  purpose  of 
lighting  the  town ;  but  they  had  no  autho- 
rity whatever  to  make  communications 
from  their  main  pipes  for  the  purpose  of 
lighting  private  dwelling-houses.  Having 
therefore  no  parliamentary  power  for  the 
purpose  of  lighting  private  dwelling-houses, 
they  took  a  course  which  might  well  have 
been  thought  very  reasonable.  They  opened 
up  communications  by  means  of  trenches 
from  their  main  pipes,  which  I  assume  to 
be  in  the  centre  of  the  street,  to  the  dwell- 
ing-houses, which,  of  course,  bounded  the 
streets.  They  were  indicted.  The  matter 
was  tried  in  the  Court  of  Queen's  Bench, 
and  decided,  Cockbum,  C.J.,  giving  the 
judgment  of  the  Court,  which,  as  I  shall 
shew  in  the  case  I  am  about  to  refer  to 
in  a  moment,  was  the  well-considered  and 
mature  judgment  of  that  Court.  Now  bear- 
ing in  mind  t^e  very  extraordinary  circum- 
stances under  which  the  case  was  brought 
before  the  Court  by  indictment,  Cockburn, 
C.J.,  having  stated  the  circumstance  that 
they  had  the  power  for  public  purposes,  but 
that  they  had  none  for  private  purposes, 
said  that  the  question  was  whether  this  was 
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an  indictable  offence.  Did  that  Court  con- 
cur with  Cran worth,  L.C.  and  Turner,  L.J. 
that,  as  a  general  proposition,  opening  the 
public  streets,  breaking  up  the  public  ways 
of  a  town,  is  a  nuisance,  so  trivial  and  unim- 
l>ortant — "infinitesimal"  as  it  is  called  by 
Lord  Cranworth — ^that  this  Court  cannot 
interfere  and  ought  not  to  interfere  against 
it  I  The  Court  of  Queen's  Bench,  by  the 
mouth  of  Cockbum,  C.J,,  says,  "  The  case 
is  not  one"  (that  is,  the  case  of  opening 
these  trenches)  "of  absolute  necessity  either 
for  the  party  or  for  the  public,  as  in  the 
case  of  a  hoarding  required  during  the  re- 
pairing of  a  house  to  protect  the  public,  or 
as  in  Uie  case  of  putting  a  ladder  against  a 
house  to  clean  windows,  or  to  escape  in  the 
case  of  fire.  General  convenience  is  greatly 
against  the  allowing  private  persons  or 
companies,  without  parliamentary  powers, 
to  interfere  from  time  to  time  with  the 
public  streets.  The  making  such  openings 
from  time  to  time  for  water,  gas,  sewerage 
and  other  purposes,  and  the  opening  of  the 
streets  for  repairs  and  alterations  are  a 
serious  inconvenience,  even  when  done 
under  the  restrictions  such  as  an  act  of 
parliament  puts  upon  the  persons  clothed 
with  parliamentary  authority  so  to  act,  and 
it  would  be  difficult  to  see  kow  far  the 
annoyance  might  extend  if  unauthorized 
.  dealiugs  of  this  nature  with  the  highways 
were  allowed  to  every  private  person.  "  Is 
eveiy  private  person," — in  the  case  before 
me  it  is  a  joint-stock  company,  with  its 
capital  unsubscribed  for,  a  little  money 
paid  up ;  and  I  am  at  a  loss  to  see  on  what 
principle,  if  this  joint-stock  company  is 
entitled  to  do  it,  there  may  not  be  ten  other 
joint-stock  companies  in  Cambridge  claim- 
ing to  exercise  the  same  right — "Is  every 
private  person,'*  says  the  Lord  Chief  Justice, 
"to  be  at  liberty  to  open  the  streets  for 
laying  down  a  pipe  to  any  gasworks,  or  to 
any  conduit  of  water,  or  to  any  well  or 
fountain  in  a  market-place)  How  far  is 
such  a  right  to  extend,  if  eveiybody  may 
lay  down  such  a  pipe  from  the  nearest 
water  or  gas — how  great  would  be  the 
inconvenience  from  the  continual  opening 
of  the  streets  for  the  first  laying  down  and 
for  the  constantly  recurring  purpose  of 
repairing  !  Were  such  private  rights,  as  to 
gas,  sewerage  and  water-pipes,  to  be  al- 
lowed, the  highways  would  be  in  a  constant 


state  of  obstruction.  The  present  is  an 
exceptional  case,  where  it  happens,  from 
the  fact  of  the  mains  being  laid  for  public 
purposes,  that  it  is  more  easy  to  get  at  the 
supply  of  gas  than  in  ordinary  cases ;  but 
this  ought  not  to  affect  the  principle.  The 
case  does  not  seem  to  us  to  fall  within  what 
may  be  called  the  ordinary  incidents  and 
rights,  which,  in  common  sense  and  from 
common  use,  are  understood  to  appertain 
to  the  enjoyment  of  property.  On  the  con- 
trary, such  a  right  as  is  here  claimed,  of 
interfering  with  the  streets,  is  never  exer- 
cised except  under  the  authority  of  acts  of 
parliament,  conferring  special  powers,  with 
great  care  and  under  proper  control, 
in  the  case  of  gas,  by  placing  the  companies 
supplying  it  under  the  provisions  of  the 
General  Qas  Works'  Clauses  Act,  according 
to  which  the  parties  are  subjected  to  whole- 
some restrictions^  and  to  the  control  of  the 
magistrates.  We  think,  therefore,  that  the 
obstructions  in  question  are  indictable,  and 
that  the  conviction  was  right,  and  the  ver- 
dict must  be  entered  accordingly." 

Now,  with  regard  to  the  opinion  of 
Lord  Cranworth,  in  the  case  of  the  Shef- 
field Gas  Company,  I  cannot  help  think- 
ing that  that  must  be  considered  as  con- 
siderably modified  by  what  he  said  in  the 
somewhat  analogous  case  of  Droadhent  v. 
the  Imperial  Gas  Company,  There,  the 
object  of  the  bill  was  to  prevent  a  nuisance 
by  a  gas  company,  not  caused  by  an  unau- 
thorized opening  of  the  mains,  but  sending 
forth  noisome  effluvia  which  destroyed  the 
vegetation  in  the  plaintiff's  garden  near  the 
Thames,  somewhere  in  the  neighbourhood 
of  Battersea.  The  plaintiff  had  brought  an 
action;  the  action  had  been  referred  to 
an  arbitrator ;  the  arbitrator  had  made  an 
award  in  favour  of  the  plaintiff,  namely, 
that  he  did  sustain  damage.  The  matter 
came  before  Lord  Cranworth,  when  Lord 
Chancellor,  in  1857,  that  is,  four  years  after 
the  Sheffield  Gas  case,  and  he  speaks  of  the 
Sheffield  Gas  case  in  this  way:  **It  was 
argued  before  me,  as  it  had  been  before 
Wood,  V.C,  that  the  plaintiff  was  not 
entitled  to  any  relief,  independently  of  that 
clause,  upon  ihe  ground  that  this  Court  is 
not  bound  to  issue  an  injunction,  and  that, 
in  issuing  an  injunction,  whether  interlocu- 
tory, or,  at  the  hearing  of  the  cause,  per- 
petually, it  will  take  into  account,  to  some 
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extent  at  least,  the  comparative  injury  that 
would  result  to  the  parties  respectively 
from  issuing  or  withholding  the  injunction. 
Now,  I  gave  full  attention  to  this  argument, 
and  I  considered  it  as  it  was  going  on,  and 
afterwards,  with  a  view  to  satisfy  myself  as 
to  the  state  of  the  law  upon  that  subject, 
and  particularly  with  reference  to  the  case 
of  The  Attorney  General  v.  the  Sheffield  Oas 
C(msumers*  Companj/y  in  which  this  Court 
had  acted  upon  that  prinqiple  where  clearly 
a  nuisance  was  perpetrated  by  the  gas  com- 
pany. There  the  Court  refused  to  interfere 
by  injunction.  I  have  used  the  expression 
*  clearly  a  nuisance*  as  the  ground  of  the 
judgment  proceeded  upon  that  assumption, 
although  undoubtedly  some  members  of  the 
Court,  myself  and,  I  believe  Lord  Justice 
Turner,  did  throw  out  a  doubt  whether  it 
could  be  considered  a  nuisance,  inasmuch 
as,  though  the  company  had  no  legal  autho- 
rity to  take  up  the  soil  in  order  to  put  their 
pipes  down,  yet,  as  they  were  lawftdly  con- 
stituted a  company,  and  the  legislature  had 
contemplated  the  possibility  of  such  a  com- 
pany existing  lawfully  without  an  act  of 
parliament,  their  works,  from  the  nature  of 
things,  could  not  be  carried  on  without 
taking  up  the  soil  of  the  road  or  street  for 
a  short  time;  and  we  had  some  doubt 
therefore  whether  the  legislature  might  not 
be  considered  as  sanctioning  such  a  use  of 
the  public  highway.  Those  doubts,"  he  says, 
"have  since  been  entirely  removed  by  a 
decision  of  the  Queen*8  Bench,  upon  the 
trial  of  that  case,  when  it  was  determined 
that  there  was  no  authority  in  anybody, 
without  an  express  act  of  parliament,  to 
take  up  or  interfere  with  the  pavement  of 
a  street,  or  the  soil  of  a  road,  and  that  the 
company  by  so  doing  were  necessarily 
guilty  of  a  nuisance,  and  might  be  pro- 
ceeded against."  Now,  I  read  that  as  an 
admission  by  Lord  Cranworth  that  if  the 
case  had  been  before  him  and  his  learned 
Brother  Turner,  L.J.,  after  it  was  decided 
to  be  a  nuisance,  their  decision  would 
have  been  the  other  way ;  and  I  read 
it  therefore  as  an  admission  by  him 
that  it  was  only  because  it  was  not 
then  decided  to  be  a  nuisance  that  their 
judgments  were  as  they  stood.  He  pro- 
ceeds :  •*  But  whether  that  be  so  or  not, 
it  is  quite  clear  the  judgment  of  this  Court 
proceeded  upon  the  assumption  that  there 


was  a  nuisance,  though  it  would  not  inter- 
fere by  injunction  where  the  evil  was  so 
infinitesimal  to  the  persons  complaining." 
Then,  a  little  lower  down,  on  page  462,  he 
says,  "Now,  attending  to  the  principles 
laid  down  in  that  case,  I  cannot  come  to 
the  conclusion  that  there  was  anything 
there  decided  to  warrant  this  Court  in 
withholding  the  relief  of  an  injunction  to  a 
person  seriously  and  constantly  injured  by 
unlawful  acts.  If  it  should  turn  out  that 
the  company  had  no  right  so  to  manufac- 
ture gas  as  to  damage  the  plaintiff's  market- 
garden,  I  have  come  to  the  conclusion  that 
I  cannot  enter  into  any  question  of  how 
far  it  might  be  convenient  for  the  public 
that  the  gas  manufacture  should  go  on." 
There  he  is  speaking  as  to  the  plaintiff 
being  oWiged  to  bring  frequent  actions, 
and  it  was  agreed  he  might  from  time  to 
time  bring  actions  for  the  nuisance.  Ho 
says :  "  But  unless  the  company  had  such 
a  right,  I  think  the  present  is  not  a 
case  in  which  this  Court  can  go  into  the 
question  of  convenience  or  inconvenience, 
and  say  where  a  party  is  substantially 
damaged  that  he  can  only  be  compensated 
by  bringing  an  action  tottes  quottes.  That 
would  be  a  disgraceful  state  of  the  law,  and 
I  quite  agree  with  the  Vice  Chancellor  in 
holding  that  in  such  a  case  as  this  the 
Court  must  issue  an  injunction,  whatever 
may  be  the  consequences  with  regard  to  the 
lighting  of  the  parishes  and  districts  which 
this  company  supplies  with  gas."  Now, 
there  Lord  Cranworth  puts  it  very  much 
on  the  ground  that  if  the  plaintiff  did  not 
get  an  injunction,  he  would  have  to  bring 
an  action  toties  quottes.  The  same  principle, 
I  say,  is  perfectly  clear  to  me  from  the 
decision  of  the  Court  of  Queen's  Bench. 
Li  every  case  in  which  this  limited  com- 
pany proceeds  to  open  the  pavements  or 
the  highways  of  the  public  streets  of  Cam- 
bridge they  would  be  liable  to  an  indict- 
ment, which  indictment,  according  to  the 
decision  of  the  Longton  case,  must  be 
successful ;  and  upon  tie  principle  of  which 
Lord  Cranworth  decided  that  the  plaintiff 
in  the  Broizdbent  case  should  be  protected 
against  having  to  bring  frequent  actions. 
I  say  it  is  also  the  duty  of  this  Court  to  pro- 
tect these  parties  from  being  obliged  to  prefer 
frequent  indictments  to  restrain  a  nuisance 
in  Uie  town  of  which  they  are  inhabitants. 
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or  in  which  they  are  interested.  The  prin- 
ciple of  the  Longton  case  came  again  under 
the  consideration  of  the  Court  of  Queen's 
Bench  in  the  case  of  The  Queen  v.  Train, 
Mr.  Train  was  a  person  who  suggested  a 
plan  of  laying  down  public  tramways  in  the 
streets  of  London,  or  the  roads  adjoining 
London,  and  for  running  a  particular  kind 
of  omnibus,  which  precluded  the  public 
from  using  that  part  of  the  road.  He  was 
indicted  for  it;  the  indictment  was  success- 
ful, and  the  indictment  led  to  the  necessity 
of  his  abandoning  these  tramroads.  Cromp- 
ton,  J.,  in  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  says :  "  The  case 
is  like  that  of  The  Queen  v.  the  United 
Kingdom  Electric  Telegraph  Company 
(Limited J,  which  we  have  just  disposed 
of,  and  others  of  a  similar  nature.  It  also 
falls  within  The  Queen  v.  the  Longton  Oas 
Company^  with  which  we  took  a  good  deal 
of  pains,  where  a  gas  company,  without 
being  authorized  by  statute,  opened  trenches 
in  the  streets  of  a  town  for  the  purpose 
of  laying  down  gas- pipes,  and  this  was 
adjudged  a  nuisance.  If  persons," — ^now 
this  paragraph  is  material  to  the  decision, 
because  it  matters  not  whether  it  is  persons 
or  an  association  called  a  limited  company 
— "  if  persons  wish  for  power  to  act  as  the 
defendants  acted  here,  they  must  take 
the  usual  regular  and  constitutional  course 
of  getting  the  protection  of  the  legislature." 
The  only  direct  authority  upon  this  branch 
of  the  case,  which  has  been  suggested  to  be 
of  any  importance,  is  the  case  before  the 
Master  of  the  Rolls  (1 ).  That  is  a  case  in 
which  the  Electric  Telegraph  Company, 
without  any  parliamentary  or  other  autho- 
rity, thought  fit  to  take  possession  of  a 
portion  of  the  soil  by  the  side  of  a  turnpike- 
road.  Then  they  erected  posts  for  their 
telqp^phic  lines,  and  for  that  an  informa- 
tion was  filed.  I  take  it  to  be  perfectly 
clear,  if  the  Master  of  the  Rolls  had  thought 
that  the  Sheffield  Gas  case  was  a  final 
authority  upon  the  subject,  he  would  have 
decided  that  the  putting  up  these  posts,  not 
in  the  centre  of  the  road  or  where  they 
could  interfere  with  the  traffic,  but,  as 
appears  from  the  statement  of  the  case,  on 
the  ground  adjoining  the  road,  was  a  nui- 
sance of  so  trivial  a  character  that  the 
interference  of  the  Court  was  not  necessary. 

(!>  80  B«kv.  287;  8.c.  ni  Law  J.  Rep.  (n.s.) 
Qmoc.  329. 


But  what  course  did  the  Master  of  the 
Rolls  take  )  He  ordered  it  to  stand  over  in 
order  that  the  legal  right  might  be  ascer- 
tained ;  that  is,  by  an  indictment  Accord- 
ingly he  says,  "  The  case  depends  on  the 
le^  right,  which  must  be  established  to 
the  satisfaction  of  the  Court,  before  the 
equity  can  be  administered;  without  it, 
it  would  be  impossible  to  say  that  either 
the  acts  of  the  company  or  the  works 
amounted  to  a  nuisance.  The  one  side 
insists  that  the  works  cause  an  obstruction  ; 
and  on  the  other  side  persons  are  found  to 
say  they  do  not ;  but  no  tribunal  is  so  fit 
to  try  this  question  of  fact  as  a  jury,  who 
will  have  the  assistance  of  a  Judge  to  direct 
them  as  to  the  law."  The  matter  stood 
over ;  it  was  tried,  and  found  to  be  a  nui- 
sance. Crompton,  J.,  in  the  passage  which 
I  have  just  read,  speaks  of  it  as  the  case 
which  they  had  just  disposed  o£  Now  I 
concur  in  the  observations  of  Mr.  Cole, 
that  it  does  not  necessarily  follow  that 
because  the  matter  stands  over  in  order 
that  the  legal  right  may  be  decided,  when 
the  legal  right  is  decided  the  Court  will 
grant  an  ii\junction.  It  only  goes  to  this 
extent :  if  the  legal  right  is  not  established, 
the  bill  will  be  dismissed;  it  does  not 
necessarily  follow,  if  it  is  established,  that 
the  injunction  will  be  granted.  But  I  take 
it  to  be  perfectly  clear  that  in  The  Electric 
Telegraph  Company's  case,  the  Master  of 
the  Rolls  intended  to  grant  an  injunction 
if  the  result  of  the  le^  proceedings  was 
that  it  should  be  found  to  be  a  nuisance. 
It  was  shewn  at  law  to  be  a  nuisance,  and 
it  was  never  again  brought  before  the  Court 
of  equity,  because  I  see  the  note  in  Best  <h 
Smith  states  that  the  Electric  Telegraph 
Company,  finding  themselves  thus  embar- 
rassed, it  being  impossible  for  them  to  carry 
on  their  business,  while  every  individual 
had  the  power  of  bringing  an  indictment 
against  them,  thought  tit  to  obtain  an  act 
of  parliament ;  and  that,  as  I  understand, 
terminated  the  litigation.  I  say  if  this 
limited  company  were  to  attempt  to  act  as 
was  done  in  that  case,  it  is  my  deliberate 
opinion  that  it  would  be  impossible  for 
them  to  carry  out  the  scheme  of  lighting 
the  town  of  Cambridge  without  parlia- 
mentary powers,  because  they  are  liable  at 
every  step  they  take  to  an  indictment  being 
preferred  against  them.  On  these  grounds 
I  come  to  the  conclusion  on  the  general 
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question,  which  has  been  argued  before  me 
^y  and  ably  on  both  sides,  that  the 
breaking  up  of  the  public  streets  by  an 
unauthorized  company  like  this  defen- 
dant company  is  illegal  It  is  a  nuisance 
of  so  serious  and  important  a  character, 
and  a  nuisance  which  must  in  the  veiy 
nature  of  things  be  so  frequently  re- 
peated, that  it  is  my  duty  in  Uie  present 
state  of  the  law  to  give  my  decision  against 
the  company,  to  hold  that  they  are  doing 
wrong,  and  must  be  enjoined  by  this  Court 
from  opening  any  other  part  of  the  streets 
than  those  which  have  been  already  opened. 
I  stated  in  the  course  of  the  aigument  that 
I  could  not  give  a  mandatory  injunction  to 
remove  those  pipes  which  have  been  put 
down.  It  is  not  at  all  necessary  to  do  that, 
because  being  down  and  once  covered  it 
will  not  in  the  slightest  degree  interfere 
with  the  traffic  until  they  re-open  the  streets 
to  take  them  up :  that  is  to  say,  to  order 
them  to  take  them  up  again  would  be  to 
order  a  repetition  of  the  nuisance,  which, 
I  think,  is  not  to  be  tolerated. 

Now,  I  have  so  far  proceeded  as  if  this 
case  had  come  on  the  record  fully  raising 
these  questions,  and  as  if  I  were  now  in  a 
situation  to  decide  this  question ;  but  now 
comes  a  veiy  important  circumstance,  which 
I  am  not  at  liberty  to  overlook :  that  the 
information  and  biU  was  filed  on  the  5th  of 
March  last,  and  that  when  the  motion 
came  before  me  on  the  28th  of  May,  this 
body  had  the  authority  of  the  Commis- 
sioners of  the  town  of  Cambridge  by  act  of 
parliament  for  what  they  were  doing.  The 
act  of  1788,  which  has  been  so  frequently 
referred  to,  is  an  act  for  the  better  paving, 
cleansing  and  lighting  the  town  of  Cam- 
bridge, for  removing  and  preventing  ob- 
structions and  nuisances,  and  for  widening 
the  streets,  lanes  and  other  passages  within 
the  said  town.  The  58th  and  59th  sections 
of  this  act  were  relied  upon,  and  it  was 
argued  by  the  counsel  for  the  Attorney 
Qeneral  and  the  plaintiffs  that  what  the 
defendants  were  doing  was  illegal,  because 
the  act  could  not  authorize  the  breaking  up 
of  the  streets  for  the  purpose  of  lighting 
with  gas,  because  gas  was  unknown  at  the 
time  the  act  was  passed.  Now,  I  referred 
to  the  case  of   Dand  v.   Kingscote  (2), 

(2)  6  Mee.  &  W.  174;  e.  c.  9  Law  J.  Rep.  (n.s.) 
Exoh.  279. 


where  a  right  of  way  was  reserved  to  a 
mine  for  carts,  waggons,  carriages,  and  so 
forth.  It  was  a  very  old  reservation,  long 
before  locomotive  engines  were  known.  It 
was  there  argued  that  there  could  be  no  right 
of  using  this  right  of  way  for  the  purpose 
of  locomotive  engines,  because  they  were 
not  known  at  the  time  when  the  reservation 
was  made.  It  was  held  that  the  right  was 
a  right  of  way  for  all  improvements  in 
carriages  and  waggons,  and  that  it  would 
not  be  a  reasonable  construction  to  say 
because  old  and  ill-constructed  waggons 
were  in  use  when  the  reservation  was  made, 
therefore,  that  those  in  whose  fevoiu'  it  was 
made  were  bound  in  all  times  to  use  ill- 
constructed  waggons.  On  the  same  principle 
I  shall  hold,  in  this  case,  that  the  right  of 
breaking  up  the  streets  for  lighting,  is  a 
right  of  breaking  up  for  every  improved 
mode  of  lighting,  and  therefore,  that  those 
who  have  the  power  of  taking  up  the 
pavements  for  the  purpose  of  lighting  may 
break  up  the  pavements  for  the  purpose  of 
the  best  mode  of  lighting  which  exists. 

Now,  it  turns  entirely  on  the  58th  and 
59tii  sections. — [His  Honour  read  the 
sections,  and  continued] — I  find  from  my 
notes  that  Sir  Roundell  Palmer,  when  the 
motion  was  on,  argaed  that  there  was  no 
power  under  these  sections  to  break  up  the 
pavements  for  the  purpose  of  lighting.  No 
doubt,  the  power  is  not  given  in  express 
language,  because  nothing  but  oil-lamps 
being  known  at  that  time,  it  would  only 
be  necessary  to  break  up  the  pavements 
for  the  purpose  of  putting  the  lamp-posts 
in ;  but  as  there  is  a  generaJ  power  to  break 
up  the  pavements  fbr  cleansing,  lighting 
and  watering,  I  hold  the  proper  construc- 
tion to  be  that  the  Commissioners  have 
power  to  break  up  for  the  purpose  of 
lighting  and  of  communicating  light  in  a 
manner  which  was  unknown  at  that  time 
by  means  of  pipes  communicating  with  the 
main  gas-pipes,  the  object  of  the  legislature 
being  to  give  them  power  to  break  up  the 
roads  and  pavements  for  any  purpose  con- 
templated by  the  act.  They  are  therefore, 
in  my  opinion,  authorized  by  this  act  to 
open  the  pavements  and  break  up  the  ways 
for  the  improved  mode  of  lighting  brought 
in  by  gas.  On  that  point,  therefore,  I  am 
against  the  plaintiffs. 

The  result  is,  that  if  this  information 
had  been  brought  on  upon  the  state  of 
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things  existing  on  the  28th  of  May,it  would 
have  been  my  duty  to  dismiss  it^  because 
not  only  had  the  Commissioners  the  power 
of  doing  this  under  the  act  of  parliament, 
but  the  contract  which  was  then  in  force 
and  remained  in  force  until  the  2nd  of 
June  contained  this  provision:  "For  the 
purpose  of  carrying  into  effect  this  contract 
the  company  may  break  up  any  street." 
When  the  motion  was  made  before  me  on  the 
28th  of  May,  this  limited  company  were 
armed  with  the  authority  of  the  Commis- 
sioners, who  had  the  power  to  give  it  to 
them,  and  so  far  from  their  acting  without 
a  le^  authority,  they  were  acting  under 
legal  authority,  and  if  it  had  not  been  for 
the  revocation  of  that  authority  by  the  reso- 
lution of  the  2nd  of  June,  it  would  have 
been  my  duty  to  dismiss  this  information, 
and  I  must  have  dismissed  it  with  costs. 
But  on  the  2nd  of  June  a  meeting  of  the 
Commissioners  took  place  and  passed  the 
resolution  to  rescind  the  contract,  upon 
the  ground  that  the  limited  company  have 
I  not  performed  their  part  of  it.  On  ^e  1st 
of  June,  when  they  ought  to  have  been 
illuminating  the  town  with  gas,  they  had 
not  a  single  pipe  ready.  Therefore  it  is 
not  to  be  wondered  at  that  under  the 
circumstances  the  Commissioners  declared 
the  contract  to  be  rescinded,  and  gave 
formal  notice  of  its  rescission  to  the  defen- 
dant company,  and  until  the  contrary  is 
shewn,  seeing  as  I  do,  and  as  it  is  admitted, 
that  Uie  defendant  company  is  in  default^ 
I  must  assume  that  the  notice  to  determine 
the  contract  was  a  valid  notice. 

This  introduces  a  totally  new  state  of 
things.  Up  to  the  2nd  of  June  these  defen- 
dants were  right  in  proceeding  with  their 
works,  as  it  was  sworn  they  intended  to 
do,  aiKl  as  they  avow  they  intend  to  do. 
Since  the  2nd  of  June  they  have  been 
entirely  wrong  according  to  my  judgment 
But  this  fact  of  their  being  wrong  is  not 
stated  upon  the  record.  Under  these  cir- 
cumstances what  is  to  be  done)  Am  I 
to  dismiss  the  bill  without  prejudice  to 
another  being  filed,  or  am  I  to  take  the 
course  which  I  am  happy  to  find  was 
adopted  by  my  learned  predecessor,  Vice 
Ch^cellor  Eindersley,  under  similar  cir- 
cumstances, of  giving  leave  to  amend  the 
bill!  The  great  advantage  of  amending 
the  bill  is  tins:  If  the  bill  is  dismissed,  sSl 


the  evidence  that  has  been  taken  in  this 
suit  will  be  unavaikble  in  another.  If  I 
give  leave  to  amend  by  stating  the  rescis- 
sion of  the  contract  on  the  2nd  of  June, 
and  relying  upon  the  illegal  acts  of  the 
defendants  since  that  day,  the  evidence 
which  has  been  given  will  be  available  in 
the  new  case.  I  should  have  thought  the 
better  course  would  have  been  for  both 
parties  to  agree  to  the  suggestion  I  made, 
namely,  that  the  bill  should  be  now  con- 
sidered as  amended  by  alleging  that  the 
contract  has  been  rescinded,  and  that  the 
defendant  company  should  be  considered 
as  putting  in  an  answer  denying  that  it 
has  been  rescinded.  However,  that  has  not 
been  acceded  to,  and  therefore  I  am  not 
able  to  proceed  on  the  assumption  that 
that  has  been  done.  But  I  shall  act  on 
the  principle  adopted  by  Vice  Chancellor 
Kindersley  in  Thanuu  v.  Bernard,  where 
upon  motion  for  decree  the  Vice  Chancellor 
held  that,  the  case  having  failed  as  it  was 
then  presented,  the  motion  might  be  dis- 
missed and  liberty  given  to  amend  the  bill, 
and  to  bring  on  the  cause  again  in  a  regular 
way  as  upon  an  amended  record.  That 
seems  to  have  been  deliberately  done  by 
him,  and  I  do  not  find  that  it  has  ever 
been  in  the  lightest  degree  questioned  or 
impugned  before  any  superior  Court  There- 
fore I  assume  that  the  rule  is  there  cor- 
rectly laid  down. 

Then,  upon  the  general  question  of 
amending,  the  case  of  Lord  DamUy  v.  the 
Londoity  Chatham  and  Dover  Bailway  Com- 
pany/ is  most  important  It  has  been  read 
again  and  again  by  the  counsel  on  both 
sides,  and  the  circumstances  of  the  amend- 
ment in  that  case  have  been  stated  and 
are  well  known.  I  only  refer  to  one  pas- 
sage in  the  judgment  of  Lord  Justice 
Turner,  where  he  concludes  by  expressing 
his  opinion  that  there  must  be  liberty  to 
amend  the  bilL  He  says,  "  Upon  the  cir- 
cumstances of  the  present  case,  I  think 
that  leave  to  amend  should  be  given,  but 
I  think  the  leave  should  be  confined  to 
putting  in  issue  claims  founded  upon  the 
agreement  or  matters  arising  thereout  or 
connected  therewith,  and  such  facts  and 
circumstances  as  may  be  necessary  or  pro- 
per for  bringing  forward  and  supporting 
such  daims,  and  I  think  it  more  just  that 
the  costs  should  be  reserved  than  that  they 
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should  be  dealt  with  as  in  Biedermann  v. 
Seymour,^*  Therefore  in  that  case  the  Lords 
Justices  did  not  dispose  of  the  costs  at  the 
time,  but  reserved  them. 

The  same  course  was  followed  also  to 
a  very  great  extent  in  the  case  of  Walker 
V.  Arvutrauffy  in  which  the  Lords  Justices 
gave  leave  to  amend  the  bill  in  such  a 
manner  as  wholly  to  alter  the  case.  It  is 
stated  not  to  have  been  strongly  opposed, 
but  clearly  it  was  not  done  by  consent, 
and  I  take  it  that  however  strongly  opposed 
it  might  have  been,  the  result  would  have 
been  the  same.  There  the  Lords  Justices, 
upon  the  same  principle,  seeing  that  the 
case  was  brought  forward  in  a  manner 
which  would  have  worked  very  great 
hardships,  gave  leave  to  amend.  Not  only 
therefore  upon  the  principle  of  Thomas  v. 
Bernard,  but,  as  I  conceive,  in  exact  con- 
formity with  the  Lords  Justices'  decision 
in  Damley  v.  the  London^  Chatham  and 
Dover  Railway  Company  and  in  Walker 
V.  Armstrong,  I  think  myself  at  liberty  to 
give  leave  to  amend  so  as  to  bring  forward 
the  case  of  the  wrong-doing  by  these  defen- 
dants since  the  authority  of  the  Commis- 
sioners was  withdrawn.  That,  I  believe, 
disposes  of  the  whole  case. 

I  desire  to  be  understood  now,  that  I 
have  decided  the  main  points  in  this  case 
as  if  the  bill  had  been  amended,  because 
it  has  been  most  folly  argued  before  me, 
and  I  decide  it  in  favour  of  the  plaintiffs. 
If  the  bill  is  amended,  I  do  not  desire,  nor 
will  I  allow  any  further  argument  before 
me.  It  may  go  to  another  tribunal,  and 
I  will  give  every  facility  for  that.  In  my 
opinion  this  is  a  nuisance  so  great  and  so 
intolerable  that  it  is  the  duty  of  this  Court 
to  stop  it  by  injunction.  The  nuisance  is 
now  going  on  as  threatened  since  the  with- 
drawal of  the  authority  of  the  Commis- 
sioners of  the  2nd  of  June.  Therefore  I 
treat  the  case  as  if  the  information  and  bill 
had  been  filed  on  the  3rd  of  June,  and  as 
if  the  affidavits  had  been  filed  since  that 
time.  On  these  grounds  I  give  liberty  to 
amend,  and  all  these  affidavits  wiU  be 
available  in  the  future  state  of  the  cause. 
The  plaintifib  must  pay  the  costs  up  to  the 
2nd  of  June,  because  up  to  the  2nd  of  June 
the  defendants  had  lawful  authority  and 
were  in  the  right  From  that  time  they 
have  been  in  the  wrong.    The  amendment 


must  be  so  framed  as  to  put  in  issue  the 
fiict  that  the  defendant  company  have  now 
no  authority  from  the  Commissioners  for 
disturbing  the  public  ways  of  Cambridge. 
If  they  amend  the  bill  on  that  point  and 
give  proper  notice  of  motion,  I  shall  grant 
file  injunction  as  a  matter  of  course.  Then 
as  to  the  subsequent  costs,  the  best  way 
will  be  to  reserve  them.  I  do  not  see  any 
use  in  keeping  the  Commissioners  here. 
As  against  them,  the  information  and  bill 
will  be  dismissed,  without  costs. 

July  29. — The  information  and  bill 
having  been  amended  in  accordance  with 
his  Honour's  decision,  by  putting  in  issue 
the  revocation  of  the  Commissioners'  autho- 
rity by  the  rescission  of  the  contract;  and 
other  matters  connected  therewith, 

Mr.  Osborne  and  Mr,  Locock  Webb  now 
moved  for  an  injunction  to  restrain  the  de- 
fendant company  from  breaking,  digging 
up  or  disturbing,  for  the  purpose  of  laying 
down  gas-pipes,  any  of  the  public  streets 
or  highways,  lanes,  pavements,  &e,,  or 
strips  of  lands  adjoining  thereto  within 
the  limits  prescribed  by  the  Cambridge 
Town  and  University  Gas  Act,  1867. 

Mr,  Cole  and  Mr,  Rigby  objected,  upon 
the  authority  of 

The  Attorney  General  y.  the  Portreeve^ 
i:e,  of  Avon,  3  Beav.  67 ;  s.  c  33 
Law  J.  Rep.  (n.s.)  Chanc.  172, 
that  the  plaintiffs  having  had  no  right  of 
suit  when  the  litigation  commenced,  no 
relief  could  now  be  granted  merely  in  re- 
spect of  the  new  state  of  facts  set  forth  by 
the  amendments. 

Mauns,  V.C.  overruled  the  objection 
and  granted  the  injunction. 

The  case  now  (Nov.  23, 24)  came  on  upon 
appeal  from  the  decisions  of  the  Vice  Chan- 
cellor: the  defendants  appealing  from  the 
order  made  on  the  motion  for  decree  giving 
leave  to  amend,  and  from  the  order  made 
on  the  second  motion  for  injunction. 

Mr,  Cole  and  Mr,  Rigby,  for  appellanta. 

Sir  Roundell  Palmer,  Mr.  Osborne  and 
Mr,  Locock  Webb,  for  tiie  respondent,  the 
Attorney  GeneraL 

The  arguments  and  eases  cited  were  to 
a  great  extent  similar  to  those  urged  in 
the  Court  below.    Such  further  arguments 
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as  were  pressed  upon  the  Court  are  indicated 
in  the  judgments  of  their  Lordships. 

Upon  the  question  as  to  the  necessity  for 
the  interference  of  the  Court  in  cases  of 
nuisance,  the  following  additional  cases  were 
cited  or  referred  to : 

CroMley  v.  LightawUr,  36  Law  J,  Rep, 
(n.s.)  Chanc.  5Si;  s.  c.  Law  Rep. 
3  Eq.  279. 
Si.  Hden*3  Smelting  Company  v.  Tip- 
ping, 35  Law  J.  Rep.  (n.s.)  Q.B.  66. 
RiekeU  y.  the  Metropolitan  RaUway 
Company,  36  Law  J.  Rep.  (N.a)  Q.B. 
205 ;  s.  c  Law  Rep.  2  E.  &  L  Ap. 
175. 

Wood,  L.J. — We  are  asked  to  overrule 
the  case  of  The  Attorney  General  y.  the 
Sheffield  Gas  Consumer^  Company.  The 
Vice  CSiancellor  does  not  seem  seriously  to 
have  attempted  to  distinguish  the  cases, 
and  certainly  if  there  be  any  distinction 
between  the  cases  it  is  that  there  was  a 
stronger  reason  in  the  former  than  in  the 
present  for  an  injunction.  The  question 
there  arose,  as  here,  between  riyal  gas  com- 
panies, and  there  it  related  to  the  town  of 
Sheffield,  a  town  of  vast  traffic  and  of  greater 
importance  in  that  respect  than  Cambridge. 
The  defendants  there  were  contemplating 
works  extending  a  distance  of  seventy  miles, 
of  which  about  six  miles  had  been 
laid;  a  £m^  which  Lord  Justice  Turner 
notices  in  his  judgment  It  explains  the 
yiew  he  took  when  he  said  that  the 
interference  was  only  for  two  days,  in 
laying  down  the  pipes.  He  assumes,  of 
course,  tiiat  this  will  be  about  the  duration 
of  the  interference  at  any  particular  spot. 
The  points  of  difference  between  the  two 
cases  are  exceedingly  few,  and  none  of  any 
snbstanca  It  has  been  strongly  contended 
that  tiie  law  was  unsettled  at  that  time, 
that  it  was  doubtful  then  whether  the  pro- 
ceedings of  the  defendants  would  be  re- 
garded at  law  as  a  nuisance  when  all  the 
drcnmstancee  should  be  taken  into  con- 
sideration. It  is  true  that  Lord  Cranworth 
and  also  Lord  Justice  Turner  threw  out 
some  doubt  as  to  how  far,  under  the  cii^ 
cnmstances,  there  was  a  nuisance  at  law. 
But  it  is  equally  clear,  as  the  former  Judge 
has  himself  remarked  in  Broadbenfa  ease, 
that  the  course  adopted  did  not  depend 
upon  any  hesitation  or  mistaken  notion  as 
to  whether  the  act  complained  of  would  be 


a  nuisance  at  law.  For  if  the  case  had 
rested  upon  that;  the  bill,  instead  of  being 
dismissed,  would  have  been  retained,  as 
was  done  by  the  Master  of  the  Rolls  in  the 
case  of  The  Queen  v.  the  United  Kingdom 
Electric  Telegraph  Company,  in  order  that 
it  might  be  ascertained  whether  the  ivct 
complained  of  was  a  nuisance  at  law.  The 
Court  thought  no  such  step  necessary,  and 
therefore  their  decision  does  not  rest  upon 
any  such  doubt  This  being  so,  there 
is  really  no  distinction  between  the  two 
cases,  because  all  the  facts  were  stronger 
there  than  in  the  present  case,  and  though 
the  extent  and  aggravation  of  the  nuisance 
has  been  more  strongly  commented  upon 
at  law  since  that  case  was  decided,  yet 
the  decision  that,  according  to  the  ordinary 
rules  of  this  Court,  it  will  not  interfere  by 
injunction,  having  regard  to  the  circum* 
stances,  remains,  I  think,  unaffected.  Now 
if  I  felt  much  more  inclined  than  I  do  to 
doubt  the  propriety  of  that  decision,  I  think 
that  it  would  not  be  right,  after  fifteen  years 
have  elapsed  since  it  was  pronounced  by 
the  full  Court,  and  observing  thi^t  during 
that  interval  the  case  has  been  wholly  un- 
questioned, to  treat  it  as  one  which  ought 
to  be  overruled  without  its  being  considered 
by  a  higher  tribunal  than  that  over  which 
we  now  preside.  There  has  never  been  an 
intimation  that  the  case  is  considered  doubt- 
ful in  point  of  law,  certainly  no  case  has 
been  decided  in  opposition  to  it  The  reason 
why  I  say  I  do  not  entertain  so  great  doubt 
as  was  expressed  by  the  Vice  Chancellor, 
and  why  I  do  not  concur  in  the  views 
entertained  by  the  learned  Lord  Justice  who 
differed  from  the  other  two  Judges,  is  not 
that  a  company  has  acquired  rights,  as  Mr. 
Cole  argued,  through  expenditure  incurred 
upon  the  fedth  of  that  case,  although  no 
such  rights  have  been  conferred  by  the 
legislature.  I  conceive  that  no  such  claim 
as  this,  that  they  may  safely  defy  all  pro- 
ceedings at  law  because  a  Court  of  equity 
has  re^ed  to  interfere  by  injunction,  has 
ever  been  established,  and  nothing  that  we 
now  do,  nor  any  sanction  we  now  give  to 
the  former  case,  is  in  the  least  contrary 
to  the  decision  of  the  Court  of  Queen's 
Bench  in  the  Magistrates'  case  (The  Queen 
y.  the  Longton  Gas  Company  J^  which  held, 
upon  grounds  in  which  I  entirely  acquiesce, 
that  persons  taking  up  pavement  for  the 
purpose  of  laying  down,  ^ther  on  their  own 
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behalf  as  individaals,  or  on  belialf  of  a  com- 
pany, communications  with  the  main  gas- 
pipes  of  another  company  or  the  main 
water-pipes  of  another  company  would  sub- 
ject them  to  an  indictment  To  hold  other- 
wise would  be  to  create  entire  confusion 
and  discomfort  to  the  inhabitants  of  a  town. 
I  quite  agree  that  the  case  of, The  Attorney 
Chneral  v.  the  Sheffield  Oas  Ckmsumen^  Com- 
pany must  be  taken  upon  its  own  circum- 
stances, for  so  must  every  other  case.  But 
there  is  a  principle  well  established,  which  I 
think  the  facts  of  that  case  bear  out  The 
principle  is,  that  where  this  Court  interferes  by 
way  of  injunction  in  the  shape  of  prevention, 
rather  than  allow  an  injury  to  be  inflicted, 
in  cases  where  there  is  a  legal  remedy, 
these  cases  are  of  one  of  two  kinds  of  a 
different  character:  one  where  the  iiyuiy 
would  be,  in  the  eye  of  the  law,  irreparable, 
as  where  a  tree  is  cut-  down  which  cannot 
be  restored,  though  it  may  be  paid  for ;  and 
the  other  where  the  damage  is  continuous, 
and  so  continuous  that  tiie  Court  acting 
upon  the  same  principle  on  which  it  acted 
in  the  olden  times  with  reference  to  biUs 
of  peace,  by  restraining  acts  after  repeated 
trials  at  law,  so  it  now  will  restrain 
repeated  acts  which  can  only  end  in  inces- 
sant actions  being  brought,  on  account  of 
the  continuous  character  of  the  wrong, 
which  continuous  character  in  itself  makes 
the  injury  to  be  grievous,  and  so  far,  in  the 
eye  of  the  Court,  irreparable.  As  an  illus- 
tration of  this,  I  may  refer  to  the  bell  case 
before  Vice  Chancellor  Kindersley  (1).  No 
one  would  dream  of  coming  to  this  Court 
to  restrain  his  neighbour  from  tolling  a  bell 
once  or  twice,  or  eight  or  ten  times,  but 
when  his  neighbour  declared  that  he  intended 
to  toll  his  bell  regularly,  the  Court  thought 
it  was  a  case  to  justify  interference.  The 
injury  was  in  itself  slight,  but  continuous, 
and  on  the  ground  of  its  continuity  the 
Court,  hrevi  mante,  arrested  the  nuisance, 
so  as  to  save  the  party  complaining  from 
future  annoyance.  In  this  case  if  it  had 
been  made  out,  which  it  has  not  been  any 
more  than  in  the  Sheffield  ease^  that  there 
was  an  injury  to  the  public  traversing  the 
highway,  as  distinguished  from  the  owner 
of  the  houses  in  thestreet,acontiuuous injury 
for  which  the  only  redress  was  an  injunction, 
in  this  court  an  injunction  would  be  granted. 

(1)  SoUauv.  De  Hdd,  2  Sim.  N.S.  133;  i.  c.  21 
Law  J.  Rep.  (v.s.)  Chano.  153. 


We  must,  therefore,  look  anziously,  as 
the  Judges  in  the  Sheffield  eate  appear  to 
have  done,  at  the  amount  of  evidence  of 
continuous  ii^juiy  which  is  likely  to  be 
inflicted  by  the  alleged  wrong.  The  Judges 
in  the  Sheffield  case  arrived  at  their  con- 
clusion in  what  I  have  already  said  was  a 
much  stronger  case  than  the  present  There 
they  said,  Although  you  are  going  to  take 
up  70  miles  of  road  yet  it  will  be  done  by 
steps,  and  no  part  will  be  interfered  with 
for  more  than  a  couple  of  days.  To  do  that 
may  be  an  indictable  offence,  but  is  not  a 
ground  for  interference  by  this  Court .  No 
doubt  there  might  be  cases  where  the  Court 
would  interfere  if  the  thing  were  only  to 
be  done  for  one  day;  for  instance,  if  the 
keeper  of  a  shop  in  a  crowded  thoroughfare 
Uke  Regent  Street  were  to  come  and  say, 
that  a  proposed  interference  with  the  traffic 
which  might  keep  his  customers  away  for 
a  single  day,  would  divert  his  custom  else- 
where, and  so  that  custom  be  lost,  that 
might  be  a  ground  for  the  interferrace  of 
the  Court,  although  the  shopkeeper  might 
be  unable  to  inform  the  Court  of  the 
amount  of  the  damage,  because  it  was  not 
calculable. 

But  here  we  have  exactly  the  same  cir- 
cumstances as  in  the  Sheffield  case.  The  in- 
formation is  not  filed  by  t^e  Attorney  Gene- 
ral ex  officio  as  gathering  up  the  complaints 
and  injuries  of  a  whole  district  Nor  is  any 
other  person  interested  in  the  matter.  It  is 
at  the  relation  of  a  rival  gas  company, 
which,  of  course,  has  reasons  of  its  own  for 
desiring  to  put  an  end  to  the  operations  of 
the  company  in  question.  That  company 
are  also  plaintiffa  The  Vice  Chancellor  has 
decided  that  the  plaintiffs  have  received  no 
injury,  and  we  agree  with  him,  and  therefore 
they  can  receive  no  special  relief.  Then,  as 
to  the  inhabitants.  Not  one  single  inha- 
bitant has  c(»ne  forward  to  say  that,  though 
five  miles  of  the  pipes  have  been  laid,  he 
has  suffered  any  injury  whatevej^.  There  is 
evidence  on  the  part  of  learned  heads  of 
colleges  as  to  what  they  think  will  be  injury, 
but  no  evidence  of  actual  injury;  and  this 
is  again  exactly  parallel  to  the  Shfffi^ld  case^ 
where,  though  six  miles  of  pipes  had  been 
laid,  not  a  single  aot  of  injury  was  proved. 

As  to  the  injuiy  contemplated  or  actual 
we  were  much  pressed  by  Sir  R.  Palmer, 
who  aigued  it  with  great  vigour.  He 
referred  to  the  Gas  Companies'  Act,  IS47, 
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whidi  [m^iibits  ads  of  the  kind  here  oom- 
plained  of  nnlees  done  with  obeerYance  of 
a  Uige  number  of  restrictions.  That  was 
an  argument  pressed  in  the  Sheffield  case 
by  Mr.  Boh,  who  contended  that  as  the 
legislature  thought  these  restrictions  neces- 
saiy  for  the  protection  of  the  inhabitants 
of  a  town  where  a  coi^rate  body  was 
entrusted  with  laige  powers,  it  was  impos- 
sible that  persons  acting  of  their  own  will 
and  without  any  special  power  should  be 
at  liberty  to  do  the  very  acts  which  were 
so  prohibited  unless  under  the  sanction  of 
authority.  The  answer  to  tUs  is,  that  where 
the  acts  are  legalized,  they  are  placed  under 
immediate  control,  so  that  when  large 
powers  are  gi^en  special  means  of  remedy 
for  abuses  are  provided.  But  when  no  such 
powers  are  conferred  upon  other  companies 
they  are  left  to  the  ordinaiy  control  of  the 
law.  The  ordinary  op^ations  of  law  will 
be  sufficient  as  to  them. 

But  there  is  an  observation  not  unworthy 
id  notice  made  by  Lord  Cranworth  on  the 
subject,  and  I  tlunk  Lord  Justice  Turner 
made  the  same  observation.  Where  you 
find  an  act  (2)  for  the  purpose  of  incorpo- 
rating bodies  for  certain  works,  and  certain 
companies  are  not  allowed  to  avail  them- 
selves of  that  act,  railway  companies  being 
amongst  the  number,  whikt  gas  companies 
and  others  are  allowed  so  to  do,  if  any 
inference  is  to  be  drawn  about  the  inten- 
tion of  the  legislature  it  is  that  the  legisla- 
ture ocmtemplated  that  a  company  could  not 
proceed  ex  mero  mo^  to  dig  up  the  soil  of 
a  town  in  which  their  woi^  were  to  be  con- 
structed, and  they  must  be  taken  to  know 
that  there  would  be  companies,  as  happens 
in  the  particular  case  before  us,  who  would 
find  persons  competent  to  authorize  them. 
In  other  cases  they  might  find  a  whole 
town  willing  that  the  works  should  be 
done.  I  cto  conceive  a  case  where  A,  being 
the  owner  of  a  field,  might  have  a  bill  of 
peace  and  a  perpetual  injunction  to  restrain 
people  from  making  perpetual  trespasses 
upon  it,  whereas  B.  mi^t  find  it  convenient 
to  sanction  those  trespasses  if  he  kept  a 
public-house  or  anytiiing  of  that  kind. 
So  here,  the  whole  town  have  it  in  their 
power,  and  eveiy  member  of  the  town  has 
it  in  his  power,  to  proceed  by  way  of 
indictment ;  and  if  such  a  case  had  been 

(2)  Ilia  met  ftllcfded  to  by  Lord  Cranworth  was 
748  Viot  alio. 


brought  before  us  as  that  the  Attorney 
Qeneral,  proceeding  at  the  instance  of  a 
large  number,  by  way  of  indictment,  thete 
would  have  to  be  a  succession  of  perpetual 
indictments,  that  might  take  the  case  out  of 
the  Sheffield  case.  But  here  is  a  point  which 
exists  in  quite  as  strongadegree,  I  should  say 
stronger,  that  in  this  town  th^  is  a  body 
who  seem  to  have  been  incorporated  from 
a  very  early  period,  1788,  consisting  of  the 
heads  of  all  the  colleges,  persons  who  are 
nowsaying  they  antidpategreat  mischief  and 
eviL  There  are  besides  the  representatives  of 
the  borough  in  parliament,  the  magistrates 
and  certain  other  persons  incorporated  as 
Commissioners  by  that  act  of  parliament, 
with  powers  of  the  largest  description,  not 
only  over  the  soil  of  ^e  carriageway,  but 
the  pathway,  which  is  vested  in  them.  Every 
stone  that  is  dug  out  is  a  trespass  committed 
by  those  who  take  it  Every  foot  of  pave- 
ment that  is  taken  up  is  a  trespass  upon 
their  property.  All  those  injuries  are  such 
that  if  this  body  think  it  proper  and  right, 
as  representing  the  whole  town,  they  may 
takeaction  in  the  matter.  Butthe  caseisquite 
different  The  whole  town  acquiesces,  and 
nobody  takes  any  part,  although,  as  I  have 
said,  there  is  a  body  competent  to  represent 
the  town.  We  find  that  the  information  is 
filed  at  the  instigation  of  a  rival  gas  com- 
pany. That,  beyond  all  question,  weighed 
in  the  decision  come  to  by  the  learned 
Judges  to  whom  I  have  referred,  in  their 
judgment  upon  the  interlocutory  motion. 

'Dien,  in  the  subsequent  judgment,  what 
Lord  Justice  Knight  Bruce  says  with  regard 
to  public  questions  is  a  consideration  not 
to  be  forgotten.  He  says :  '*  I  agree  that 
motives  are  often  very  immatenal  with 
reference  to  the  manner  of  disposing  of  a 
suit  It  has  been  said  by  an  eminent  Judge 
tiiat  if  you  were  to  look  into  the  motives 
of  suitors,  Courts  of  justice  would  not  sit 
above  a  month  in  the  year,  and  would  have 
little  to  do.  Of  course,  there  are,  in  nume- 
rous instances,  motives  for  litigation  which, 
if  they  could  be  looked  into,  would  prevent 
a  Court  of  justice  from  interfering.  But 
generally  I  agree  that  it  is  not  the  rule  so 
to  regard  them.  Where,  however,  the  public 
interest  purports  to  be  asserted,  it  is  not 
wholly  immaterial,  at  least  upon  an  inter- 
locutory application,  to  look  into  the  motives 
from  which,  or  under  which,  the  matter  is 
brought  forward.  Now,  in  the  present  case, 
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though  the  Attorney  General's  name  is  used, 
it  is  impossible  not  to  see  that  the  suit  has 
been  instituted  more  from  regard  to  private 
than  to  public  good.  If  the  public  interest 
clearly  required  the  immediate  interposition 
of  the  Court,  that  might  not  be  material 
But  we  find  as  a  fact  that  the  majority  of 
the  Town  Council  is  in  favour  of  what  the 
defendants  are  proposing  to  do ;  and,  on  a 
question  of  discretion,  it  is  impossible,  with 
reference  to  a  community  of  this  description, 
not  to  look  with  some  degree  of  attention 
at  what  the  governing  body  of  the  borough 
think  on  the  subject  It  is  said  that  many 
of  the  members  of  the  Town  Council  are 
interested  in  favour  of  the  defendants' 
undertaking.  I  dare  say  that  is  so ;  still 
they  are  members  of  the  governing  body, 
and  the  opinion  of  the  majority  is  as  I  have 
stated.*'  That  has  much  greater  weight,  no 
doubt,  upon  an  interlocutory  application; 
and  that  learned  Judge,  upon  the  subse- 
quent hearing,  thought  he  was  justified  in 
dififering  from  the  other  Judges.  But  they 
say.  You  must  shew  us  an  injury  of  a 
durable  and  continuing  character.  I  quite 
agree  in  what  the  learned  Judges  have  said 
at  law ;  namely,  that  having  for  a  day,  we 
will  say,  small  inconvenience,  if  it  does  not 
involve  such  a  case  as  I  have  before  referred 
to, — loss  of  custom,  or  the  like, — the  simple 
fact  of  that  per  se  is  not  a  matter  which 
impresses  the  mind  of  the  Court  very 
strongly,  when  it  finds  that  not  one  single 
inhabitant  is  brought  forward  to  say,  though 
five  miles  of  work  have  been  done,  that  there 
has  been  any  inconvenience.  No  single  pas- 
senger along  the  Queen's  highway  B&ya  he 
has  been  impeded.  There  is  existing  a  body 
who  might  take  up  all  these  cases  on 
behalf  of  the  town,  and  effectively  come 
here,  as  representing  the  town,  and  insist 
upon  stopping  what  was  going  to  be  a 
continued  in£action  of  the  law ;  and  they 
might  say  they  wished  to  be  protected  in 
the  nature  of  a  bill  of  peace  against  having 
to  bring  perpetual  actions.  But  here  there 
exist  none  of  those  criteria  any  more  than 
they  existed  in  the  Sheffield  Gas  Companj/s 
ease.  Unless,  therefore,  we  are  preptured  to 
overrule  that  case,  which  I  should  not  feel 
myself  disposed  to  do,  regard  being  had  to 
all  the  circumstances  befbre  us,  we  cannot 
concur  in  the  decision  of  the  Vice  Chan- 
cellor. This  is  a  veiy  much  weaker  case 
than  was  the  Sheffield  case. 


LoKD  JiTSTiCB  Sklwyn.— With  respect 
to  that  part  of  the  decree  which  gave  the 
plaintiffs  liberty  to  amend,  it  has  been  aigued 
that  the  Vice  Chancellor  proceeded  in  a 
manner  inconsistent  with  that  class  of  cases 
of  which  PiUeingUm  v.  Wignall  (3)  may  be 
treated  as  an  example.  There  the  original 
bill  was  filed  to  redeem  a  mortgage,  and  it 
was  held  that  the  bill  could  not  properly 
be  amended  by  stating  the  subsequent 
acquisition  of  title.  In  all  the  other  cases 
which  have  been  cited  there  was  an  original 
defect  in  the  plaintiff's  title,  which  it  was 
soifght  to  cure  by  the  introduction  of  state- 
ments of  facts  which  occurred  after  the 
bill  was  filed.  But  in  the  present  case  the 
title  of  the  Attorney  General  does  not  in 
any  degree  depend  upon  the  contract  between 
the  Commissioners  and  the  defendants.  He 
sues  as  representing  the  public  by  an  ori- 
ginal independent  titie,  namely,  as  protector 
of  the  rights  of  the  public  against  a  nuisance 
to  the  public  highway.  Then  it  is  said  that 
the  contract  in  question  is  alleged  in  the  in- 
formation and  bill,  and  that  the  informant's 
and  plaintiffs'  title  to  relief  depends  upon 
acts  done  in  pursuance  of  that  contract.  If 
the  defendants'  case  had  been  that  this 
right  to  interfere  with  the  streets  depended 
upon  the  existence  of  the  contract^  and 
that  they  had  never  done  or  threatened,  or 
intended  to  do  anything  except  in  pursu- 
ance of  and  under  that  contract,  there 
would  have  been  more  substance  in  their 
contention.  But  it  appears  from  the  pro- 
spectus which  was  issued  that  they  were 
formed,  as  almost  all  these  gas  companies 
are  formed,  not  merely  for  supplying  the 
lamps  in  the  public  streets,  but  in  private 
houses,  and  they  state  in  their  own  affi- 
davits that  they  desire  to  do  this,  and 
intend  to  supply  private  houses,  especially 
the  poorer  houses  in  the  town,  with  gas. 
And  they  now  contend  that  up  to  the  time 
of  the  appeal  they  were  and  are  entitled  to 
continue  their  operations  for  that  purpose. 
I  think,  therefore,  neither  the  informant's 
nor  the  plaintiffs'  title  in  any  way  depends 
upon  the  contract.  But  the  contract  may, 
I  think,  with  more  propriety,  be  sidd  to 
constitute  a  portion  of  the  defendants' 
case,  and  although  there  may  be  some 
objection  to  the  precise  terms  in  which 
the    liberty    to  amend  is  given    by    the 

(8)  2  BiAd.  240,  244. 
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decree,  and  whidi  tenna,  I  think,  are  in 
one  sense  yerj  nnfavonrable  to  the  phdn- 
tiffii,  it  is  not  necessaiy  to  consider  the  effect 
of  tiioee  terma  But  as  so  much  argument 
was  addressed  to  us  on  this  part  of  the 
case,  I  think  it  right  to  say  that,  in  my 
judgment,  the  case  was  one  in  which, 
according  to  the  principles  and  rules  of  the 
Court,  an  amencbnent  of  the  bill  was  pro- 
perly allowed  at  the  hearing.  With  respect 
to  that  which  is  the  substance  of  the  case, 
I  think  we  have,  in  allowing  tUs  appeal, 
merely  acted  upon  the  principle  which 
has  been  so  clearly  established  and  so  often 
recognized  in  former  decisions,  namely, 
that  this  Court  will  not  interfere  by  way 
of  injunction  where  the  injury  is  proved 
to  be  temporaiy  and  passing,  as  it  was  ex- 
pressed by  Lord  Cottenham  in  Elmhint  v. 
Spencer  (4).  The  plaintiff,  before  he  can  ask 
for  an  injunction,  must  prove  that  he  has 
sustuned  such  a  substantial  injury  by  the 
acts  of  the  defendant  as  would  entitle  him 
to  a  verdict  at  law  in  an  action  for  dam- 
ages. Each  case  must,  of  course,  depend 
upon  its  own  circumstances.  It  may  often 
be  veiy  difficult  to  define  on  which  side  of 
a  dividing  line  the  case  falls.  But  when  we 
find  the  particular  point  to  have  been 
already  decided  by  the  Court  of  Appeal,  in 
a  case  brought  before  it,  and  a  case  is 
brought  before  the  same  Court  which  turns 
out  to  be,  as  I  think  this  does,  very  much 
weaker  than  the  case  so  decided,  we  should 
be  introducing  the  greatest  uncertainty, 
and  consequently  the  greatest  inconveni- 
ence, if  we  were  to  come  to  a  different  con- 
dnsion.  That  this  case  is  very  much  weaker 
than  the  Sheffield  Groa  Companj/s  ease  is 
i^parent,  I  tUnk,  from  a  consideration  of 
the  affidavits  upon  which  the  informant 
principally  relies — [His  Lordship  here  exa- 
mined some  of  the  evidence]. — I  agree  with 
what  the  Lord  Justice  has  said  as  to  the 
existing  law  and  principles  as  laid  down  in 
the  Sheffield  Cfas  Companj^a  case;  but  I 
entirely  dissent  from  the  proposition  that 
that  case  has  established  any  such  result  as 
has  been  contended  for,  namely,  a  general 
ri^t  for  eveiy  gas  company,  without  the 
authority  of  parliament,  to  interfere  as 
they  think  fit  with  the  streets  and  public 
waysofatown;  and  a  gas  company  that  un- 
dertakes so  to  proceed  without  the  authority 

(4)  2Mne.hQ.i5. 


of  parliament  is  exposed  to  a  great  number 
of  perils ;  and  I  agree  that  there  are  many 
instances  in  which,  having  tried  to  proceed 
without  such  parliamentary  authority,  they 
have  afterwards  found  themselves  compelled 
to  apply  for  and  obtain  such  powers.  They 
are,  of  course,  subject  to  the  rights  of  the 
owners  of  the  soil  in  which  their  pipes 
are  placed,  and  although  they  may  obtain  the 
authority  of  the  persons  in  whom  the  pave- 
ment is  vested,  still  they  are  not  at  any  time 
subject  to  the  rights  which  the  owners  of 
the  soil  have  to  interfere  with  their  pipes 
unless  they  have  obtained  pariiamentaiy 
sanction.  But  although  they  are  exposed  to 
those  dangers,  they  are,  nevertheless,  like  all 
other  persons,  entitled  to  insist  upon  the 
principle  on  which  this  Court  has  always 
acted,  namely,  to  say  that  no  such  serious 
or  permanent  injury  has  been  proved  as 
would  justify  the  interference  of  the  Court 
by  way  of  ii^unction.  They  are  certainly 
not  the  less  entitled  to  set  up  this  case  i^ 
as  in  the  present  case,  the  information  is 
filed,  not  at  the  instance  of  the  inhabitants 
of  the  town  or  any  public  body  representing 
them,  but  of  a  rival  company  engaged  in 
the  same  trade  or  business.  In  my  judgment, 
no  such  case  as  is  requisite  to  establish  a 
case  for  an  injunction  has  been  proved, 
and  therefore  I  think  the  bill  must  be  dis- 
missed, with  costs. 

Solicitor*— Mesara.  R.  &  C.  H.  Hodgson,  for  the 
Attorney  Genend  and  for  the  plaintiff  company; 
Messrs.  J.  &  G.  Cole,  agents  for  Mr.  J.  Eaden, 
Cambridge,  for  the  defendant  company ;  Messrs. 
Shaipe,  Parkee  &  Pritchard,  for  the  Cambridge 
Town  CommiBsioners. 


NBWLINO  V.  DOBELL. 


Mamns,  V.C.  ) 
Nov.  12,  19.  f 

Injunction — Sale  of  Business — Breach  of 
Covenant  not  to  Carry  on  a  Trade. 

A  tailor,  having  sold  the  goodwill  of  his 
htisiness,  covenanted  with  the  purchaser  not  to 
^^  carry  on  or  he  concerned  or  interested  in"  the 
business  of  a  tailor  within  a  fixed  distance 
from  his  former  shop.  He  then  engaged 
himself,  as  a  journeyman  tailor^  to  his  nephew^ 
who  carried  on  the  same  trade  and  under 
the  same  name  within  the  proscribed  limits. 
Upon  bill  filed  by  the  purchaserf^-TIeid,  that 
this  wasabreachof  the  covenant,  and  ir^'une- 
turn  granted  accordingly. 
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Thomas  Dobell,  the  defendant  in  this 
case,  having  for  some  years  carried  on  the 
business  of  a  tailor  in  High  Holbom,  sold 
the  goodwill  of  his  business  to  the  plaintiff; 
and,  by  the  assignment  executed  upon  the 
occasion  of  that  sale,  the  defendant  cove- 
nanted with  the  plaintiff  that  he  would  not 
"  carry  on  or  be  concerned  or  interested  in 
the  business  of  a  tailor  '*  within  a  fixed  dis- 
tance from  his  former  place  of  business  in 
High  Holbom. 

The  defendant  had  recently  taken  an 
engagement  in  the  shop  of  his  nephew, 
T.  P.  Dobell,  who  carried  on  the  same  trade 
of  a  tailor,  within  a  quarter  of  a  mile  of  his 
former  shop  in  Holbom.  Accordingly,  the 
plaintiff  filed  this  bill  against  him  to  restrain 
him  from  continuing  with  his  nephew, 
charging  that  the  defendant's  proceedings 
were  in  direct  violation  of  his  covenant ; 
and  an  injunction  was  now  moved  for 
accordingly. 

The  plaintiff's  allegation  was,  that  the 
defendant  was  employed  as  foreman  at  a 
salary  of  21.  5s.  a  week ;  but  the  defendant 
denied  that  he  occupied  the  situation  of 
foreman,  insisting  that  he  was  nothing  more 
.than  a  journeyman  tailor,  and  therefore  in 
no  way  '*  interested  in  "  Uie  business. 

Mr,  W.  W.  Cooper^  for  the  motion, 
referred  to 

Eolfe  v.  Eol/e,  15  Sim.  88, 

Mr,  K,  Parker,  for  the  deifendant,  sub- 
mitted that  the  defendant's  hiring  himself 
as  journeyman  tailor  to  a  relation  who  hap- 
pened to  bear  the  same  name  was  no  breadi 
of  the  covenant,  which  only  applied  to  the 
interest  of  a  principal  or  partner  in  business. 
Rol/e  V.  Bolfe  was  decided  on  the  words 
"  engage  in  *';  and  as  the  defendant  in  that 
case  had  engaged  with  another  party  in 
carrying  on  t£e  business,  there  was  a  breach 
of  the  covenant.  But  in  the  present  cade 
there  could  be  no  breach  imless  the  defen- 
dant was  carrying  on  the  business  on  his 
own  account,  as  was  held  in 

Baudinson  v.   Clarke,  14  Mee.  k  W. 

187 ;  s.  c.    14  Law  J.   Rep.   (n.s.) 

Exch.  364. 

The  covenant  should  have  prohibited  ^his 

carrying  on  business  "  either  as  master  or 

servant,"  as  in 

Proctor  V.  Sargent,  2  Man.  AG.  20 ; 

a  c.  10  Law  J.  Rep.  (n.s.)  C.P.  34. 
Benwell  v.  Inns,  24  Beav.  307  ;  s.  a  26 
Law  J.  Rep.  (n.s.)  Chana  663, 


Maliks,  V.C— It  is  admitted  that  the 
defendant  has  engaged  himself  as  shopman 
or  foreman  to  his  nephew,  who  bears  the 
same  name  as  himself,  and  that  not  a  quar- 
ter of  a  mile  from  his  formerplace  of  business. 
The  only  question  is,  whether  he  is  not 
*'  concerned  or  interested  in  the  trade  or 
business  of  a  tailor  "  within  the  meaning  of 
the  covenant?  I  think  that  he  is  not 
interested  in  such  a  way  that  he  could  have 
been  declared  a  bankrupt  as  a  trader  under 
the  old  Bankruptcy  Laws.  But  every  jour- 
ne3rman  or  workman  is  interested  in  the 
condition  of  his  master's  business.  The 
same  name  as  that  in  High  Holbom  appears 
over  the  nephew's  door ;  and  any  one  who 
knew  the  defendant  formerly  can  go  to  the 
nephew's  shop  and  see  him  actually  engaged 
in  the  business ;  and  it  is  not  likely  that 
they  would  know  in  what  capacity  he  was 
there.  And  I  should  conjecture,  though 
there  is  no  proof  of  the  fact,  that  if  an  old 
customer  were  to  find  that  the  defendant 
had  gone  to  his  nephew's  shop,  he  would 
probably  be  told  by  the  defendant  that  if 
the  customer  came  there  too,  he,  the  defen- 
dant, would  ^'cut  out"  for  him  as  he  used 
to  do  formerly.  It  cannot  be  said  that  this 
is  not  a  breadi  of  the  covenant  The  defen- 
dant, in  his  present  position,  has  the  oppor- 
tunity, and  it  is  only  natural  that  he  should 
take  advantage  of  it,  of  withdrawing  the 
plaintiff's  customers  and  inducing  them  to 
follow  him.  In  Rol/e  v.  Eol/e,  Shadwell, 
V.C.  decided  that  being  a  foreman  and  not 
a  principal  was  a  breach  of  a  similar  cove- 
nant ;  and  I  can  see  no  distinction  between 
that  case  and  this.  Therefore,  upon  prin- 
ciple and  the  meaning  of  the  words,  and 
fortified  by  the  decision  of  Shadwell,  V.C, 
I  am  satisfied  that  the  defendant  has  brou^t 
himself  both  within  the  spirit  and  the  letter 
of  the  covenant,  and  there  must  be  an 
iiyunction  against  him.  I  should  be  very 
glad,  under  the  circumstances  of  the  case, 
if  any  reasonable  arrangement  could  be 
made  which  would  avoid  depriving  the 
defendant  of  his  present  means  of  liveli- 
hood ;  but  I  can  only  decide  that  there  has 
been  a  breach  of  the  covenant^  and  grant 
the  ix\junction  accordingly. 

fSoUdtora  —  Mr.    James   Wright,   for    pUintiff 
Mr.  Francis  Kerridge  Manton,  for  defencUat. 
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Lord  Roitillt,  M.R 
Dec.  10,  U. 


DAW  V,  ELEY. 


Contempt  of  Court — Publication  of  Matter 
relating  to  Question  in  Issue — Solicitor. 

The  solicitor  of  a  defendant  wrote  anony- 
mous letters  to  a  newspaper^  impeaching  the 
novelty  and  usefulness  of  a  patent  claimed 
by  the  plaintiff,  and  the  subject  of  the  suit. 
It  was  ordered  that  the  solicitor  should  be 
committed  for  contempt  of  Court :  the  order 
not  to  be  enforced  in  case  he  inserted  an 
apology  in  die  neuospaper  and  paid  the  costs 
of  the  motion, 

Semble  —  By  publishing  controversial 
letters  in  reply,  or  by  delay,  the  plaintiff 
would  ha»e  lost  his  right  to  complain. 

On  the  19th  of  September,  1868, 
pending  the  above  suit,  an  article  ap- 
peared in  the  Volunteer  Service  Gazette, 
headed  "  The  Cartridge  of  the  New  Mili- 
tary Rifle,"  which  contained  the  following 
passage :  "  We  think  that  enough  is  stated 
in  the  report  to  shew  that  at  present  neither 
the  Boxer  nor  the  Daw  Cartridge  sufficiently 
satisfy  the  primary  conditions  of  a  cartridge, 
— viz.,  absolute  safety,  —  for,  singularly 
enough,  this  very  first  element  in  a  cartridge 
was  not  expressly  named,  but  was  taken  to 
pass  under  the  head  of  general  service- 
ability; and,  under  this  head  the  com- 
mittee state,  that  as  the  anvils  in  both 
cap-chambers  rest  on  the  percussion  powder 
in  the  caps,  therefore,  both  cartridges  are 
equally  liable  to  accidental  explosion.'* 

In  the  following  number,  published  on 
the  26th  of  September,  a  letter  appeared 
in  that  journal,  signed  "  Copper  Cap," 
relating  to  the  same  matter,  the  material 
parts  of  which  are  as  follows  :  "  The  cart- 
ridge submitted  by  Mr.  Daw  to  the  com- 
mittee was,  as  to  its  case,  made  of  thin 
brass  folded  on  a  mandril,  having  the  edges 
(one  overlapping  the  other)  soldered.  Metal 
cases  brazed,  soldered,  overlapping  in  coils 
or  drawn,  had  all  been  in  public  use  before 
Mr.  Daw's  patent  of  March,  1867.  A 
M.  Rochatte,  of  Paris,  in  January,  1867, 
obtained  provisional  protection  for  a  patent 
in  England  for  the  very  same  soldered  case 
as  submitted  by  Mr.  Daw  to  the  committee, 
except  that  M.  Rochatte  lined  his  case  with 
paper.  This  patent,  however,  was  allowed 
Nbw  Sxbibs,  88.— CHAxa 


to  lapse.  It  is  a  brass  tube  soldered  trans- 
versely up  ^he  side.  The  object  of  the  lining 
is  to  protect  the  metal  from  the  corrosive 
action  of  the  powder.  This  is  done  in  the 
Boxer  by  a  coating  of  shellaa  Now,  as  to 
safety  the  (so-called)  Daw  cartridge  when 
new  acts  admirably.  But  let  them  be  kept 
in  store  for  any  considerable  time,  and  the 
powder  will  eat  into  the  metal  and  render 
the  discharge  really  dangerous  in  some 
breech-loaders,  and  I  may  name  the  Go- 
vernment Snider  in  particular.  I  have  seen 
the  experiment  tried,  and  every  single  cart- 
ridge burst  that  was  taken  from  a  box  that 
had  been  in  stock  several  months,  whereas 
only  one  burst  of  an  equal  number  of 
cartridges  just  purchased  of  Mr.  Daw,  and 
which  were  fixed  for  the  same  rifle.  This 
disadvantage  attends  all  metal  cartridges 
which  have  no  lining.  But,  independently 
of  this,  the  principle  on  which  the  present 
Boxer  service  cartridge  is  made  renders  it 
impossible  for  the  present  cartridge-case  to 
burst  in  the  discharge." — "I  wish  it  to  be 
understood  that  I  do  not  desire  to  raise 
the  question  of  invention,  but  of  the  relative 
safety  of  the  cartridges  named  those  who 
have  studied  the  question  must  admit  that 
the  present  Boxer  service  cartridge  is  by 
far  the  best  cartridge  for  breech-loading 
rifles  in  Europe,  and  the  government  com- 
mittee very  properly  so  decided." 

Other  letters  appeared  in  the  Volunteer 
Service  Gazette  on  the  same  subject,  some 
from  a  Mr.  Walker  advocating  the  use  of 
the  Daw  cartridge,  and  Mr.  Daw  sent  the 
following  letter  to  the  editor  of  that  news- 
paper : 

"  Sir, — Every  honest  man  feels  repulsion 
in  noticing  anonymous  letters,  and  the 
public  generally  are  not  prone  to  place 
much  reliance  in  their  contents.  The  com- 
munications from  *  Copper  Cap,'  in  your 
paper  of  the  26th  ult,  may  have  been 
written  by  some  rival  cartridge-manufac- 
turer, some  interested  official,  or  it  may  be 
some  unscrupulous  lawyer  or  agent.  It  is 
certainly  not  likely  to  have  been  penned  by 
any  disinterested  authority,  as  the  subject 
shews  a  strong  bias  in  a  particular  direction. 
Under  the  constant  condition  of  attack  to 
which  my  interests  are  subjected  in  a  cer- 
tain few  of  the  London  journals  whose 
83rmpathie8  appear  to  be  always  adverse  to 
my  welfare,  it  will  be  quite  sufficient  for 
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me  on  the  present  occasion  to  state  that 
the  asseverations  of  *  Copper  Cap'  as  to  the 
superiority  of  the  Boxer  cartridge  as  to 
safety  are,  like  his  other  detrimental  state- 
ments, without  foundation;  and  I  refer 
your  readers,  as  I  do  all  the  world,  to  the 
report  of  the  Ordnance  Select  Breech- 
loading  Committee  for  their  admissions  of 
the  perfect  endurance  of  my  cartridges  sent 
into  the  War  OflSce  competition.  With 
respect  to  the  alleged  matter  of  M.  Rochatte's 
pretended  patent,  that  will  be  elucidated 
by  the  proceedings  taken  by  me  against 
Messrs.  £ley  Brokers  when  the  case  comes 
for  hearing  in  November  next  before  the 
Master  of  the  Rolls.  So  oft  repeated  as 
these  injurious  statements  have  been  per- 
mitted, I  can  only  hope  that  the  press  will 
hereafter  do  the  justice  of  exercising  a 
legitimate  control  over  unsigned  letters 
having  no  other  object  than  to  create 
prejudice." 

The  editor  declined  to  insert  that  letter, 
either  in  the  body  of  the  paper  or  as  an  ad- 
vertisement, but  a  leading  article  appeared 
in  the  issue  of  the  24th  of  October,  1868, 
on  the  subject 

In  the  same  number  there  was  another 
letter  signed  "  Copper  Cap,"  of  which  the 
following  are  the  material  extracts : 

"At  this  time  Mr.  Daw  was  the  pro- 
prietor of  the  Schneider  patent  (September, 
1861)  and  made  cardboard  cartridges  only 
with  the  same  base  anvil,  &c.  as  is  now 
used.  Some  months  after  the  issue  of  the 
government  circular  '  an  eminent  engineer' 
gave  it  as  his  decided  opinion  through  the 
public  press  that  the  metal  cases  used  by 
Colonel  Boxer  were  absurdly  useless,  and 
spoke  in  the  highest  praise  of  the  Daw 
paper  cases  for  military  purposes,  and  boldly 
stated  that  the  government  would  save 
at  least  100,000/.  per  annum  by  the  use  of 
the  Daw  paper  cartridge.  He  considered 
Mr.  Daw  as  one  of  the  '  perishing  in  the 
cold,  neglected  and  unrewarded  inventors,' 
because  government  did  not  adopt  Mr. 
Daw's  paper-cased  cartridges.  Mr.  Daw 
could  then  have  had  no  idea  of  any  other 
cartridge.  In  January,  1867,  however,  a 
M.  Rochatte  (a  Frenchman)  obtained  pro- 
visional protection  for  a  metal-cased  cai^ 
t»idge,  lined  with  paper,  with  the  over- 
lapping joining  closed  with  solder.  Early  in 
February,  1867,  M.  Rochatte  shewed  and 


left  with  Mr.  Daw  samples  of  his  metal-sol- 
dered cartridges  (see  his  letter  in  the  Army 
and  Navy  Gazette,  April  25  th  last,  p.  263).  In 
March,  1867,  Mr.  Daw  applied  for  a  patent 
for  a  metal  cartridge-case  with  the  over- 
lapping edges  soldered  in  the  same  manner 
as  Rocbatte's,  but  without  the  paper  lining, 
and  he  used  the  Schneider  base  and  anviL" 
— "  So  that  Mr.  Daw  appears  to  have  sent  for 
competition  a  cartridge  of  which*  the  base 
was  entirely  Schneider's,  the  brass-soldered 
case  Rochatte's,  the  projectile  and  method 
of  fixing  it  Colonel  Boxer's ;  and  being  the 
only  competitor  besides  Colonel  Boxer,  he 
took  the  400/.  prize.  Palmam  qui  meruit 
feraC 

Mr.  Daw  sent  the  letter  which  had  been 
rejected  by  the  Volunteer  Service  Oa»ette 
to  the  Cosmopolitan  newspaper,  when  it 
was  inserted,  and  some  comments  made  on 
the  subject 

On  the  7th  of  November,  1868,  a  letter 
appeared  in  the  Cosmopolitan  from  Mr. 
Walker,  stating  that  he  had  been  informed 
that  Mr.  Collette,  the  solicitor  of  the  defen- 
dant in  Daw  v.  Eley,  was  the  author  of  the 
letter  signed  "  Copper  Cap." 

Correspondence  tiien  took  place  between 
Mr.  Daw's  solicitor  and  Mr.  Collette,  who 
refused  to  apologize  in  the  newspapers, 
on  the  ground  that  his  letters  were  fair 
comments  on  a  public  matter  in  answer 
to  an  article  in  the  Volunteer  Service 
Gazette, 

Mr.  Daw  now  moved  to  commit  Mr. 
Collette  for  contempt  of  Court 

Mr,  Jessel  and  Mr.  Bussell  Roberts,  for 
the  motion,  said,  the  letters  complained  of 
impeached  the  novelty  and  usefulness  of 
the  plaintiff's  invention,  the  very  matters 
in  question  in  the  suit,  the  result  of  which 
they  were  calculated  to  prejudice,  more 
especially  from  their  being  written  anony- 
mously as  if  by  a  disinterested  person.  They 
relied  on 

In  re  St  Jame^s  Evening  Post,  2  Atk. 

469. 
Farlet/s  case,  2  Ves.  sen.  520. 
Lechmere  Charlton  s  ea^se,  2  MyL  &  Cr. 
316;    s.  c    6   Law   J.    Rep.    (n.s.) 
Chanc.  185. 
Tichbome  v.  Mostyn,  2  Law  J.  Notes 
of  Cases,    249;   a  c.    15    W.    Rep. 
1072. 
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Mr,  SouthgcUe  and  Mr,  Langley^  for 
Mr.  CoUette,  said  the  letters  complained  of 
were  fur  comments  on  public  matter,  strictly 
in  reply  to  other  articles  in  the  newspaper. 
They  contained  no  information  obtained  by 
means  of  the  suit  Mr.  Daw  had  himself 
written  to  the  newspapers,  and  had  allowed 
the  matter  to  proceed  after  he  might 
have  known  who  was  the  author  of  the 
letters,  and  had  therefore  lost  whatever 
n^t  he  had  in  the  matter  against  Mr. 
CoUette. 

The  Mastbb  of  the  Rolls  said — I  will 
read  the  letters  before  I  dispose  of  the 
matter  finally.  But  as  it  strikes  me  at  pre- 
sent, I  think  the  conduct  of  Mr.  CoUette 
cannot  be  defended.  The  principle  is  quite 
established  that  no  person  must  do  any- 
thing with  a  view  to  pervert  the  sources 
or  the  proper  flow  of  justice.  In  fact,  no  one 
ought  to  make  any  pubUcations  or  to  write 
anything  which  would  induce  the  Court  or 
which  might  possibly  induce  the  Court,  or 
the  jury,  whichever  tribunal  wiU  have  to  try 
the  cause,  to  come  to  a  conclusion  other 
than  that  which  is  to  be  derived  from  the 
evidence  in  that  cause,  and  certainly  no 
one  ought  to  prejudice  the  minds  of  the 
pubHc  beforehand  by  mentioning  circum- 
stances relating  to  the  case. 

Now,  if  that  is  done  with  the  intention 
of  perverting  the  ends  of  justice,  there  is 
no  question  that  the  Court  could  stop  it, 
and  very  often  it  wiU  judge  for  itself  what 
are  the  fair  inferences  to  be  derived  from 
the  pubUcations  which  appear.  But  it  must 
also  go  beyond  this.  It  must  stop  the 
pubUcation  of  these  things  where  the  evi- 
dent result  would  be  to  alect  the  adminis- 
tration of  justice,  though  that  might  not 
have  been  the  direct  intention  of  the  person 
who  did  it. 

In  Uiis  case  the  main  question  is, 
whether  Mr.  Colette  was  justified  in  writing 
his  letter  of  the  26th  of  September, 
which  is  the  first  letter  on  the  subject 
There  is  a  leading  article  before  that  upon 
the  subject,  but  the  leading  article  does 
not  say  a  word  as  to  the  priority  of  any 
invention.  It  does  not  say  anytliing  with 
respect  to  the  validity  of  Mr.  Daw's  patent, 
whether  in  fact  he  had  been  forestaUed  by 
any  one  before  him ;  it  does  not  mention 


anything  relating  to  it.    But  Mr.  CoUette's 
letter  treats  of  Uttle  else,  as  it  appears  to 
me,  with  the  exception  of  this  thing  at  the 
beginning :  "  The  writer  of  the  article  in 
your  last  issue,  under  the  heading  'The 
Cartridge  of  the  New  MiUtary  Rifle,'  can 
have  scarcely  given  the  subject  a  practical 
consideration   when   he    places  the   Daw 
cartridge  in  comparison  with  the  present 
Boxer  service  cartridge,  particularly  when 
he  says  that  the  Daw  cartridge  approaches 
the  first  essential  more  nearly  dian  the 
Boxer,  the  first  essential  being  safety.''    If 
it  had  stopped  there  (and  I  am  not  now 
considering  the  position  Mr.  CoUette  fiUed), 
and  it  had  been  nothing  more  than  this,  or 
an  enlargement  upon  it,  it  might  have  been 
said  that  it  was  a  fair  discussion  of  a  public 
question  of  the  merits  between  two  parti- 
cular patents. — [The  Master  of  the  Rolls 
read   extracts  from  the   first  letter,   and 
proceeded] — These   are    things   expressly 
stated  in  the  letters  to  shew  that  Daw's 
patent  cannot  be  original ;  and  the  writer 
of  the  letter  seems  to  feel  that  very  strongly, 
for  at  the  end  of  it  he  makes  this  observa- 
tion :  "  I  wish  it  to  be  understood  that  J 
do  not  raise  the  question  of  invention,  but 
of  relative  safety  of  the  cartridges  named. 
Those  who  have  studied  the  question  must 
admit  that  the  present  Boxer  service  cart- 
ridge is  by  far  the  best."     Can  anybody 
doubt,  if  I  were  persuaded  that  the  whole 
of  that  statement  was  true,  that  it  would 
very  seriously  afliect  the  vaUdity  and  the 
originaUty  of  Mr.  Daw's  patent?  Then,  it 
is  to  be  observed  that  this  letter  is  put  in, 
not  by  a  mere  stranger,  who  might  say  that 
he  reaUy  knew  nothing  at  aU  about  the 
suit,  but  it  is  put  in  by  the  soUcitor  of 
the  gentleman  who  is  opposed  to  Mr.  Daw. 
Surely  that  is  a  very  strong  feature  in 
the  case.    He  must  vnsh   that  his  cUent 
should  succeed,  and  I  venture  to  say  that 
there  is  no  soUcitor  in  the  court  who  would 
not  in  the  same  position  feel  the  same  thing; 
and  it  is  impossible  that  a  soUcitor  can 
safely  act  in  a  matter  of  this  description 
in  writing  an  article  in  a  paper  which,  if 
beUeved,  must  have  a  beneficial  effect  upon 
his  cUent,  and  afterwards  say,  **  I  had  no 
intention  of  influencing  the  result  however 
much  I   may  wish  for  it"    It  must  be 
regarded  as  an  endeavour  to  interfere  with 
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the  due  administration  of  justice.  Where 
is  the  line  to  be  drawn?  It  is  highly 
important  that  the  Court  should  not  allow 
steps  of  this  sort  to  be  taken  by  the  officers 
of  the  court  in  causes  in  which  they  are 
engaged  which  possibly  may  have  an  effect 
favourable  to  their  client  or  unfavourable 
to  the  other  side ;  and  I  may  further  say 
that  if  the  Court  is  to  go  minutely  into 
every  sentence  of  a  letter  which  is  written 
in  a  public  newspaper,  to  say  this  is  ques- 
tionable, and  that  is  doubtful,  and  the  like, 
a  task  and  a  duty  will  be  imposed  upon 
the  Court  which  it  will  be  impossible  to 
perform.  There  is  one  distinct  line  drawn, 
which  is  this,  that  gentlemen  who  are 
concerned  for  contending  clients  in  this 
court,  whether  solicitors  or  counsel,  should 
abstain  entirely  from  discussing  the  merits 
of  those  questions  in  public  print.  If  they 
do  it  at  all  they  ought  to  put  their  names 
to  their  communications ;  but  to  let  the 
public  suppose  that  it  is  merely  done  by  a 
person  who  takes  a  great  interest  in  matters 
of  this  description  and  has-  great  knowledge 
of  the  subject,  and  that  he  discusses  the 
question  from  a  public  point  of  view,  when 
if  the  facts  were  known,  he  is  the  solicitor 
of  the  defendant  and  has  the  strongest 
possible  interest  in  his  success,  appears  to 
me  conclusive  upon  this  point 

The  other  point  upon  which  I  wish  to 
read  these  papers  is  this  :  Unquestionably, 
if  a  person  submits  to  have  the  matter 
discussed  in  the  public  papers  and  enters 
into  the  arena  of  public  discussion,  he 
cannot  afterwards  complain  that  this  has 
been  done.  The  Court  will  say  to  him,  "As 
you  have  thought  fit  to  discuss  it  there  you 
have  accepted  another  tribunal.'* 

I  want  to  look  at  the  affidavits  and  the 
papers  to  see  how  far  Mr.  Daw  really  has 
accepted  that  tribunal  and  transferred  the 
discussion  to  another  court ;  and  for  that 
purpose  I  should  like  to  know  how  soon 
Mr.  Daw  was  aware  that  Mr  Collette  had 
been  the  author  of  these  letters. 

Dec.  14. — The  Master  OF  the  Rolls  said : 
I  have  little  to  add  in  addition  to  what 
I  stated  on  Friday  when  I  explained  the 
reasons  which  induced  me  to  take  the 
course  which  I  now  intend  to  take. 

The  perusal  of  the  articles  confirms  me 


in  the  view  I  have  taken ;  and  it  must  be 
admitted  by  everybody  to  be  an  extremely 
improper  thing  for  the  solicitor  in  the  cause 
to  write  an  article  in  a  paper  which  may 
either  directly  or  indirectly  be  believed, 
and  which  may  influence  the  suit  upon 
which  he  is  engaged.  I  do  not  believe  it 
was  done  with  any  improper  motive,  but 
it  .was  done  with  great  want  of  judgment. 
My  opinion,  from  reading  these  papers 
and  the  comments  and  remarks  in  the 
anonymous  publications  in  the  Volunteer 
Service  Gazette  is  that  they  have  a  direct 
tendency  to  influence  the  suit,  and  there- 
fore I  am  obliged  to  make  the  order  that 
I  have  been  obliged  to  make  on  former 
occasions,  and  which  was  made  by  the 
present  Lord  Chancellor  in  the  Tiichbome 
case,  I  shall  make  the  same  order  as  before, 
but  I  shall  direct  that  it  shall  not  be 
acted  upon  for  a  fortnight,  in  order  that 
Mr.  Collette  may  take  the  opinion  of  a 
superior  tribunal  upon  the  subject,  or  he 
may  make  an  apology  and  pay  the  costs 
of  the  motion.  It  appears  to  me,  to  say  the 
least  of  it,  to  be  a  serious  error  of  judgment 
on  the  part  of  Mr.  Collette,  and  it  is 
necessary  that  the  Court  should  interfere, 
and  I  must  make  the  order  which  I  make 
generally.  The  order  is,  that  Mr.  Collette 
stands  committed  for  contempt  of  this 
Court,  and  I  desire  that  the  parties  will 
understand  that  it  is  my  desire  that  the 
order  shall  not  be  enforced  for  a  fortnight, 
in  order  to  enable  Mr.  Collette  to  take  an 
opinion  of  a  superior  tribunal  if  he  should 
be  so  advised,  or  in  case  he  should  desire 
to  make  an  apology  for  the  error  which  he 
has  committed  in  publishing  these  things, 
then  he  would  pay  the  costs  of  the  motion, 
and  for  that  reason  I  desire  that  the  order 
may  not  be  enforced  for  a  fortnight.  I  am 
obliged  to  say  a  fortnight ;  I  would  have 
given  a  longer  time,  but  there  is  not  a 
longer  time  before  Christmas. 

8oliciton~Mr.  H.  H.  Qeftob,  for  plaintiff;  Menrs. 
Priohard  and  Collette,  for  defendants. 
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FLANAGAN  V.  THE  GREAT 
WESTERN  RAILWAY 
COMPANY. 


Agreement  f<rr  Lease — Specific  Perform- 
ance— Contract  by  Director  of  a  Company 
for  his  otcn  Benefit, 

In  1840,  a  railway  company,  by  instru- 
ment under  sealy  agreed  to  grant  to  O.  and 
P,  their  executors,  administrators  or  nomi- 
nees, a  lease  of  an  hotel  at  one  of  their 
stations  for  a  term  of  ninety-nine  years  ;  and 
by  the  same  instrument  it  was  agreed  between 
the  parties  that  the  said  G.  and  P,  should 
have  the  occupation  of  the  refreshment-rooms 
at  the  same  station,  subject  to  the  same 
restrictions  and  provisions  as  related  to  the 
carrying  on  the  business  of  the  hotel,  both  as 
regarded  the  quality  and  price  of  provisions 
and  the  management  thereof  The  lease  of 
the  hotel  was  executed :  it  made  no  mention 
of  the  refreshment-rooms,  which,  however, 
were  occupied  by  G.  ik  P,  The  plaintiff  u)as 
the  assignee  of  G,  ik  P,  of  the  lease,  and  all 
their  interest  under  the  agreement  of  1840, 
and  occupied  the  refreshment-rooms : — Held, 
that  he  was  entitled  to  have  a  deed  executed 
by  the  company  granting  him  the  occupation 
of  the  refreshment-rooms,  stibject  to  the  re- 
strictions  and  provisions  in  t/ie  agreement 
mentioned. 

S,  a  director  of  a  railufay  company, 
had  entered  into  an  agreement  with  the 
company  for  the  occupation  by  a  firm,  of 
which  he  was  a  member,  of  premises  belong- 
ing to  the  company,  and  had  assigned 
his  interest  under  the  agreement  to  the 
plaintiff:  —  Held,  thcU  the  plaintiff  was 
in  the  same  position  as  8,  and  therefore 
could  not  maintain  a  bill  for  specific 
performance  of  the  agreement. 

By  an  agreement,  under  the  seal  of 
the  company,  made  in  the  year  1840, 
the  defendants,  the  Great  Western  Rail- 
way Company,  agreed  to  grant  to  Thomas 
GnsseU  and  Samuel  Morton  Peto,  their 
executors,  administrators  or  their  nomi- 
nees, a  building  lease  of  some  land 
situate  near  their  station  at  Reading,  for  a 
term  of  ninety-nine  years,  Messrs.  Grissell 
k  Peto  undertaking  to  build  an  hotel 
thereon.    It  was,  amongst  other  usual  con- 


ditions, stipulated  by  the  agreement  that 
in  the  lease  should  be  contained  a  proviso, 
that  if  at  any  time  or  times  during  the 
term  the  business  of  an  hotel  should  not  be 
carried  on  upon  the  premises,  or  if  the 
same  should  not  be  carried  on,  managed  or 
conducted  to  the  satisfaction  of  the  railway 
company,  then  it  should  be  lawful  to  and 
for  the  said  company  by  notice  in  writing 
under  their  corporate  seal,  or  under  the 
hands  of  any  three  or  more  directors  of 
the  said  company,  of  such  default  or  mis- 
management, and  if  the  same  should  not  be 
remedied  in  three  months,  that  then  the 
London  board  of  directors  should  have  the 
power  wholly  to  determine  and  put  an  end 
to  the  lease.  The  last  clause  of  this  agree- 
ment was  in  the  following  words  :  **  It  is 
further  agreed  between  the  said  parties 
that  the  said  Thomas  Grissell  and  S.  M. 
Peto  shall  have  the  occupation  of  the 
refreshment-rooms  at  the  Reading  Station, 
subject  to  the  same  restrictions  and  provi- 
sions as  relate  to  the  carrying  on  the  busi- 
ness of  the  hotel,  both  as  regards  the  quality 
and  prices  of  provisions  and  management 
thereof" 

Messrs.  Grissell  <fe  Peto  were  let  into 
possession  of  the  premises  comprised  in  the 
agreement,  including  the  refreshment-rooms 
(which,  for  the  sake  of  distinction,  are 
called  the  upper  refreshment-rooms) ;  and, 
in  1842,  a  lease  was  in  pursuance  of  the 
agreement  granted  them  of  the  hotel,  but 
the  lease  did  not  include  the  upper  re- 
freshment-rooms. 

In  1860,  the  hotel  and  other  premises 
comprised  in  the  lease  of  1842,  and  all 
the  estate  and  interest  of  the  assignors  of 
and  in  the  refreshment-rooms  at  the  Reading 
Station,  imder  or  by  virtue  of  the  agreement 
of  1840,  or  otherwise  howsoever,  together 
with  the  full  benefit  of  the  agreement,  were 
assigned  to  the  Messrs.  Simonds,  of  Read- 
ing, who  had  been  for  some  time  under- 
tenants of  the  hotel  and  the  upper  refresh- 
ment-rooms. 

In  the  year  1849,  the  Messrs.  Simonds, 
at  an  expense  of  200/.,  erected  other  refresh- 
ment-rooms at  the  Reading  Station  (called 
the  lower  refreshment-rooms),  and  the  plain- 
ti£f  alleged  in  the  biU  that  it  was  agreed 
between  the  Messrs.  Simonds  and  the  rail- 
way company  that  the  Messrs.  Simonds 
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should  have  a  lease  thereof  at  the  yearly 
rent  of  6/.,  for  a  term  co-extensive  with 
that  for  which  the  hotel  and  refresh- 
ment-rooms at  the  upper  station  were 
held. 

The  following  minute  appeared  in  the 
books  of  the  company  in  reference  to  this 
transaction : 

*<  6th  December,  1849. 

"A  ground-rent  of  6/.  per  annum  was 
ordered  to  be  fixed  for  the  new  refreshment- 
room,  built  by  the  lessees  at  the  Down 
Station  in  Reading. 
(Signed) 

"  C.  Russell,  Chairman." 

At  this  time  Mr.  Henry  Simonds  (a 
member  of  the  firm  above-mentioned  of 
Messrs.  Simonds)  was  a  director  of  the 
railway  company,  and  was  present  at  the 
meeting  of  the  board,  at  which  the  above 
resolution  was  passed. 

In  1860,  the  Messrs.  Simonds  assigned 
to  the  plaintiff  all  their  estate  and  in- 
terest of  and  in  the  upper  and  lower 
refreshment-rooms,  under  or  by  virtue 
of  any  of  the  above-mentioned  instru- 
ments. 

The  company  had,  before  the  filing  of 
the  bill,  completed  a  new  and  enlarged 
station  at  Reading,  in  which  they  included 
new  refreshment-rooms;  and  by  a  letter, 
dated  the  1st  of  November,  1867,  they  gave 
the  plaintiff  notice  that,  owing  to  their  ar- 
rangements with  respect  to  the  new  station, 
the  tenancy  of  the  existing  refresh  ment-rooms 
must  come  to  an  end.  And  advertisements 
had  been  recently  issued  by  the  company 
for  tenders  for  tiie  tenancy  of  the  new 
refreshment-rooms. 

Under  these  circumstances  the  plaintiff 
filed  his  bill,  and  thereby  prayed  for  a 
declaration  that  by  virtue  of  the  said  articles 
of  agreement  of  1840,  and  the  said  board 
minute,  and  under  the  circumstances,  the 
pbintiff  was  entitled  to  a  lease  of  the 
refreshment-rooms  at  the  Reading  Station 
for  a  term  co-extensive  with  that  for  which 
a  lease  of  the  hotel  was  granted  by  the  com- 
pany, and  for  an  injunction  restraining  the 
company  from  granting  any  lease  of  the 
refreshment-rooms  at  the  said  station,  or 
any  part  thereof,  to  any  person  other  than 
the  plaintiff,  and  from  permitting  any  per- 
son other  than  the  plaintiff  to  occupy  or 


use   such    refreshment-rooms    or  any    of 
them. 

Mr,  Druce  and  Mr,  Kekewichy  for  the 
plaintiff. — We  are  clearly  entitled  to  specific 
performance  of  the  agreement  of  1840, 
with  regard  to  the  upper  refreshment-rooms. 
Our  case  with  regard  to  the  lower  refresh- 
ment-rooms stands  on  a  different  basis.  It 
will  be  objected  that  there  is  no  contract 
under  the  seal  of  the  railway  company :  but 
that  is  not  necessary.  The  providing  re- 
freshment accommodation  for  their  pas- 
sengers is  necessary  for  the  commercial 
success  of  the  company ;  any  arrangement, 
therefore,  with  regard  to  it  is  valid  although 
not  under  seal 

The  South  of  Ireland  Colliery  Company 

V.  Waddlfy  37  Law   J.  Rep.  (n.s.) 

C.R  211;    S.C.  Law  Rep.   3  C.P. 

463. 

Besides,  there  has  been  part-performance  of 

the  contract;    for  on  the  faith  of  it  our 

assignors  expended  200/.  in  building. 

Mr,  Wickens  (Mr,  Kay  with  him),  for  the 
railway  company. — The  upper  refreshment- 
rooms  are  not  a  part  of  the  hotel,  and  so  do 
not  necessarily  go  with  it  The  tenure  of 
the  hotel  is,  according  to  the  terms  of  the 
agreement  of  1840,  quite  different  frt)m  that 
of  the  upper  refreshment-rooms.  The  hotel 
was  to  be  demised  to  Messrs.  Grissell  & 
Peto,  their  executors,  administrators  or 
nominees;  the  agreement  with  regard  to 
the  upper  refreshment-rooms  was  merely 
personal  to  Messrs.  Grissell  <fe  Peto;  in  the 
last  clause  of  the  agreement,  which  refers 
to  the  upper  refreshment-rooms,  the  words 
"executors,  administrators  or  nominees" 
are  omitted.  When  in  an  agreement  carefully 
drawn,  as  this  is,  different  words  are  used, 
it  is  fair  to  infer  that  the  intention  of  the 
parties  was  also  different  Besides,  the 
parties  have  put  their  own  construction 
on  the  agreement ;  the  lease  of  the  hotel 
has  been  executed :  the  refreshment-rooms 
were  not  mentioned.  With  regard  to 
the  lower  refreshment-rooms,  there  is  no 
agreement  which  this  Court  can  enforce ; 
the  so-called  agreement  mentions  no- 
thing as  to  terms,  except  the  amount  of 
rent ;  it  is  not  under  seal,  and  that  is 
essential. 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


119 


[GiFFAED,  V.C. — That  part  of  the  case 
rests  on  parol-agreement  and  part-perform- 
ance.] 

Moreover,  it  was  an  agreement  by  a 
director  with  the  railway  company  for  the 
benefit  of  his  own  firm,  and  is  therefore 
void  both  on  general  principles, 

The  Aberdeen  Railway  Company  v. 
BkJcie,  1  Macq.  461, 
and  under  the  special  provisions  of  the 
Great  Western  Railway  Act,  5  <fe  6  Will.  4. 
a  107.  8. 132.  The  bill  makes  no  case  with 
regard  to  the  new  refreshment-rooms,  and 
most,  80  far  as  it  relates  to  them,  be  dis- 
missed, with  costs. 

Mr.  Druce^  in  reply. 

GiFFABD,  V.C. — There  is  part  of  this 
case  which  I  can  dispose  of  now,  and  there 
is  part  of  it  as  to  which  I  must  necessarily 
reserve  my  judgment 

The  bill  undoubtedly  goes  to  the  new 
refreshment-rooms  as  well  as  to  the  old; 
that  is  quite  clear.  Very  -  properly,  any 
relief  as  to  the  new  refreshment-rooms 
was  waived  at  the  bar,  and  therefore  as 
to  that  the  bill  must^  undoubtedly,  be 
dismissed. 

Then,  as  regards  the  lower  refreshment- 
rooms,  I  think  that  case  is  very  plain. 
First  of  all,  the  main  evidence  brought 
forward  is  a  minute,  which  minute  does  not 
contain  in  itself  sufficient  terms  for  this 
Court  to  act  upon,  or,  in  fact,  the  complete 
terms  of  the  agreement.  In  addition  to 
that  we  have  the  affidavit  of  Mr.  Simonds, 
in  which  he  states,  singularly  enough,  that 
he  was  a  director  of  the  railway  company. 
He  says  first  of  all,  "I  was  a  member  of 
the  boiurd  of  directors.  About  that  time  it 
was  contemplated  to  erect  refreshment-rooms 
at  the  lower  station  at  Reading,  and  it  was 
agreed  between  me  on  behalf  of  my  said 
firm,  and  the  board  on  behalf  of  the  said 
company,  that  if  we  erected  at  our  own 
expense  a  refreshment-room  at  the  lower 
station  we  should  have  a  lease  thereof  at 
the  yearly  rent  of  6/.,  for  a  term  co-extensive 
with  that  for  which  Messrs.  Grissell  <fe 
Peto  held  the  hotel  and  the  refresh- 
ment-rooms at  the  upper  station.*'  In  my 
opinion,  Messrs.  Grissell  <fe  Peto  did  not 
hold  the  refreshment-rooms  for  any  term 


at  all,  therefore  it  would  be  very  difficult 
to  gather  any  very  definite  arrangement 
from  that.  In  my  opinion,  whatever 
the  rights  may  be  with  reference  to 
the  upper  refreshment-rooms,  they  cer- 
tainly were  not  the  rights  of  tenants. 
That,  of  course,  would  throw  great  diffi- 
culty in  the  way  of  specifically  per- 
forming any  agreement,  even  although  there 
was  the  outlay  of  this  200/.  after  this 
agreement  was  entered  into.  But  we  must 
recollect  this,  that  this  outlay  was  by 
Simonds,  or  by  Simonds  and  his  firm  ;  that 
the  plaintiff  had  nothing  to  do  with  the 
matter  until  long  after  Mr.  Simonds's  outlay; 
and  the  plaintiff  is  here  to  enforce  the 
agreement  which  Simonds  entered  into 
with  the  company,  and  is  therefore  in  the 
same  situation  as  if  Simonds  was  here  as 
plaintiff  seeking  to  enforce  this  agreement. 
I  have  no  hesitation  in  saying  that  Simonds, 
having  been  at  the  date  of  the  agreement 
a  director  of  the  company,  whether  we  look 
at  the  132nd  section  of  the  act  referred  to 
or  the  case  of  The  Aberdeen  Railtvay 
Company  v.  Biakte,  could  not  come  here 
to  have  an  agreement  of  that  descrip- 
tion enforced.  Therefore,  as  to  that  part 
of  the  case,  the  bill  must  clearly  be  dis- 
missed. 

GiFFARD,  V.C.  (Nov.  14.)— At  the  end  of 
the  argument  in  this  case,  I  dismissed  with 
costs  so  much  of  the  bill  as  relates  to  the 
new  refreshment-rooms,  and  to  the  lower 
refreshment-rooms,  but  I  reserved  my  judg- 
ment as  to  the  upper  refreshment-rooms, 
not  being  satisfied  at  that  time  as  to  what 
the  effect  of  the  agreement  of  the  16th  of 
March,  1840,  may  be,  so  far  as  it  relates 
to  the  upper  refreshment-rooms.  Those 
refreshment-rooms  existed  at  its  date,  and 
the  agreement  applies  to  no  other,  and 
there  has  been  possession  of  them  under 
the  agreement  in  conjunction  with  the 
hotel  for,  I  believe,  twenty-nine  years.  The 
agreement  in  question  is  under  the  seal  of 
the  company,  but  is  nevertheless  an  execu- 
tory agreement  in  every  part  of  it.  In  1842 
a  lease  of  the  hotel,  pursuant  to  the  first 
part  of  the  agreement,  was  granted.  That 
lease  does  not  in  any  way  refer  to  the  re- 
freshment-rooms. That  fact,  however,  in  my 
opinion,  is  no  reason  why  relief  should  be 
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refused  to  the  plaintiff,  or  why,  if  a  deed 
ought  to  be  executed  under  the  last  part 
of  the  agreement  with  reference  to  the 
refreshment-rooms,  it  should  not  now  be  so 
executed.  It  was  argued  that  the  provision 
as  to  the  refreshment-rooms  was  confined  to 
Messrs.  Qrissell  &  Peto  personally,  and  that 
in  point  of  fact  it  merely  gave  them  an 
occupation  which  the  company  could  ter- 
minate at  any  time,  or,  as  was  said,  that 
Messrs.  Qrissell  &  Peto  were  to  have  "  the 
first  turn.*'  This,  in  my  opinion,  is  not  the 
true  effect  and  construction  of  the  agree- 
ment One  consideration  runs  through  the 
whole  of  the  agreement,  and  appUes  to 
every  part  of  it  The  earlier  part  of  the 
agreement,  speaking  in  genersd  terms,  is 
an  agreement  to  let  the  hotel  for  a  definite 
period,  at  a  definite  rent,  and  it  is  pro- 
vided that  the  company,  on  certain  things 
being  done,  shall  grant  to  Messrs.  Qrissell 
&  Peto,  their  executors,  administrators  or 
their  nominee  or  nominees,  a  lease,  and 
then  the  covenants  are  specified  into  which 
the  lessees  are  to  enter,  and  there  is  this 
provision. — [B^s  Honour  read  the  clauses 
of  the  agreement  above  stated,  and  con- 
tinued]— Now,  as  I  have  already  stated, 
the  agreement  is,  in  my  opinion,  executory 
in  every  part.  The  whole  must  be  fairly 
looked  to,  and  if  the  whole  be  looked  to, 
though  I  quite  agree  that  the  tenants  of 
the  hotel  were  not  in  the  technical  sense 
to  be  tenants  of  the  refreshment-rooms,  1 
can  have  no  doubt  but  that  the  tenancy  of 
the  hotel  and  the  occupation  of  the  refresh- 
ment-rooms were  intended  to  be  connected ; 
and  though  it  certainly  was  not  intended 
that  the  tenants  of  the  hotel  should  be 
bound  to  occupy  the  refreshment  rooms,  it 
was,  I  think,  intended  that  they  should  have 
the  option  of  doing  so.  Has,  then,  the  true 
construction  of  the  last  provision  of  the 
agreement,  treating  it  as  executory,  this 
effect  ?  In  my  opinion  it  has,  for  it  incor- 
porates these  provisions  (that  is,  of  course, 
the  provisions  which  I  have  just  now  read), 
and  these  provisions  so  incorporated  extend 
to  Messrs.  Qrissell  &  Peto,  their  assigns 
and  nomineea  And  looking  to  them,  it 
cannot  be  that  the  occupation  was  to  be 
terminated  simply  at  the  will  of  the  com- 
pany, for  a  three  months'  notice  of  termi- 
nation was  to  be  given ;  nor  can  it  be  that 


Qrissell  &  Peto  were  to  be  sole  occupants, 
for  the  provisions  referred  to  extend  to 
nominees  and  assigns.  Who,  then,  were 
to  be  the  occupants,  as  is  necessarily  to  be 
inferred  from  the  agreement?  To  that 
question  I  answer,  Messrs.  Qrissell  &  Peto, 
their  assigns  and  nominees,  being  tenants 
of  the  hotel  under  the  lease.  A  deed  grant- 
ing an  occupation  in  these  terms  would  not 
be  revocable  at  the  mere  option  of  the  com- 
pany. If  such  a  deed  had  been  executed  at 
the  date  of  the  lease,  in  1842,  the  plaintiff 
could  have  sustained  no  proceedings  in  this 
Court;  and  though  the  bill  asks  a  great  deal 
more  than  this,  and  much  that  is  different 
from  this,  I  think  there  is  enough  on  the 
pleadings  to  justify  me  in  saying  that  the 
proper  decree  is  to  declare  that  the  plaintiff 
is  entitled  to  have  the  agreement  carried 
into  effect  by  having  a  deed  executed  to 
him  as  assign  of  Qrissell  &  Peto  by  the 
defendants,  with  all  proper  provisions 
granting  the  right  of  occupation  of  the 
upper  refreshmentrooms  by  himself  and 
servants,  to  him,  his  assigns  and  nominees, 
being  tenants  of  the  hotel  under  that  lease, 
but  of  course  subject  to  the  restrictions  and 
provisions  in  the  agreement  mentioned,  and 
otherwise  as  is  thereby  provided  ;  and  of 
course  it  should  be  referred  to  chambers 
to  settle  a  deed  accordingly.  Besides  this, 
the  plaintiff  ought  not  to  be  disturbed  by 
proceedings  at  law,  or  otherwise,  until  such 
a  deed  as  I  have  referred  to  has  been  settled 
and  executed.  This  should  be  provided  for. 
Beyond  this  the  plaintiff  is  entitled  to 
no  relief  Regard  being  had  to  the  case 
made  by  the  bill,  I  can  give  the  plaintiff 
no  costs,  and  he  must  pay  the  costs  of 
so  much  of  the  suit  as  I  have  dismissed. 
The  deed  must  be  at  the  plaintiff's 
expense. 

Solicitors — Messrs.  Lake  k  Co.,  for  pUdntifi*; 
Messrs.  Young,  Maples,  Teesdale  k  Kelson,  for 
defendants. 
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[FULL  COURT  OP  APPEAL.] 

f  In  re  the  east  op  England 


1868. 
Nov.  5, 6. 


BANKING  COBIPANY,  fX  parte 
THE    OFFICIAL    LIQUIDATOR, 

AND  ex  parte  THE  pbovin- 

CIAL  BANKING  CORPORATION. 


Banking  Company  —  Winding-up  — 
Payment  of  Debts  in  full — Notes  Payable 
en  Demand — Interest,  from  what  Time 
Payable— Rate  of  Interest— 26th  Order  of 
nth  of  November,  1862. 

A  banking  company  stopped  payment, 
and  was  voluntarily  wound  up.  The  debts 
being  paid  in  full, — Held,  th<U  interest  at 
5L  per  cent,  uhis  payable  on  all  promissory- 
notes,  drafts  and  other  negotiable  instrur 
ments  current  at  the  time  of  the  stoppage, 
not  from  the  time  of  the  stoppage,  but  from 
the  respective  times  of  the  claims  in  respect 
thereof  being  sent  in  to  the  liquidators;  the 
stoppage  of  the  bank  not  operating  to 
dispense  with  the  necessity  of  making  a 
demand, 

Semble— 7%«  26<A  Order  of  the  Wth  of 
November,  1862,  professing  to  be  made  in 
pursuance  of  the  llOth  section  of  the  Gomr 
panted  Act,  1862,  is  ultra  vires. 

This  was  an  appeal  by  the  liquidators  firom 
an  order  of  Vice  Chancellor  Malins,  made 
upon  an  adjourned  summons  in  the  volun- 
tary winding-up  of  the  East  of  England 
Bank,  upon  the  application  of  the  liquida- 
tors, to  consider  the  rate  of  interest  (all  the 
creditors  having  been  paid  their  principal 
debts  in  full)  to  be  paid  to  the  several 
creditors  on  the  amounts  of  the  debts  due 
to  them  respectively  in  respect,  first,  of 
deposit  accounts,  and  secondly,  of  promis- 
Boiy-notes,  drafts  and  other  negotiable 
instruments  current  at  the  time  of  the 
stoppage  of  the  bank,  on  the  19th  of  June, 
1864. 

Upon  deposit  accounts  above  500/.  in- 
terest was  claimed  at  the  rate  of  U,  10«.  per 
cent.,  and  under  that  amount  at  4/.  per 
cent,  and  upon  promissory-notes  in  circula- 
tion at  the  time  of  the  stoppage  il  per 
cent 

The  ground  upon  which  the  above  rate 
of  interest  was  claimed  upon  deposit  ac- 
counts was  the  following  resolution,  passed 
by  the  directors  on  the  6th  of  July, 
Kbw  Sibudi,  88.— CHAira 


thirteen  days  before  the  stoppage  of  the 
bank: 

*'  In  consequence  of  the  general  advance 
in  the  rate  of  interest  allowed  on  deposit 
by  other  banks  in  the  district,  it  is  resolved 
that  the  present  rate  to  be  allowed  by  this 
bank  on  deposits  remaining  three  months 
be  4/L  10«.  per  cent  on  sums  amounting  to 
500/.  and  upwards,  and  4/.  per  cent  on 
sums  below  600/.*' 

There  was  no  evidence  to  shew  that  this 
resolution  was  communicated  to  the  depo- 
sitors ;  but  in  a  correspondence  between 
the  liquidators  and  the  Provincial  Banking 
Corporation,  who  were  the  holders  of 
deposit-notes  to  a  considerable  amount,  it 
was  stated  by  the  former  that  interest 
would  be  allowed  on  the  basis  of  the  reso- 
lution. 

The  claim  in  respect  of  the  promissory- 
notes,  drafts  and  other  negotiable  instru- 
ments current  at  the  time  of  the  stoppage 
of  the  bank,  was  based  upon  the  26th  Order 
under  the  Companies'  Act,  1862,  directing 
interest  to  be  allowed  to  creditors  whose 
debts  do  not  carry  interest  at  the  rate  of 
4/.  per  cent  per  annum  from  the  date  of 
the  winding-up  order ;  or  if  the  26th  Order 
were  ultra  vires,  as  was  thought  by  Lord 
Westbury  in  the  case  of 

The  Hatfield  Patent   Cask  Company, 
9  Jur.  N.S.  997, 
and  held  by  Lord  Romilly  in 

In  re  the  Herefordshire  Banking  Com- 
pany, 36  Law  J.  Rep.  (n.s.)  Chano. 
806;  s.  c.  Law  Rep.  4  Eq.  250, 
then  interest  was  payable  according  to  the 
law  merchant 

This  was  resisted  by  the  liquidators,  on 
the  ground  that  interest  could  only  run 
from  the  time  of  making  the  demand  for 
payment,  and  no  such  demand  had  been 
made  after  the  stoppage. 

The  Vice  Chancellor  by  his  order  de- 
clared that  the  holders  of  notes  and  drafts 
of  the  bank  current  at  the  time  of  the 
stoppage  were  entitled  to  interest  at  4/. 
per  cent,  per  annum  from  that  event,  and 
that  creditors  for  deposit  accounts  at  agreed 
rates  of  interest  were  entitled  to  be  allowed 
interest  at  the  rates  agreed  upon,  and  that 
creditors  for  deposit  accounts  for  money 
deposited  in  the  bank  at  fluctuating  rates 
of  interest  were  entitled  to  be  allowed 
interest  on  their  deposits  at  the  rate  of  4/. 
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per  cent,  per  annum  firom  the  time  of  the 
stoppage  of  the  bank. 

The  liquidators  appealed  from  so  much 
of  the  order  as  declared  that  the  holders  of 
notes  and  drafts  were  entitled  to  interest  at 
4/.  per  cent  per  annum  from  the  stoppage 
of  Uie  bank;  and  also  from  so  much  as  de- 
clared that  creditors  for  deposit  accounts 
for  money  deposited  at  fluctuating  rates  of 
interest  were  entitled  to  interest  at  il,  per 
cent. ;  contending  that  the  first  class  of 
creditors  were  not  entitled  to  be  allowed 
any  interest,  and  the  second  class  were 
only  entitled  to  interest  at  3/.  per  cent. 

Mr.  Wickens  and  Mr,  Cozens  Hardy ^  for 
the  appellants. — No  interest  is  payable  on 
the  promissory-notes  payable  on  demand, 
because  there  has  been  no  demand.  It  is 
said  that  the  necessity  for  demand  is  dis- 
pensed with  by  the  stoppage  of  the  bank, 
but  it  has  never  been  held  that  stoppage 
is  sufficient  to  start  the  claim  for  interest 
without  any  demand  for  payment — 
Byks  on  Bills,  296,  9th  ed. 
Sands  v.  Clarke,  8  Com.  B.  Rep.  751 ; 

a  a  19  Law  J.  Rep.  (n.s.)  C.P.  84. 
Bowes  V.  Howe,  5  Taunt.  30. 
The  Hull  and  Selby  Batlway  Company 
V.  the  NorihrEa^tem  Railway  Com- 
pany, 5  De  Gex,  M.  <fe  G.  872 ;  s.  c. 
24  Law  J.  Rep.  (n.s.)  Chana  109. 
And  if  interest  is  not  payable  by  the  law 
merchant  it  is  clearly  not  payable  under 
the  26th  Order  of  the  11th  of  November, 
1862,  as  that  order  was  ultra  vires. 

In  re  the  Hatfield  Patent  Cask  Com- 
pany, ubi  supra. 
In  re  the  Herefordshire  Banking  Com- 
pany, ubi  supra. 

The  Lord  Chanoellob  having  intimated 
an  opinion  that  interest  at  the  rate  of  51. 
per  cent  was  payable  on  these  notes,  not 
from  the  date  of  the  resolution  to  wind  up, 
but  from  the  time  when  the  claims  were 
sent  in  to  the  liquidators, — 

if  n  Glasse  and  Mr.  J.  N.  Higgins,  who 
appeared  for  the  respondents,  expressed 
themselves  satisfied  on  this  part  of  the  case, 
and  proceeded  to  argue  as  to  the  amount 
of  interest  to  be  allowed  on  the  deposits, 
which,  they  contended,  should  be  at  the 
rate  fixed  by  the  resolution  of  the  6th  of 
July. 


The  Lord  Chancelu>r(Lord  Cairns). — 
On  one  of  the  questions  raised  by  this  appeal, 
the  question  with  regard  to  the  sums  stand- 
ing upon  deposit,  it  appears  that  the  evi- 
dence is  not  in  that  state  which  will  enable 
us  satisfactorily  to  deal  with  it  If  I  could 
accept  the  argument  last  addressed  to  us, 
namely,  that,  putting  aside  the  contract  as 
to  interest  before  tibe  winding-up,  anew 
contract  was  entered  into,  in  consideration 
of  forbearance,  by  the  liquidators,  at  the 
rates  mentioned  in  the  letter  of  the  volun- 
tary liquidator  which  has  been  referred  to, 
we  might  be  saved  the  necessity  of  any 
further  inquiry :  but  I  am  unable  to  accept 
that  argument  The  liquidator  in  this  case 
did  not  carry  on,  and  was  not  authorized 
to  carry  on,  the  business  of  the  company. 
The  company  ceased.  The  only  business 
and  duty  of  the  liquidator  was  to  wind  up 
its  affairs.  He  was  bound  by  act  of  parlia- 
ment to  apply  its  assets  in  discharge  of  its 
liabilities  as  he  found  them  already  created. 
It  was,  as  it  seems  to  me,  entirely  beyond 
his  power  to  have  made  with  these  deposir 
tors  a  new  contract  as  regards  their  rate  of 
interest ;  and  if  he  expressed  himself  in  the 
letter  written  after  the  resolution  to  wind 
up  in  a  manner  inconsistent  with  what  were 
their  rights  at  the  time  of  that  resolution, 
it  appears  to  me  that  that  letter  had  in  that 
respect  no  operation.  I,  therefore,  think 
that  the  only  course  we  can  take  as  to  the 
claim  upon  deposits,  is  to  refer  the  matter 
back  again  to  the  chambers  from  which  it 
comes,  in  order  to  inquire  and  ascertain 
whether  any  and  what  sum  in  respect  of 
interest  has  ever  been  paid  or  credited  in 
the  books  of  the  bank  upon  the  various 
deposits  now  represented  by  Mr.  Gksse's 
clients.  And  I  may  go  further  and  say, 
although  the  matter  is  not  ripe  for  express- 
ing it  in  the  form  of  an  order,  that  if  it 
shall  appear  that  upon  any  of  these  deposits 
any  rate  of  interest  was  actually  paid  or 
credited  in  the  books,  it  appears  to  me  that 
the  rate  to  be  allowed  upon  that  particular 
deposit  will  be  the  last  rate  so  paid  or 
credited  Then  I  pass  to  the  other  and  more 
important  matter  of  appeal,  namely,  the 
circulating  notes  of  the  bank  payable  on 
demand  Now,  as  to  that,  I  am  of  opinion 
that  there  is  nothing  whatever  in  the  cir- 
cumstance of  a  resolution  to  wind  up  a  bank 
voluntarily  which  should  operate  to  prevent 
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the  holder  of  a  note,  payable  on  demand, 
making  a  demand  for  payment  of  the  note. 
If  the  note,  upon  the  face  of  it,  requires 
the  demand  to  be  made  in   a  particular 
place,  the  demand  must  be  made  at  that 
place,  unlesa  there  is  some  reason  to  excuse 
the  making  of  it    The  person  to  receive 
the  demand  will,  in  all  probability,  be  the 
liquidator  who  at  that  place  is  liquidating 
the  afiGurs  of  the  company  ;  and  the  notes 
in  this  case  bear  upon  the  face  of  them  that 
the  demand  is  to  be  made  either  at  the 
London  and  Westminster  Bank,  or  at  Nor- 
wich, and  we  find  upon  the  evidence  that 
the  liquidation  of  the  bank  was  proceeding 
at  Norwich,  that  the  liquidator  was  there, 
and  that  therefore  he  was  the  person  to 
answer  any  demand  or  claim  made  in  that 
place.    It  then  becomes  a  question  of  fact, 
whether  any  such  demand  was  made  by  the 
holders  of  the  notes  in  this  casa    Now, 
what  was  done  was  this:   A  letter  was 
addressed  by  the  clients  of  Mr.  Qlasse, 
holding  a  large  amount  of  these  notes,  to 
the  voluntary  Mquidator  at  Norwich,  mak- 
ing certain   inquiries  as   to  the  rate  of 
interest,  with  the  view  of  drawing  out  a 
formal  chum  against  the  bank.    That  letter 
was  answered,  and  the  result  was  that  there 
is  no  controversy,  upon  the  statement  of 
the  agent  of  Mr.  Glasse's  clients  that,  at 
certain  days  which  he  specifies  in  a  sche- 
dule to  his  affidavit,  he  sent  in  a  formal 
and  usual  claim  upon  the  liquidator  for  the 
amount  c^  notes  which,  at  those  different 
dates,  were  in  the  possession  of  his  princi- 
pals, and  that  along  with  that  claim  he 
sent  in  the  notes  tibemselves.    It  is  said 
that  that  is  not  a  demand  according  to  the 
law  merchant.    I  am  not  aware  tiiat  the 
law  merchant  attaches  any  particular  signifi- 
cation to  the  term  **  demand."  The  demand 
of  a  note  payable  on  demand  is,  I  appre- 
hend, something  which  is  aq  intimation  to 
the  person  to  whom  it  is  addressed  that 
the  holder  of  the  note  expects  and  wishes 
to  be  paid  the  amount  of  the  note ;  and  it 
seems  to  me  that,  even  resorting  to  the 
primary  and  literal  signification  of  the  word 
^  claim,"  a  claim  upon  a  note,  sending  in 
the  note  along  with  the  claim,  is  an  asking 
for,  or  demand  of  pa3rment  of  that  note. 
It  may  be  that  in  the  case  of  liquidation 
an  application  of  that  kind  addressed  to 
the  oflidal  liquidator  most  be  accompanied 


with  the  knowledge  in  the  mind  of  the 
person  who  makes  it,  that  the  payment  will 
only  come  in  the  ordinary  course  of  the 
distribution  of  the  assets  of  the  company ; 
but  that  circumstance  does  not  the  less 
make  it  an  asking  for,  or  demand  for,  pay- 
ment of  the  note.    It  appears  to  me,  there- 
fore, that  upon  those  various  dates  a  proper 
and  sufficient  demand  was  made  for  pay- 
ment of  these  notes,  and  from  those  dates 
interest  would  run,  and  the  interest  will  be 
according  to  the  rate  which  would  be  recover- 
able in  an  action  at  law,  namely,  5/.  per  cent. 
I  have  said  nothing,  and  it  appears  to 
me  absolutely  unnecessary  to  decide  any- 
thing, as  to  the  effect  and  operation  of 
the  general  order  which  was  referred  to 
in  the  argument,  the  26th  Order  made  in 
pursuance  of  the  170th  section  in  the  act 
of  1862,  authorizing  the  Judges  of  the 
Court  of  Chancery  to   make  orders ;  but 
although  we  have  not  heard   Mr.    Qlasse 
upon  the  subject,  and  it  was  unnecessary 
to  do  so,  I  am  bound  to  say,  and  it  is  per- 
haps better  to  say  it,  as  it  is  a  matter  that 
can  be  remedied  before  it  creates  further 
misapprehensioD,  that,  as  at  present  ad- 
vised, it  seems  to  me  that  that  order  was 
vUra  vtre8,  and  beyond  the  power  given  by 
the  act  of  parliament.    It  appears  to  me 
that  the  act  of  parliament  contemplates  that 
calls  shall  be  made  upon  the  shareholders 
of  these  companies  for  the  purpose  of  pay-  * 
ing  those  liabilities  which  are  the  actual 
and  legal  liabilities  of  the  company,  and 
for  the  purpose  of  paying  costs ;  that  the 
Court  of  Chancery  is  not  armed  with  any 
power  of  extracting  from  the  contributories 
any  sum  except  for  those  purposes;  and 
that  it  is,  therefore,  beyond  the  power  of 
that  order  to  create  a  new  liability,  not 
previously  existing,  as  against  the  share- 
holders of  the  company.    That,  however, 
I  merely  state  as  my  impression ;  it  may, 
or   may   not,    be   necessary  hereafter   to 
consider  it.    I  think  that  the  alteration 
which  must  be  made  in  the  order  of  the 
Vice  Chancellor  is  so  substantial,  and  by 
reason  of  that  alteration,  and  also  from  the 
encouragement  given  by  his  Honour — in 
fact,  I  may  almost  say  the  instructions 
given  by  his  Honour — to  the  official  liqui- 
dator to  appeal,    that   the  costs  of  the 
appeal  ought  to  come  out  of  the  estate  of 
the  company^ 


Digitized  by 


Google 


124 


COXJRTS  OF  CHANCERY: 


[N.a 


Lord  Justicb  Wood  said:  I  agree  in 
the  view  expressed  by  the  Lord  Chancellor 
upon  the  various  points  that  have  been 
argued  before  us.    It  appears  to  me  as 
regards  the  first  point,  as  to  the  deposit, 
that  it  is  impossible  to  stand  on  the  last 
resolution  of  the  5th  of  July,  made  shortly 
before  the  stoppage,  with  reference  to  the 
payment  of  interest,   because  it  is  clear, 
not  only  that  there  was  no  evidence  of 
any  communication  of  that  resolution  to  the 
persons  with  whom  it  is  supposed  that  a  new 
credit  was  created  by  virtue  of  it,  but  one 
may  safely   assume    that    such,  evidence 
would  have  been  given,  and  that  if  it  were 
in  existence  it  would  have  been  produced. 
I  think,  therefore,  that  there  is  every  pos- 
sible ground  for  saying  that  there  was  no 
such  communication,  because  it  was  the 
interest  of  those  parties  who   make  the 
larger  daim,  and  have  the  larger  interest 
in  respect  of  it,  to  inform  us  of  the  fact  of 
their  having  relied  on  such  a  communica- 
tion.   No  such  evidence  has  been  brought 
forward,  and  the  only  evidence  we  have  is 
this — that  in  the  parlour  of  the  company  a 
certain  resolution  is  come  to,  that  resolution 
is  communicated  to  the  agents  of  the  com- 
pany, and  there  appears  to  have  been  some 
direction  that  a  public  notification  of  that 
resolution  should  be  made  and  exposed  in 
some  part  or  other  of  the  bank ;  but  there 
*is  no  evidence  whatever  that  that  part  of 
the  resolution  was  carried  into  effect,  and 
no  psrson  appears  before  us  of  those  who 
were  affected  by  that  resolution,  upon  whom 
'  benefit  was  to  be  conferred  by  the  resolu- 
tion, to  say  that  they  ever  heard  one  word 
upon  the  subject.    I  think,  therefore,  that 
we  are  quite  safe  in  saying  that  it  is  clear 
that  no  such  communication  was  ever  made, 
and  therefore  the  whole  matter  is  reduced 
simply  to  what  had  been  the  course  of 
dealing  between  these  parties,  which  the 
inquiry  suggested  by  the  Lord  Chancellor 
will  bring  out 

Then,  as  to  the  claim  of  interest  upon 
the  promissory-note,  the  interest  would  run 
from  demand,  and  the  only  question  is 
whether  or  not  a  demand  has  been  made. 
It  would  be  extremely  singular  if  we  were 
to  hold  that  a  demand  made  on  a  person 
who  has  the  assets  of  the  company  in  his 
charge,  and  for  the  purpose  of  discharging 
the  debts  of  the  company,  made  at  the 


place  where  by  the  tenor  of  the  note  it  is 
to  be  made,  namely,  at  the  banking  house 
at  Norwich,  where  the  liquidator  then  was, 
is  not  a  sufficient  demand,  according  to  the 
law  mjrchant,  to  indicate  the  intention  of 
the  holder  of  the  instrument  that  he  desired 
pajrment  then  and  there,  and,  in   conse- 
quence of  the  payment  not  being  made, 
would  become  entitled,  according  to  the 
same  law  merchant,  to  interest  as  from  that 
date.    It  comes  to  this,  in  short :  that  the 
effect  of  th3  winding-up  order  and  of  the 
Winding-up  Acts  is,  that  demands  which 
would  be  substantiated  by  action— except 
for  the  intervention  of  the  statute  with  re- 
gard to  winding-up — must  now  be  brought 
forward  in  the  shape  of  claims,  and  will 
not  be  allowed  to  be  proceeded  with  by  way 
of  action,  unless  the  Court  shall  give  leave 
to  that  effect    The  Court  would  not,  of 
course,  be  disposed  to  give  leave  to  people 
to  bring  a  number  of  actions  for  the  mere 
purpose  of  effectuating  the  claim  of  the 
parties  where  that  claim  is  more  proper  to 
be  disposed  of  in  the  course  of  the  winding- 
up.  Accordingly,  therefore,  the  Court  says, 
"You  must  make  and  assert  your  chdm, 
not  by  way  of  action,  but  by  bringing  it 
in  the  form  and  mode  which  we  have  pre- 
scribed."   It  also  happens  that  place  is 
necessary  as  well  as  demand,  and  the  claim 
happens  happily  to  be  made  in  the  place 
where  it  ought  to  be  made ;  and  being  made 
where  it  ought  to  be  made,  and^  in  this 
form — and  it  seems  to  me  a  reasonable  and 
proper  form  under  the  circumstances  of  the 
case — there  has  been  a  demand  in  respect 
of  the  note;   the  demand  fixes  the  time 
from   which,  by  the    law  merchant,   the 
interest  is  to  run,  and  that  same  interest  is, 
by  the  same  law  merchant,  to  be  5/L  per 
cent.    Therefore,  the  directions  given  with 
reference  to  the  allowance  of  interest,  will 
take  the  form  which  has  been  suggested 
by  the  Lord  Chancellor. 

I  quite  agree  also  in  the  propriety  of 
awar(&ng  the  costs  out  of  the  estate. 

Lord  Justice  Sklwyn  said:  On  the 
question  of  the  interest  on  the  deposit 
notes,  I  think  it  is  scarcely  possible  to  con- 
ceive that  the  course  of  dealing. between 
the  bank  and  its  customers  by  way  of 
deposit  was,  that  it  should  be  at  the  arbi- 
trary will  of  the  bank  to  make  ftom  time 
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to  time  alterations  in  the  rate  of  interest 
without  communication  of  those  alterations 
to  the  creditors.  I  think,  therefore,  that  if 
reliance  is  placed  on  either  side  on  the  reso- 
lution of  the  directors,  when  this  matter 
comes  before  the  Court  again,  eyidence 
should  be  adduced,  shewing  what  was  the 
course  of  dealing  between  the  bank  and 
the  persons  making  deposits,  and  what  was 
the  mode  by  which,  if  at  all,  the  varia- 
tions of  the  rate  of  interest,  or  the  resolu- 
tion of  the  directors,  were  communicated 
to  the  depositors. 

Upon  the  question  of  interest  upon  the 
promissory-notes,  I  think  it  is  impossible 
to  accede  to  the  argument  that  liquidation 
per  «f,  liquidation  of  any  kind,  is  sufficient 
to  render  it  impossible  for  the  holder  of 
a  promissory  note,  payable  on  demand,  to 
make  such  a  demand  as  would  create  the 
right  to  interest  A  voluntary  liquidation 
may  be  the  result  of  internal  disputes  in 
the  company;  it  may  result  from  a  desire 
to  alter  the  amount  of  shares  in  the  com- 
pany, and  may  have  no  reference  whatever 
to  any  actual  or  probable  insolvency ;  and 
in  the  case  of  a  voluntary  liquidation  irre- 
spective of  insolvency,  it  woidd  be  contrary 
to  the  first  principles  of  justice  to  hold  that 
such  a  voluntary  arrangement  should  de- 
prive the  creditors  holding  promissory 
notes  payable  on  demand  of  the  power  to 
make  such  a  demand  as  would  give  a  right 
to  interest 

I  also  think,  as  at  present  advised,  that 
the  26th  Order  was  beyond  the  powers 
of  the  Judges  of  this  court  as  conferred  by 
the  act  of  parliament;  and  it  may  be 
observed  that  the  order  itself  draws  on  the 
&ce  of  it  a  distinction  between  claims  by 
law  carrying  interest  and  interest  which  is 
created  for  the  first  time  by  that  order. 
But  as  that  question  may  possibly  become 
the  subject  of  discussion  between  the  Lord 
Chancellor  and  such  of  the  Judges  of  the 
court  as  he  may  think  fit  to  call  in,  to 
advise  him  upon  the  subject,  I  abstain  from 
saying  anything  further  than  that  in  my 
judgment  that  order  is  not  sufficient  to 
support  the  order  now  under  appeal. 

Vaiy  so  much  of  the  order  of  the  Ist 
of  June,  1868,  as  declares  that  the 
holders  of  notes  and  drafts  of  the  East 
of  England  Bank  current  at  the  time 
<tf  the  stoppage   of  the  said  bank   are 


entitled  to  interest  at  the  rate  of  4/.  per 
cent  per  annum  from  that  events  and 
instead  thereof  declare  that  they  are 
entitled  to  interest  at  the  rate  of  %L  per 
cent,  per  annum  from  the  respective  times 
of  their  demands  on  the  said  liquidators ; 
and,  without  prejudice,  discharge  so  much 
more  of  the  said  order  as  declared  that 
creditors  for  deposit  accounts  at  fluctuating 
rates  of  interest  were  entitled  to  be  allowed 
interest  at  the  rate  of  4/.  per  cent,  per 
annum  from  the  time  of  the  stoppage  of 
the  bank,  and  inquire  whether  any  sum  in 
respect  of  interest  has  been  paid  or  credited 
in  the  books  of  the  said  Eaist  of  England 
Bank  on  any  of  the  deposits  in  respect 
of  which  any  of  the  creditors  of  the  said 
bank  are  now  claiming,  and,  if  any,  what 
was  the  last  rate  of  interest. 

Costs  of  the  appellants  out  of  the  estate. 

Solicitors — Meam.  Sharpe,  Parken  ft  IMtcbard, 
Agents  for  Mr.  J.  B.  Coaks,  Norwich,  for  liqni. 
dators;  Meesrs.  Lewis,  Manns  &  Co.,  for  the 
Provincial  Banking  Company. 


Malins,  V.C. 
Dec.  18. 


\ln 


re  LONG  8  BBTTLSMBNT. 


Advancement  for  Benefit  of  Children — 
Passage  and  Outfit  of  Children  and  Parents 
for  Residence  in  Foreign  CourUry  for  the 
Sake  of  Health — Change  of  Trustees — 
22  <fe  23  Vict,  c.  35.  s.  ^0.— Trustees  out  of 
the  Jurisdiction, 

Trustees  having  a  power  of  advancement 
for  the  benefit  of  children,  were  autho- 
rized by  the  Court  to  make  an  advancement 
for  the  passage  and  outfit  of  the  children 
with  their  parents  to  New  Zealandy  for  the 
sake  of  their  health,  each  child! s  share  con- 
tributing equally  to  the  passage  and  outfit 
of  the  parents. 

The  Court  declined  to  sanction  the  transfer 
of  the  trust  funds  to  new  trustees  resident  in 
New  Zealand, 

By  the  settlement  made  upon  the  mar- 
riage of  Mr.  and  Mrs.  Long,  in  1847, 
trustees  were  directed  to  raise  a  sum  oi 
5,000^.  out  of  the  wife's  property,  and  pay 
the  income  to  her  separate  use  for  life,  and 
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after  her  decease  to  her  husband  for  life,  if 
he  should  survive ;  and  after  the  death  of 
the  husband  and  wife,  to  hold  the  same  in 
trust  for  the  children  of  the  marriage, 
in  equal  shares,  upon  their  attaining  Qie 
age  of  twenty-one  or  marriage. 

The  settlement  contained  a  power  for 
the  trustees,  at  any  time  or  times  after  the 
decease  of  the  husband  and  wife,  or  with 
their  consent  if  living,  "  to  raise  any  part 
or  parts  of  the  then  expectant  and  pre- 
sumptive or  vested  share  or  shares  of  any 
chUd  or  children  of  the  intended  marriage, 
under  the  trusts  therein  declared,  not  ex- 
ceeding for  any  such  one  child  the  amount 
of  its  presumptive  or  vested  share,  and  to 
apply  the  same  for  his,  or  her,  or  their 
preferment,  advancement  or  benefit,  in 
such  manner  as  the  trustees  should  think 
proper." 

There  were  now  living  three  children  of 
the  marriage ;  namely,  one  son,  of  the  age 
of  eighteen  years,  and  two  daughters,  aged 
respectively  twenty-one  and  sixteen.  A 
fourth  child  had  died  of  consumption, 
under  age  and  unmarried.  The  parents 
were  desirous,  for  the  sake  of  their  chil- 
dren's health,  to  leave  England  and  reside 
permanently  in  New  Zealand,  but  were 
unable  to  provide  the  necessary  means  for 
their  passage  and  outfit 

Under  these  circumstances,  the  trustees, 
by  petition  under  the  act,  22  <&  23  Vict, 
c  35,  asked  for  the  advice  and  opinion  of 
the  Court  as  to  whether  they  might  ad- 
vance out  of  the  presumptive  share  of  each 
child  the  sum  of  320/.,  being  220/.  for  the 
passage  and  outfit  of  each  child,  and  a 
contribution  of  lOOL  each  towards  the 
passage  and  outfit  of  their  parents. 

The  petition  further  asked  the  Court  to 
sanction  the  advance  of  1,000/.  out  of  the 
son's  share,  to  enable  him,  when  in  New 
Zealand,  to  set  up  in  a  fanning  business 
jointly  with  his  fathei: ;  also  to  permit  the 
trustees  to  transfer  the  residue  of  the  trust 
fund  to  certain  new  trustees  resident  in 
New  Zealand,  with  a  view  to  investment 
upon  real  security  in  that  -country. 

Medical  evidence  was  produced  to  shew 
that  a  change  of  climate  was  necessary  for 
all  the  £unily,  the  children  as  well  as  the 
mother  being  in  very  weak  health  and  con- 
sumptive ;  also  that  some  out-door  occupa- 
tion was  requisite  for  the  health  of  the  son, 


who  had  recently  been  obliged,  from  ill 
health,  to  give  up  his  apprenticeship  as 
civil  engineer  in  this  country.  It  was  stated 
that  the  family  had  several  friends  of 
influence  and  respectability  resident  in 
New  Zealand,  two  of  whom  had  consented 
to  act  in  the  trust  if  the  Court  would 
allow  the  transfer  of  the  fiind  to  be  made. 

Mr,  Maidlow  appeared  in  support  of  the 
petition. 

Mr,  A,  Smith,  in  behalf  of  the  parties 
interested. 

Malins,  V.C,  was  of  opinion  that  the 
above-mentioned  sum  of  320/.  might  pro- 
perly be  advanced  out  of  the  share  of  each 
child  for  the  passage  and  outfit  of  the  chil- 
dren and  their  parents, — such  an  advance- 
ment being  for  the  benefit  of  the  children 
within  the  terms  of  the  power.  But  his 
Honour  refused  to  sanction  the  advance  of 
the  1,000/.  to  the  son,  or  the  transfer  of  the 
fiinds  to  new  trustees  resident  in  a  foreign 
country ;  there  being  no  evidence  that  tibe 
son  was  competent,  either  with  or  without 
his  father^s  assistance,  to  carry  on  a  farming 
business  with  any  prospect  of  success,  or 
that  the  trust  estate  would  be  benefited 
by  the  proposed  change  of  investment. 

Solicitor— Mr.   H.  J.    Godden,  for   all    parti«ft 
interested. 


RT,  V.C.  ] 
V.  20;     \ 


Stuart,  V.C. 
Nov. 
Dec. 


HOLT  V,  8IKDRKY. 


wax — Annuity — Bequest —  Construetum 
— "  Children  of  my  said  daughter  M,  L, 
begotten  or  to  be  begotten"  —  Illegitimate 
Children  entitled, 

A  testator  bequeathed  an  annuity  to  tru&' 
tees,  upon  trust  during  the  life  of  hdi 
^^  daughter  M,  the  wife  of  J,  L,'  for  her 
Ufe  for  her  separate  use  ;  and  after  her 
death,  for  "  aU  and  every  the  child  and  chil- 
dren of  his  said  daughter  M,  L,  begotten  or 
to  be  begotten,"  The  testator  was  not  aware 
when  he  made  his  will  that  his  daughter 
M,  L,  was  not  the  wife  of  J,  L;  and  that 
four  children  then  borne  by  her  to  J.  JL 
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were  iUegitimate,  The  teetator  had  always 
treiUed  hi$  said  daughter  and  J,  L.  and 
their  children  as  if  the  parents  had  been 
married  and  their  children  lawfully  be- 
gotten.  After  the  date  of  the  testator^ s  will, 
M.  L,  bore  three  other  children  to  J,  L, 
which  also  were  iUegitimate.  A  sum  of 
70SL  13#.  Id,  Bank  31.  per  cent,  annuities 
had  been  appropriated  to  answer  the  bequest 
to  M.  L.  and  her  children.  M.  L.  died  withr 
out  having  had  any  other  than  the  aforesaid 
seven  children : — Held,  that  the  four  children 
bom  before  the  date  of  the  will  were,  al- 
though illegitimate,  sufficiently  described  in 
it  as  legatees  of,  and  therefore  entitled  to,  the 
fund  in  court. 

This  cause  came  on  to  be  heard,  upon  a 
petition  praying  that  a  sum  of  703Z.  13^9.  IdL 
Bank  3^  per  cent  annuities,  standing  in 
court  in  trust  in  the  cause,  to  an  account 
entitled  "The  Legacy  of  Mary  Latimer, 
her  Children  and  their  Incumbrancers,  and 
otherwise,''  might  be  sold ;  and  that  out  of 
the  proceeds  of  such  sale,  and  any  dividends 
which  might  accrue  thereon  previously  to 
the  sale  thereof,  the  costs  of  the  petition 
(when  taxed)  might  be  paid ;  and  that  the 
residue  of  sudi  proceeds  and  cash,  remain- 
ing after  such  payment  thereout,  might  be 
divided  and  distributed  between  and  paid 
to  the  several  persons  entitled  thereto. 

The  facts  of  the  case  were  shortly  these  : 
Mary  Holt,  spinster,  the  daughter  of  Wil- 
liam Holt,  the  testator  in  the  suit,  married 
on  the  4th  of  May,  1817,  one  John  Chris- 
topher Flenly.  lliat  marriage  was  wholly 
unknown  to  the  testator.  The  parties  to  it 
separated  on  the  day  of,  and  soon  after,  the 
eeremony.  They  never  met  again,  and 
there  vras  no  issue  of  the  marriage.  On  the 
31st  of  January,  1818,  MaryHolt,  otherwise 
Mary  Flenly,  went  through  the  ceremony  of 
marriage  with  John  Dowling  Latimer,  by 
whom  she  afterwards  had  seven  children. 

The  testator,  William  Holt,  by  his  will, 
dated  the  1st  day  of  September,  1827,  ap- 
pointed his  wife,  Sarah  Holt,  so  long  as  she 
should  continue  his  widow,  his  son  George 
Holt  and  John  Oliver,  executors  thereof; 
and  after  making  certain  specific  and  pecu- 
niary bequests  gave  and  bequeathed  a 
lessehold  tenement  therein  mentioned,  and 
all  and  every  his  stocks,  funds,  moneys, 
mortgages  and  secniities  for  money,  and 


all  and  singular  his  goods,  chattels,  debts 
and  personal  estate  and  effects  not  therein- 
before specifically  bequeathed  or  disposed 
of»  unto  the  said  Qeoige  Holt  and  John 
Oliver,  their  executors,  administrators  and 
assigns,  upon  trust  to  sell  and  convert  the 
same  (except  the  said  leasehold  tenement) 
as  therein  mentioned,  and  subject  to  the 
pajrment  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  the  particular  lega- 
cies therein  mentioned,  upon  trust  to 
invest  the  moneys  produced  by  such  sale 
and  conversion  in  the  purchase  of  the 
stocks,  funds  or  securities  therein  men- 
tioned^ and  out  of  the  dividends,  interest 
and  annual  proceeds  thereof  to  pay  to  the 
testator's  said  wife  and  her  assigns  during 
her  life  or  widowhood  an  annuity  of  120/., 
and  subject  thereto  to  accumulate  the 
same  dividends,  interest  and  annual  pro- 
ceeds until  the  decease  or  second  marriage 
of  his  said  wife,  in  manner  therein  men- 
tioned ;  and  from  and  after  the  decease  or 
second  marriage  of  his  said  wife  the  testa- 
tor directed  his  executors  to  stand  possessed 
of  the  said  trust  moneys,  stocks,  funds  or 
other  securities  and  the  accumulations  there- 
of, upon  the  trusts  thereby  declared,  and 
in  particular  as  to  so  mudi  and  such  part 
or  share  of  and  in  the  same  as  by  the  divi- 
dends, interest  and  annual  proceeds  thereof 
would  produce  the  clear  yearly  sum  of  S5L, 
upon  trust  "  from  time  to  time,  during  the 
life  of  the  testator's  said  daughter  Mary, 
the  wife  of  John  Latimer,  to  receive  and 
take  the  dividends,  interest  and  annual 
produce  of  the  same  part  or  share,  and 
stand  possessed  thereof  for  the  sole  use  of 
his  said  daughter  Mary  Latimer,  separate 
and  apart  and  exclusive  of  her'present  or 
any  future  husband,  and  in  like  manner 
and  in  all  respects  as  aforesaid ;  and  from 
and  after  the  decease  of  his  said  daughter 
Mary  Latimer,  as  to,  for  and  concerning 
the  said  last-mentioned  part  or  share  of  and 
in  the  said  trust  moneys,  stocks,  funds 
or  other  securities  and  the  accumulations 
thereof,  upon  trust  to  pay,  assign  or 
transfer  the  same  unto  and  amongst  all  and 
every  the  child  and  children  of  his  said 
daughter  Mary  Latimer,  begotten  or  to  be 
begotten,  in  equal  shares  and  proportions 
if  more  than  one ;  and  if  there  should  be 
but  one  such  child,  then  the  whole  to  be  in 
trust  for  such  one  child,  and  to  be  vested 
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in  the  same  children  respectively  when  and  as 
they  respectively  attained  the  age  of  twenty- 
one  years,  or  died  under  that  age  leaving  issue 
living  at  his,  her  or  their  death  or  respective 
deaths.  And  in  case  there  should  not  be 
any  such  child  of  his  said  daughter  Mary 
Latimer,  or  in  case  all  such  children,  if 
any,  should  depart  this  Ufe  under  the  age 
of  twenty-one  and  without  leaving  issue, 
then  the  said  last-mentioned  part  or  share 
of  and  in  the  said  trust  moneys,  stocks, 
funds  or  other  securities,  and  the  accumula- 
tions thereof,  should  be  in  trust  for  such  of 
his  other  children — the  said  (1)  George  Holt 
and  (2)  William  Holt,  (3)  Benjamin  Holt, 
(4)  Eliza  (the  wife  of  William  Sindrey,)  (5) 
Sarah  (the  wife  of  William  Bull),  (6)  Ann 
(the  wife  of  John  Sayer),  and  (7)  Sophia 
(the  wife  of  John  Cormey) — as  should  tkeji 
be  living,  and  the  issue  of  such  of  them  as 
should  be  then  dead  leaving  issue  lawfully 
begotten,  in  equal  shares  and  proportions ; 
nevertheless  the  issue  of  such  of  his  said 
children  as  should  have  died  leaving  issue 
to  take  the  part  or  share,  parts  or  shares, 
only  which  the  deceased  parent  or  parents 
would  have  done  in  case  he,  she  or  they 
had  been  then  living."  And  the  testator 
by  his  will  directed  d^at  all  such  residuary, 
accruing  and  contingent  or  other  beneficial 
interests  as  his  said  daughters  respectively 
should  become  entitled  to  under  his  said 
will  should  be  for  their  own  sole  and  sepa- 
rate use,  and  that  their  respective  separate 
receipts  should  be  good  discharges  for  the 
same  respectively. 

The  testator  died  in  the  year  1828,  and 
his  will  was  duly  proved  by  the  said  George 
Holt  and  John  Oliver. 

The  testator  left  his  widow,  his  said 
daughter  Mary  Latimer  and  his  seven  other 
children  named  in  his  will,  him  surviving. 
The  testator's  widow  died  in  1831.  John 
Christopher  Flenly  died  in  the  month  of 
July,  1850.  John  Dowling  Latimer  died 
in  the  month  of  October,  1850. 

This  suit  was  instituted  in  January, 
1857,  for  the  administration  of  the  testa- 
tor's estate,  and  by  an  order  in  the  suit, 
dated  the  20th  of  July,  1858,  it  was,  inter 
alioy  ordered  that  the  residue  (after  pro- 
viding for  certain  expenses  thereout)  of  a 
sum  of  4,939^.  13^.  6(f.  Bank  3/.  per  cent 
annuities  should  be  apportioned  between 
and  in  respect  of  the  legacies  or  provisions 


by  the  will  of  the  testator  bequeathed  to 
or  in  favour  of  (among  other  persons)  the 
said  Mary  Latimer  and  her  children,  and 
the  dividends  of  the  apportioned  share  of 
Mary  Latimer  and  her  children,  paid  to 
her  for  her  Ufa  A  sum  of  703/.  13*.  Id, 
was,  in  pursuance  of  that  order,  apportioned 
to  Mary  Latimer  and  her  children,  and 
carried  over  to  the  account  entitled  **  The 
Legacy  of  Mary  Latimer,  her  Children, 
their  Incumbrancers  and  otherwisa" 

Of  the  testator's  seven  children  other 
than  Mary  Latimer,  it .  appeared  that 
Ann  Sayer,  after  the  death  of  her  first 
husband,  married  again,  had  three  children, 
and  died  in  1844.  Sophia  Cormey,  after 
the  death  of  her  first  husband,  married 
again,  had  one  child,  and  died  in  1854. 
Sarah  Bull  had  issue  two  children,  and 
died  in  1857.  John  Everett  Chapman  mar- 
ried a  daughter  of  Mrs.  Bull.  William 
Holt  died  without  issue  in  1858.  Ben- 
jamin Holt  had  issue  ten  children,  and 
died  on  the  30th  of  April,  1868.  George 
Holt  and  Mrs.  Sindrey  were  still  living. 

Mary  Latimer  received  aU  the  dividends 
that  were  due  to  her  up  to  the  time  of  her 
death,  and  she  died  on  the  29th  of  August, 
1868.  She  never  had  any  other  than  the 
seven  children,  of  whom  John  Dowling 
Latimer  was  the  father.  Of  those  seven, 
four  were  bom  before  the  date  of  the  testa- 
tor's will  and  three  after  it,  but  all  during 
the  lifetime  of  John  Christopher  Flenly. 
The  evidence  shewed  that  the  testator  was 
well  acquainted  with  the  four  eldest  chil- 
dren of  his  said  daughter  Mary ;  that  she 
and  John  Dowling  Latimer  were  treated 
by  him  in  the  most  kind  and  affectionate 
manner,  and  that  his  conduct  towards  his 
said  daughter  Mary,  and  John  Dowling 
Latimer  and  those  four  children  of  theirs 
was  in  all  respects  similar  to  that  which  he 
exhibited  towards  his  other  children  and 
grandchildren. 

The  petition  was  presented  by  the  said 
George  Holt  and  John  Everett  Chapman,  the 
present  trustees  of  the  testator's  will,  and 
by  Sarah,  the  wife  of  the  said  Everett  Chap- 
man, and  Mrs.  Sindrey.  The  petitioners 
submitted  that  under  •  the  circumstances 
aforesaid,  the  703^  ISs,  IcL,  Bank  3/.  per 
cent,  annuities,  had  become  divisible  among 
the  persons  by  virtue  of  the  said  will 
entitled  thereto,  in  de&olt  of  children  of 
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the  said  Mary  Latimer.  Those  persons 
claimed  the  fand  in  the  following  propor- 
tions :  The  petitioners,  George  Holt  and 
Eliza  Sindrey,  claimed  each  one-fifth  of 
it ;  the  petitioner  John  Everett  Chapman 
and  Sarah  his  wife,  in  her  right,  another 
fifth  ;  the  children  of  Benjamin  Holt  living 
at  the  death  of  Mary  Latimer  another 
fifth ;  and  Frederick  Aldrich  and  Sophia 
Sarah,  his  wife  (a  daughter  of  Mrs.  Cormey), 
in  her  right,  the  remaining  fifth. 

The  seven  children  of  Mary  Latimer,  in 
the  first  instance,  claimed  the  fund  equally 
among  them. 

The  grandchildren  of  Mrs.  Sayer  con- 
tended that  the  fund  was  divisible  into 
sixths  ;  and  that  they  as  "  issue  of  the  said 
Ann  Sayer,  within  the  meaning  of  the 
testator's  will,"  were  entitled  to  one-sixth 
of  the  fund. 

Mr,  Greene  (Nov.  20)  appeared  for  the 
petitioners,  and  opened  the  petition. 

Stuabt,  V.C.  expressed  it  as  his  opinion 
that  grandchildren  of  the  testator  might 
take  under  the  word  "issue"  in  the  will; 
though  not  in  competition  with  his  chil- 
dren. The  point,  however,  was  not  fully 
argued ;  and  at  the  request  of  some  of  the 
parties,  the  petition  stood  over. 

Mr,  J,  Hinde  Palmer  (Dec.  4)  ap- 
peared for  the  children  of.  Mary  Latimer, 
but  at  the  outset  admitted  that  the  three 
bom  after  the  date  of  the  testator's  will 
coidd  not  claim  any  part  of  the  fund.  With 
respect  to  the  other  four,  the  words  of  the 
bequest  were  clear.  Those  children  were, 
in  fact,  the  children  of  Mary  Latimer.  They 
were  known  to  the  testator,  and  recognized 
by  him  as  the  children  of  his  daughter 
Mary  and  John  Dowling  Latimer ;  and  his 
intention  to  give  them  the  annuity  or  the 
funds  on  which  it  was  secured  was  manifest. 
Moreover,  although  de  facto,  and  in  the  eye 
of  the  law,  illegitimate,  they  were  suffici- 
ently described  as  legatees  in  the  wilL 
There  were  no  legitimate  children  of  Mary 
Latimer  in  existence  to  compete  with  them. 
— He  then  cited 

Wilkinson  v.  Adam,  1  Ves.  &  B.  422. 

Howarth  v.  Mills,  Law  Rep.  2  Eq.  389. 

Lastly,  the  testator  knew  nothing  of  the 

marriage  of  his  daughter  with  John  Chris- 

Ksw  Ssaxss.  88.— Cravo. 


topher  Flenly*  That  marriage  was  never 
consummated,  and  though  not  actually 
void,  was  voidable.  Moreover,  the  testator 
believed  his  daughter  to  be  the  wife  of  John 
Dowling  Latimer ;  and  on  the  whole  case, 
therefore,  their  four  eldest  children  were 
entitled  to  the  fund. 

Mr.  Greene  and  Mr.  Renshatoe,  for  the 
petitioners. — Although  in  point  of  fact> 
there  were  no  legitimate  children  of 
Mary  Latimer  to  compete  with  these  four, 
still  at  the  time  when  the  testator  made 
his  will  it  was  competent  to  his  daughter 
Mary  to  have  had  children  bom  in 
wedlock.  Cohabitation  might  have  taken 
place  between  her  and  J.  C.  Flenly,  or  she 
might  have  married  after  his  deatL  In 
either  case  there  might  have  been  lawful 
issue,  and  if  there  had  been,  these  four 
children  could  not  have  claimed  the  fimd. 
Legitimate  and  illegitimate  children  could 
not  take  together  as  a  class;  and  wherever 
the  word  "children,"  without  more,  was 
used  in  a  will,  it  was  always  intended  of 
"  lawfully  begotten  "  children.  Then  again, 
the  mere  fact  of  the  personal  recognition  of 
those  children  by  the  testator  was  not 
enough;  they  must  be  recognized  on  the 
face  of  the  will  as  the  children  of  the  per- 
son of  whom  they  were  supposed  by  the 
testator  to  be  the  lawful  issue,  otherwise 
they  could  not  take  as  "children." 

2  Jarman  on  Wills,  207  (last  edit). 

In  re  DavenporVs  Trust,  1  Sm.  k  Giff. 
126. 

Harris  v.  Lloyd,  1  Turn.  &  R  310. 

Inre  Overkill's  Trusts,  1  Sm.  &  Giff.  362 ; 
s.  c.  22  Law  J.  Hep.  (n.s.)  Chanc. 
485. 
Lastly,  the  mode  in  which  the  testator  had 
settled  the  share  of  Mary  Latimer  on  her 
for  life,  and  in  which  he  had  given  it  to 
her  children  after  her  death  was  identical 
with  that  in  which  he  had  settled  and 
bequeathed  the  shares  of  his  other  married 
daughters  and  their  children.  But  he  plainly 
intended  the  legitimate  children  of  those 
daughters;  and  therefore  he  must,  in  the 
absence  of  any  express  words  in  the  will  to 
point  to  the  illegitimate  children  of  his 
daughter  Mary,  be  taken  to  have  meant  her 
legitimate  children  only  (if  any),  and  these 
four  were  excluded. 

Mr.  Bagshawe   appeared   for  Mr.   and 
Mrs.  Aldrich,  and  supported  the  views  of 
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the  petitioners. — This  was  the  case  of  a 
bequest  to  the  children  of  a  particular  per- 
son "as  a  class."  Where  such  a  bequest 
was  made,  it  was  essential  that  the  testator 
should  know  all  the  facts  relating  to  the 
objects  of  his  bounty.  Here,  however,  the 
testator  did  not  know  the  truth  with  respect 
to  them.    He  cited — 

In  re  WelU's  Estate,  37  Law  J.  Rep. 
(N.a)  Chanc.  563;  s.  c.  Law  Rep.  6 
Eq.  699. 
PraU  V.  Mathew,  22  Beav.   328;   s.  c. 

25  Law  J.  Rep.  (n.s.)  Chanc.  409. 
In  re  Herbert's  Trust,  1  Jo.  <k  H.  121 ; 
8.  c.   29  Law  J.  Rep.  (N.a)  Chanc. 
870. 
Hawkins  an  Wills,  p.  83. 
Mr.  Fischer,   for  other  parties   in   the 
same  interest  with  those  last  mentioned, 
cited 

1  Jarman  on  Wills,  31. 
Godfrey  v.  Davis,  6  Ves.  43. 
Kenebel  v.  Scrafton,  2  East,  630. 
Warner  v.  Warner,  20  Law  J.  Rep. 
(N.s.)  Chanc.  273 ;  s.  c.  16  Jur.  141. 
Mr,  Langley,  for  other  parties  also  in  the 
same  interest,  commented  on  the  expression 
in  the  will  "begotten  or  to  be  begotten,"  and 
contended  that  by  analogy  to  the  construc- 
tion placed  in  deeds  on  the  words  "jE>ro- 
creatts  vel  procreandts,'*  they  could   only 
mean  "  lawfully  begotten  "  or  "  to  be  law- 
fully begotten."  He  cited 
Co,  Lit.  206. 

Owen  V.  Bryant.  2  De  Qex,  M.  &  G. 
697 ;  8.  c.  21  Law  J.  Rep.  (n.s.) 
Chanc.  860. 

Stuart,  V.C. — In  order  that  any  legatee, 
whether  a  single  legatee  or  a  class  of  indi- 
viduals, may  take,  it  is  necessary  that  the 
person  or  the  class  should  be  clearly  de- 
scribed. When  a  gift  is  made  to  a  child,  or 
to  children  as  a  class,  the  natural  and  proper 
meaning  of  the  word  "  child"  or  "children" 
is  legitimate  child  or  legitimate  children; 
but,  if  the  object  of  a  gift  is  clearly  described 
and  clearly.ascertainable  from  the  words  of 
the  will,  it  matters  nothing  whether  that 
object  be  legitimate  or  illegitimate.  An 
illegitimate  child,  or  a  number  of  illegiti- 
mate children  as  a  class,  may,  if  properly 
described,  as  well  be  legatees  as  legitimate 
children.  In  the  construction  of  a  will,  the 
primary  and  proper  signification  of  every 


word  is  to  be  attributed  to  it  It  was  said 
that,  in  the  present  case,  the  testator  must 
be  taken  to  have  meant  legitimate  children 
only ;  and  that,  there  being  no  Intimate 
children  to  answer  the  description,  this 
gift  must  altogether  fail.  I  think  it  is  per- 
fectly clear,  upon  the  face  of  this  will,  that 
the  testator  appears  from  it  to  have  under- 
stood that  his  daughter  Mary  Latimer  was 
the  wife  of  John  Latimer.  That  appears 
upon  the  face  of  the  wiU ;  and  it  is  to  be 
inferred  from  that  that  he  believed  her  to 
be  the  lawful  wife  of  John  Dowling  L^- 
mer.  It  also  appears  upon  the  face  of  the 
will,  from  his  referring  to  children  begotten, 
that  he  knew  that  there  were  in  existence 
children  bom  of  the  body  of  his  daughter ; 
and  bom,  and  known  as,  children  of  that 
marriage.  The  fact,  that  from  an  unknown 
circumstance  that  marriage  was  not  a  lawful 
marriage,  though  believed  by  the  testator 
to  be  a  lawful  one,  and  the  ^ct,  that  from 
that  unknown  circumstance  the  children 
begotten  of  Mary  Latimer  were,  although 
the  testator  did  not  know  it,  illegitimate, 
seem  to  me  to  have  nothing  to  do  with 
the  question  whether  they  are,  or  are  not, 
sufficiently  described  in  his  will  I  stated 
during  the  argument  that,  if  there  had  been 
any  legitimate  children  b^otten  of  the 
body  of  Mary  Latimer,  the  description  in 
the  will  would  properly  have  applied  to 
those  children.  But  when  it  is  an  ascer- 
tained fact,  that.there  were  no  other  children 
but  the  clidldren  begotten  by  the  supposed 
marriage  with  Latimer ;  when  it  is  certain 
on  the  face  of  the  will  that  childreu  begotten 
of  the  testator's  daughter  were  the  objects 
of  his  bounty,  then  there  are  none  other  to 
answer  the  description  but  the  children 
of  that  supposed  marriage.  I  cannot  say 
that  those  c^ldren  are  not  clearly  and  pro- 
perly described,  on  the  face  of  this  will,  as 
the  objects  of  the  testator's  bounty.  I  say 
that,  because  it  appears  to  me  that  the  words 
of  the  will  are,  in  themselves,  intelligible, 
when  constraed  in  their  natural  sense  by 
reference  to  what  it  is  certain  the  testator 
knew.  It  is  clear  to  my  mind,  that  he 
intended  the  children  begotten  of  the  mar- 
riage which  he  believed  had  been  contracted 
by  his  daughter  with  Latimer. 

In  arguing  cases  of  this  description,  a 
fallacy  is  sometimes  produced  by  the  use  of 
two  words,  the  proper  oonstraction  of  which 
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requires  a  very  accnrate  attention.  Those 
words  are  "children"  and  "class.**  It  is 
said,  for  instance,  in  some  of  the  reports, 
that  Intimate  and  illegitimate  children 
cannot  take  together  as  a  class.  That  is 
true  in  one  sense,  but  it  is  wholly  untrue 
in  another.  If  properly  ^described,  although 
members  of  a  class,  there  is  no  rule  of  law 
which  says  that  legitimate  and  illegitimate 
children  should  not  take  together.  On  the 
contrary,  one  and  the  same  principle,  pro- 
perly considered  and  understood,  runs 
throng  all  the  cases,  except  that  of  Beech- 
croft  V.  Beecheroft  (1),  in  which  Sir  Thomas 
Plumer  made  a  slip,  and  the  case  of  Fraser 
V.  PtgoU  (2),  in  which  Lord  Lyndhurst 
obviously  misapprehended  the  interpretation 
of  the  will  then  before  him.  The  cases  relied 
on  by  those  who  object  to  the  validity  of 
this  gift  as  a  gift  to  the  children  begotten 
of  this  lady  by  her  presumed  marriage 
with  Latimer,  when  properly  understood  and 
carefully  read,  are  authorities  in  favour  of 
its  being  a  gift  to  persons  cleariy  ascer- 
tained and  correctly  described  as  "the 
children  begotten  of  his  daughter,"  although 
those  children  were  not  Intimate.  Take 
the  words  of  Sir  WOliam  Qrant  in  Godfrey 
V.  Davis,  In  that  case,  the  eldest  of  some 
ill^timate  children,  a  daughter,  claimed 
as  the  person  intended  by  the  description 
of  "the  eldest  child."  Sir  WilUam  Grant 
was  of  opinion  that  there  was  not  sufficient 
to  entitle  an  illegitimate  child  to  claim; 
for,  whatever  the  real  intention  of  the 
testator  might  be,  and  though  it  could 
hardly  be  supposed  he  had  not  some  chil- 
dren then  existing  in  his  contemplation, 
yet  as  the  words  were  "  the  eldest  child," 
such  persons  only  could  be  intended  who 
could  entitle  themselves  as  children  by  the 
strict  rule  of  law;  and  he  added  this: 
"  No  illegitimate  child  can  claim  under  the 
description"  (that  is,  under  the  description 
of  children)  "unless  particularly  pointed 
out  by  the  testator,  and  manifestly  and 
incontrovertibly  intended,  although  in  point 
of  law  not  standing  in  that  character." 
Now,  why  cannot  an  illegitimate  child  so 
claim?  Simply  because  in  the  proper  sense 
of  the  word  "  child,"  an  illegitimate  child 
is  not  a  child.     But  if  there  is  no  other 


(1)  1  Miidcl.  480. 

(2)  1  Yo.  Exch.  Rep.  854. 


child  than  an  illegitimate  one  to  answer 
the  description,  and  as  Sir  William  Grant 
says,  "  If  there  is  a  manifest  and  incon- 
trovertible intention  shewn  to  give  to  an 
illegitimate  child,"  or  a  class  of  illegitimate 
children,  by  the  description  of  "child"  or 
"children,"  they  must  take,  although  in 
point  of  law  they  do  not  stand  in  the 
character  of  children.  That  consideration 
seems  to  me  to  shew  clearly  and  satisfac- 
torily that  this  is  a  valid  gift  by  the  descrip- 
tion of  the  children  begotten  in  the  lifetime 
of  the  testator,  of  the  marriage  of  his 
daughter  with  Latimer,  although  that  mar- 
riage was  not  a  lawful  marriage.  The  law 
has  long  been  established  to  this  effect,  and 
it  is  founded  upon  the  principle  which  lies 
at  the  root  of  the  construction  of  all  instru- 
ments, viz.,  that  the  language  used  must 
be  interpreted  in  its  ordinary  sense,  unless 
there  be  something  in  the  context  to  shew 
with  certainty  that  another  sense  is  intended. 
A  child,  if  mentioned  in  a  will,  must  be 
intended  to  be  a  lawful  child.  As  to  the 
case  of  FraU  v.  Mathew^  that  is  an  autho- 
rity against  the  proposition  for  which  it 
was  cited;  because  if  a  testator  gives  a 
legacy  to  his  children,  he  must  mean  his 
lawful  children,  unless  there  is  something 
to  shew  the  contrary.  The  fact  that  he  was 
married  at  the  time  to  a  person  who  could 
not  be  his  lawful  wife,  is  not  in  itself 
enough  to  shew  the  contrary.  It  may  be 
that  a  testator  may  have  meant  to  shew 
a  contrary  intention ;  but  the  Court  cannot 
presume  it,  unless  there  is  on  the  face  of 
the  will  enough  to  justify  it  The  old  law 
was  the  same.  According  to  that,  it  was 
said  in  the  case  of  Co^vnden  v.  Gierke  (3), 
"  So  one  may  take  by  the  name  of  *  son* 
or  *  daughter,'  if  he  be  so  known,  although 
there  were  no  marriage  between  the  father 
and  mother."  Why  is  he  to  take  as  a  soni 
Because  he  is  known  by  that  description. 
Why  are  the  children  of  Mary  Latimer 
begotten  at  the  date  of  this  will  to  take  in 
this  case?  Because  they  were  known  to 
the  testator  as  the  children  of  his  daughter, 
and  properly  described  by  him  as  the  chil- 
dren begotten  of  his  daughter. 

As  to  the  rest  of  the  gift  to  the  children 
"  to  be  begotten."  Every  gift  to  an  illegi- 
timate child,  the  begetting  of  which  is  a 

(3)  Hobmrt,  edit,  of  1724,  pp.  29,  82. 
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thing  contemplated,  must  fail  It  is  against 
the  policy  of  the  law  to  pennit  any  provi- 
sion for  unbegotten  illegitimate  children ; 
but  it  is  not  against   ike  policy  of  the 
law  to   permit  a  provision  or  gift  to  an 
illegitimate  child  begotten,  but  unborn.  I 
apprehend  there  is  no  doubt  that  a  gift  to 
the  child  of  which  a  woman  is  enceinte  at 
the  time  of  the  gift,  is  a  valid  gift,  although 
that   child   be  an   illegitimate  child.     It 
is  a  valid  gift,   because  there   can  be  no 
doubt  about   the   object    intended  to  be 
benefited.  There  was,  however,  a  part  of 
this  will  which  did  for  a  moment  excite  a 
doubt  in  my  mind.  That  was  the  use  of 
the  word  "such**  in  the  subsequent  part 
of  the  will    But  now,  on  looking  at  the 
whole  context  of  it,  it  seems  to  me  that 
that  doubt    and  uncertainty    disappears. 
The  gift  to  the  children  of  Mary  Latimer 
is    this:   "Unto    and    amongst    all   and 
every  the  child  and  children  of  my  said 
daughter,   Mary  Latimer**  —  there  she  is 
not  mentioned  as  the  wife  of  John  Latimer 
— "begotten  or  to  be  begotten,  in  equal 
shares  and  proportions,  if  more  than  one ; 
and  if  there  shall  be  but  one  such  child, 
then  the  whole  to  be  in  trust  for  such  one 
child.'*    I   think  the  word   "such**  there 
creates  no  uncertainty  whatever  with  refer- 
ence to  the  existence  of  the  children  begot- 
ten at  that  time.    But  in  the  subsequent 
part  of  the  will  there  is  the  recurrence 
of  the  word  "such.**  The  testator  having 
said   the   interest   of  the    child  or   chil- 
dren to  which  I   have  just  alluded   was 
to  be  "  vested  in  the  same  children  respec- 
tively when  and  as  they  respectively  attain 
the  age  of  twenty-one  years,  or  die  under 
that  age  leaving  issue,**  goes  on  to  add  this, 
"and  in  case  there  shall  not  be  any  such  child 
of  my  said  daughter  Mary  Latimer  ** — that 
is,  in  case  there  should  not  be  any  child  of 
Mary  Latimer  who  should  so  attain  a  vested 
interest — "  or  in  case  all  such  children,  if 
any,  shall  depart  this  life  under  the  age 
of  twenty-one  years,  and  without  leaving 
issue,**  then  he  gives  the  part  or  share  over 
to  others.    Now  if,  in  this  case,  none  of  the 
class,  which  is  sufficiently  described,  had 
attained  the  age  of  twenty-one  years,  or 
fulfilled  the  other  conditions  annexed  to 
the  gift,  the  gift  must  have  failed.  In  other 
words,  if  the  event  had  happened,  or  if  the 
contingency  contemplated   in   the    clause 


where  the  word  "such**  is  used,  had 
arisen,  the  gift  over  would  have  taken 
effect,  and  the  previous  one  would  have 
failed,  because'  the  interests  under  it  were 
to  vest  only  on  a  child  attaining  twenty- 
one  or  dying  under  that  age  leaving  issue. 
But  upon  the  whole  case  I  cannot  say  that 
I  entertain  any  real  doubt  as  to  the  proper 
constractiou  of  this  will  It  is  just  as  good 
a  gift  to  the  illegitimate  children  of  Mary 
Latimer  begotten  in  the  lifetime  of  the 
testator,  as  it  would  have  failed  and  been 
wholly  invalid  if  there  had  been  any  claim 
on  the  part  of  a  child  afterwards  lawfully 
begotten  on  the  body  of  that  lady. 

The  minutes  of  the  order  indorsed  on  the 
petitioner's  brief  were  as  follows  :  Declare 
that  the  four  children  of  Mary  Latimer 
(naming  those  living  at  the  date  of  the 
will)  are  entitled  to  the  fund;  the  costs  of 
all  parties  (those  of  the  trustees  as  between 
solicitor  and  client,  and  to  include  charges 
and  expenses,  if  any,  properly  incurred  by 
them)  to  be  taxed  and  paid  out  of  the  fund 
in  court ;  the  residue  of  the  fund  after  the 
payment  of  the  costs  to  be  paid  to  the  four 
children.  Affidavits  of  no  settlements  to  be 
produced  as  to  the  shares  of  such  as  are 
married  ladies. 

SolidtoTS — Mr.  N.  Gedye,  for  the  seven  children  ; 
Mesen.  W^Itera  &  Goih,  ibr  partiea  intereeted 
under  the  gift  over. 


/THE  BRITISH  EQUITABLE 
MaLINS,  V.C.  J  INSURANCE  CJOMPANY  V, 
Nov.  10,  11.     J        THE      GREAT    WESTERN 

(       RAILWAY  (X)MPANY. 

Insurance  on  Life — Misrepresentation  by 
Assured — Voidance  of  Policy — Assignee  for 
Fa/M<f— .30  ^  31  Vict  c.  144. 

In  July,  1863,  B,  negotiated  for  the 
insurance  of  his  life  in  the  plaintiffi  office, 
and  signed  a  declaration  as  to  his  health 
and  habits  of  life,  with  a  reference  to  his 
usual  medical  attendant,  who  certified  that 
he  was  in  good  health.  After  examination 
by  tlie  medical  officer  of  the  company,  he 
was  accepted  as  a  first-class  life,  but  at  an 
advanced  rate  of  premium  on  arcmtnt  of  his 
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excessive  corpulence.  In  August^  pending  the 
completion  of  the  contract,  B,  went  to  consult 
a  physician,  who  discovered  that  he  was  in  a 
dangerous  state  of  health  and  suffering  from 
disease  of  the  kidneys,  and  warned  him 
that  care  and  abstinence  from  stimulants 
were  necessary,  B,  never  communicated  this 
circumstance  to  (he  office!^  In  September 
the  premium  was  paid,  and  the  policy 
effected.  Eight  months  afterwards  B,  died 
suddenly  from  the  effects  of  his  disease.  The 
declaration  signed  by  B,  in  July  required 
him,  amongst  other  things,  to  name  *^his 
latest,  if  other  than  his  usual,  medical 
attendxint**: — Held,  that  such  declaration 
was  continuing  up  to  the  date  of  the  comple- 
tion of  the  contract,  and  that  the  non-com- 
munication of  his  visit  to  the  physician  in 
the  interval  vitiated  the  policy. 

Assignees  for  value  of  a  life  policy  hold 
subject  to  the  equities  affecting  the  same: 
30  it  31  Vict,  c,  144.  has  not  altered  their 
position  in  this  respect. 

This  was  a  suit  to  restrain  an  action  at 
law  commenced,  against  the  above-named 
insurance  company,  by  the  Great  Western 
Railway  Company,  for  the  recovery  of 
500/.  in  respect  of  a  policy  effected  upon 
the  life  of  John  Bird,  of  which  policy  they 
were  assignees  for  value. 

The  ckam  was  contested  by  the  insurance 
company,  on  the  ground  of  misrepresenta- 
tion by  the  assured  as  to  the  state  of  his 
health. 

The  negotiations  for  the  policy  took  place 
in  June  and  July,  1 863. 

Bird,  who  was  a  small  colliery  proprietor 
and  shopkeeper,  then  residing  at  Aberdare, 
being  solicited  by  the  company's  agent  to 
insure  his  life  in  their  office,  applied  for 
a  policy  in  the  usual  form,  and  upon  such 
application  signed  a  declaration  in  answer 
to  certain  inquiries  (which  were  of  an  un- 
usually stringent  character)  about  his  health 
and  habits  of  life,  accompanied  by  a  refer- 
ence to  Mr.  William  Davies  as  his  "  usual 
medical  attendant";  the  declaration  required 
him,  amongst  other  things,  to  name  **  his 
latest,  if  other  than  his  usual,  medical 
attendant." 

On  the  20th  of  July,  Bird  was  examined 
by  the  medical  officer  of  the  company,  and 
reported  to  be  a  "  first-class  life,"  and,  with 
the  exception  of  his  "  full  habit,"  in  every 


respect  healthy.  On  the  5th  of  August  his 
medical  attendant,  Mr.  Davies,  certified 
him  to  be  in  good  health  and  a  good  life 
for  insurance.  He  was  accordingly  accepted, 
"subject  to  the  usual  conditions,"  as  a 
"  good  life ";  but  at  an  advanced  rate  of 
insurance  (seven  years  added)  in  conse- 
quence of  his  excessive  corpulence. 

The  notice  of  his  acceptance  by  the  com- 
pany, which  was  sent  to  Bird  on  the  19th 
of  August,  stated  that  the  premium  was 
payable  to  their  agent  on  or  before  the  9th 
of  September,  and  that  until  the  premium 
was  actually  paid  the  company  would  not 
hold  itself  liable  for  any  risk,  and  that  any 
alteration  in  his  health  in  the  mean  time 
would  render  the  policy  invalid,  unless  the 
same  were  disclosed  in  writing  to  the  man- 
ager of  the  company  and  the  receipt  of  the 
premium  subsequently  authorized  by  him. 

On  the  8th  of  September  Bird  paid  the 
premium,  and  shortly  afterwards  received 
the  policy,  dated  the  11th  of  September, 
1863.  The  receipt  for  the  premium  was 
expressed  to  be  subject  to  the  conditions 
thereon  indorsed,  one  of  which  conditions 
was,  "If  any  variation  shall  have  taken 
place  in  the  health  of  the  assured  since  the 
date  of  the  medical  examination,  and  before 
actual  payment  of  the  amount  within  ex- 
pressed to  be  received,  this  receipt  shall  be 
void.*' 

On  the  17th  of  August,  during  the 
interval  between  the  medical  examination 
and  the  payment  of  the  premium.  Bird 
feeling  "  uneasy  "  about  his  health,  in  con- 
sequence of  his  increasing  corpulency  and 
constant  drowsiness,  went  expressly  to  con- 
sult Dr.  White,  a  well-known  physician  at 
Cardiff.  Dr.  White  pronounced  him  then 
to  be  in  a  dangerous  state  of  health,  and 
suffering,  as  the  fact  was,  from  "Bright*8 
disease,"  and  he  sent  a  letter  to  that  effect^ 
inclosing  a  prescription,  to  Mr.  Davies.  It 
did  not  appear  whether  Dr.  White  actually 
informed  Bird  of  the  nature  of  his  disease 
further  than  warning  him  to  take  great  care 
of  himself  and  abstain  frf)m  stimulants. 
Bird  never  communicated  to  the  assurance 
company  the  fact  of  his  having  consulted 
Dr.  White. 

On  the  17th  of  November,  1863,  Bird 
assigned  his  policy  for  value  to  the  Yale  of 
Neath  (afterwards  amalgamated  with  the 
Great  Western)  Railway  Company,  and  on 
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the  19th  of  November  the  railway  company 
gave  notice  of  the  assignment  to  the  plain- 
tiffs. 

In  May,  1864,  Bird  died  suddenly  from 
fatty  degeneration  of  the  heart  It  was  in 
evidence  that  his  widow,  Mary  Bird,  stated 
on  oath  at  the  coroner's  inquest  that  her 
husband  had  suffered  from  heart  disease 
and  dropsy  for  the  last  two  years  of  his  Ufe. 

The  defendants  having  conmienced  an 
action  at  law  for  the  recovery  of  the  policy 
in  the  name  of  the  widow  as  administratrix, 
the  plaintiffs  filed  their  bill  in  this  Court 
praying  that  the  proceedings  at  law  might 
be  stayed  and  the  policy  declared  void, 
and  delivered  up  to  be  cancelled. 

Mr,  Glasse  and  Mr.  Shebbeare,  for  the 
assurance  company.  —  The  declaration 
signed  by  Bird,  on  the  19th  of  June,  must 
be  treated  as  a  continuing  declaration  up  to 
the  time  of  the  completion  of  the  contract 
in  September.  By  that  declaration  he  was 
in  express  terms  bound  to  give  true 
answers  to  the  inquiries  made  in  behalf  of 
the  company  with  respect  to  his  health, 
and  to  withhold  no  material  information. 
Even  if  the  representations  then  made  by 
him  were  true,  or  being  untrue  were  the 
result  of  ignorance  or  innocent  error,  yet 
he  was  bound  to  communicate  to  the  com- 
pany the  circumstance  of  his  subsequent 
visit  to  Dr.  White,  and  his  non-communica- 
tion of  such  a  material  f&ct  pending  the 
contract  vitiated  the  policy  ab  tnttio.  The 
case  is  stronger  than 

Traill  v.  Baring,  4  Giff.  485 ;  s.  c.  33 
Law  J.  Rep.  (n.s.)  Chanc.  521, 
and  is  completely  governed  by  that  deci- 
sion. They  also  cited — 

Reynell  v.  Sprye,  1  De  Gex,  M.  <k  G. 

660;   ac.  21  Law  J.    Rep.   (n.s.) 

Ghana  633. 

Andersonv.  Fitzgeraldy  4  H.L.  Cas.  484. 

Upon  the  question  of  jurisdiction,  they 

referred  to 

Dalglish  v.  Jarvie,  2  Mac.  <k  G.  231, 
243;   S.C    20  Law  J.  Rep.   (n.s.) 
Chanc.  476. 
The  India  and  London  Life  Assurance 
Company  v.  Dalby,  4  De  Gex  &  Sm. 
462. 
Thorntony.  Knight,  16  Sim.  509. 
Barker  v.  Walters,  8  Beav.  92,  96 ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Clianc.  37. 


Mr,  Rowcliffe,  for  the  widow  and  admin- 
istratrix, took  no  part  in  the  argument. 

Mr,  J,  Pearson  and  Mr,  Stevens,  for  the 
railway  company. — This  is  not  a  case  for 
the  exercise  of  Uie  concurrent  jurisdiction 
of  this  Court — 

Slim  V.   Croucher,  1  De  Gex,  F.  &  J. 
518;    at.  29  Law  J.  Rep.    (n.s.) 
Chanc.  273. 
The  remedy  is  at  law.  In 

Traill  Y,  Baring,  ubi  supra, 
there  was  an  open  contract,  and  no  condi- 
tions were  specified  with  reference  to  the 
voidance  of  the  contract  But  here,  upon 
the  principle  that  expressum  facit  cessare 
tacitum,  the  assurance  company  contracted 
themselves  out  of  the  equitable  rights  which 
they  otherwise  might  have  been  entitled  to. 
Having  chosen  to  protect  themselves  by 
certain  specified  requisitions,  they  virtuaUy 
disclaimed  the  protection  of  this  Court  in 
respect  of  any  further  information  which 
the  parties  might  as  a  general  rule  have 
been  bound  to  volunteer.  All  that  the 
Court  has  to  look  to  here  is,  whether  the 
requisitions  actually  made  were  fairly  and 
honestly  complied  with,  upon  the  principle 
laid  down  by  Mr.  Justice  CressweU  in 
Jones  V.  the  Provincial  Insurance  Com- 
pany, 3  Com.  B.  Rep.  N.S.  65;  a  c. 
26  Law  J.  Rep.  (n.s.)  C.P.  272. 
Was  there  any  wilful  or  designed  misrepre- 
sentation!— 

Fowkes  V.  tA«  Manchester  and  London 
Life  Assurance  Company,  3  Best  & 
S.  917;  8.C.  32  Law  J.  Rep.  (N.a) 
Q.R  153. 
It  is  clear  that  the  company  satisfied  them- 
selves of  Bird's  health  by  the  testimony  of 
his  usual  medical  attendant  to  whom  he 
referred  them,  as  well  as  of  their  own 
medical  officer  who  examined  him ;  and  it 
has  not  been  shewn  that  any  part  of  the 
declaration  made  by  Bird  was  knowingly 
false,  or  that  there  was  in  fact  any  subse- 
quent variation  in  his  health  before  the 
completion  of  the  contract  The  symptoms 
of  his  disease  he  carried  about  with  him  in 
the  most  demonstrative  form,  and  in  con- 
sequence of  his  excessive  corpulency  a 
higher  rate  of  premium  was  charged.  That 
very  circumstance  might  well  have  pro- 
duced some  anxiety  about  himself,  and  led 
to  his  going  to  consult  Dr.  TNhite.  But 
even  assuming  the  policy  to  be  void  as 
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against  Bird  or  bis  personal  representative, 
that  will  not  prejudice  his  assignees  for 
value.  By  the  recent  act,  30  <&  31  Vict, 
c.  144,  life  policies  are  made  negotiable, 
and  the  assignees  are  not  in  the  same  posi- 
tion as  assignees  of  other  choses  in  action. 

[His  HoNOUB  intimated  that  the  object 
of  the  act  was  to  enable  the  assignee  to  sue 
in  his  own  name,  but  it  did  not  in  any  other 
way  improve  the  position  of  the  assignee. 
The  2nd  section  expressly  provided  for  the 
reservation  of  all  equities  affecting  the 
policy.] 

K  the  policy  is  declared  void  as  against 
the  defendants,  there  must  be  a  return  of  the 
premium  already  paid — 

The  Py-ince  of  WaUs,  d:c.  Assoctatton 
Company  v.  Palmer^  25  Beav.  606. 

Malins,  V.C.  (without  calling  for  a  re- 
ply) said — In  this  case  I  think  if  the  simple 
question  had  been  whether  or  not  the 
formal  inquiries  made  by  the  plaintiff  com- 
pany as  to  the  health  and  habits  of  the 
deceased  had  been  so  answered  as  to  comply 
with  the  demands  of  truth  and  honesty, 
I  must  upon  the  whole  have  decided  that 
they  were  so  answered ;  and  therefore  if  the 
risk  had  been  incurred  by  the  plaintiffs  on 
or  before  the  1 6th  of  August,  1863, 1  should 
have  held  the  policy  good.  But  upon  the 
17  th  of  August  the  position  of  the  parties 
was  entirely  changed  by  the  fact,  about 
which  there  is  no  question,  that  on  that 
day  Bird  went  to  Cardiff  to  consult  a 
physician  whom  he  had  never  before  con- 
sulted, and  his  friend  who  accompanied 
him  states  in  evidence  that  Bird  was 
induced  to  go  because  he  ''felt  uneasy 
about  his  health" ;  a  fact,  indeed,  which  is 
sufficiently  indicated  by  the  circumstance 
of  his  making  an  express  journey  for  the 
purpose.  Now,  the  evidence  as  to  Dr. 
White's  opinion  is  very  explicit;  and 
although  it  is  said  that  Mr.  Davies  re- 
assured Bird  by  telling  him  his  complaint 
was  only  temporary,  and  that  with  care  he 
would  soon  be  better,  there  can  be  no  doubt 
that  Dr.  White  formed  a  more  eorrect 
opinion  as  to  the  serious  nature  of  the 
disease. — (His  Honour  referred  at  length 
to  this  part  of  the  evidence,  and  continued) 
— Now,  without  going  into  the  question 
whether  or  not  in  feu^t  any  variation  had 
then  taken  place  in  Bird's  health  since  the 


time  of  his  examination  by  the  medical 
officer  of  the  company,  or  since  the  date 
of  Mr.  Davies's  certificate  on  the  5th  of 
August,  I  have  no  doubt  upon  this  point 
of  the  case  that  the  declaration  signed  by 
Bird,  requiring  him  to  state  '*  his  latest,  if 
other  than  his  usual,  medical  attendant,'' 
though  made  on  the  19  th  of  June,  must  be 
treated  as  a  continuing  declaration  up  to 
the  time  of  his  payment  of  the  premium  ; 
and  therefore  in  my  opinion  he  was  bound 
to  mention  the  circumstance  of  his  having 
since  been  to  consult  Dr.  White.  Whether 
or  not  he  communicated  the  result  of  the 
interview  may  be  immaterial,  so  long  as  he 
gave  the  ofiice  the  opportunity  of  making 
such  further  inquiry  as  they  might  think 
fit ;  but  knowing  that  the  plaintiffs  were 
acting  upon  the  assumption  that  the  declar- 
ation was  true,  it  was  incumbent  upon  him 
to  give  them  notice  of  this  circumstance, 
so  materially  affecting  the  accuracy  of  the 
statements  therein  contained. 

The  principle  upon  which  this  Court 
acts  is  clear  and  well  established.  In  all 
matters  of  contract  it  is  the  duty  of  either 
one  of  two  contracting  parties  to  com- 
municate to  the  other  all  material  facts 
within  his  knowledge  relating  to  the 
subject-matter  of  the  contract ;  and  if  any 
such  material  facts  be  concealed,  the 
opposite  party  will  not  be  bound.  The 
decision  in  Traill  v.  Baring  appears  to  me 
to  be  conclusive  upon  the  present  case.  For 
what  was  the  importance  of  the  fact  there, 
the  non-communication  of  which  was  held 
to  vitiate  the  contract,  compared  with  the 
importance  of  the  fact  which  was  not  com- 
municated here  9  Here  the  man  whose  life 
was  to  be  insured  is  told  that  he  is  danger- 
ously ill,  and  that  without  abstinence  from 
stimulating  liquors  he  will  not  recover. 
Clearly  he  was  bound  to  tell  the  office  that 
he  had  consulted  another  medical  man, 
though  I  do  not  say  that  he  was  bound  to 
inform  them  what  the  opinion  of  that 
medical  man  was.  Such  a  communication 
would  probably  have  influenced  the  conduct 
of  the  plaintiffs  most  materially;  because  if 
upon  inquiry  they  had  ascertained  firom 
Dr.  White  the  state  of  Bird's  health,  it  is 
not  likely  that  they  would  ever  have  granted 
the  policy.  Upon  this  ground  therefore 
I  think  that  the  contract  is  vitiated ;  and, 
as  I  have  already  intimated  in  the  course 
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of  the  argnment,  I  do  not  think  that  it 
can  be  contended  that  the  defendants,  as 
assignees  of  this  chose  in  action,  can  be  in 
any  better  condition  than  Bird  himself, 
or  his  legal  personal  representative,  'would 
have  been  if  there  had  been  no  assignment 
In  my  opinion,  therefore,  they  are  not 
entitled  to  recover  on  the  policy. 

With  regard  to  the  argument  that  this 
is  a  case  exclusively  for  the  decision  of 
a  jury  at  law,  I  fully  admit  the  great  incon- 
venience of  dealing  with  such  questions 
in  this  Court,  witi^out  the  advantage  of 
seeing  the  witnesses  and  observing  their 
demeanour;  but  it  is  clear,  from  the  decision 
in  Traill  v.  Bariiig^  and  many  other  cases 
of  a  similar  kind,  that  this  Court  is  bound 
to  pronounce  upon  the  validity  of  such  con- 
tracts, and  I  am  not  at  liberty  to  decline 
the  jurisdiction.  All  the  authorities  cited 
upon  this  point  go  to  the  same  effect :  that 
any  contract  affected,  as  this  is,  with  fraud 
is  cognizable  in  this  Court,  although  it 
may  also  be  cognizable  in  a  Court  of  law. 
Here  there  was  the  suppression  of  a  fact 
which  ought  to  have  been  disclosed  ;  and, 
in  deciding  the  case,  I  adopt  the  rule  laid 
down  by  Mr.  Justice  Cresswell  in  the 
case  of  Jones  v.  the  Provincial  Insurance 
Company f  with  reference  to  the  misrepre- 
sentation there  alleged. 

I  think  it  is  to  be  regretted  that  the  plain- 
tiffs should  have  disputed  this  policy,  since 
it  appears  upon  the  evidence  that  it  was 
at  the  instigation  of  their  own  agent  that 
Bird  insured  his  life,  and  upon  the  recom- 
mendation of  their  own  medical  man  that 
they  issued  the  policy  :  there  can,  however, 
be  no  question  but  that  I  am  bound,  upon 
the  general  doctrine  of  this  Court,  to  declare 
the  policy  void  ah  initio,  and  it  must  be 
delivered  up  to  be  cancelled. 

With  regard  to  the  costs,  I  at  first  thought 
that  the  decree  should  be  without  costs, 
having  regard  to  the  negligent  conduct  of 
the  plaintiffs'  officers,  but  after  the  decision 
in  Traill  v.  Baring,  which,  in  my  opinion, 
completely  covers  this  case,  I  think  the 
defendants  were  bound  to  know  that  the 
suppression  of  such  a  material  fact  was 
fatal  to  the  contract,  and  they  should  have 
held  their  hand  and  proceeded  no  further. 
Having,  however,  chosen  to  persevere  in 
litigation,  they  must  pay  the  costs.  Each 
party  must  pay  their  own  costs  of  the 


action  at  law.  The  defendants  must  be 
credited  with  the  money  which  the  plain- 
tiffs have  received  by  way  of  premium, 
together  with  interest  Mrs.  Bird  will  get 
her  costs  from  the  plaintiffs,  and  they  must 
recover  them  over  from  the  defendants. 


Solicitors — Mr.  H.  Cover,  for  plMntiSs  ;  Messrs. 
Yotmg,  Maples  k  Co.,  for  defendants  ;  Messrs. 
Gregory,  Bowdiffes  ft  Rawle,  agents  lor  Mr. 
H.  J.  HoUier,  Aberdare,  for  the  administratrix. 


MaLINS.  V  C    f  ™^T0N    V.    THE     QUEEN'S 
N         25      *  1        FERRY  WIRE  ROPE  OOM- 

Solicitor  and  Client — Bill  filed  without 
Clienfe  Authority — Creditors'  Deed  under 
Bankruptcy  Act,  1861,  Effect  of— Pleading 
— Parties — Costs, 

An  assignment  for  the  benefit  of  creditors 
under  the  Bankruptcy  Act,  1861,  vests  the 
property  of  the  assignor  in  the  trustees  of 
the  deed,  as  completely  as  his  actucU  bank- 
ruptcy would  have  vested  it  in  his  assignees. 
:  Therefore  such  assignor  is  an  unnecessary 
party  to  a  suit  for  the  specific  performance 
of  a  contract  entered  into  by  him  before  the 
assignment  And^  though  the  execution  of  the 
assignment  amounts  to  an  implied  authority 
to  the  assignee  to  use  the  assignor's  name 
for  all  necessary  purposes,  yet  where  the 
solicitor  of  the  assignee  unnecessarily  joined 
the  assignor  as  co-plaintiff  with  the  etssignee 
in  s%Lch  a  suit  as  above  mentioned,  an  appli- 
cation to  remove  his  name  was  acceded  to, 
and  the  solicitor  was  ordered  to  pay  the  costs. 

This  was  a  motion  by  one  of  three  mem- 
bers of  a  firm  to  strike  out  his  name  as  a 
plaintiff,  on  the  ground  that  he  had  been 
made  such  without  his  authority,  and  that 
the  solicitor  might  pay  the  costs  of  the 
motion. 

The  suit  was  instituted  by  Mr.  Blease, 
against  the  defendant  company,  for  the 
specific  performance  of  a  contract  entered 
into  by  the  firm  with  the  defendants.  Sub- 
sequently to  the  contract  the  firm  executed 
a  trust  deed  for  the  benefit  of  their  creditors 
in  the  form  given  in  Schedule  D.  to  the 
Bankruptcy  Act,  1861,  Blease  being  the 
assignee  under  such  deed.  The  three  mem- 
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bers  of  the  finn  had  been  made  co-plaintifis 
with  the  assignee. 

The  present  motion  was  made  <m  behalf 
of  Mr.  Holden,  one  of  the  three  members  of 
the  firm,  who  objected  to  his  being  made  a 
party  to  the  bill :  first,  on  the  ground  that 
it  was  done  without  his  authority;  and, 
secondly,  because  it  was  wholly  unnecessary. 

Mr,  Glasse  and  Mr,  Mounsey  contended, 
upon  the  evidence,  that  there  was  clearly 
no  express  authority  given  to  use  Mr. 
Holden's  name,  and  certainly  none  could  be 
implied  where  the  use  of  it  was  unnecessary. 

Mr.  Freeling,  for  the  solicitor  and  the 
other  plaintiffs,  insisted  that  the  effect  of 
the  trust  deed  was  not  the  same  as  that 
of  an  absolute  bankruptcy,  because  it  left 
an  interest  in  the  assignor,  in  the  surplus, 
after  payment  of  creditors.  He  was  still, 
there&re,  a  necessary  party  to  the  suit,  and 
even  if  there  were  no  express  authority, 
the  execution  of  the  deed  amounted  to  an 
implied  authority  to  the  assignee  to  use  his 
name  for  all  purposes  connected  with  the 
trust  estate. 

Mr.  Jackson^  for  the  defendants. 

Mauns,  V.C. — I  am  satisfied,  upon  the 
evidence,  that  Holden,  the  present  mover, 
intended  all  proceedings  to  be  taken  that 
should  be  necessary  to  get  in  the  trust 
estate ;  and  if  the  use  of  his  name  had  been 
necessary  in  this  case,  I  should  have  held 
that  the  execution  of  the  assignment  was  an 
implied  auth<»rity  to  the  assignee  and  his 
Bolicitor  to  make  use  of  Mr.  Holden's  name ; 
€or  I  think  that  the  assignment  carried  with 
it  the  right  to  use  the  name  of  the  assignor. 
But  I  am  also  satisfied  that  such  a  deed  as 
this,  under  the  Bankruptcy  Act,  1861,  vests 
all  the  property  of  the  assignor  in  the 
assignee  under  the  deed  as  completely  as  it 
would  be  vested,  if  the  assignor  had  actually 
been  a  bankrupt,  in  his  assignees  in  bank- 
ruptcy; and  therefore  the  assignees  can 
sue  in  their  own  name  in  this  case  as 
much  as  in  the  other.  I  take  it  to  be  clear 
that  this  is  the  effect  of  the  act  of  1861. 
And,  indeed,  it  would  be  unfortunate  if  it 
were  otherwise,  for  the  consequence  of  the 
proposition  now  contended  for  would  be 
that  it  would  be  necessary  to  use  the 
assignor's  name  in  every  case  in  which  pro- 
ceedings have  to  be  taken ;  notwithstanding 
Nxw  Seaies,  88.— Chang. 


that  the  act  says,  in  section  197,  that  the 
'^  trustees  of  any  such  deed  and  the  creditors 
under  the  same,  shall  as  between  themselves 
respectively,  and  as  between  themselves  and 
the  debtor  and  against  third  persons,  have 
the  same  powers,  rights  and  remedies  with 
respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of 
the  same,  as  are  possessed,  or  may  be  used 
or  exercised  by  assignees  or  creditors  with 
respect  to  the  bankrupt  or  his  acts,  estate 
and  effects  in  bankruptcy.'* 

I  am,  therefore,  of  opinion  that  the  as- 
signee was  as  competent  to  enforce  this 
contract  in  his  own  name  as  if  the  contract 
had  been  originally  entered  into  with  the 
assignee  himself,  and  consequently  that 
the  assignors  were  unnecessary  parties  to  this 
suit  Now,  there  must  be  either  express  or 
implied  authority  to  make  a  man  plaintiff 
in  a  suit  The  execution  of  the  trust  deed 
could  only  amount  to  an  implied  authority 
to  do  what  was  necessary  for  the  recovery 
of  property  under  that  deed;  and  as  this 
co-plaintiff  is  not  a  necessary  party  to  the 
suit,  the  use  of  his  name  was  unnecessary, 
and  there  could  be  no  implied  authority  to 
use  it  in  the  present  case.  And  if  there  is 
no  implied  authority,  the  use  of  the  name 
can  only  be  justified  by  express  authority ; 
but  it  is  clear,  upon  the  evidence,  that  there 
was  none.  Therefore  the  name  was  impro- 
perly used,  and  the  motion  must  be  acceded 
to.  At  the  same  time,  it  cannot  be  of  much 
importance  to  Mr.  Holden  whether  his  name 
remains  on  the  record  or  not  An  offer  to 
indemnify  him  against  all  liability  therefrom 
was  made  at  the  bar ;  and  if  it  had  been 
made  earlier,  this  motion  would  never  have 
been  made.  But  for  some  reason  or  other 
that  offer  was  withheld ;  and,  for  the  reasons 
I  have  mentioned,  I  am  obliged  to  come  to 
the  conclusion  that  Mr.  Holden  is  right  in 
his  motion,  and  though  it  is  somewhat 
frivolous,  I  can  see  no  principle  upon  which 
I  can  refuse  him  the  costs ;  and  therefore 
the  solicitor  must  *pay  them.  It  would  be 
inconvenient  to  remove  the  name  from  the 
record,  and  therefore  it  must  remain  there, 
Mr.  Holden  being  indemnified  from  all 
harm. 

Upon  the  only  important  question  in  the 
case,  I  desire  to  be  understood  as  being  dis- 
tinctly of  opinion  that  the  effect  of  an 
assignment  by  deed  under  the  Bankruptcy 
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Act,  1861,  upon  the  property  of  the  assignor 
is  precisely  the  same  as  that  of  an  actual 
bankruptcy  upon  the  estate  of  the  bankrupt. 

Soliciton—Merara.  Bower  ft  Cotton,  for  pUuntifiB ; 
Menrs.  Doyle  ft  Edwardi^  for  defendants. 


Nov.  10.        I      ^"^^  '''  ^^^ 

Demurrer — Locke  Kxn^%  Act^  17  <i&  18 
Vict.  c.  IV2,— Amendment  Act,  30  dS:  31 
Vict,  c  69. — Mortgage — Heir — Exonera- 
tion, 

J,  Nj  hy  Am  vfUl,  made  in  1835,  directed 
payment  of  hie  debts  hy  hie  executors.  He 
afterwards  purchased  lands  which  he  mart- 
yagedy  and  as  to  which,  in  1868,  he  died 
intestate.  The  mortgage  was  subsisting  at 
his  death: — Held,  liutt  the  heir  vku  not  en- 
titled to  have  the  mortgage  debt  paid  out  of 
the  personal  estate. 

John  Nelson  made  his  will,  dated  the 
13th  of  August,  1835,  and  he  thereby 
directed  payment  of  his  debts  in  the  follow- 
ing words :  "  I  direct  that  all  my  just  debts, 
funeral  and  testamentary  expenses,  shall 
be  paid  by  my  executors  hereinafter  named 
as  soon  as  conveniently  may  be  after  my 
decease."  The  testator  then,  after  making 
certain  devises  and  bequests,  gave,  devised 
and  bequeathed  unto  his  mother  Ann 
Nelson  certain  property  in  the  will  parti- 
cularly mentioncKl,  and  all  the  rest,  residue 
and  remainder  of  his  estate  and  effects,  to 
hold  the  same  to  her,  her  heirs,  executors, 
administrators  and  assigns,  according  to 
the  nature,  tenure  and  quality  thereof 
respectively,  for  her  and  their  own  use 
and  benefit  absolutely.  The  testator  then 
appointed  his  mother  Ann  Nelson,  his 
brother  Qeorge  Nelson,  and  his  friend 
Robert  Plant,  executrix  and  executors  of 
his  will. 

Ann  Nelson,  Qeorge  Nelson  and  Robert 
Plant  all  died  in  the  lifetime  of  the  tes- 
tator. 

The  testator  died  on  the  23rd  of  July, 
1868,  and  administration  with  the  will 
annexed  was  granted  to  the  defendant, 
Rebecca  Page. 


The  testator,  in  the  year  1842,  afteir 
the  date  of  his  will,  purchased  certain 
freehold  and  copyhold  property,  which  was 
duly  conveyed  to  him  in  the  same  year. 
In  the  year  1848  he  mortgaged  this  pro- 
perty to  the  Earl  of  Wicklow  to  secure 
2,500/.  and  interest,  and  this  mortgage 
was  subsisting  at  the  death  of  the  testator. 

The  testator  left  the  plaintiff  his  heir-at- 
law  and  customaiy  heir,  according  to  the 
custom  of  the  manor  of  which  the  copyholds 
were  holden. 

The  bill  stated,  among  other  things,  that 
the  defendants  had  possessed  themselves 
of  personal  estate  of  the  testator  sufficient 
to  pay  his  debts,  including  mortgage  debts, 
and  prayed  for  a  declaration  that  the  plain- 
tiff, as  the  heir-at-law  and  customary  heir 
of  the  testator,  was  entitled  to  have  the 
mortgage  debt  discharged  out  of  the  per^ 
sonal  estate,  and  for  a  decree  accordingly. 
The  defendants  demurred. 

The  question  turned  upon  the  construc- 
tion of  17  &  18  Vict,  c  113.  (Locke  King's 
Act),  and  the  Amendment  Act,  30  <&  31 
Vict  c.  69.  By  the  Ist  section  of  the  former 
act  it  is  enacted,  that  ^^when  any  person 
shall,  after  the  31st  day  of  December,  1854, 
die  seised  of  or  entitled  to  any  estate  or 
inteiest  in  any  land  or  other  hereditaments 
which  shall  at  the  time  of  his  death  be 
charged  with  the  payment  of  any  sum  or 
sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not  by  Jiis  will  or  deed 
or  other  document,  have  signified  any  con- 
trary or  other  intention,  the  heir  or  devisee 
to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised,  shall  not  be  entitled 
to  have  the  mortgage  debt  dischai^ged  or 
satisfied  out  of  the  personal  estate  or  any 
other  real  estate  of  such  person,  but  the 
land  or  hereditaments  so  charged  shall, 
as  between  the  different  persons  claiming 
through  or  under  the  deceased  person,  be 
primmly  liable  to  the  payment  cdf  all  mort- 
gage debts  with  which  Uie  same  shall  be 
charged,  every  part  thereof,  according  to 
its  value,  bearing  a  proportionate  part  of 
the  mortgage  debts  charged  on  the  whole 
thereof;"  ..."  provided  also,  that  nothing 
herein  contained  shall  affect  the  rights  ^ 
any  person  claiming  under  or  by  virtue  of 
any  will,  deed  or  document  already  made 
or  to  be  made  before  the  Ist  day  of 
January,  1855." 
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And  by  the  Am^idment  Act  it  is  enacted, 
that  "in  the  construction  of  the  will  of 
any  person  who  may  die  after  the  31st  day 
of  Dec^nber,  1867,  a  general  direction  that 
the  debts  or  all  the  debts  of  the  testator 
shall  be  paid  out  of  his  personal  estate  shall 
not  be  deemed  to  be  a  declaration  of  an 
intention  contrary  to  or  other  than  the  rule 
established  by  the  said  act,  unless  such 
contrary  or  otiiier  intention  shall  be  further 
declared  by  words  expressly  or  by  necessary 
implication  referring  to  all  or  some  of  the 
testator^s  debts  or  debt  chaiged  by  way  of 
mortgage  on  any  part  of  his  real  estate." 

Mvn  Hastifu^s^  for  the  demurrer. — As  the 
plaintiff  claims  as  heir  of  the  testator,  he 
claims  against  and  not  under  the  will,  and 
is  not,  therefore,  within  the  proviso  at  the 
end  of  the  1st  section  of  the  17  <Sc  18  Vict, 
c.  113.  Since  the  Amendment  Act,  which 
alters  the  law  as  laid  down  in 

Eno  V.  Tatam,  4  Giff   181;   s.c  32 

Law  J.  Rep.  (n.s.)  Chanc.  159; 
Moore  v.  Moore^  1  De  Qex,  J.  d^  S. 

602;  &  c.  32  Law  J.   Bep.  (n.&) 

Chanc  605 ; 
a  mere  general  direction  for  payment  of 
debts  out  of  personalty  is  not  a  sufficient 
declaration  of  a  contrary  intention  within 
the  first  act 

Mr,  Dauney^  for  the  bill. — The  will  directs 
payment  of  ike  testator's  debts  out  of  his 
personal  estata  Under  this  direction  the 
plaintiff  claims  to  have  the  estate  exonerated 
out  of  the  personalty;  he  comes,  therefore, 
within  the  proviso  at  the  end  of  t^e  1st 
section  of  the  first  act  The  Amendment  Act 
has  reference  only  to  wills  coming  within 
the  operation  of  the  original  act,  and  is  not 
intended  to  repeal  the  proviso  at  the  end 
of  the  1st  section  of  that  act 

GiTFARD,  V.C.  said,  that  there  was  no 
doubt  that  under  the  old  law  the  plaintiff 
would  have  been  entitled  to  exoneration. 
Heirs  and  devisees  are  both  within  Locke 
King's  Act;  but  the  proviso  in  that  act 
enacts  that  no  devisee  of  a  mortgaged 
estate  could  be  charged  unless  he  claimed 
under  a  will  made  since  1855.  But  the 
l^aintiff  claims  as  heir,  and  not  being 
mentioned  in  the  exception,  he  is  within 
the  scope  of  the  act  The  question  remains 
whetlier  the  act  of  1867  applies  to  this 


case,  and  controls  the  effeot  of  the  direction 
to  pay  debts.  The  meaning  of  the  act  of 
1867  is,  that  in  order  to  exonerate  an 
estate  in  mortgage  from  payment  of  the 
debt,  the  direction  for  payment  of  debts 
must  apply  unmistakably  to  the  mortgage 
debt,  if  not  eo  nomine^  at  least  in  sudi  a 
way  as  clearly  to  specify  it.  That  is  not 
the  case  here,  and  the  demurrer  must  be 
allowed. 


Solicitor— Mr.  F.  BroagUlon,  for  aU  partiee  bter- 
eated. 


Malins,V.C. 
Nov.  24. 


MATHIESOK  V.  HABSOD. 


Copyright — Registration — Time  of  Firtt 
Publication — Incomplete  Entry  at  Stationert^ 
HaU'-b  &  6  Vict.  *.  45. 

The  registration  of  a  hook  at  Stationers^ 
Hall,  under  the  Copyright  Act,  5  <fe  6  Vict, 
e.  45,  is  not  good  unless  the  entry  state  the 
day  on  which  the  firtt  publication  took  place, 
as  well  €u  the  month  and  year. 

Therefore,  whore  a  plaintiffsued  to  restrain 
an  infringement  of  his  copyright  in  a  book, 
having  registered  the  rhowth  and  year  of  first 
publication,  but  without  specifying  the  day, 
his  bill  was  dismissed  with  costs. 

This  bill  was  filed  for  an  injunction  to 
restrain  the  infringement  of  the  plaintiff's 
copyright  in  a  Directory  for  the  town  of 
Brighton  and  its  suburbs. 

Upon  the  cause  coming  on  for  hearing 
a  preliminaiy  objection  was  taken  by  the 
defendant  to  the  manner  in  which  the 
plaintiff's  book  had  been  registered  under 
the  Copyright  Act  of  5  <fe  6  Vict  c  45. 

The  13th  section  of  the  act  provides  that 
'*  it  shall  be  lawful  for  the  proprietor  of  the 
copyright  in  any  book  to  make  entry  in  the 
registry  book  of  the  Stationers*  Company 
of  the  title  of  such  book,  the  time  of  the 
first  publication  thereof,  the  name  and  place 
of  abode  of  the  publisher  thereof,  and  the 
name  and  place  of  abode  of  the  proprietor 
of  the  copyright  of  the  said  book,  or  of  any 
portion  of  such  copyright,  in  the  form  in 
that  behalf  given  in  the  schedule  to  the 


Digitized  by 


Google 


uo 


COURTS  OP  CHANCERY: 


[N.S. 


act  annexed/'  upon  payment  of  the  fixed 
fee.  And  the  24th  section  enacts,  *<That 
no  proprietor  of  copyright  in  any  book, 
which  shall  be  first  published  after  the  pass- 
ing of  that  act,  shall  maintain  any  action 
or  suit  at  law  or  in  equity,  or  any  summary 
proceeding  in  respect  of  any  infringement 
of  such  copyright  unless  he  shall,  before 
commencing  such  action,  suit  or  proceed* 
ing,  have  caused  an  entry  to  be  made  in 
the  book  of  registry  of  the  Stationers*  Com- 
pany of  such  book  pursuant  to  the  act." 

The  form  given  in  the  schedule  for  the 
"  original  entry  of  proprietorship  of  copy- 
right in  a  book,"  and  to  be  filled  up 
accordingly,  contains  in  paraUel  columns 
the  time  of  making  the  entry,  the  title  of 
the  book,  the  name  of  the  publisher  and 
place  of  publication,  the  name  and  place  of 
abode  of  the  proprietor  of  the  copyright, 
and  the  last  column  is  headed  thus,  '*  Date 
of  first  publication." 

The  plaintiff  had  inserted  in  the  last 
column,  "December,  1866,"  without  speci- 
fying Uie  day  of  the  month  as  weU.  No 
objection  was  made  to  the  way  in  which 
the  other  columns  were  filled  up,  but  it 
was  contended  that  "December,  1866," 
was  not  a  sufficient  statement  of  the  time 
or  date  of  first  publication ;  in  which  case 
the  plaintiff  was,  by  virtue  of  the  2ith 
section,  not  entitled  to  sue. 

Mr,  Glasse  and  Mr,  Langworthy^  for  the 
plaintiff,  said  that  there  was  no  case  to  be 
found  directly  bearing  on  the  point;  but 
they  referred  to 

Low  V.  RoutUdgey  33  Law  J.  Rep.  (n.s.) 

Chanc.  717:  affirmed  35  Law  J.  Rep. 

(n.s.)  Chana   114;  s.  c.  Law  Rep. 

1  Ch.  Ap.   42:  on  appeal  in  the 

House  of  Lords,  37  Law  J.  Rep.  (n.s.) 

Chanc.  454;  s.c.  Law  Rep.  3  K  <fe  L 

Ap.  100; 
in  which  case  the  date  inserted  was  wrong, 
the  entry  being  the  25th  of  May,  1864, 
while  in  fact  it  should  have  been  the  23rd, 
and 

Wood  v.  Boosey,  36  Law  J.  Rep.  (n.s.) 

Q.B.   103;   s.  c.  Law  Rep.  2  Q.B. 

340, 
in  which  the  entry  was  "  1850  "  without 
any  day  or  month.  But  that  case  was  under 
a  different  statute,  the  International  Copy- 
right Act  of  7  Vict.  c.  12.  8.  6,  requiring 


entry  of  "  the  time  and  place  of  the  first 
publication''  in  the  foreign  country  in 
which  it  occurred,  and  the  act  itself  through- 
out required  more  particularity  of  detail 
than  the  one  now  under  consideration. 
Here  the  word  used  in  the  act  was  "  time," 
while  in  the  schedule  it  was  '*  date,"  shew- 
ing that  the  act  only  required  such  a 
degree  of  certainty  as  would  give  notice  to 
the  public  of  the  determination  of  the 
monopoly.  And  the  only  effect  of  the  plain* 
tiff's  omission  to  state  the  day  of  the 
month  would  be  that  the  entry  would  be 
taken  most  strongly  against  him,  and  con- 
strued to  mean  the  first  day  of  the  month. 
At  any  rate,  as  the  defendant  was  the 
wrongdoer,  the  bill  would  be  dismissed,  if 
at  all,  without  costs. — They  also  cited 
Kelly  V.  Morris,  35  Law  J.  Rep.  (n.s.) 

Chana  423 ;   s.  c.  Law  Rep.  1  £q. 

697. 

Mr.  Skapter  and  Mr,  Fischer^  for  the 
defendant,  were  not  called  on,  but  they  had 
previously  referred  to 

Sayer  v.  Dicey,  3  Wila  60, 
an  action,  imder  the  statute  8  Gea  2.  cl3. 
8. 1,  requiring  the  proprietor  of  a  print  to 
engrave  and  print  thereon  "  his  name  and 
the  day  of  the  first  publishing  thereof," 
which  not  having  been  done,  ti^e  plaintiff 
was  nonsuited. 

Malins,  V.C. — This  is  a  very  technical 
objection,  and  I  should  much  have  preferred 
to  have  decided  the  case  upon  the  merits. 
But  t^e  legislature  has  said  that  copyright 
shall  be  enjoyed  only  upon  certain  condi- 
tions, and  it  is  therefore  upon  compliance 
with  those  conditions  alone  that  a  person 
can  acquire  the  full  right  to  the  benefits 
which  copyright  confers.  I  am  glad,  how- 
ever, to  find  that  the  difficulty  here  can  be 
got  over  by  registration,  for  the  24th  sec- 
tion provides,  "  That  the  omission  to  make 
such  entry  shall  not  affect  the  copyright  in 
any  book,  but  only  the  right  to  sue  or  pro- 
ceed in  respect  of  the  infringement  thereof,* 
and  the  question  therefore  is  one  whidi 
only  affects  the  plaintiff  in  this  particular 
suit.  Now,  one  of  the  conditions  which 
must  necessarily  be  complied  with  by  the 
plaintiff  before  he  can  maintain  his  suit  is, 
that  he  should  state  in  the  entry  to  be 
made  at  Stationers'  Hall  the  time  or  date 
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of  first  publication.  Section  13.  uses  the 
word  "  time,**  while  the  schedule  uses  the 
word  "date";  but  "time"  and  "date" 
mean  precisely  the  same  thing.  In  the  case 
of  Sayer  v.  Dicey  the  day  was  required 
expressly  by  the  act,  and  it  appears  to  me 
that  whether  the  act  mentioned  the  time,  the 
date,  or  the  day  of  first  publication  it  would 
be  just  the  same,  the  thing  which  the  act 
intended  to  require  being  precision  in  point 
of  time.  If  the  statement  of  the  month 
alone  were  sufficiently  precise,  there  is  no 
reason  apparently  why  a  bare  statement  of 
the  year  diould  not  be  so  as  well;  and  yet 
it  is  clear,  I  think,  that  the  statement  of  the 
year  alone  would  not  meet  the  requirements 
of  the  act  There  is,  of  course,  no  difiiculty 
whatever  in  stating  the  day  of  the  month, 
and  the  omission  to  do  so  is  therefore  mere 
negligence.  But  without  this  the  plaintiff 
has  not  complied  with  the  act  of  parliament, 
and  until  he  has  complied  with  it  he  has  no 
title  to  sue.  I  admit  that  in  Low  v.  Rout- 
ledge  there  was  an  insertion  of  a  wrong 
date,  but  the  opinion  of  Vice  Chancellor 
Kindersley,  so  far  as  it  is  expressed,  is 
against  the  plaintiff  in  this  case.  And  in 
Wood  V.  Booseyj  Blackburn,  J.  said  dis- 
tinctly, that  the  day  ought  to  have  been 
stated.  I  am  of  opinion  then,  on  the  autho- 
rity of  both  these  cases,  that  when  a 
date  is  so  expressly  required  as  it  is  by  this 
act,  such  date  is  not  stated  unless  the  day 
of  the  month  as  well  as  the  month  and  year 
be  given.  I  must  therefore  dismiss  this  bill, 
and  having  regard  to  the  express  terms  of 
the  24th  section  of  the  act,  I  cannot  do 
otherwise  than  dismiss  it  with  costs. 

Soliciiort  —  Metsn.  Norton,  Son   k  Elam,  for 
plaintiff;  Mr.  G.  BiUer,  for  defendant. 


Malhcs, 
Dea 


,V.C.( 


THB  MATOB  AND  CORPO- 
RATION OF  LONDON  V. 
SOUTHOATE. 


Pleading — Demurrer — Specijic  Perform- 
ance — Contract  to  build  and  accept  Lease 
—  Waiver — Damages, 

The  defendant  agreed  with  the  plaintiffn 
by  a  certain  day  to  pull  down  an  old  house 
and  build  a  new  one  on  the  site^  agreeably 


to  plans  to  be  submitted  by  the  plaintiffs? 
contractor,  and  under  the  inspection  and  to 
the  satisfaction  of  their  architect;  and  the 
plaintiffs  agreed,  when  the  new  building 
should  be  completed,  to  grant  a  lease  of  the 
premises  for  a  certain  term  at  a  fixed  rent, 
the  defendant  agreeing  to  accept  such  lease 
when  required. 

A  demurrer  to  a  bill  praying  spedfU 
performance  and  damages  was  overruled  on 
the  ground  thai  the  plaintiffs,  waiving  the 
specific  performance  of  that  part  of  the 
agreement  which  related  to  the  building  of 
the  house,  might  be  entitled  to  damages  for 
the  breach  thereof,  and  to  specific  perform- 
ance of  the  other  part,  viz,,  the  contract  to 
accept  the  lease. 

Held,  also,  that  such  waiver  might  be 
made  at  the  bar,  and  need  not  be  offered  by 
the  bill, 

Semble — that  though  the  contract  did 
not  in  terms  so  provide,  the  lease  which  the 
plaintiffs  were  entitled  to  call  on  the  defen- 
dant to  accept  might  contain  covenants  to 
build  in  ctccordance  with  the  spirit  of  the 
contract. 

Observations  on  Brace  v,  Wehnert,  25 
Beav.  348  ;s.  c.  27  Law  J.  Rep.  (N.a) 
Chanc.  572. 

This  was  a  bill  for  the  specific  perform- 
ance of  an  agreement,  dated  the  27th  of 
December,  1866,  and  made  between  the 
agent  of  the  plaintiffs,  of  the  one  part^  and 
the  defendant  Charles  Southgate,  of  the 
other  part,  whereby  the  defendant  agreed 
before  a  fixed  day,  at  his  own  expense  and 
risk,  and  in  a  good  and  workmanlike 
manner,  to  take  down  all  the  erections  and 
buildings  then  standing  on  the  premises 
described  in  the  agreement,  and  within  the 
time  therein  mentioned,  and  to  the  satis- 
faction in  all  respects  of  the  architect  for 
the  time  being  of  the  plaintiffs,  to  remove 
and  clear  away  the  materials  of  the  old 
buildings  and  leave  the  ground  free.  And 
the  defendant  was,  within  a  space  of  time 
also  fixed  by  the  agreement,  in  a  good, 
husbandlike  and  proper  manner,  and  to 
such  satisfaction  as  was  thereinbefore  men- 
tioned, to  erect  upon  the  said  ground  a 
good  and  substantial  brick  building,  agree- 
ably to  an  elevation  and  plans  to  be  sub- 
mitted by  the  contractor,  and  to  be  ap- 
proved by  the  committee  appointed  by  the 
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Court  of  Common  Council  for  letting  the 
property  of  the  plaintiffs  commonly  called 
the  City  Lands  Committee,  and  to  deposit 
copies  of  the  plans  at  the  office  of  the  said 
architect.  And  the  defendant  covenanted 
at  his  cost  and  charges  to  erect  the  building 
under  the  inspection  and  to  the  approbation 
of  the  said  architect,  or  in  strict  conformity 
with  the  plans  so  to  be  deposited  as  afore- 
said, and  agreeably  to  the  specification 
contained  in  the  schedule  to  the  agreement. 
And  the  plaintiffs'  agent  covenanted  that 
when  the  said  building  should  be  com- 
pleted, or  so  soon  after  the  same  should  be 
covered  in  as  the  said  committee  should 
approve  of,  a  lease  of  the  premises  should 
be  granted  by  the  plaintiffs  to  the  defen- 
dant (subject  to  the  rights  of  light  of  the 
adjoining  premises)  for  the  term  of  eighty 
years,  from  the  25th  of  December,  1866, 
at  the  yearly  rent  of  125/.,  payable  quar- 
terly, which  lease  should  contain  such  cove- 
nants and  -conditions  as  were  contained  in 
a  printed  form  of  lease  deposited  at  the 
office  of  the  plaintiffs*  comptroller.  And 
the  defendant  covenanted  that  he  would 
accept  such  lease  and  execute  a  counterpart 
thereof  when  prepared,  without  requiring 
the  production  of  the  lessor's  title;  and 
that  in  the  mean  time  the  defendant  would 
pay  the  rent  of  125/.  for  an  occupation 
rent  as  if  the  lease  had  been  actually 
granted. 

The  defendant  entered  into  possession 
immediately  after  signing  the  agreement, 
but  never  pulled  down  or  commenced  pull- 
ing down  the  said  erections  and  buildings, 
nor  had  he  paid  any  rent  or  observed  any 
of  the  covenants  and  conditions  in  the 
agreement 

The  bill  alleged  that  the  plaintiffs  had 
frequently  applied  to  the  defendant  to  per- 
form his  part  of  the  agreement  but  without 
avail,  the  defendant  aJleging  that  he  had 
not  sufficient  means  to  complete  the  con- 
tract; and  it  prayed  that  the  defendant 
might  be  decreed  specifically  to  perform 
the  agreement,  and  that  in  addition  to  the 
specific  performance  thereof,  he  might  be 
ordered  to  pay  to  the  plaintiffs  such  a  sum 
by  way  of  damages  for  the  loss  occasioned 
to  them  by  his  delay  and  refusal  to  per- 
form the  agreement  as  the  Court  should 
think  fit 

The  defendant  demurred  for  want  of 


equity,  on  the  ground  that  a  contract  of 
this  nature,  namely,  to  build  to  the  satis- 
faction of  a  third  party,  was  not  a  contract 
of  which  the  Court  could  enforce  specific 
performance.  The  plaintiffs,  on  the  other 
hand,  contended  that  if  they  waived  the 
building  of  the  house,  as  they  now  at  the 
bar  offered  to  do,  and  took  damages  in  lieu 
thereof,  they  were  entitled  to  specific  per- 
formance of  the  other  part  of  the  agreement, 
namely,  to  compel  the  defendant  to  accept 
a  lease. 

Mr,  Roger9,  for  the  demurrer,  in  support 
of  his  contention  that  this  was  not  such 
a  contract  as  the  Court  could  specifically 
enforce,  cited 

Brace  Y,  Wehnert,  25  Beav.  348;  8.0. 
27  Law  J.  Rep.  (N.a)  Chanc.  572, 
in  which  it  was  held  that  a  contract  to 
build  a  house  according  to  a  plan  to  be 
agreed  upon  could  not  be  carried  into  effect 
in  this  Court  when  neither  plan  nor  speci- 
fications had  been  under  the  consideration 
of  the  parties. 

Mr,  A,  E.  Miller,  in  support  of  the  bill, 
relied  on 

Soames  v.  Edge,  Johns.  669, 
in  which  the  agreement  was  exactly  like  the 
present,  the  only  difference  being  that  in 
that  case  the  defendant  had  pulled  down 
the  old  house,  while  here  he  had  not  done 
as  mucL  There  the  plaintiff  waived  the 
building  of  the  new  house,  and  it  was  Eeld 
that  he  was  entitled  to  damages  for  the 
default  in  building  the  house,  and  to  spe- 
cific performance  of  the  contract  to  accept 
the  lease.  So  here,  if  the  plaintiffs  were 
willing  to  waive,  as  they  did,  the  building  of 
the  new  house,  they  might  have  damages 
instead,  and  the  Court  would  give  them 
specific  performance  of  the  other  part  of 
the  agreement  by  compeUing  the  defendant 
to  accept  the  lease.  The  agreement  was 
of  two  distinct  parts,  and  if  the  plainti£b 
were  entitled  to  relief  in  respect  of  either 
part,  the  demurrer  must  faiL  Brace  v. 
Wehnert  was  before  Lord  Caims's  Act 
(21  &  22  Tict.  c.  27.  a  2),  and  would  be 
decided  differently  now.  This  was  not  like 
the  case  of 

Stacker  v.  Wedderbum,    3  Kay  &  J. 

393 ;   a  c.  26  Law  J.  Rep.  (n.s.) 

Chanc.  713, 
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in  whicli  the  plaintiff  was  unable  and  could 
not  be  forced  to  carry  out  his  part  of  the 
contract^  nor  that  of 

Peto  V.  the  Brighton^  4:c,  Railway  Com- 
pony,  1  Hem.  k  M.  468;  &  c  32 
Law  J.  Rep.  (N.a)  Chanc.  677, 
in  which  the  plaintiff  was  met  by  the  same 
difficulty,  the  contract  being  to  construct 
a  railway,  which  the  Court  could  not  en- 
force on  the  plaintiffs  side.  There  was  no 
objection  of  that  sort  here;  and  the  plain- 
tiffs waiving  the  only  part  of  the  contract 
which  the  Court  could  not  specifically 
enforce,  they  were  entitled  to  specific  per- 
formance of  the  other  part 

Mr,  Rogers^  in  reply,  argued  that  Soames 
▼.  Edge  depended  wholly  on  the  fact  that 
the  *plaintiff  by  his  bill  waived  that  part 
of  the  contract  which  the  Court  could  not 
perform.  It  would  not  do  for  the  plaintiffs 
to  waive  it  now  at  the  bar.  They  must 
offer  such  waiver  by  their  bill — 

Norris  v.  JaekioHy  IJa  &  H.  319,  327. 

[Malins,  Y.C. — The  defendant  has  con- 
tracted to  erect  a  certain  house :  why  cannot 
the  plaintiffs  call  upon  him  to  execute  a 
lease  containing  covenants  to  build  accord- 
ing to  the  contract  9] 

It  was  no  part  of  the  agreement  that 
the  lease  should  contain  any  such  cove- 
nants; and  as  the  plaintiffs  had.no  right  to 
require  such  covenants  of  the  defendant, 
sorely  the  Court  would  not  compel  him  to 
accept  a  lease  with  such  covenants  in  it 

Malins,  V.C. — If  there  is  any  part  of 
the  relief  sought  by  this  bill  to  which  the 
l^aintiffi  can  establish  their  right,  the 
defendant's  demurrer  must  faiL  It  would 
be  a  hard  case  if  the  plaintiffs  failed,  for 
the  defendant  has  entered  into  an  agree- 
ment with  them  to  take  a  lease  of  their 
premises  and  pay  a  certain  rent,  and  to 
pull  down  the  buildings  now  standing  on 
the  ground,  and  build  thereon  another 
house  under  the  inspection  of  the  plaintiffs 
or  their  agents;  and  according  to  the  alle- 
gations in  the  bill  he  has  had  possession 
since  the  date  of  the  agreement,  but  has 
not  paid  any  rent,  nor  performed  any  part 
of  hia  covenants.  K  I  am  to  allow  the 
demurrer,  the  plaintiffs  would  have  no 
remedy  against  the  defendant,  though  he 
is  in  possession  under  the  agreement,  and 


has  had  possession  ever  since  it  was  exe- 
cuted, but  an  action  for  damages  at  law. 
In  the  case  of  Stacker  v.  Weddfrbum  there 
were  certain  things  to  be  done  by  the  plain- 
tiff of  which  the  Court  could  not  enforce 
specific  performance.  But  here  there  is 
nothing  to  be  done  on  their  part  but  to 
grant  a  lease,  which  the  defendant  on  his 
part  has  contracted  to  accept.  And  although 
the  plaintiffs  cannot  through  the  interven- 
tion of  this  Court  call  upon  the  defendant 
to  build  according  to  the  terms  of  the 
contract,  I  see  nothing  to  prevent  the 
plaintiffs  firom  calling  on  him  to  execute 
a  lease  containing  covenants  to  do  that 
which  he  has  contracted  to  do.  Those 
covenants  are  incident  to  the  contract,  and 
it  is  not  necessary  that  the  word  covenant 
should  be  expressly  used  in  the  agreement 
in  order  to  entitle  the  plaintiffs  to  have 
such  relief  as  will  enable  them  to  sue  the 
defendant  at  law  upon  covenants  under 
seal  Bra^x  v.  Wekneri  would  have  put 
some  difficulty  in  the  plaintiffs*  way  if  it 
were  still  the  law  of  this  Court :  but  it  was 
decided  before  the  passing  of  Lord  Caims's 
Act,  and  I  think  it  \&  allowed  on  both  sides 
now,  that  it  would  not  at  the  present  day 
have  been  decided  in-  the  same  way.  In 
Soames  v.  Edge^  Wood,  V.C.  overruled  the 
demurrer  upon  the  same  grounds  upon 
which  I  intend  to  overrule  the  demurrer 
here.  It  was  uiged  upon  me  that  the  deci- 
sion turned  wholly  upon  the  fact  that  the 
waiver  was  there  offered  by  the  bill  But 
I  do  not  think  that  was  so.  It  was  no 
doubt  a  circumstance  in  the  case,  but  the 
decision  is  not  rested  upon  it  It  proceeded 
upon  the  ground  that  where  there  is  some 
part  of  the  relief  to  which  the  plaintiff 
may  be  entitled,  the  Court  may  give  him 
damages  for  that  part  which  it  cannot 
enforce  him  to  perform.  And  therefore  the 
Court  made  the  defendant  Edge  take  a 
lease,  and  gave  the  plaintiff  damages  for 
the  non-biiilding  of  the  house.  So  here,  if 
the  corporation  say,  as  they  now  do,  that 
they  are  willing  to  waive  the  building  of 
the  house,  the  Court  can  award  them 
damages  for  the  breach  of  that  part  of  the 
contract,  and  can  decree  them  specific  per- 
formance of  the  remainder,  by  compelling 
the  defendant  to  accept  the  lease.  It 
appears  to  me  that  this  case  fcdls  within 
the  principle  of  the   decision  in  Soames 


Digitized  by 


Goo^^ 


144 


COURTS  OF  CHANCERY : 


[N.S. 


V.  Edge^  and  therefore  I  overrule  the  de- 
murrer (I). 

Solicitors  —  Mr.  Nelaon,   for  pUdntiffs  ;   Messrs. 
Brown  &  Godwin,  for  defendant. 


QlFFARD,  V.C. 

Dec.  17. 


VAUOHAN  V.  MOFFAT. 


Principal  and  Agent — Faciori  Acts — 
5  d:  e  Vict  c.  39.  *.  L— Pledge  by  Com- 
mission Agent — Possession  of  Goods  obtained 
by  Fraud. 

M,  a  merchant  and  factor^  of  London, 
employed  by  F,  a  merchant,  in  Holland, 
to  negotiate  sales  as  a  commission  agent, 
obtained  and  transmitted  to  V.  an  offer 
from  L.  d;  F.  to  purchase  a  quantity  of 
oil,  V.  accepted  the  offer,  and  subsequently 
shipped  a  parcel  of  oil  in  pursuance  of  the 
contract,  and  sent  the  bill  of  lading,  specially 
indorsed  to  L,  d;  F,  to  M,  in  order  that  it 
might  be  exchanged  for  L.  dt  F.^s  acceptance 
of  V.'s  draft.  Before  this  M,  without  any 
authority  from  V,  had  agreed  to  cancel  the 
contract  unth  L,  ds  F,  and  when  the  bill  of 
lading  arrived  M,  procured  L,  dc  F,  to  inr 
dorse  it  in  blank,  and  deliver  it  to  him,  by 
falsely  representing  that  the  special  indorse- 
ment had  been  made  by  mistake,  M.  then 
caused  the  oil  to  be  warehoused  in  his  oum 
name,  and  immediately  pledged  it  to  the 
plaintiffs  as  security  for  an  advance  of  3501, : 
— Held,  that  the  pledge  was  not  protected 
by  the  Factors'  Acts, 

In  the  year  1867,  Ericus  Gerhardua 
Verkade,  a  merchant,  of  Zaandam,  author- 
ized one  Moffat,  who  carried  on  business 
in  London  as  a  merchant  and  factor,  to 
negotiate  sales  of  refined  oil.  Moffat  had  no 
general  authority  to  act  for  Verkade,  but 
was  merely  empowered  to  transmit  offers 
and  to  act  in  the  ordinary  course  of  busi- 
ness as  a  commission-agent  having  specific 
instructions. 

In  the  beginning  of  December,  1867, 
Moffat  effected  a  sale  for  Verkade  to 
Mr.  Lambe,  who  carried  on  business  under 
the  firm  of  Lambe  &  Ffarmer,  of  forty  tons 

(1)  See  also  Kay  v,  Johnson,  2  Hem.  &  M.  118; 
Middleton  v.  Greenwood,  2  De  Gez,  J.  &  8.  142. 


of  refined  rape  oil,  at  39/.  a  ton,  twenty 
tons  to  be  delivered  in  the  course  of  each 
of  the  months  of  May  and  June,  1868. 
Some  months  before  any  of  the  oil  became 
deliverable,  Moffat,  yrithout  any  authority 
from  Verkade,  and  without  his  knowledge, 
agreed  with  Lambe  and  Ffarmer  to  cancel 
the  contract  On  the  16th  of  May,  Verkade, 
in  pursuance  of  the  contract,  shipped 
twenty  three  casks  of  oil.  Concerning  these 
no  question  arose  in  the  suit. 

On  the  26th  of  May,  1868,  Verkade  in 
further  fulfilment  of  his  contract  shipped, 
at  Amsterdam,  twenty-five  casks  of  oil,  per 
steam-ship  Diana.  The  bill  of  lading, 
which  was  drawn  in  favour  of  Verkade 
or  order,  was  by  him  specially  indorsed  in 
favour  of  Messrs.  Lambe  &  Ffarmer  or 
order,  and  sent  to  Moffat,  together  with 
a  bill  of  exchange  for  390/.,  drawn  upon 
Lambe  &  Ffarmer.  In  the  ordinary 
course  of  business,  Moffat  on  receiving 
these  documents  ought  to  have  procured 
Lambe  &  Ffarmer*s  acceptance  of  the 
bill  of  exchange,  and  to  have  handed  them 
the  bill  of  lading  on  receiving  from  them 
such  acceptance. 

About  the  30th  of  May,  1868,  the  DianOy 
having  the  twenty-five  casks  on  board, 
arrived  in  the  Thames,  and  Moffat  there- 
upon took  the  bill  of  lading,  which  was 
indorsed,  "Deliver  to  Messrs.  Lambe  h 
Ffarmer  or  order.  E.  G.  Verkade,"  to  Mr. 
Lambe,  and  told  him  that  the  indorsement 
was  made  by  mistake,  and  requested  him 
to  indorse  the  bill  of  lading  in  order  that 
the  goods  might  be  entered  at  the  Custom 
House.  Mr.  Lambe,  believing  Moffat's 
statement,  indorsed  the  bill  generally  in 
the  name  of  his  firm.  Moffat  afterwards 
handed  it  to  Messrs.  Richardson  &  Perry, 
the  proprietors  of  Sharpens  Wharf,  with 
instructions  to  them  to  land  the  twenty- 
five  casks  of  oil  on  his  account.  On 
the  same  day  Moffat  obtained  from  the 
plaintiffs,  who  were  oil  and  seed  brokers, 
an  advance  of  360/.  on  the  security  of  the 
twenty-five  casks,  and  gave  them  a  delivery 
order  for  the  same.  This  order  was  lodged 
with  the  wharfingers  and  entered  in  their 
books. 

Verkade  subsequently  claimed  the  twenty- 
five  casks,  and  the  wharfingers  having  in 
consequence  refused  to  deliver  them  to  the 
plaintiffs,  the  bill  was  filed  asking  a  dedar- 
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ation  that  the  plaintiffs  were  entitled  to  a 
charge  on  the  oil  and  an  injunction  to 
restrain  the  wharfingers  from  parting  with 
it  to  any  other  persons  than  the  plaintiffs. 
On  a  motion  foran  injunction  being  made,  it 
was  arranged  that  the  oil  should  be  sold, 
and  the  proceeds  deposited  in  a  bank  till 
the  right  to  them  was  decided.  The  motion 
was  now  brought  on  again,  and  by  consent 
the  hearing  of  the  motion  was  treated  as 
the  hearing  of  the  cause. 

The  sole  question  was,  whether  the  pledge 
by  MoffiEtt  to  the  plaintiffs  was  valid  against 
Yerkade  by  virtue  of  the  Factors'  Acts. 

Mr,  Druce  and  Mr,  Qrdham  HastingSj 

for  the  plaintiffs. — This  case  is  governed  by 

Batnea  v.  Stvainson,  4  Best  &  S.  270 ; 

S.C.  32  Law  J.  Rep.  (n.s.)  Q.B.  281, 

which  was  approved  of  in 

FuerUes  v.  Montis^  37  Law  J,  Rep. 
(N.a)  C.?.  137 ;  8.  c.  Law  Rep.  3 
C.P.268. 
The  principle  deducible  from  Baines  v. 
Swaifuon  is,  that  an  agent  whose  ordinary 
employment  it  is  to  sell,  however  limited 
his  authority  may  be  as  between  himself 
and  his  principal,  yet  is  a  person  capable  of 
making  a  good  title  to  third  persons  under 
the  Factors'  Acts.  In  order  to  do  thi^  he 
must  have  the  possession  of  the  goods,  and 
also  in  the  eyes  of  the  world  at  large  the 
property  in  them;  and  in  the  present  c^ise 
these  requisites  are  satisfied;  for  at  the 
time  when  the  pledge  was  made  Moffat 
had  possession  by  virtue  of  the  entry  in  the 
wharfingers'  books,  and  apparent  property 
by  virtue  of  the  bill  of  lading.  Verkade 
was,  in  fact,  Moffett's  principal  throughout, 
and  5  <fe  6  Vict,  a  39.  s.  4.  applies. 

Mr,  James  and  Mr,  Marten^  for  the 
defendant  Yerkade,  were  not  called  upon. 

Moffat  did  not  appear. 

QiFFASD,  Y.C. — I  perfectly  agree  with 
the  cases  which  Mr.  Druce  has  cited.  If 
Moffat  had  become  apparently  entitled 
without  the  act  of  any  third  person,  it 
may  be  that  he  would  have  been  able  to 
bind  his  principal  Yerkade.  But  in  fact 
Yerkade  took  a  very  prudent  and  proper 
course.  Moffat  was  merely  employed  to 
n^otiate  a  contract  The  bill  of  lading 
Yerkade  specially  indorsed  to  Messrs  Lambe 
k  Ffarmer.  With  their  subsequent  act  in 
Hbw  SsaiBB,  88.— CBAHa 


indorsing  the  bill  he  had  nothing  to  do, 
and  it  was  this,  not  any  act  of  his,  which 
put  the  goods  in  the  power  of  Moffat.  The 
result  is,  that  the  bill  must  be  dismissed, 
and  as  it  is  a  dry  question  of  law,  with 
costs. 


Solicitors— MesBTB.  W.  ft  W.  A.  Waller,  for  plidn- 
tifib ;  Menrs.  ThomM  &  HdlMns,  for  defen- 
dant.' 


Hathebley,  L.C. 

ANB 

Selwyn,  L.J. 

Nov.  20,  21,  23; 

Dec.  19. 


NKWTON  V.  NEWTON. 


Trust  —  Mortgage  —  Deposit  of  Title- 
Deeds, 

A  trustee  sold  out  trust  stocky  and  sub- 
aequently  advanced  money  to  one  of  hi» 
(iestuis  que  trust  for  the  purchase  of  an 
estate,  which  was  when  purchased  m/ortgaged 
to  the  trustee  for  the  advance.  He  afterwards 
deposited  the  deecU  with  his  bankers  to 
secure  ft  debt  due  from  himself.  Certain  of 
the  cestuis  que ,  trust  instituted  a  suit  for 
the  delivery  up  of  the  deeds,  on  the  ground 
that  the  money  advanced  on  mortgage  ufos 
trust  money;  and  the  trustee,  by  his  answer 
in  the  suit,  admitted  a  promise  by  himself 
to  execute  a  declaration  of  trust  of  the 
mortgage  in  favour  of  his  cestuis  que  trust. 
The  Court  of  appeal  held  that  the  admission 
by  the  trustee  that  the  money  advanced  by 
him  for  the  purchase  of  the  estate  was 
trust  money,  was  not  evidence  as  against 
the  bankers;  and,  being  of  opinion  on  the 
evidence  that  the  estcUe  had  not  been  shewn 
to  have  been  purchased  with  trust  money, 
on  this  ground  reversed  the  decree  by  the 
Master  of  the  Bolls  granting  the  relief 
prayed  by  the  bill. 

The  hearing  before  the  Master  of  the 
Rolls  is  reported  37  Law  J,  Rep,  (n.s.) 
Chanc.  705.  The  Court  of  Appeal  formed 
a  different  conclusion  on  the  evidence  to 
that  which  the  Master  of  the  Rolls  came  to. 
It  referred  to,  but  did  not  decide,  the  point 
of  law  raised  at  the  hearing  in  the  Court 
below.  The  facts  on  which  the  decision  of 
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the  Court  of  Appeal  is  based  are  stated 
folly  in  the  judgment.  They  may  be  briefly 
recapitulate  as  follows. 

Mr.  H.  G.  Robinson,  being  sole  trustee 
of  a  sum  of  consols,  sold  it  out.  He 
afterwards  advanced  a  sum  of  money 
to  the  defendant,  Mr.  Newton,  one  of 
the  cegtnis  qu€  trusty  with  which  the 
latter  purchased  an  estate.  This  estate  the 
purchaser  mortgaged  to  Robinson  for  the 
advance.  Advances  having  been  made  to 
Robinson  himself  by  the  London  and  West- 
minster Bank,  he  deposited  the  deeds  re- 
lating to  the  mortgage  with  the  bank.  It 
was  alleged  that  the  money  lent  by  Robin- 
son was  the  fund  of  which  he  was  trustee, 
and  the  cestuis  que  trust,  except  Mr. 
Newton,  viz.,  Mrs.  Newton  and  their  five 
infant  children,  consequently  filed  a  bill 
asking  for  an  account  against  Robinson, 
a  declaration  that  the  bank  had  no  interest 
in  the  mortgage,  and  an  order  that  the  bank 
should  deliver  up  the  deeda  It  was  alleged 
that  Robinson  had  promiBed  to  execute  a 
declaration  of  trust  of  the  mortgage,  and 
by  his  answer  he  admitted  this.  The  bank 
had  no  notice  of  the  trust.  The  Master  of 
the  Rolls  held  the  teituis  que  trust  entitled 
to  the  delivery  up  of  the  deeds,  and  to 
priority  over  the  bank.    The  bank  appealed 

A  similar  mortgage  had  been  executed 
by  Robinson  in  favour  of  another  of  his 
private  creditors,  Mr.  Benjamin  Webster, 
and  the  decree  made  by  the  Master  of  the 
Rolls  applied  to  that  as  well  as  to  the  London 
and  Westminster  Bank's  mortgage.  But 
Mr,  Webster  had  not  appealed. 

The  hearing  of  the  appeal  by  the  bank 
took  place  befbre  the  Lords  Justices ;  but 
judgment  was  delivered  after  Sir  W.  Page 
Wood  had  accepted  the  Great  Seal. 

Mr,  Jessel  and  Mr.  Langworthy,  for  the 
London  and  Westminster  Bank,  cited 
WaUwyn  v.  Lee,  9  Ves.  24. 
Manningford  v.  Toleman,  1  ColL  C.C. 
670;   S.C   U  Law  J.   Rep.   (n.s.) 
Ghana  160. 
Eyre  v.  Burmester,  10  H.L.  Cas.  90; 
S.C  33  Law  J.  Rep.  (n.s.)  Chanc 
652. 
Joyce  V.  De  Moleyne,  2  Jo.  &  Lat  374. 
Ex  parte  Oawthome,  m  re  Foot,  1  Glyn 

<fc  J.  240. 
^<tffff  V.  James,  8  Law  Times,  N.S.  5. 


Thomdike  v.  Hunt,  3   De  Gex  &  J. 

563;  s.  c.    28  Law  J.  Rep.   (n.s.) 

Chanc  417. 
Colyer  v.  Finch,  5  H.L.  Cas.  905,  921; 

s.  c.  19  Beav.  500;  26  Law  J.  Rep. 

(n.s.)  Chanc.  65. 
Mr.  SotUkgate  and  Mr.  Everitt,  for  the 
plaintiffs,  cited 

Dodds  V.  HiUe,  2  Hem.  &  M.  424. 
Benbow  v.  Townsend,  1  Myl.  «k  K.  506; 

s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  215. 
PhUlipe  V.  PhiUips,  3  Giff.  200 ;  s.  c, 

31  Law  J.  Rep.  (n.s.)  Chanc  321. 
The  Attorney  General  v.  WiUdnB,  17 

Beav.  285,  292;  s.c  22  Law  J.  Rep. 

(N.8.)  Chanc  830. 
Fnuer  v.  Jones,  5  Hare,  475;  s.  c  17 

Law  J.  Rep.  (n.s.)  Chanc  353. 
Allenv.  Knight,  5  Hare,  272;  s.  c  15 

Law  J.  Rep.  (n.s.)  Chanc  430;  16 

Ibid.  370. 
Parker  v.   WhyU,  1  Hem.  <fc  M.  167 ; 

S.C   32  Law  J.  Rep.  (n.s.)  Chanc 

520. 
Ogilvie  v.  Jeaffreson,  2  Giffl  353 ;  s.  c 

29  Law  J.  Rep.  (n.s.)  Chanc  905. 
Mr.  Langworthy,  in  reply,  referred  to 
1  8eton  on  Decrees,  385. 

The  LoBD  Chancellor  (Dec.  19). — 
This  case  was  heard  before  Lord  Justice 
Selwyn  and  myself,  sitting  as  Lords  Justices, 
and  the  judgment  which  I  am  now  about 
to  read  is  the  judgment  of  the  Court  In 
this  case  the  London  and  Westminster  Bank, 
who  are  defendants  to  the  suit,  by  their 
public  officer,  have  appealed  from  a  decision 
of  the  Master  of  the  Rolls,  whereby  the 
public  officer  has  been  directed  to  deliver 
up  a  certain  indenture  of  mortgage,  dated 
the  25th  day  of  September,  1862,  and  all 
other  documents  of  title  relating  to  the 
premises  therein  comprised,  and  further  to 
pay  to  the  plaintiffs  so  much  of  the  costs 
of  this  suit  as  have  been  occasioned  by  the 
claim  of  the  bank  to  an  equitable  charge, 
or  to  the  benefit  of  the  above-mentioned 
mortgage  security,  under  an  aUeged  de- 
posit with  them  by  the  defendant  Heniy 
GWrge  Robinson.  The  circumstances  of 
the  case,  so  far  as  it  affects  the  appellants, 
are  as  follow.  The  plaintiff,  Mrs.  Newton, 
and  her  husband,  the  defendant,  Augustus 
Newton,  allege  tiiat,  by  a  post-nuptial  set- 
tlement, dated  the  12th  of  November,  1856, 
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a  Bom  of  4,36U.  2s.  3d  3^  per  cent  con- 
sok,  to  which  Mrs.  Newton  was  entitled 
for  her  separate  use,  was  assigned  to  the 
defendant  Henry  George  Robinson  and  one 
Edwin  Kingsford,  upon  trust,  subject  to 
certain  other  limitations  which  hare  deter- 
mined, to  raise  a  sum  not  exceeding  300/., 
to  be  disposed  of  as  Mrs.  Newton  should 
approve;  and  subject  thereto,  upon  trust 
to  pay  the  income  to  Mrs.  Newton  to  her 
separate  use  without  power  of  anticipation, 
and  on  her  decease  to  pay  the  income  to 
her  husband  for  life,  ana  after  the  death  of 
the  survivor,  upon  certain  trusts  for  the 
benefit  of  children  and  grandchildren.  There 
has  been  issue  of  the  marriage,  some  of 
whom  are  still  infiuits.  Kingsford  died 
without  having  acted  in  the  trusts,  and  the 
fund  was  transferred  into  the  name  of  Ro- 
binson alone  on  the  17th  of  February,  1860. 
Some  question  has  been  raised  by  ihe  ap- 
pellants whether  this  settlement  was  in 
&ct  ever  executed.  The  Master  of  the  Rolls 
came  to  the  conclusion  that  there  was  suffi- 
cient evidence  of  it,  and  sufficient  evidence 
of  its  contents.  We  agree  with  him  in  that 
condusion.  Newton  swears  positively  to  a 
copy  made  by  him  of  the  draft  of  a  settle- 
ment The  moneys,  corresponding  to  the 
amount  mentioned  in  the  draft,  came  to 
Robinson's  hands  under  some  trusts,  and 
no  other  trust  is  suggested.  The  fund  was 
dealt  with  by  Robinson  as  a  trustee  in  raising 
the  300/.,  and  also  in  the  transactions  after- 
wards referred  to  in  respect  of  the  property 
bought  of  Mr.  Marshall ;  and  by  the  deed 
of  the  24th  of  December,  1863,  Robinson 
recognizes  the  trust  as  an  existing  trust 
under  a  deed  of  the  12th  of  November, 
1856. 

Jt  appears  that  very  soon  after  Ro- 
binson had  obtained  possession  of  the 
fund  it  was  tampered  with  by  him,  at 
the  request  and  for  the  benefit  of  the 
defendant  Augustus  Newton.  One  of  the 
earliest  sums  sold  out  appears  to  have 
been  sold  for  the  purpose  of  paying  a 
debt  of  Mr.  Newton's  due  to  one  Gibbs, 
and  as  to  this  no  question  is  now  raised. 
In  August,  1860,  Robinson,  at  New- 
ton's request,  bought  an  estate  in  Sussex 
of  a  Mr.  Marshall  for  2,000/.,  and  the 
purchase-money  was  raised  by  sale  of  the 
remaining  portions  of  the  trust  fund  then 
in  Robinson's  name,  for  the  last  sales  of 


stock  appear  to  have  been  the  sale  of 
1,800/.  stock  on  the  1st  of  August  and 
960/.  17«.  3d,  on  the  6th  of  August,  1860. 
By  indenture  of  that  date  the  property  was 
conveyed  to  the  usual  uses  to  bar  dower, 
and  subject  thereto  to  Mr.  Newton  in  fee. 
An  indenture  however  was  executed,  dated 
the  next  day,  made  between  Newton  of 
the  first  part,  George  F.  Robinson  of  the 
second  part,  and  the  defendant  Robinson 
of  the  third  part,  by  which  it  is  recited 
that  Newton  had  borrowed  the  2,000/.  of 
Robinson  on  the  agreement  that  it  should 
be  laid  out  in  buying  the  estate  of  Mar- 
shall, and  that  Newton  should  mortgage 
the  land  so  bought  to  Robinson  in  fee;  and 
Newton  accordingly  conveys  the  estate  to 
Robinson  to  secure  the  2,000/.  and  in- 
terest; and  by  the  same  deed  Newton 
covenants  with  Robinson  that  certain  other 
property  should  be  charged  with  the  re- 
payment of  the  said  2,000/.  and  interest 
Subsequently,  by  a  deed,  dated  the  24th 
of  December,  1860,  and  made  between  the 
plaintiff  Mrs.  Newton  of  the  first  part, 
Mr.  Newton  of  the  second  part,  and  Robin- 
son of  the  third  part,  after  reciting  the 
settlement  and  reciting  that  Mr.  and  Mrs. 
Newton,  in  pursuance  thereof^  had  directed 
Robinson  to  sell  a  sufficient  part  of  the 
trust  funds  to  raise  the  2,000/.,  and  to 
invest  it  on  mortgage  of  a  freehold  estate 
about  to  be  conveyed  to  Newton,  and 
reciting  the  last-mentioned  mortgage-deed, 
Robinson  acknowledged  that  he  stood 
possessed  of  the  mortgage  as  part  of  the 
funds  and  securities  subject  to  the  settle- 
ment Robinson  subsequently  deposited 
this  mortgage-deed  with  Webster,  one  of 
the  defendants  to  the  suit,  as  a  security  for 
1,000/.  advanced  by  him  to  Robinson, 
without  giving  notice  of  the  declaration  of 
trust  On  the  6th  of  August,  1860,  as  has 
been  observed,  the  whole  trust  fund  had 
been  sold  out  and  exhausted,  but  several 
other  advances  of  money  seem  to  have 
been  made  from  time  to  time  by  Robin- 
son to  Newton.  On  the  8th  of  May, 
1861,  by  an  indenture  of  that  date, 
another  property  in  Sussex  was  con- 
veyed to  Newton  in  fee,  in  consideration 
of  1,100/.,  by  Wingrove  and  Budds.  By 
an  indenture,  dated  the  25th  of  Sep- 
tember, 1862,  and  made  between  Newton 
of  the  first  part,  George  Frederick  Robin- 
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son  of  the  second  part,  and  the  defendant 
Robinson  of  the  third  part,  after  reciting 
the  purchase-deed  of  May,  1861,  and  recit- 
ing that  Newton  since  the  date  of  the 
conveyance  had  expended  a  considerable 
sum  in  improving  the  property,  and  that 
the  defendant  Robinson  haid,  for  the  pur- 
poses of  such  improvements  and  for  other 
purposes,  at  different  times,  advanced  various 
sums  of  money  to  Newton,  amounting  in 
the  whole  to  1,100Z.,  for  which  he  required 
security,  Newton  conveyed  all  the  pro- 
perty bought  of  Wingrove  and  Budds,  and 
all  the  improvements  thereon,  to  the  defen- 
dant Robinson,  by  way  of  mortgage  to 
secure  the  payment  of  1,100^.  and  in- 
terest by  the  25th  of  September,  1863. 
In  November,  1862,  Robinson,  wishing 
to  obtain  assistance  from  the  bank  of  the 
appellants,  proposed  to  deposit  with  them 
the  mortgage-deed  of  the  Wingrove  pro- 
perty as  a  security  for  future  advances. 
They  caused  the  title  and  value  of  the 
property  to  be  investigated,  and  were 
advised  that  the  mortgage  would  be  a  good 
security  for  600^.  He  accordingly  depo- 
sited the  mortgage-deed  and  the  title-deeds 
on  the  8th  of  November,  1862,  when  the 
bank  advanced  him  600/. ;  and  they  have 
since  made  further  advances.  The  bank 
had  no  direct  notice  of  any  trust  affecting 
the  property. 

The  bill  alleges  that  this  l,100iL  was 
part  of  the  trust  funds;  but  of  this  there 
is  no  proof,  nor  is  it  easy  to  see  how  such 
could  be  the  case.  The  fund  in  specie  had 
been  wholly  disposed  of  by  Robinson  in 
August,  1860,  nine  months  before  the 
purchase  by  Newton  in  May,  1861,  and 
still  longer  of  course  before  he  could  have 
made  the  improvements  alleged.  The 
account  of  Robinson  with  the  London  and 
Westminster  Bank  appears  to  have  been 
overdrawn,  until  Webster's  advance  made 
on  the  deposit  by  Robinson  of  the  pre- 
vious purchase  -  deeds  had  turned  the 
balance. 

There  is  no  trace  therein  of  the  produce 
of  the  trust  fund.  It  appears  that  there 
were  many  money  transactions  between 
Newton  and  Robinson.  This  appears  by 
Newton's  deposition  on  behalf  of  the  plain- 
tiffs. He  admits  that  he  fumishcKi  an 
account  to  Robinson  shewing  that  he  had 
received  from  Robinson  5,232/.  j  but  this 


he  says  relates  also  to  other  property,  and 
it  is  suggested  that  many  of  Robinson's 
payments  were  in  respect  of  other  moneys 
received  by  him  as  Newton's  agent  Robin- 
son himself  is  abroad.  He  has  put  in  an 
answer  through  the  solicitor  of  the  plain- 
tiffs, but  he  has  not  been  examined  as  a 
witness.  The  plaintiffs  aver  that  they  cannot 
compel  him,  residing  as  he  does  abroad, 
to  be  examined,  and  that  he  declines  to 
do  more  than  answer.  In  that  answer  he 
states,  that  in  September,  1862,  Newton 
was  desirous  of  buying  a  property  adjoining 
that  purchased  by  him  of  Miu*shall,  and 
applied  to  him  to  make  a  further  advance 
out  of  the  trust  funds.  He  states  the  mort- 
gage of  Wingrove's  property  to  him,  and 
says,  that  the  1,100/.  mentioned  in  the 
mortgage-deed  was  part  of  the  trust  funds 
comprised  in  the  settlement.  He  bajs 
further,  that  he,  out  of  his  own  moneys, 
advanced  considerable  sums  to  Newton  for 
the  purpose  of  improving  the  property,  and 
that  he  had  laid  out  the  sums  so  advanced 
by  him  in  improving  the  property  accord- 
ingly. He  says  he  has  advanced  to  Newton 
very  large  sums  of  money,  far  beyond  the 
amount  of  the  trust  funda 

No  mere  admissions  by  Robinson  in 
his  answer  can  affect  the  appellants;  but 
it  is  clear,  on  the  face  of  his  state- 
ments, that  Robinson  must  have  a  very 
imperfect  recollection  of  the  facts.  He 
states  that  Newton  was  desirous  of  pur- 
chasing the  property  in  September,  1862, 
whereas  it  had  been  bought  and  paid  for 
in  May,  1861.  It  is  for  the  plaintiffs 
to  prove  that  Wingrove's  estate  was  bought 
with  trust  moneys,  or  otherwise  affected 
by  the  trusts  of  the  settlement.  The  very 
facts  proved  shew  that  there  could  have 
been  no  trust  money  vrith  which  it  was 
purchased,  and  the  deeds,  on  the  face  of 
them,  deal  with  the  property  as  bought  by 
Newton,  and  with  the  advance  by  Robinson 
to  Newton  of  1,100/.  as  an  advance  for 
the  purpose  of  enabling  Newton  to  improve 
the  property.  The  Master  of  the  Rolls 
appears  to  have  been  struck  with  the  appa- 
rent improbability  of  Robinson's  making 
the  purchase  with  any  fund  of  his  own; 
but  Robinson  had,  as  appears  from  the 
evidence  in  this  cause,  fraudulently  obtained 
a  large  sum  of  money  from  Webster  by 
deposit  of  the  title-deeds  of  the  Marshall 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


149 


poichase,  as  to  which  he  had  executed  a 
declaration  of  trust 

But,  then,  no  doubt  a  dechuration  of  trust 
may  be  made  by  parol  of  a  sum  secured  by 
mortgage,  and  both  Mr.  and  Mrs.  Newton 
depose  to  such  a  declaration.  Now  I  will 
re^  to  the  evidence,  which  I  think  may  be 
very  briefly  stated.  Mrs.  Newton  says,  in 
the  first  place,  *'  My  father  died  on  the  7th 
of  May,  1859.  Mr.  Kobinson  used  after  that 
occasionally  to  send  me  the  dividends  for 
the  consols,  and  sometimes  I  went  to  him 
for  them.  I  never  had  an  objection  made  by 
any  one  as  to  my  receiving  the  dividends 
for  my  life.  Mr.  Kobinson  told  me  that 
500/.  had  been  sold  out  of  the  consols  to 
pay  Mr.  Blome,  and  I  believed  it.  I  asked 
the  defendant  Robinson  myself  to  advance 
the  1,500^  to  buy  Marshall's  property.  He 
said  if  I  did^not  like  he  would  not  buy  it. 
I  told  him  that  it  would  be  for  my  advan- 
tage tiiat  he  should  buy  that  property  out 
of  the  trust  funds.  I  asked  the  defendant 
Bobinson  personally  to  buy  Wingrove*s  pro- 
perty. I  told  him  it  would  increase  our 
income.  I  have  never  had  any  dividends 
since  Mr.  Bobinson  lefL  I  signed  Exhibit 
No.  4  at  South  HilL  I  knew  this  related  to 
Marshall's  property.  The  defendant  Bobin- 
son promised  us  a  similar  one  in  Wingrove's 
property,  but  we  never  got  it.  I  was  present 
when  my  husband  executed  the  1,100/. 
mortgage  to  the  defendant  Bobinson.  I 
then  a^ed  the  defendant  Bobinson  to  give 
us  a  declaration  of  trust  in  respect  of  it,  and 
he  promised  to  do  so.  I  never  heard  till 
after  Mr.  Bobinson  had  left  that  he  had 
deposited  either  of  the  mortgages  with  any 
one."  Then,  when  cross-examined,  she  says, 
"I  ceased  to  receive  the  dividends  from 
Mr.  Bobinson  at  the  beginning  of  1861." 
Then  Mr.  Newton  states  this:  He  says 
he  was  not  personally  indebted  in  1,100/. 
Then  he  says,  "  I  dare  say  Mr.  Bobinson 
was  three  months  in  negotiating  the  pur- 
chase by  our  instructions,"  that  is,  the 
Wingrove  purchase.  "Mr.  Bobinson  and 
Mr.  Budd,  solicitor  to  Mr.  Wingrove,  settled 
the  purchase  between  them.  I  and  my  wife 
wrote  to  Mr.  Bobinson  requesting  1dm  to 
purchase  the  Wingrove  property  out  of  the 
trust  fiinds."  (I  may  say  there  is  no  such 
letter  produced.)  "  I  believe  Mr.  Bobinson 
banked  at  the  London  and  Westminster 
Bank."  That  I  think  is,  in  truth,  nearly  the 


whole  of  what  he  says  about  the  Wingrove 
property.  He  does  say  in  the  earlier  part 
this  :  "  He  afterwards  advanced  to  me  out 
of  the  trust  funds  1,100/.  to  buy  a  property 
adjoining  that  belonging  to  Mr.  Wingrove, 
making  altogether  an  advance  of  3,100/. 
out  of  the  trust  funds.  He  agreed  to  advance 
this  money  out  of  the  trust  fimd^.  On  both 
properties  I  executed  a  mortgage  in  trust 
to  Mr.  Bobinson.  I  have  never  received 
from  Mr.  Bobinson  any  cash  account  of  the 
moneys  I  so  received  from  Imn.  I  made  out 
a  cash  account  which  I  furnished  to  Mr. 
Bobinson."  Then  he  mentions  that  his 
account  amounted  to  5,232/.  Then  he  pro- 
duces the  declaration  of  trust  as  to  Mar- 
shall's property ;  and  he  says,  "  TMs  relates 
to  Marshidl's  property,  and  he  promised  me 
one  with  regard  to  Wingrove's,  but  he  never 
gave  it  to  me.  I  signed  the  mortgage  of 
Wingrove's  property  upon  the  faith  that  the 
document  was  to  be  given  to  me."  I  can 
only  say  upon  that,  there  is  no  letter  pro- 
duced shewing  the  request  to  buy  it  out  of 
the  trust  funds  ;  and,  as  I  have  already 
shewn,  no  such  trust  fimds  existed. 

Now,  it  would  be  highly  dangerous  to 
allow  a  trust  to  be  created  contrary  to  all 
the  written  documents  in  the  case  solely 
on  the  statements  of  the  persons  claiming 
the  benefit  of  the  trust,  unless  such  evidence 
were  very  strongly  corroborated  by  other 
testimony,  or  by  the  fEicts  and  circumstances 
of  the  case.  As  regards  the  land  bought  of 
Marshall,  the  trust  fund  was  sold  out  at  the 
date  of  the  purchase;  the  mortgage  by  Newton 
was  executed  on  the  next  day  to  that  of  the 
conveyance  to  him,  and  a  formal  declaration 
of  trust  was,  about  four  or  five  months  after- 
wards, executed  by  Bobinson.  But  as  regards 
the  purchase  from  Wingrove  and  Budd, 
there  was  no  trust  fund  wherewith  to  pur- 
chase it,  nor  any  money  standing  to  Bobin- 
son's  credit  which  could  be  traced  back  to 
the  produce  of  any  trust  fund.  The  mort- 
gage to  Bobinson  was  not  made  till  nearly 
a  year  and  a  half  after  the  purchase  in  May, 
1861,  viz.,  in  September,  1862.  It  purports 
to  be  made  for  money  advanced  by  Bobinson 
to  Newton,  not  indeed  as  purchase-money, 
but  to  enable  Newton  to  improve  the  pro- 
perty, which  exactly  agrees  with  Bobinson*s 
statement  in  his  answer  that  he  made 
advances  out  of  his  own  moneys  for  that 
purpose ;  and  Bobinson  never  executed  any 


Digitized  by 


Google 


150 


COUETS  OF  CHANCERY ; 


[N.& 


declaration  of  trust  of  this  mortgage.  It  is 
said  by  Mr.  and  Mrs.  Newton  that  they 
asked  him  so  to  do,  and  that  he  promised 
to  accede  to  their  request;  but,  in  fact,  he 
never  did  execute  any  such  deed,  and  there 
is  no  evidence  of  any  subsequent  application 
to  him  on  the  subject.  Mrs.  Newton  (in  her 
depositions)  says  that  she  ceased  to  receive 
dividends  from  Eobinson  in  the  beginning 
of  1861;  and  he  deposited  the  mortgage 
from  Newton  with  the  appellants  in  Novem- 
ber, 1862,  and  did  not  leave  England  till 
the  5th  of  December,  1 863 ;  so  that,  although 
the  purchase  of  the  estate  in  question  was 
made  more  than  two  and  a  half  years  before 
he  left  England,  not  a  trace  remains  of  any 
trust  beyond  the  evidence  of  Mr.  and  Mrs. 
Newton  themselves,  and  the  admission  of 
Robinson  in  his  answer.  But,  as  has  been 
observed,  this  admission  cannot  be  read  as 
evidence  against  the  appellants,  and  it  is  a 
strong  circumstance  that  the  plaintitfiB,  on 
whom  the  burden  of  proof  lies,  have  not 
examined  Robinson  as  a  witness,  though 
they  have  procured  his  answer. 

The  facts  of  the  case  shew  that  Newton 
was  indebted  to  Robinson  on  his  private 
account,  and  being  so  indebted  he  executed 
a  mortgage  to  Robinson  for  1,100^.  Robin- 
son would  have  a  right  to  apply  that  mort- 
gage as  he  thought  fit  to  the  private  debt, 
or  to  the  trust  debt  in  the  absence  of  any 
stipulation  to  the  contrary  on  the  part  of 
Newton,  and  the  circumstances  of  the  case 
do  not  satLsfy  us  that  he  ever  agreed  to 
declare,  much  less  that  he  did  declare,  him- 
self to  be  a  trustee  of  the  mortgage  so  made 
to  him  by  Newton.  If  so,  the  appellants 
are  entitled  to  the  benefit  of  their  lien  on 
the  mortgage-deed  to  the  extent  of  the 
moneys  due  to  Robinson  thereon ;  and,  as 
no  offer  is  made  by  the  bill  to  redeem  them, 
we  think  that,  as  against  them,  the  bUl 
should  have  been,  and  must  now  be,  dis- 
missed with  costs. 

The  conclusion  at  which  we  have  arrived, 
upon  the  £acts  of  this  case,  and  the 
failure  on  the  part  of  the  plaintiffs  to  estab- 
lish in  evidence  the  case  idleged  by  them  as 
against  the  appellants,  render  it  unnecessary 
for  us  to  decide  the  question  of  law  whidi 
was  raised  on  behalf  of  the  appellants.  It 
was  argued,  on  behalf  of  the  appellants, 
that  as  the  defendant  Robinson  was  the 
legal  owner  of  the  indenture  of  the  25th  of 


September,  1862,  and  as  that  deed  had  been 
deUvered  to  the  appellants  as  purchasers 
for  value  without  notice  of  the  plaintiffs' 
rights,  a  Court  of  equity  ought  not  to 
interfere  with  the  possession  of  the  deed 
so  acquired  by  them ;  and  that  the  decree, 
even  if  it  could  be  supported,  so  far  as  it 
related  to  the  estate,  was,  at  all  events, 
erroneous  in  so  fer  as  it  ordered  the  appel- 
lants to  deliver  up  the  deed.  The  cases  of 
WaUwyn  v.  Lee  and  Joyce  v.  De  Moleyna 
were  referred  to  as  authorities  in  support 
of  that  contention.  Although  we  have 
decided  this  case  upon  another  point,  we 
think  it  right  to  observe  that  in  Wallwyn 
v.  Lee  the  sole  object  of  the  suit  was  the 
recovery  of  the  title-deeds ;  and  the  Court 
there  refused  to  give  assistance  against  a 
purchaser  for  valuable  consideration  with- 
out notice.  Lord  Eldon  referred  to  the 
principle  that  this  Court  will  not  stir 
against  a  purchaser  for  valuable  considera- 
tion without  notice.  There  appears  to  us  to 
be  a  material  distinction  between  such  a 
case  as .  WaUtoyn  v.  Lee  and  cases  in  which, 
either  in  consequence  of  the  fund  being 
in  court,  as  in  Stackhaute  v.  the  Countess  of 
Jersey  (1),  or  in  consequence  of  the  legal 
estate  being  outstanding  in  a  trustee,  and  the 
beneficial  interest  being  claimed  by  several 
adverse  but  equally  innocent  purchasers  for 
value  without  notice,  the  Court  is  called 
upon  to  declare  and  does  declare  the  right 
to  the  fund  or  estate  in  question.  In  such, 
cases  the  Court  is  necessmly  called  upon 
to  make,  and  does  make,  a  decree  against 
some  one  or  more  of  such  purchasers  for 
value;  but  as  in  the  language  of  Lord 
St.  Leonards,  in  SmM  v.  Chichester  (2), 
*'  it  is  deaiiy  settled  that  the  right  to  the 
estate  confers  the  right  to  the  possession  of 
the  title-deeds,"  such  a  decree  would  be 
obviously  incomplete  in  a  material  particular 
i!^  while  declaring  the  plaintiff  to  be  abso- 
lutely entitled  to  the  whole  beneficial  inter- 
est in  the  estate,  it  left  the  title-deeds  in 
the  possession  of  one  of  the  defendants, 
claiming  to  hold  them  under  an  adverse 
title  which  the  same  decree  declared  to 
have  no  valid  foundation.  In  Joyce  v.  De 
Moleyns  Lord  St  Leonards  expressly  states 
that  the  very  point  which  he  was  then 

(1)  1  Jo.  &  H.  721;  8.  c.  30  Law  J.  (n.s.)  Rep. 
Cbanc.  421. 

(2)  21>r.  &W.42. 
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exiled  upon  to  decide  in  that  case  had  been 
decided  in  WaHtpyn  y.  Lee,  and  in  the 
same  judgment  he  mentions  and  recognizes 
the  case  of  Smith  v,  Chichester^  to  which  we 
have  sJready  referred.  These  authorities 
have  been  reviewed  by  the  Master  of  the 
Rolls  in  the  present  case ;  and  as  his  Lord- 
ship found  that  the  legal  estate  was  still 
outstanding  in  the  trustee  Robinson,  and 
as  his  Lordship  decided  that,  upon  his  view 
of  the  evidence,  the  plainti£b  were  entitled 
to  a  declaration  confirming  their  equitable 
title  to  the  estate,  he  has  also  by  the  decree 
ordered  the  appellants  to  deliver  up  the 
mortgage-deed  and  the  other  documents  of 
title  relating  to  the  premises  therein  com- 
prised. Although  we  have  arrived  at  a 
different  conclusion  upon  the  evidence  in 
this  case,  we  wish  to  be  understood  as  not 
entertaining  any  opinion  adverse  to  that 
expressed  by  the  Master  of  the  Rolls  upon 
tins  question  of  law.  The  appeal  must,  we 
think,  be  allowed,  and  the  bill  dismissed, 
with  costs  as  against  the  af^Uants.  There 
will  be  no  costs  of  the  appeal  The  deposit 
will  be  returned. 

Soficiton — Messrs.  Roy  k  Oartwright,  for  appel- 
laoktB ;  Mr.  R.  H.  Peupmnt,  for  respondents. 


Lord  Romillt,  M.R. 
Dec  22. 


In  re  the  general 

EOLLINO  STOCK  COM- 
PANY. 

{Ex  parte  the  al- 
liance BANK.) 


Bill  of  Exchange — Collateral  Securities 
— Appropriation. 

Shares  were  deposited  to  secure  a  debt, 
and  hills  were  given  as  a  collateral  security. 
The  bills  were  renewed  and  the  new  bills 
discounted.  Both  debtor  and  creditor  became 
insolvent : — Held,  that  the  holders  of  the 
hills  were  not  entitled  to  the  shares  as  a 
specific  security. 

Ex  parte  Wariug,  19  Ves.  345,  and  Powles 
V.  Hargreaves,  3  De  Gex,  M.  <k  G,  430; 
t.  c.  23  Law  J,  Rep.  (n.s.)  Chanc.  1, 
distinguished. 

In  March,  1863,  the  General  Rolling 
Stock  Company  agreed  with   Mr.  Lamie 


Murray,  the  concessionnaire  and  contractor 
for  the  Turin  and  Savona  Railway,  to 
advance  him  12,000/.,  for  nine  months,  at 
6/.  per  cent  per  annum.  Mr.  Murray  was 
to  pay  the  company  a  bonus  of  2,000/., 
and  to  give  his  acceptances  at  nine  months 
to  the  company  for  these  sums  of  12,000/. 
and  2,000/.,  and  to  deposit  with  the  com- 
pany, as  collateral  security  for  the  same 
sums,  certain  shares  in  the  Turin  and 
Savona  Railway,  and  certain  shares  in  the 
Hainault  and  Flanders  Railway.  The  com- 
pany was  to  provide  all  the  rails  for  the 
Turin  and  Savona  Railway;  and  if  this 
part  of  the  agreement  were  broken  (an 
event  which  happened),  Mr.  Murray  was 
to  pay  a  further  bonus  of  3,000/.  All  this 
was  done ;  but,  in  accordance  with  a  sub- 
sequent agreement,  the  period  of  nine 
months  was  extended,  and  the  bills  were 
to  be  renewed  from  time  to  time. 

Foxur  sets  of  bills  were  thus  accepted, 
and  the  three  earlier  sets  were  duly  retired; 
the  fourth  set  was  for  21,000/.,  the  amount 
having  been  increased  in  order  to  cover  fur- 
ther bonuses.  Of  this  set,  bills  for  16,000/. 
were  discounted  by  the  Alliance  Bank,  and 
bills  for  5,000/.  by  Mr.  Green.  When  they 
became  due,  a  fifth  set  was  issued,  and  the 
company  retired  those  held  by  Mr.  Green 
with  bills  of  the  new  set  to  the  amount  of 
5,000/.;  but  the  remaining  bills  of  the  new 
set  were  discounted  by  the  company  for  their 
own  benefit,  leaving  overdue  bills  of  the 
fourth  set,  to  the  amount  of  16,000/.,  in 
the  hands  of  the  Alliance  Bank.  These  bills, 
when  presented  by  the  bank,  were  dis- 
honoured. The  company  was  now  being 
wound  up,  and  the  present  summons  was 
taken  out  by  the  Alliance  Bank  in  the 
course  of  the  winding-up. 

Mr.  Murray  died  insolvent  in  1867. 
Some  of  the  shares  deposited  with  the 
company  had  been  sold  by  persons  to 
whom  the  company  had  given  them  aa 
security  for  a  debt,  and  the  surplus,  after 
satifidfying  that  debt,  was  2,835/.  7s.  4d. 
This  sum,  and  fifty  shares  in  the  Turin 
and  Savona  Railway  remaining  unsold, 
were  now  claimed  by  the  Alliance  Bank 
as  a  specific  security ;  and  the  same  claim 
was  made  by  the  holders  of  the  fifth  set  of 
bills,  who  asserted  a  right  in  priority  to 
that  of  the  Alliance  Bank.  The  question, 
however,  between  the  bank  and  the  holders 
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of  the  fifth  set  of  bills  was  one  of  evidence, 
which  need  not  be  reported.  The  daims 
were  all  opposed  on  the  same  grounds  by 
the  official  liquidator  of  the  General  Rolling 
Stock  Company. 

Sir  R.  Baggcdlay  and  Mr,  Eddis,  for 
the  Alliance  Bank. — The  case  is  decided 
by  the  rule  in 

Ex  parte  Waring,  19Ves.  345; 
and  the  rule  is  not  confined  to  cases  of 
bankruptcy — 

Powles  V.  Hargreaves,  3  De  Gex,  M.  <fc 

G.  430;  S.C.  23  Law  J.  Rep.  (N.a) 

Chanc.  1. 

[The  Mastbb  op  the  Rolls. — Ex  parte 

Waring  does  nothing  more  than  ^ttle  the 

equities  between  two  estates.] 

Mr,  Eddis. — ^I  admit  that  we  have  no 
right  to  the  security  pet  se;  but,  inasmuch 
as  Mr.  Myrray  bad  the  right  to  have  the 
security  established  in  favour  of  his  estate, 
the  holders  of  the  biUs  are  entitled  to  it — 
Lodej^s  case-y   37  Law  .J,  Rep.   (n.s.) 
Chanc.  846;  s.c.  Law  Rep.  6  Eq. 
49L 
Mr,  Jessel  and  Mr,  Winierbotham,  Mr. 
Wickens  and  Mr,  Davey^  and  Mr,  Jason 
Smithy  for  diiSerent  holders  of  the  bills  of 
the  fifth  set,  cited  also 

Ex  parte  SiephenSy  3  Qi.  Ap.  763. 
Hickie  ^e  Go  J  8  case,  36  Law  J.  Rep« 
(n.8.)  Chanc.  809;  8.C.  Law  Rep. 
4  Eq.  226. 
Mr,  SoiUhgate  and  Mr,  Bagshatoe,  for 
the  official  liquidator  of  the  company,  Were 
not  called  upon. 

The  Master  of  the  Rolls. — The  rule 
laid  down  in  Ex  parte  Waring,  in  one 
sense,  does  apply  to  this  case;  but,  in 
another  sense,  it  does  not ;  for  it  does  not 
give  any  security  to  the  holders  of  bills. 
The  distinction  is  obvious.  If  a  person 
advances  a  sum  of  money  upon  a  mort- 
gage of  an  estate  (it  is  exactly  the  same 
thing  if  the  security  consists  of  railway 
shares,  or  the  like),  he  takes  the  mort- 
gage as  a  security  for  the  sum  which  he 
advances.  He  may  also  take  another  secu' 
rity.  He  may  take  a  judgment;  he  may 
take  a  bill ;  he  may  take  any  sort  of  other 
collateral  securities.  These  are  securities  for 
the  money  which  is  advanced.  But  when  a 
security  is  given  for  a  bill,  no  money  passes 


between  the  parties.  The  mortgage  is  given 
as  a  security  that  the  person  who  gets  the 
money  upon  the  bill  will  meet  it  at  maturity. 
Then,  if  he  does,  the  security  is  at  an  end, 
and  there  is  no  farther  transaction  between 
the  parties.  That  was  the  case  in  Ex  parte 
Waring  and  in  Potdes  v.  Hargreaves;  and, 
in  fact,  that  is  the  usual  case  on  which  the 
equity  has  arisen.  When  I  said  that  Ex 
parte  Waring,  in  one  sense,  applies,  I 
meant  this.  In  that  case  Lord  Eldon  lays 
down  that,  when  there  are  two  insolvent 
estates,  it  is  the  duty  of  the  Court  to  settle 
the  equities  between  them,  and  the  bill- 
holders  undoubtedly  get  the  advantage  of 
settling  the  equities  between  the  two 
estates. 

Now,  in  the  present  instance,  suppose 
there  had  been  no  dealings  whatever  except 
between  Mr.  Murray  and  the  company. 
The  ccmipany  advance  12,000/L  on  security 
to  Mr.  Murray,  upon  certain  conditions 
under  which  the  mortgage  debt  is  raised  to 
21,000^  As  security  for  that,  he  deposits 
a  certain  number  of  shares  in  an  Italian 
railway  and  in  a  Belgian  railway.  That  is 
the  mortgage.  As  an  additional  security, 
be  gives  bilU  for  21,000^.  Now,  I  am  not 
going  into  the  question  of  the  first,  second, 
third,  fourth  and  fifth  sets  of  bills.  I  am 
merely  pointing  out  that  he  gives  bills  for 
the  amount  of  21,000^.  to  secure  what  is 
due  upon  the^.mortgage.  Then,  as  between 
Mr.  Murray  and  the  company,  Mr.  Murray 
owes  the  company  21,000/.,  and  has  given 
biUs  to  that  amount;  and  he  has  also 
given  mortgage  securities  for  the  same 
amount  When  these  bills  become  due,  he 
renews  them;  that  is  to  say,  he  gives 
bills  for  21,000/.  more  to  meet  the  bills 
which  are  out  The  company,  instead  of 
taking  up  all  the  bills  which  were  out, 
leave  16,000/.  of  them  out  and  discount 
the  other  21,000/.;  the  consequence  of 
which  is,  that  there  are  bills  of  Mr. 
Murray  to  the  amount  of  37,000/.  to 
secure  a  debt  of  21,000/.,  and,  in  addition 
to  this,  railway  securities  are  deposited.  K 
both  parties  were  solvent,  the  matter  would 
be  very  simple.  Mr.  Murray  would  pay 
the  21,000/.  and  get  back  his  securities ; 
and,  in  addition  to  that,  he  would  compel 
the  company  either  to  take  up  or  to  pay 
these  bUls  to  the  amount  of  16,000/.  In 
point  of  fsLCty  those  are  the  rights  now 
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existing  between  the  two  estates.  The 
36,000^  being  proved  against  Mr#  Mur- 
ray's estate,  Mr.  Murray's  executor  is 
entitled  to  have  the  deposits  returned 
from  the  company,  and  to  have  the  bills 
for  16,000/.,  which  have  been  charged 
against  his  estate,  charged  against  the 
company.  Those  equities  must,  in  my 
opinion,  be  set  right  now  upon  the  prin- 
ciple of  Ex  parte  Waring,  in  taking  the 
accounts  between  the  two  estates.  But  that 
does  not  give  the  holders  of  the  bills  any 
right  to  any  security  whatever.  It  is  a 
question  between  the  two  estates,  which 
must  be  settled  wholly  regardless  of  the 
p^scms  who  are  the  holders  of  the  bills, 
although  these  persons  may  undoubtedly 
get  the  advantage  of  one  estate  being  made 
a  little  larger,  or  the  disadvantage  of  the 
other  estate  being  made  a  little  less. 

The  summons,  therefore,  must  be  dis- 
missed. 

S  •licitora—MeMini.  Flux,  Ai^es  &  R»wlinf)i,  for 
the  AlUiuioe  Bank ;  Musenu  DaWdsoD,  Carr  & 
Buwister,  for  the  official  liquidator;  MeMra. 
Lawrance,  Plews  ft  Boyer,  Measra.  MaokeDsie, 
Tnsheme  ft  Trinder,  aud  Mr.  Clements,  fur 
oUi«r  partiea. 


Malins,  V.C.  ) 
Nov.  19.      J 


BBOWN  V.  BROWN. 


Injunction — Mntion  to  restrain  Suit  in 
r>v9orce  Court — Jurisdiction — Separation 
Deetl — Fraud — Plaintiff  not  coming  "  with 
cUm  Hands**— Pleading— Crosa-BUl. 

A  separation  deed  executed  by  a  husband 
and  wife  contained  a  covenant  that  neither 
party  should  take  proceedings  against  the 
other  in  respect  of  any  cause  of  complaint 
which  had'  arisen  before  the  date  of  the  deed, 
every  offence  then  committed  by  either  party 
being  thereby  condoned.  The  husband  exe- 
cuted this  deed  upon  the  faith  of  his  wife*s 
protestations  of  her  innocence,  but  he  shortly 
afterwards  discovered  that  she  had  previ- 
ously to  the  execution  of  the  deed  been  guilty 
of  adultery,  and  he  instituted,  on  the  ground 
of  fraudulent  concealment,  a  suit  in  the 
Divorce  Court  for  a  dissolution  of  the  mar- 
riage. The  wife  then  filed  a  bill  to  restrcUn 
New  Smn,  88.— Chavo. 


that  suit,  as  being  a  violation  of  the  covenant 
in  the  deed,  but  did  not  deny  the  adultery 
and  misrepresentation.  Upon  motion  for 
injunction, — Held,  that  the  plaintiff  could 
have  no  relief  in  equity,  first,  because  the 
deed  could  be  well  pleaded  in  the  Divorce 
Court;  and  secondly,  because  the  plaintiff 
did  not  *^  come  with  clean  hands**;  and 
motion  dismissed,  with  costs. 

Where  a  defendant  seeks  to  impeach  for 
fraud  a  deed  which  is  pleaded  against  him, 
he  may  set  up  the  fraud  by  his  ansvoer  with- 
out filing  a  cross-bill. 

This  was  a  motion  on  behalf  of  Louisa 
Marie,  the  wife  of  David  Brown,  a  Colonel 
in  the  Indian  army,  and  her  trustees  under 
a  separation  deed,  to  restrain  Colonel 
Brown,  the  defendant,  from  prosecuting  a 
suit  in  the  Divorce  Court  for  the  dissolu- 
tion of  his  marriage  with  the  plaintiff,  his 
wife,  upon  the  ground  that  such  proceed- 
ings were  in  violation  of  a  covenant  on  his 
part  contained  in  the  separation  deed. 

The  defendant  and  his  wife  were  mar- 
ried in  India  in  July,  1861,  and  had  two 
children,  but  unhappy  differences  arose 
between  them  in  consequence  of  the  im- 
proper conduct  of  the  wife,  and  in  February, 
1865,  Mrs.  Brown  left  her  husband  and 
came  to  England.  In  April,  1868,  how- 
ever, Colonel  Brown  joined  his  wife  in 
England,  and  resumed  cohabitation  with 
her,  but  in  the  foUonving  June  they  again 
separated,  and  after  another  short  cohabit- 
ation, a  final  separation  took  place,  and  on 
the  13th  of  July,  1868,  a  separation  deed 
was  executed  by  them  and  by  two  trustees 
for  Mrs.  Brown,  whereby  mutual  covenants 
were  entered  into  on  both  sides  for  the 
observance  of  the  terms  and  conditions  of 
the  deed,  which  after  providing  that  the 
wife  should  live  separate  from  her  husband, 
without  any  attempt  on  his  part  to  compel 
her  to  return  to  cohabitation,  and  that  she 
on  her  part  should  not  sue  for  restitution 
of  conjugal  rights,  contained  the  following 
clause: 

11.  *'  If  the  said  David  Brown  and  Louisa 
Marie  Brown  shall  be  reconciled  to  each 
other  and  return  to  cohabitation,  or  if  their 
marriage  shall  be  dissolved  by  a  Court  of 
competent  jurisdiction  in  respect  of  any- 
thing done,  committed  or  suffered  by  either 
party  after  the  date  of  these  presents,  then 
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and  in  eitber  of  such  oases  the  corenants, 
agreements  and  stipulations  hereinbefore 
contained  shall  forthwith  become  wholly 
void  except  in  respect  of  proceedings  for  a 
breach  thereof  previously  committed;  but 
no  proceedings  shall  be  commenced  or 
prosecuted  by  or  on  behalf  of  either  party 
against  the  other  in  respect  of  any  cause 
of  complaint  which  now  exists  or  has  arisen 
before  the  date  of  these  presents,  and  every 
offence  (if  any)  which  has  been  committed 
or  permitted  by  either  party  against  the 
other  shall  be  considered  as  and  the  same 
is  hereby  forgiven  and  condoned;  and  in 
case  either  party  shall  hereafter  commence 
or  prosecute  any  proceedings  against  the 
other  in  respect  of  any  cause  of  complaint 
which  may  hereafter  arise,  no  offence  or 
misconduct  which  has  been  committed  or 
permitted  before  the  execution  of  these 
presents,  and  no  act,  deed,  neglect  or 
default  of  either  party  in  relation  to  any 
such  offence  or  misconduct  shall  be  pleaded 
or  alleged  by  either  party  or  be  admissible 
in  evidence." 

On  the  31st  of  August,  1868,  however, 
Colonel  Brown  commenced  a  suit  and  pre- 
sented his  petition  in  the  Divorce  Court 
for  the  dissolution  of  his  marriage  with 
Mrs.  Brown,  charging  by  the  5th  paragraph 
of  his  petition  that  in  the  year  1867,  whilst 
his  wife  *^  was  residing  at  Edinburgh  and 
at  divers  other  places  in  Scotland  and  Eng- 
land, she  had  committed  adultery  with 
some  man  unknown,  and  that  in  the  month 
of  December,  1867,  she  had  a  miscarriage 
in  Edinburgh."  The  petition  then  alleged 
that  at  the  time  when  Colonel  Brown 
resumed  cohabitation,  in  1868,  he  was 
ignorant  that  she  had  been  guilty  of  adul- 
tery, and  that  he  remained  in  ignorance 
until  after  the  deed  of  separation  had  been 
executed. 

The  present  bill  was  filed  by  Mra  Brown 
(by  her  next  friend)  and  the  two  trustees 
of  the  separation  deed  against  Colonel 
Brown,  charging  that  the  institution  of  the 
suit  in  the  Divorce  Court  was  a  violation 
of  the  covenants  in  the  deed,  and  a  breach 
of  faith  on  his  part;  and  it  prayed  an 
injunction  to  restrain  the  Colon^  from 
prosecuting  his  suit  and  from  commencing 
any  other  proceedings  to  obtain  a  disso- 
lution of  his  marriage,  upon  any  of  the 
grounds  alleged  in  the  5th  paragraph  of 


his  Ipetitlon ;  and  it  further  asked  that,  if 
necessary  and  proper,  the  trusts  of  the  deed 
might  be  executed  and  the  covenants  pei^ 
formed  under  the  decree  and  direction  of  the 
Court 

The  defendant  by  his  answer  stated  that 
he  believed  his  wife  to  have  been  unfaithful 
to  him  in  India,  though  he  was  never  in 
a  position  to  prove  it  But  he  asserted 
positively  that  when  the  separation  deed 
was  executed  he  had  no  reason  to  suppose 
that  she  had  committed  adultery  after  she 
left  India,  and  that  he  executed  the  deed 
in  the  belief  that  whatever  might  have 
happened  in  India,  since  that  time  she  had 
done  nothing  whatever  which  would  anable 
him  to  obtain  a  divorce  or  Judicial  sepa- 
ration. He  charged  her  with  concealing 
from  him  the  hct  of  her  miscarriage,  and 
asserted  that  she  frequently  protested  that 
she  had  always  been  faithful  to  him,  adding 
that  it  was  only  upon  the  discovery  of  the 
miscarriage  that  he  repudiated  the  deed, 
and  commenced  proceedings  in  the  Divorce 
Court;  and  under  the  circumstances  he 
asserted  that  he  was  induced  to  execute 
the  deed  in  ignorance  of  a  material  fact, 
and  by  the  fraud  of  his  wife.  He  also 
objected  to  the  jurisdiction,  insisting  that 
the  matters  in  question  were  properly  tri- 
able in  the  Divorce  Court,  and  not  in 
equity,  claiming  the  same  benefit  as  if  he 
had  demurred  to  the  bill. 

An  injunction  was  now  moved  for  in 
the  terms  of  the  prayer  of  the  bill 

Numerous  letters  which  had  passed  be- 
tween the  defendant  and  his  wife  were  put 
in  evidence,  wherein  she  repeatedly  assured 
him  of  her  innocence  of  the  charges  made 
against  her.  These  are  more  particularly 
alluded  to  in  the  judgment 

Mr,  Cotton  and  Mr,  Ferrers,  for  the 
motion,  cited 

Rowley  y,  Rowley,  35  Law  J.  Rep.  (N.a) 
Prob.  &  M.  110;  a  c.  Law  Hep.  1 
Scotch  <fe  Div.  Ap.  Ca.  63, 
in  which,  after  the  compromise  of  a  divorce 
suit  and  an  undertaking  by  the  wife  not  to 
institute  other  proceedings  in  the  Divorce 
Court,  it  was  held  that  the  wife  was  pre- 
cluded from  suing  on  any  facts  anterior  to 
the  compromise.  Even  if  this  deed  can  be 
pleaded  in  bar  in  the  Divorce  Court,  that 
is  no  reason  why  the  plaintiffs  should  not 
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come  here ;  for  this  Court  will  interfere  to 
stop  a  breach  of  the  contract  in  a  separation 
deed — 

Hunt  V.  Hunt,  31  Beav.  89 ;  s.  c.  31 

Law  J.  Rep.  (n.s.)  Chanc  161  (1). 
Rowley  v.  Rowley  establishes  that  there 
is  nothing  contrary  to  public  policy  in  a 
coTenant  not  to  sue  for  the  dissolution  of 
a  marriage;  while  HutU  y.  Hunt  estab- 
lishes that  there  is  nothing  contrary  to 
public  policy  in  covenants  such  as  are 
contained  in  the  present  deed,  and  the 
plaintiffs  are  entitled  to  ask  the  Court 
to  restrain  the  breach  of  them.  The 
defendant  admits  that  he  knew  his 
wife  had  committed  adultery  in  India, 
and  condoned  it.  He  executed  the  deed, 
therefore,  knowing  that  he  had  condoned 
everything  that  took  place  in  India,  and 
therefore  the  11th  clause  of  the  deed  can 
only  apply  to  acts  committed  in  England 
and  not  then  already  condoned  It  can 
have  no  meaning  unless  it  be  intended  to 
avert  the  very  proceedings  now  instituted 
by  the  defendant.  It  was  intended  to  apply 
to  facts  which  had  taken  place,  but  of 
which  the  husband  was  ignorant;  other- 
wise it  is  a  nullity.  But  further,  the  defen- 
dant cannot  avail  himself  of  his  defence 
of  fraud  and  misrepresentation  by  his 
answer.  He  must  impeach  the  deed,  if  at 
all,  by  a  cross-bill — 

Eddleston  v.  CoUins,  3  De  Gex,  M.  & 

G.  1 ;  8.  c.  22  Law  J.  Rep.  (n.s.) 

Chanc.  480. 

Mr.  Okntse  and  Mr,  Lindley,  for  the 
defendant — The  plaintiffs  are  seeking  to 
transfer  to  this  Court  the  jurisdiction  of 
the  Divorce  Court  The  deed  of  separation 
may  well  be  pleaded  in  bar  in  the  Divorce 
Court,  as  is  shewn  by  the  case  of  Rowley 
V.  Rowley,  A  release  is  a  good  plea  in  any 
Court  But  this  is  a  case  of  admitted 
fraud  The  bill  is  not  amended  to  meet 
the  defendant's  charges,  and  there  is  no 
denial  of  the  miscarriage.  The  fraud  clearly 
may  be  set  up  by  answer,  without  the 
necessity  of  a  cross-bill    You  may  even 

(1)  It  WM  ttftted  in  the  ooune  of  thb  argument 
tlij^  Hwmi  t.  Hunt  was  appealed  to  the  Hoom 
of  Lords,  and  their  Lordships,  upon  hearing  the 
appeal,  seemed  to  be  disposed  to  overrule  Lord 
'Westtniry*s  dedsion  ;  but  Mrs.  Hunt,  the  plaintiff, 
ifisd,  and  no  judgment  was  delivered. 


plead  fraud  to  a  decree  though  it  has  not 
been  set  aside — per  Willes,  J.,  in 

The  Queen  v.   the  Sadlers*  Company^ 

10  H.L.  Cas.  431 ;  s.  c  32  Law  J. 

Rep.  (N.s.)Q.B.  337; 
and  there  is  no  reason  for  compelling  the 
defendant  to  set  aside  the  deed  first.  We 
submit  that  there  is  no  equity  in  this  bill 
whatever.  K  the  deed  can  be  well  pleaded 
at  law,  as  it  clearly  can  be — 

Lyall  V.  Edwards,  6  Hurls.  &  N.  337; 

8.  c.  30  Law  J.  Rep.  (n.s.)  Exch. 

193, 
the  plaintiffs  have  no  right  to  come  here — 
Uardingev,  Webster,  1  Dr.  &  Sm.  106, 

per  Kindersley,  V.C.;  s.  c.  29  Law  J. 

Rep.  (n.s.)  Chanc.  161; 
and  the  very  point  now  in  question  was 
dealt  with  by  the  Divorce  Court  in 

Dempster  v.   Dempster,  2  Sw.  <k  Tr. 

438;  ac.    31    Law  J.   Rep.    (n.s.) 

Pr.  M.  &  A.  20, 
which  case  shews  that  condonation  is  not 
binding  if  made  in  ignorance  of  the  offence 
condoned.  The  Divorce  Court,  therefore, 
is  the  proper  tribunal  to  try  the  questions 
at  issue  here.  But,  above  all,  if  the  plain- 
tiff comes  into  equity  at  all,  she  must  come 
with  clean  hands,  and  it  is  sufficient  for  us 
to  say  that,  as  she  comes  charged  with 
fraud,  which  she  does  not  deign  to  deny, 
she  can  get  no  relief  here. 

Mr.  Cotton,  in  reply. — Condonation  is 
forgiveness  of  acts  known  at  the  time ;  but 
that  is  not  this  case.  The  deed  was  in- 
tended to  prevent  further  investigation, 
and  applies  to  acts  known  or  unknown 
alike.  But  a  deed  of  this  nature  is  not 
recognized  in  the  Divorce  Court,  and  the 
plaintiff  herself  is  incapable  of  giving  evi- 
dence there.  Therefore,  in  that  court  she 
will  be  without  defence. 

Malins,  V.C. — This  case  is  rested  upon 
a  deed  of  separation,  executed  on  the 
13th  of  July,  1868.  ITie  husband  and  wife, 
having  married  in  1861,  led  a  life  of  great 
discomfort,  which  resulted  in  the  husband 
sending  his  wife  home  from  India  in 
1865.  Letters  have  been  read  which 
passed  between  them  from  1865  to  1868, 
in  which  latter  year  he  returned  to  Eng- 
land, and  these  shew  that  during  her 
absence  from  him  in  England  her  conduct 
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raised  the  greatest  suspicions  in  the  mind 
of    her    husband,    from    communications 
made  to  him  by  her  own  friends.    But  he 
seems  to  have  received  letters  from  her 
which  satisfied  him  that  no  criminal  act 
had  taken  place  after  she  left  him  in  India; 
and  amongst  the  letters  which  have  been 
read  is  one  written  by  her  from  Edinburgh, 
on  Christmas-day,  1867,  which,  in  fact,  tells 
him  that  she  was  very  unwell,  but  leads 
him  to  believe  that  her  illness  was  of  an 
ordinary  character.   He  comes  home  in  the 
following  April  and  resumes  cohabitation 
with  her;  but  again  becomes  dissatisfied 
with    her    conduct,   and    in    June    they 
separate    again.     Further    correspondence 
then   takes  place,  and   on    the   16th   of 
June  she  writes  to  her  husband,  giving 
him  the  most  solemn  assurance  that  she 
has  never  been  guilty  of  adultery.    Upon 
the  faith  of  that  assurance,  he  resumed 
cohabitation  with  heron  the  17th  of  June; 
but   her  conduct   was   again,   I    assume, 
unsatisfactory,  for  they  again  separated ; 
and  finally,  on  the  13th  of  July,  this  deed 
of  separation  is  executed,  which  contains 
the  contract  not  to  sue  now  relied  on. 
Notwithstanding  the  formal  language  of 
that  deed,  about  six  weeks  after  its  execu- 
tion  Colonel   Brown   commenced   a   suit, 
and  will,  unless  restrained  by  this  Court, 
continue  to  prosecute  it,  for  the  purpose  oit 
obtaining  a  dissolution  of  his  marriage; 
and  the  bill  is  filed  to  restrain  him  from 
committing  this  alleged  violation  of  the 
express  terms  of  the  deed.    The  husband 
swears  that  he  executed  the  deed  on  the 
faith  of  the  truth  of  her  statement  that 
she  had  never  been  guilty  of  adultery  ;  but 
information  was  conveyed  to  him,  subse- 
quently to  the  execution    of    the   deed, 
which  led  him  to  make  inqairies ;  and  it 
turns   out    that    this  lady,   who   had   so 
solemnly  pledged  her  word  that  she  had 
never  been  gidlty  of  adultery,  had,  on  the 
29th  of  December,  1867,  four  days  only 
after  she  wrote  the  letter  to  him  of  Christ- 
mas-day, had  a  miscarriage, — he  having 
been  more  than  three  years  away  in  India. 
It  is  therefore  not  attempted  to  be  denied 
that,  at  the  very  time  she  gave  her  husband 
those  solemn  assurances  of  her  innocence, 
she  well  knew  that  she  had  been  guilty  of 
adultery ;  and,  in  giving  him  those  assur- 
ancea,  she  was  guilty  of  making  as  fraudu- 


lent a  representation  as  one  human  being 
ever  made  to  another. 

Now,  under  those  circumstances,  it  is 
said  that  this  deed  nevertheless  is  conclu- 
sive ;  and  so  conclusive  that  I,  sitting  in  a 
Court  of  equity,  am  bound  to  restrain  any 
proceedings  of  the  husband  with  a  view  of 
obtaining  a  divorce  from  a  wife,  who  has 
not  only  been  guilty  of  adultery  but  has 
given  Imn  such  solemn  assurance  of  her 
innocence,  because,  forsooth,  to  permit  him 
to  go  on  vdth  these  proceedings  would  be 
to  allow  him  to  commit  a  violation  of  his 
express  contract     The  first  point  which  I 
suggested  to  the  counsel  for  this  lady  was 
that,  if  this  deed  is  a  binding  deed,  it  can 
be  pleaded  in  the  Divorce  Court.    I  have 
always  understood,  and  continue  to  under- 
stand, that  in  all  proceedings  by  a  husband 
to  obtain  a  divorce  from  his  wife  on  the 
ground  of  adultery,  if  it  can  be  shewn  that 
condonation  has  taken  place,  there  is  an 
end  of  the  proceedings  of  the  husband.  But 
it  must  be  a  condonation  of  a  known  fact, 
and  therefore  the  act  of  the  husband,  which 
would  have  amounted  to  condonation  had 
he  been  aware  of  the  adultery,  can  have  no 
operation  when  he  was  in  total  ignorance  of 
it    Now,  if  this  husband  had  been  aware 
of  his  wife's  adultery,  it  can  admit  of  no 
shadow  of  doubt  in  my  mind  that  if  that 
be  shewn  to  the  Court,  this  deed  which  he 
has  executed  is  a  complete  and  final  bar 
against  his  taking  any  proceedings  in  that 
court,  because  he  has  contracted  with  her 
that  "every  offence  which  has  been  com- 
mitted or  permitted  by  either  party  against 
the  other  shall  be  considered  as,  and  the 
same  hereby  is,  forgiven  and  condoned," 
The  deed,  therefore,  is  perfectly  conclusive 
in  the  Divorce  Court,  if  it  is  a  binding 
deed.    I  was  at  first  somewhat  inclined  to 
take  the  view,  and  I  so  stated  the  difficulty 
I  felt,  that  probably  this  deed  must  stand 
until  it  was  set  aside,  and  that  it  would 
be    necessary  for  the  husband  to    file  a 
bill  to  set  aside  this  deed  as  having  been 
obtained   by  fraud  or  misrepresentation. 
For  there  was  more  than  suppression  here. 
The  husband  swears  that  but  for  her  asser- 
tion of  her  innocence  he  never  would  have 
executed  the  deed,  and  therefore  this  is  a 
deed  into  which  he  was  induced  to  enter 
by  positive    misrepresentation    and   false 
statements  on  the  part  of  the  wife.    But^ 
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at  any  rate,  if  this  is  a  deed  which  is 
binding,  it  clearly  can  be  pleaded  in  the 
Divorce  Court 

With  regard  to  the  propriety  of  this 
Court  interfering  to  restrain  proceedings 
in  the  Divorce  Court  the  counsel  for 
the  plaintiffs  rely  upon  the  case  of  Hunt 
V.  HyMt^  in  which  Lord  Westbury,  over- 
ruling the  Master  of  the  Rolls,  decided  that 
where  parties  have  entered  into  a  contract 
to  do  or  not  to  do  certain  things,  and  they 
proceed  to  act  in  contravention  of  those 
stipulations  by  taking  proceedings  in  the 
Divorce  Court,  this  Court  will  interfere  to 
stop  them  by  ii^nnction.  Whatever  my 
private  opinion  may  be,  of  course  I  must 
take  the  kw  from  the  Lord  Chancellor, 
although  I  may  concur  with  the  Master  of 
the  Rolls,  whose  decision  was  overruled, 
but  1  am  told  as  a  matter  of  fact  that  there 
was  au  appeal  to  the  House  of  Lords,  and 
I  am  informed  (I  presume  correctly)  that 
no  judgment  was  ever  given  in  consequence 
of  the  death  of  Mrs.  Hunt  I  cannot  tell 
what  the  House  of  Lords  might  have  done, 
though  I  am  told  that,  as  far  as  opinions 
may  be  collected,  Uie  probability  is  that  the 
Lord  C*hancellor*s  decision  would  have  been 
overruled.  But  I  will  assume  for  the  puiv 
pose  of  my  present  decision,  that  it  is  within 
the  jurisdiction  of  this  Court  to  restrain 
proceedings  in  the  Divorce  Court  in  contra- 
vention of  the  terms  of  a  deed  of  separation. 
Nevertheless,  I  can  see  no  propriety  in 
adopting  such  a  course  here,  where  all  that 
is  necessaiy  may  be  made  use  of  as  a  defence 
in  that  court  I  quite  accede  to  the  argu- 
ment that,  if  a  man  proceeds  to  recover 
a  debt  at  law  which  has  been  released,  it  is 
not  necessary  to  come  to  this  Court  to  pre- 
vent him  from  suing  at  law  in  contravention 
of  his  release,  because  the  release  can  be 
used  in  the  Court  of  law.  Acting  upon  that 
principle,  Sir  Richard  Kindersley  refused  to 
interfere  in  the  case  of  Hardinge  v.  Webster. 
Whether  that  case  was  cited  in  the  case  I 
am  now  referring  to  I  know  not,  but  I  have 
a  distinct  recollection  of  a  case  in  which  an 
application  was  made  to  me  with  regard  to 
CoL  Berkeley's  debts  (2),  the  application 
being  that  I  should  stay  proceedings  in  the 
Bankruptcy  Court,  upon  the  ground  that  a 
deed  had  been  executed  which  released  the 

(2)  Berkeley  v.  Dicker,  16  Law  Times,  N.S.  bM. 


defendant*8  debt.  The  question  in  that  case 
was  a  very  important  one  involving  an 
enormous  amount  of  debt,  700,000/.,  and 
therefore  I  may  assume  it  was  a  case  in 
which,  if  the  parties  had  thought  Uiere  was 
any  hope  of  altering  my  decision  on  appeal, 
they  would  not  have  omitted  the  attempt, 
and  as  there  has  been  no  appeal  I  must 
assume  that  my  decision  was  correct  The 
view  which  I  took  was  that  it  was  unneces- 
sary for  thb  Court  to  interfere,  because  if 
the  deed  was  a  release  it  could  be  put  in 
as  a  defence  in  the  Bankruptcy  Court,  and 
therefore  I  dismissed  the  motion.  So,  in 
this  case,  if  this  deed  can  be  used  as  a 
defence  in  the  Divorce  Court,  it  will  be 
a  conclusive  answer  to  the  application  of 
the  husband  for  the  divorce  which  he  seeks. 
But  then  it  has  been  said  that  in  the 
Divorce  Court  the  validity  of  this  deed 
cannot  be  entered  upon.  It  appears  to  me 
to  be  perfectly  plain  that  in  order  to  con- 
stitute a  condonation  the  offence  condoned 
must  be  a  known  fact,  for  there  can  be  no 
condonation  of  an  unknown  fact  The  case 
ci  Dempster  v.  Dempster  goes  exactly  to 
the  point  In  that  case,  where  the  wife 
was  suing  her  husband  for  dissolution  of 
marriage  on  the  ground  of  cruelty  and 
adultery,  it  was  said  that  ^e  had  condoned 
both,  and  it  turned  out  that  she  had  con- 
doned the  cruelty,  which  was  a  thing  she 
must  have  been  aware  of,  because  it  was 
cruelty  practised  towards  herself,  but  of  the 
adultery  she  was  in  ignorance ;  and  although 
she  had  condoned  the  cruelty  that  was  no 
condonatitm  of  the  adultery,  of  which  she 
was  ignorant  Condonation  may  be  shewn 
by  various  circumstances.  It  may  be  shewn 
by  conduct,  such  as  resuming  cohalntation, 
and  various  other  acts;  but  you  cannot  have 
a  more  solemn  condonation  than  under  the 
hand  and  seal  of  the  party,  where  it  is 
expressly  agreed  that  everything  shall  be 
**  forgiven  and  condoned.''  But  if  that  con- 
donation has  ti^en  place  in  ignorance  of 
the  real  facts  (which  will  be  tibe  reply  of 
the  husband),  why  should  not  that  circum- 
stance of  ignorance  under  which  the  con- 
donation took  place  be  just  as  much  open 
to  inquiry  in  the  Divorce  Court  in  this 
case  as  it  was  in  Uie  case  of  Dempster  v. 
Dempster^  whera  it  was  held  to  be  no 
answer  to  the  application  of  the  wife  t  So 
in  the    case   of  BowUy   v.   RMoUy^  the 
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whole  question  was  investigated  in  the 
Divorce  Court,  as  I  am  satisfied  it  can  be 
investigated  in  the  present  case.  It  is  not 
an  unimportant  circumstance  to  which  I 
have  called  the  attention  of  counsel,  that 
this  bill,  having  been  filed  in  September 
is  answered  on  the  7th  of  November,  and 
that  in  his  answer  the  husband  swears  that 
his  wife  has  been  guilty  of  adultery ;  that 
he  was  ignorant  of  that  fact  when  he  exe- 
cuted the  deed,  and  that  if  he  had  known 
it  he  would  not  have  executed  the  deed  At 
all  This  notice  of  motion  was  given  two 
days  after  the  answer  was  put  in,  and,  I 
am  satisfied,  with  the  knowledge  that  the 
answer  had  been  filed  :  and  yet  there  is  no 
amendment  of  the  bill  to  negative  those 
charges ;  and  indeed  the  case  comes  on 
with  the  admission  that  this  lady  has  been 
guilty  of  adultery,  and  that  she  had  given 
her  husband  the  most  solemn  assurances 
to  the  contrary. 

Therefore  I  am  of  opinion,  first,  that 
this  deed  can  be  used  as  a  defence  in  the 
Divorce  Court ;  and,  secondly,  that  a  party 
coming  into  this  Court  to  ask  for  its  inter- 
ference to  prevent  legal  proceedings,  whe- 
ther they  be  proceedings  to  recover  a 
debt  by  an  action  at  law,  or  to  enforce 
any  right  in  the  Court  of  Divorce,  must 
come  here  with  clean  hands,  and  with  a 
case  entitling  him  to  call  upon  a  Court 
of  equity  tQ  interfere ;  but  this  lady,  com- 
ing here  as  she  does,  upon  the  admission 
of  her  own  counsel  that  she  obtained  the 
execution  of  this  deed  by  the  grossest 
misrepresentations,  does  not  come  into  this 
Court  under  circumstances  which  can  justify 
me  in  interfering  in  any  way  on  her  behalf. 
Upon  that  ground  also,  as  well  as  the  first 
ground,  the  motion  must  be  refused. 

Now,  it  has  been  strongly  urged  by  Mr. 
Cotton  that  this  gentleman  must  be  con- 
sidered as  having  known  that  his  wife  had 
been  guilty  of  adultery,  and  the  topic  which 
has  been  most  strongly  pressed  upon  me  is 
that  he  had  such  suspicions  that  she  had 
committed  adultery  in  India  as  almost  to 
amount  to  certainty  ;  and  that,  in  fact,  he 
believed  it.  I  will  assume  that  he  knew 
that  she  had  committed  adultery  in  India, 
and  with  that  knowledge  he  resumed 
cohabitation  with  her  on»  his  return  from 
India.  That  was  an  absolute  and  conclusive 
condonation  of  all  that  had  taken  place 


before.  But  if  he  did  condone  that  adultery 
of  which  he  was  aware  in  India,  is  that 
any  licence  to  her  to  commit  adultery  after 
he  resumes  cohabitation  ?  Certainly  not. 
If,  therefore,  taking  a  merciful  view  of  her 
conduct,  he  condoned  her  adultery  when  he 
resumed  cohabitation  with  her  in  April 
last,  believing  that  she  had  been  guilty  of 
adultery  in  India,  is  that  any  pardon  or 
forgiveness  of  her  having  done  the  same 
thing  in  England?  My  own  opinion  is, 
that  he  might  have  had  strong  suspicions 
that  she  had  committed  adultery  in  India, 
but  those  suspicions  were  removed  by  her 
positive  assurances ;  and  although  she  had 
been  guilty  of  so  much  levity,  yet  when 
in  that  sacred  confidence  which  ought  to 
subsist  between  husband  and  wife  she 
assured  him  that  she  had  not  been  guilty 
of  adultery,  he  was  entitled  to  believe  her, 
and  I  thmk  he  did  believe  that  she  had 
not  been  guilty  of  adultery  even  in  India ; 
but  even  if  he  did  believe  that  she  had 
been,  that  can  afford  her  no  excuse  for  her 
adultery  in  England.  I  am  satisfied  upon 
the  evidence  of  her  own  letters  that  this 
deed  was  executed  in  the  belief  of  the 
truth  of  her  solemn  assurance  that  not 
only  not  in  India  but  during  no  part  of 
her  married  life  had  she  been  guilty  of  any 
impropriety.  In  the  belief  of  that  solemn 
assurance  of  her  innocence  he  executed  this 
deed,  and  upon  every  principle  of  this  Court 
I  am  bound  to  come  to  the  conclusion  that 
a  deed  executed  under  such  misrepresenta- 
tion of  facts  cannot  stand,  and  certainly  can 
give  the  party  who  has  been  guilty  of  that 
misrepresentation  no  title  to  come  and  ask 
for  the  assistance  of  this  Court. 

In  my  opinion,  therefore,  upon  every 
ground  this  motion  entirely  fsdls,  and  must 
be  dismissed  with  costs. 

Solicitora— Meflsrs.  Majnard,  Son  &  Co.,  for 
plaintiff;  Mesirt.  C.  T.  Jenkineon  &  8od,  fur 
defendant. 
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re  beasnet's  trust. 


Evidence  —  Presumption  of  Death  — 
Evidence  of  Particular  Time — Intermission 
of  Accustomed  A  ct, 

A  man  of  loose  and  drunken  habits 
had  for  many  years  lived  on  friendly  term^ 
and  in  constant  commnnicaiion  vnth  his 
relatives^  by  whom  he  was  chiefly  supported, 
his  only  other  source  of  income  being  the 
dividends  of  1,000^,  to  which  he  was  entitled 
for  life,  and  the  half-yearly  payment  of 
which  he  regularly  demanded  so  soon  as  they 
became  due.  He  was  last  seen  on  the  \  2th  of 
August,  1860,  being  then  in  an  abject  and 
almost  dying  condition,  and  had  never  since 
been  heard  of: — Held,  that  his  non-appli- 
cation for  the  half-yearly  dividend,  which 
became  payable  in  October,  1860,  taken  in 
conjunction  with  the  other  circumMances  of 
the  case,  was  sufficient  evidence  to  raise  the 
presumption  of  his  death  before  the  lith  of 
November  in  that  year. 

This  was  a  petition  by  the  administratrix 
of  Emma  Elizabeth  Beasney  for  payment 
oat  of  court  of  a  sum  of  1,000/.,  which  had 
been  paid  in  under  the  Trustee  Relief 
Act,  and  to  which  the  petitioner  claimed  to 
be  entitled,  on  the  presumption  that  William 
Beasney,  who  had  a  life  interest  in  the  fimd, 
but  had  not  been  seen  or  heard  of  since  the 
1 2th  of  August,  1 860,  pre-deceased  the  said 
Emma  Elizabeth  Beasney  (his  half-sist  r), 
who  died  on  the  14th  of  November,  in  that 
year. 

The  petitioner's  affidavit,  in  support  of 
the  petition  stated,  that  William  Beasney, 
her  step-son,  was  a  man  of  loose  and 
drunken  habits  ;  that  he  had  from  time  to 
time  earned  a  precarious  living  as  a  tailor, 
to  which  business  he  had  been  apprenticed 
in  early  life  ;  but  that  he  was  chiefly  sup- 
ported by  the  assistance  of  the  petitioner 
and  other  relatives,  with  whom  he  lived  on 
affectionate  terms ;  that  after  he  became 
entitled,  in  1857,  to  the  income  of  the 
fund  in  question,  he  always  looked  forward 
to  the  regular  half-yearly  payment  of  the 
dividends,  and  punctually  applied  for  the 
same,  squandering  the  money  in  drink  and 
dissipation  as  soon  as  he  received  it ;  that 
he  received  his  last  payment  in  April,  1860, 


but  that  no  application  was  ever  made  by 
him,  or  on  his  behalf^  for  the  October  or 
any  subsequent  dividend — (this  was  corro- 
borated by  the  production  of  letters  received 
by  the  petitioner  from  the  trustee  of  the 
fiind  in  answer  to  her  inquiries) ;  that 
when  he  was  last  seen  by  the  petitioner  in 
August  of  that  year,  he  was  in  a  miserably 
emaciated  and  abject  condition,  poorly  clad, 
and  suffering  from  severe  pulmonary  dis- 
ease, and  spoke  of  himself  as  not  expecting 
to  live  long ;  that  something  was  then  said 
by  him  about  going  over  to  New  York  for 
his  health,  and  returning  in  time  to  receive 
his  October  dividend ;  but  that  he  had  no 
means  to  enable  him  to  pay  for  the  voyage  ; 
that  nothing  had  ever  been  heard  of  him 
since ;  that  inquiries  had  been  from  time 
to  time  instituted,  and  particularly  in  1867, 
the  petitioner  had  published  advertisements 
in  the  Times  and  other  papers  offering 
10/.  for  a  certificate  of  his  death,  or  any 
intelligence  respecting  him,  but  without 
effect. 

Under  these  circumstances  the  Court  was 
asked  to  presilme  that  his  death  took  place 
before  the  14th  of  November,  1860,  in 
which  event  his  half-sister  Emma  Elizabeth 
became  solely  entitled  to  the  fund. 

Mr,  Olasse  and  Mr.  Daly,  for  the  peti- 
tioner, referred  to  the  cases  of — 

Doe  V.  Nepean,  5  R  &  Ad.  86  ;  s.  c. 
2  Law  J.  Rep.  (n.s.)  KB.  150, 
and 

Benham's  Trust,  36  Law  J.  Rep.  (n.s.) 
Chanc.  502;  s.c.  Law  Rep.  4  Eq. 
416, 
upon  the  general  principle,  and  contended 
that  there  was  sufficient  evidence  in  the  pre- 
sent case  to  fix  the  particular  period  within 
which  the  deceased  must  have  died. 
They  cited — 

In  re  Henderson's  Trusts  (unreported), 
before  the  Master  of  the  Rolls,  in  July, 
1868,  in  which  case  the  Court  presumed 
that  Frantes  Emerson,  an  annuitant,  died 
in  1841,  on  the  ground  of  her  having  never 
received  or  applied  for  the  dividends  of 
certain  trust-funds  since  July  in  that  year, 
there  being  evidence  to  shew  that  she  was 
chiefly  dependent  on  them  for  her  livelihood, 
and  had  regularly  received  them  for  many 
years  previously,  but  had  never  been  seen 
or  heard  of  since  August,  1841. 
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Mr,  O,  0,  Morgan^  for  parties  entitled 
in  the  event  of  Wiliam  Beasney's  having 
survived  the  14th  of  November,  1860. — 
The  presumption  of  law  relates  only  to 
the  fact  of  death,  which  we  do  not  dispute  ; 
the  particular  time  must  be  the  subject  of 
distinct  pn>o^  and  the  onus  is  on  the  peti- 
tioner— 

Tlumas  v.  Thanuu,  2  Dr.  &  Shl  298. 
The  petitioner's  case  rests  solely  on  her 
own  testimony,  and  that  is  quite  insufficient 
to  induce  the  Court  to  assume  that  the 
death  took  place  either  before  the  October 
dividend  was  payable,  or  within  the  five 
weeks  intervening  between  that  time  and  the 
14th  of  November.  The  period  is  unreason- 
ably short  in  the  absence  of  any  positive 
proof  He  may  have  gone  over  to  America 
and  lived  on  for  many  months  without 
being  heard  o£  The  Court  in  such  a  case 
will  adhere  to  its  ordinary  rule,  and  pre- 
sume death  only  at  the  expiration  of  the 
seven  years. 

Malins,  V.C.  (without  calling  for  a 
reply),  after  stating  the  gen^l  rule  as  laid 
down  by  Lord  Denman  in  Doe  v.  Nepeariy 
and  followed  by  himself  in  In  re  Benham's 
Trusts,  continued — The  legal  presumption 
of  death  at  the  expiration  of  seven  years 
is  adopted  for  convenience,  to  enable  parties 
to  settle  their  rights ;  but  thosj  who  assert 
that  the  death  took  place  at  any  particular 
time  within  that  period  have  thrown  upon 
them  the  burthen  of  proof,  not  necessarily 
positive  proof,  but  that  which  is  considered 
sufficient  proof  in  the  eye  of  the  law,  as 
deduced  fix)m  the  facts  in  evidence.  In  this 
case  William  Beasney  was  last  seen  and 
heard  of  on  the  12th  of  August,  1860.  The 
presumption  of  his  death  arises  now,  not 
on  any  contest  betwe  n  the  parties  as  to 
the  fact,  but  as  to  the  particular  time  of 
his  death,  which  becomes  material  by  reason 
of  the  death  of  his  balfsister  on  the  14  th 
of  November,  in  that  same  year,  there 
being  no  dispute  thal^  she  survived  him, 
she  took  the  fund  as  sole  next-of-kin, 
whereas,  if  he  survived  her,  other  parties 
became  his  next-of-kin,  and  are  now  entitled. 
The  question  therefore  is,  whether  he  can 
be  presumed  to  have  died  between  the 
12th  of  August  and  the  14th  of  November, 
1860.  A  case  has  been  cited  which  recently 
came  before  the  Master  of  the  Rolls,  where 


an  annuitant  who  had  for  many  years  been 
in  the  habit  of  demanding  her  half-yearly 
payment  of  income  failed  to  apply  for  it 
after  a  certain  date,  and  was  never  after- 
wards heard  of.  That  was  held  sufficient 
to  ndse  the  presumption  of  her  having  died 
previously  to  the  next  half-yearly  day  of 
payment  That  appears  to  me  to  be  a  sound 
principle,  and  quite  applicable  to  the  pre- 
sent case.  This  young  man  lived,  as  it 
seems,  on  good  terms  and  in  constant  com- 
munication with  his  relations  up  to  the 
12th  of  August,  1860,  when  he  was  last 
seen  by  the  petitioner  in  such  a  condition 
that  his  death  might  not  unreasonably  be 
expected  to  take  place  at  any  hour.  There 
is  nothing  to  impugn  her  testimony  upon 
this  point,  and  his  state  of  health  is  suffici- 
entiy  accounted  for  by  his  drunken  and 
dissolute  habits  of  li£e.  Evidentiy  he  was 
then  in  almost  a  dying  state.  But  latterly 
the  great  event  of  his  Ufe,  and  that  to  which 
he  was  always  looking  forward,  was  the 
half-yearly  receipt  of  the  dividend  upon 
thb  fund  He  had  received  his  Apiil 
dividend  as  usual  How  then  can  we  ac- 
count for  his  never  applying  in  October 
except  on  the  supposition  that  he  was  dead? 
Even  had  he  gone  to  America,  he  mast 
have  borrowed  or  applied  to  some  of  his 
friends  for  the  means  to  go,  and  when 
there  he  could  easily  have  a^mmunicated 
with  them  as  to  the  payment  of  his 
dividend.  But  there  is  no  evidence  what- 
ever that  he  did  go,  and  I  cannot  presume 
that  which  under  the  circumstances  is  in 
the  highest  degree  improbable.  The  only 
mode  by  which  his  non-appearance  and  his 
non-application  for  his  dividend  can  reason- 
ably be  accounted  for  is,  by  presuming  that 
he  died  very  shortly  after  that  12th  of  Au- 
gust I  feel  satisfied  that  if  living  he  would 
not  have  allowed  a  day  to  elapse  after  his 
dividend  became  payable;  still  more  so,  that 
he  would  not  have  allowed  a  space  of  four  or 
five  weeks  to  intervene  after  that  time  witii- 
out  making  some  application  for  the  money. 
I  think,  therefore,  that  the  particular  cir- 
cumstances of  this  case  justify  the  Court  in 
presuming  that  the  death  took  place,  if  not 
actually  before  the  dividend  was  due  in 
October,  at  all  events  before  the  1 4th  of 
November,  which  is  the  day  upon  which 
the  present  question  TOm&  This  fund  then 
having  been  limited  over  upon  his  death 
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to  his  next-oMdn,  passed  to  his  hslf-sister, 
who  was  then  liying,  and  the  petitioner  is 
now  entitled  as  her  legal  representative. 
Tliere  most  be  an  order  for  payment  out 
of  court  accordingly.  Costs  oat  of  the 
fond. 


Soliciton — Mr.  J.  Mote,  for  petitiooer ;  Mr.  R. 
Plowmiui,  agent  for  Meenr*.  BUgg  &  Edwardfl, 
Si.  Alban's,  for  reftponcleot«. 


Maliks,  V.C.  ) 

Nov.  14,  16.    r        BEATyi..0UE80N. 

Trustee  and  Cestuis  que  Trust — Payment 
into  Court  —  Trustees*  Costs,  Charges  and 
Expenses — Deduction  by  Trustee, 

Where  a  trustees  claim  for  costs,  charges 
and  expenses  is  contested,  he  is  not  entitled 
to  retain  the  amount  of  such  claim  and  pay 
ike  balance  of  the  trust  fund  into  court; 
but  should  pay  the  whole  fund  into  court 
and  leave  it  for  the  Court  to  award  the 
proper  amount  to  which  he  is  entitled  in 
respect  of  his  clcUm. 

The  point  raised  by  this  suit  was  whether 
or  not  a  trustee  is  justified,  before  pajdng 
trust  funds  intocourt,  in  deducting  therefrom 
the  costs,  charges  and  personal  expenses 
claimed  by  himself  on  account  of  the  trust, 
where  a  dispute  has  arisen  in  respect  of  the 
amount  of  such  claim. 

The  defendant,  John  Curson,  had,  since 
the  death  of  his  co-trustee  in  1858,  acted 
as  sole  trustee  of  a  fund  of  1,065/.  Is,  9d, 
consols,  the  income  of  which  was  payable 
to  the  plaintiffs  as  tenants  for  life. 

In  1863,  Curson,  being  then  seventy- 
foar  years  of  age,  was  desirous  of  retiring, 
and  arrangements  were  made  for  the  appoint- 
ment of  two  new  trustees.  Disputes,  how- 
ever, ensued,  and  the  fund  was  never 
transferred  into  their  names;  Curson  in- 
sisting upon  the  execution  by  his  cestuis  que 
trust  of  a  release,  to  which  (as  advised  by 
his  counsel)  he  was  not  strictly  entitled, 
and  alao  claiming  the  right  to  retain  out  of 
the  fund  the  sum  of  56/.  for  his  own  costs 
and  personal  expenses.  This  demand  was 
resisted  by  the  proposed  new  trustees  on 
behalf  of  the  plaintiffs,  as  being  excessive, 
whereupon  Curson  sold  out  sufficient  stock 
N>w  Smmjm,  sa.— CHiJia 


to  answer  his  claim  for  costs,  &c,y  and  paid 
the  balance  of  the  fund  into  court,  under 
the  Trustee  Relief  Act 

In  1866  the  plaintiffs  filed  the  present 
bill  for  an  account  of  the  whole  fund, 
alleging  that  the  amount  of  costs  and 
expenses  claimed  by  the  defendant  was 
excessive,  and  related  to  matters  other  than 
the  payment  into  court;  that  he  had  no 
right  to  deduct  the  sum  in  dispute,  and 
that  the  payment  into  court  was  vexatious 
and  oppressive. 

Mr,  Bevir,  for  the  plaintiffs. 

Mr,  Phear,  for  the  defendant,  contended 
that  the  refusal  of  the  plaintifib  to  execute 
the  release  and  the  other  circumstances  of 
the  case  justified  the  payment  into  court, 
and  that  if  the  plaintiffs  were  dissatisfied  at 
the  sum  retained  by  their  trustee  for  his 
costs  and  expenses,  their  simple  remedy 
was  taxation,  to  which  the  defendant  was 
willing  to  submit. 

Maliks,  V.C.,  in  the  course  of  his  judg- 
ment, said  he  wished  it  to  be  understood 
as  a  general  rule  that,  in  his  opinion,  the 
proper  course  for  a  trustee  to  pursue  under 
circumstances  like  the  present,  where  the 
amount  of  his  claim  for  costs  and  expenses 
was  in  dispute,  was  to  pay  the  whole  fund 
into  court,  leaving  it  for  the  Court  to 
award  sudi  costs  and  other  expenses  as 
upon  inquiry  he  should  be  found  entitled 
to.  Such  inquiry  would  always  properly 
arise  under  the  petition  for  payment  out  of 
court,  upon  which  the  trustee  would  appear 
and  ask  for  his  costs,  dca,  but  no  trustee 
was  entitled  to  be  the  absolute  assessor  of 
his  own  costs.  In  the  present  case  hia 
Honour  thought  the  proceedings  vexatious 
and  arbitrary.  The  defendant  having  taken 
the  law  into  his  own  hands  must  make  good 
the  whole  fund  as  prayed  by  the  bill ;  then 
on  taking  the  accounts  he  would  be  allowed 
all  proper  costs,  charges  and  expenses.  The 
defendant  to  pay  the  costs  of  the  suit 

Solicitort^Mr.  R.  H.  Peacock,  agent  for  Mr. 
W.  S.  Page,  Norwich,  for  plaintifiB;  Mr.  G. 
Blake,  agent  for  Messra.  Keith,  Blaka  k  Co., 
Norwich,  for  defendant. 
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EARL  BEAUCHAMP  ».  THE 
GREAT  WESTERN  RAIIr- 
WAY  CX)MPAinr. 


Railway  Company — Lands  Clauses  Con- 
solidation Act  J  1845  —  Pre-emption  of 
Superfluous  Lands, 

A  railuHiy  company  took  from  A.  a  sm^l 
piece  of  land.  On  part  of  this  they  con- 
structed the  embankment  of  their  railway^  and 
over  the  remainder  they  made  a  rocul.  for 
the  accommodation  of  an  adjoining  ovmer, 
the  parts  of  whose  land  they  had  severed : — 
Held,  reversing  the  decision  of  one  of  the 
Vice  Chancellors,  that  they  were  entitled  to 
make  this  use  of  the  remainder,  and  a  bill 
by  A.  to  establish  his  right  of  pre-emption 
was  dismissed. 

Held,  also,  that  if  the  case  had  been  other- 
wise as  to  the  company* s  right  of  so  using 
the  land  in  question,  the  plaintiff  would  not 
have  been  defeated,  on  tlie  ground  thai  the 
period  mentioned  in  section  127.  of  the 
Lands  Clauses  Gonsolidaiion  Act  had  not 
expired. 

This  was  an  appeal  from  the  decision  of 
Vice  Chancellor  Stuart,  reported  37  Law 
J,  Rep,  (n.s.)  Chanc  74. 

The  facts  are  fiilly  stated  in  the  former 
report,  and  a  short  summary  of  them  will 
here  suffice. 

The  defendants  had  purchased  compul- 
sorily  from  the  plaintiff  a  small  piece  of 
land  forming  the  comer  of  a  field,  the  two 
adjacent  sides  of  which  were  about  equally 
inclined  to  their  railway.  On  each  of  these 
sides  there  was  land  belonging  to  the 
trustees  of  the  Clerkenwell  Charity,  the 
communication  between  which  was  cut  off 
by  the  line  of  railway,  which  crossed  a  part 
of  the  piece  taken  frY)m  the  plaintiff. 

The  defendants,  in  order  to  restore  this 
communication,  and  as  an  accommodation 
work  which  they  were  bound  to  make  for 
the  charity,  made  a  road  over  part  of  the 
land  taken  horn,  the  plaintiff  not  occupied 
by  their  railway ;  the  original  plan  for  which 
had  been  slightly  altered. 

The  bill  was  filed  for  the  purpose  of 
requiring  the  defendants  to  re-sell  liie  land 
thus  made  use  o^  as  being  superfluous  land 
not  required  for  the  railway. 

The  Vice  Chancellor    having  made    a 


decree  in  accordance  with  the  prayer  of  the 
bill,  the  defendants  appealed. 

^  Mr,  Bacon  and  Mr,  Stevens,  for  the 
appellants. — The  company  are  bound  to 
make  accommodation  works  for  the  charity 
trustees ;  therefore  to  use  the  land  in  ques- 
tion for  that  purpose  is  to  apply  it  to  the 
purposes  of  the  railway;  consequently  the 
land  in  no  sense  is  superfluous  land.  They 
referred  to  the  discussion  in 

The  Earl  of  Darnley  v.  the  London^ 
Chatham  and  Dover  Railway  Com- 
pany, 11  Jur.  N.S.   520;    s.  c    13 
Weekly  Rep.  824. 
The  Railways  Clauses  Act,  1845,  ss,  16, 
45,  68. 
Very  likely  it  might  be  that  the  land  would 
be  wanted  for  the  actual  railway,  supposing 
it  became  necessary  to  widen  the  embank- 
ment At  all  events  the  bill  was  premature, 
as  the  legislature  allows  the  company  ten 
years  before  it  is  obliged  to  sell  superfluous 
lands. — They  cited 

Astleyy,  the  Manchester,  d;c.  Railway 
Company,  2  De  Gex  &  J.  453;  s.a 
27  Law  J.  Rep.  (n.s.)  Chanc.  478. 
The  York  and  North  Midland  Railway 
Company  v.  Milner,  3  Rail  Cas.  773. 
Rangeleyv,  the  Midland  Railway  Com- 
pany,  37  Law  J.  Rep.  (n.s.)  Chana 
313 ;  s.  c.  Law  Rep.  3  CL  306. 
Mr,  Walford,  for  the  respondent,   the 
plaintiff,  repeated  the  arguments  which  had 
been  pressed  in  the  Court  below,  contend- 
ing that  the  case,  as  regards  the  right  to 
sue  now,  was  governed  by 

Lord  Carrington  .v.  the  Wycombe  Rail- 
way   Company,    37   Law  J.    Rep. 
(n.s.)  Chanc.  213;    s.  c.  Law  Rep. 
3  Ch.  377. 
The  other  cases  referred  to  by  him  were 
The    Queen  v.    the  Wycombe  Railway 
Company,  36    Law  J.    Rep.  (n.s.) 
Q.R    121;    S.C.  Law  Rep.  2  Q.R 
310,  320. 
Eversfield  v.  the  Mid  Sussex  Railway 
Company,  1  Giff.  153 ;  s.  c.  3  De  Gex, 
&  J.  286 ;    28   Law  J.   Rep.  (n.s.) 
Chanc.  107. 
Dodd  V.  the  Salisbury  Railway  Com- 
pany, 1  Giff.  158. 
Simpson    v.    the   South    Staffordshire 
Waterworks  Company,    34   Law  J. 
Rep.  (n.s.)  Chanc  380. 
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Flower  ▼.  ike  London^  Brighton  and 
South  Cocut  RaUuHiy  Company,  2 
Dr.  <k  Sm.  330 ;  8.C  34  Law  J.  Rep. 
(n.s.)  Chanc.  640. 

Bostock  V.  the  North  Staffordshire  Rail- 
way Company,  3  Sm.  ife  Q.  283 ;  s.  c. 
25  Law  J.  Hep.  (n.s.)  Chanc.  325. 

Lord  Justice  Wood. — We  think  this 
IhU  ought  to  have  been  dismissed 

The  question  is  not  whether  the  company 
being  under  an  obligation  to  make  accom- 
modation works  for  a  landowner  whose  land 
tiiey  have  injuriously  affected,  may  takecom- 
pulsorily  for  that  purpose  land  belonging 
to  a  neighbouring  owner.  The  land  pur- 
diased  £rom  the  plaintiff  was  taken,  in  the 
f  rst  instance,  in  order  to  make  the  embank- 
ment for  the  railway,  and  if  the  railway 
had  been  made  according  to  the  original 
design  the  whole  of  it  would  have  been 
used  for  that  purpose,  but  in  consequence 
of  an  alteration  in  the  level  of  the  railway 
a  part  of  it  only  was  required  for  the 
actual  embankment.  But  this  embankment 
has  the  effect  of  stopping  all  communica- 
tion between  the  northern  and  southern 
parts  of  the  lands  of  the  Clerkenwell  Chari- 
ties lying  on  the  eastern  side  of  the  rail- 
way. The  trustees  have  a  right  to  require  a 
communication  to  be  made.  The  company 
accordingly  use  the  part  of  the  plaintiff's 
bmd  not  occupied  by  the  embankment  for 
the  purpose  of  a  road  to  form  the  required 
eommunication.  It  would  be  a  strong  thing 
to  say  that  when  the  land  had  been  pro- 
perly ti^^i  for  the  embankment  the  com- 
pany could  not  appropriate  part  of  it  for 
this  purpose.  The  case  may,  however,  be 
put  upon  higher  ground  by  looking  at 
the  whole  scope  of  the  special  act  and  the 
general  acts  incorporated  with  it  By  the 
special  act  the  company  is  incorporate  for 
the  purpose  of  making  and  maintaining  the 
railway  and  "  ail  proper  works  and  conve- 
niences belonging  thereto,  according  to  the 
provisions  of  this  act  and  the  acts  incorpo- 
rated herewith."  Those  acts  are  the  Lands 
Clauses  Consolidation  Act,  the  Railways 
Clauses  Consolidation  Act,  and  the  Com- 
panies Clauses  Consolidation  Act  In 
another  section  of  the  special  act  we  find 
tiiat,  subject  to  the  usual  powers  of  devia- 
tion, the  railway  is  to  be  made  in  the  lines 
and  on  the  levels  delineated  upon  the  depo- 


sited plans,  and  "  subject  to  the  provisions 
in  this  and  the  recited  acts  contained,  it 
shall  be  lawfiil  for  the  company  to  enter 
upon,  take  and  use  such  of  the  lands  as 
may  be  necessary  for  the  purposes  thereof!" 
Whether  the  word  "thereof"  refers  to  the 
company  or  the  acts  is  indifferent 

What  duties,  then,  are  imposed  upon 
the  company  by  the  general  acts  ?  These 
acts  give  certain  powers  and  impose  certain 
duties  in  connexion  with  making  the  rail- 
way. Hie  section  of  the  Railways  Clauses 
Act  (section  16.)  which  governed  the  case 
of  Rangeley  v.  the  Midland  Railway  Com- 
pany and  The  Queen  v.  the  Wycombe  Rail- 
way Company  is  not  the  section  applicable 
to  the  case  before  us.  The  68th  section  of 
that  act  is  the  one  which  makes  it  obligatory 
on  the  company  to  make  such  accommoda- 
tion works  as  are  in  question  in  this  case. 
— [His  Lordship  read  the  section.] — A  case 
might  be  easily  imagined,  not  in  substance 
much  different  from  the  present  case,  where 
there  might  be  two  fields  on  one  side  of  the 
railway  constituting  the  whole  possession  of 
their  owner,  and  having  as  their  only  con- 
nexion a  neck  of  land,  and  the  company  took 
this  strip  of  land  for  the  purpose  of  their  act^ 
thus  blocking  up  the  communication.  The 
company  in  such  a  case  would  be  com- 
pelled to  find  accommodation  for  the  owner, 
and  if  they  could  not  acquire  the  land 
from  a  third  person  they  would  be  brought 
to  a  stand-still,  or  at  least  would  have  to 
make  an  expensive  and  inconvenient  com- 
munication by  means  of  archways  under 
the  line.  Would  that  be  a  reasonable  con- 
struction of  the  acts  f  All  cases  must,  no 
doubt,  be  judged  by  the  test  of  bona  fidee^ 
but  if  a  company  be  acting  bona  fide  they 
must  be  left  to  their  own  judgment  as  to 
what  land  they  require  for  the  purposes  of 
their  works.  Then  the  question  is  whether 
making  the  accommodation  works  which 
the  company  are  compelled  to  make  is  one 
of  the  purposes  of  their  act  I  think  it  is 
plain  that  what  they  are  compelled  to  do 
must  be  considered  so.  It  may  perhaps  be 
well  argued  that  works  for  their  own 
accommodation  are  not  of  this  charac- 
ter, and  therefore  they  ought  not  to  have 
the  power  of  oompulsorQy  taking  land 
for  such  works;  and,  indeed,  this  seems 
to  be  the  case,  for  though  section  45. 
of    the     Railways    Clauses    Act    allows 
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them  to  purcliase  lands  for  extraordinary 
works,  this  must  be  done  by  agreement, 
and  not  under  their  compulsoTy  powers. 
Mr.  Walford  contended  that  the  act  pro- 
vided that  if  the  company  neglected  to 
make  accommodation  works  the  landowner 
might  make  them  himself  at  the  company's 
expense,  and  he  asked — could  this  be  done 
on  a  third  person's  land  ?  I  think  the  owner 
might  say  to  the  company,  ^*  There  is  a 
piece  of  land  convenient  for  my  purpose, 
and  without  it  only  an  extremely  inconve- 
nient communication  can  be  made ;  so  you 
must  acquire  it,  and  make  me  a  pro|)er 
communication/'  The  Railways  Clauses  Act 
provides  for  making  the  accommodation 
by  the  side  of,  or  over  or  under  the  railway, 
and  this  must  consequently  be  dona  This 
seems  to  agree  with  the  view  adopted  by 
the  Court  in  Rangeley  v.  the  Midland  Rail- 
way Company^  where  it  was  held  that  to 
form  a  new  path  in  place  of  an  old  public 
path  was  one  of  the  purposes  of  the  railway, 
and  that,  under  the  16th  section,  the  com- 
pany being  authorized  or  compelled  to 
make  the  work,  they  might  purchase  land 
for  the  purpose.  Here,  under  the  68th 
section,  they  are  compellable  to  do  certain 
things,  and  I  think  they  can  purchase 
land  compulsorily  for  those  purposes. 

As  to  the  point  raised  that  this  bill  is 
premature,  I  agree  with  the  Vice  Chan* 
cellor  that  a  landowner  may  come  to  the 
Court  as  soon  as  the  railway  company 
have  clestrly  shewn  that  the  property  is  not 
wanted  for  the  purposes  of  the  act,  though 
the  period  referred  to  in  section  127.  of  the 
Lands  Clauses  Act  may  not  have  expired. 
Where  a  company  is  selling  land,  this  is  of 
course  the  most  conclusive  proof  of  their  not 
so  requiring  it,  and  accordingly  in  the  recent 
case  which  I  have  just  mentioned  it  was 
held  that  the  landowner  might  come  as 
soon  as  the  company  sold  the  land  to  some 
one  else.  Here,  if  the  road  to  which  this 
land  was  dedicated  had  not  been  one  of  the 
purposes  of  the  act,  the  company  would  by 
making  it  be  shewing  that  the  land  was 
not  so  required  for  these  purposes;  and  so 
the  landowner  need  not  wait  till  the  expirsr 
tion  of  the  period  within  which  superfluous 
lands  are  to  be  sold.  Since,  however,  the 
road  falls  within  the  meaning  of  the  pur^ 
poses  of  the  act,  the  bill  must  be  dismissed 
withoosta 


LoM)  JusTioi  Sklwyit. — I  am  of  the 
same  opinion.  The  first  and  main  question 
is,  whether  the  company  are  limited  in 
taking  land  to  such  as  is  actually  required 
for  the  railway  itself,  or  whether  accommo- 
dation works  are  within  the  purposes  of 
the  act.  That  the  limit  I  have  mentioned 
does  not  exist  was  decided  by  Rangeley  v. 
the  Midland  Railway  Company^  which  case 
established  that  laud  might  be  taken  fot 
substituting  a  highway  for  the  accommoda- 
tion of  the  public  in  place  of  another  which 
had  been  interfered  with.  Whether  this  is 
to  be  extended  to  private  accommodation 
works  is  now  the  question.  It  has  been 
argued  not  only  that  land  cannot  fcnr  such 
purposes  be  compulsorily  taken,  but  that 
when  it  has  been  acquired  it  cannot  be 
retained.  Is  there  any  distinction  in  the 
acts  between  public  and  private  works  ?  I 
think  not,  for  under  the  16th  section  of  the 
Railways  Clauses  Act  all  accommodation 
works  are  classed  together.  The  remaining 
question,  one  of  fact,  is,  whether  this  par- 
ticular work  which  has  been  made  is  an 
accommodation  work  connected  with  the 
railway.  There  cannot  be  any  doubt  that 
it  is  of  a  proper  and  reasonable  character, 
and  immediately  connected  with  the  rail- 
way. The  case  of  the  plaintiff  on  these 
points  wholly  fails. 

As  to  the  argument  that  the  bill  is  pre- 
mature, that  is  covered  by  Rangeley  v.  ik4 
Midland  Railway  Company,  The  appel* 
lants  are  inconsistent  in  their  arguments 
on  this  point,  because  if  the  company  have 
for  a  valuable  consideration  agreed  with 
the  charity  to  give  a  permanent  right  of 
user  of  this  road,  they  have  in  fact  to  that 
extent  given  the  charity  an  equitable  estate 
in  the  land.  This  equitable  estate  is  in  fact 
sold  to  the  charity  trustees,  or,  in  other  words, 
they  have  sold  a  permanent  interest  in  the 
land  to  a  stranger,  and  this  Lord  Bean- 
champ  is  entitled  to  come  at  once  to  pre- 
vent as  an  interference  with  his  right  of 
pre-emption. 

As,  however,  we  are  of  opinion  that,  this 
land  being  used  for  the  piurpcees  of  the 
act,  there  is  no  such  right  of  pre-emption, 
the  bill  must  be  dismissed  with  costs. 

Solicitor! — Toung,  Maples,  Teetdale  &  Nelso*, 
for  appellants;  Messis.  F.  H.  &  H.  H.  Walford^ 
for  reepondent. 
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(In  re   the   ao&a    and 

GUFABD,  V.C.J  lfA8TlRMAN*8       BANK 

Dec  7,  14.     \       (uiaxM)). 

V      (Ex  parte  cannan.) 

Company —  Winding-up —  Remuneration 
of  Official  Liquidator —  Companies'  Act^ 
1862,  *.  dd.—Begulation  of  May,  1868. 

In  ^fixing  the  amount  of  remuneration  to 
he  paid  to  the  official  liquidator  of  a  bank- 
ing company,  of  which  the  winding-up  had 
been  suspended  before  May,  1 868,  the  Court 
adopted  the  principles  laid  down  in  the  regu* 
kUion,  of  that  date,  and  estimated  the  remu- 
neration by  the  number  of  hours  devoted  by 
the  liquidator  and  his  clerks  to  the  liquida- 
tion, refusing  to  adopt  a  basis  of  per-centage 
under  the  dreumstanees  of  the  case,  and 
having  regard  to  the  nature  and  amount  of 
the  baulks  assets  and  dividends. 

The  amount  of  an  official  liquidator's 
remuneration  is  not  influenced  by  any  profit 
or  loss  restUtimg  from  his  dealings  with  th$ 


Actjoarned  summons  for  the  purpose  c^ 
detennimug  the  amount  of  remuneration  to 
be  paid  to  Mr,  Cannan  as  the  official  liqui- 
dator of  the  above>named  bank. 

In  June,  1866,  the  bank  suspended  pay- 
ment ;  a  voluntary  winding-up  was  com- 
menced, and  Mr.  Cannan  was  appointed 
liquidator.  By  an  order  dated  the  23rd  of 
June,  1866,  Uie  voluntary  winding-up  was 
continued  under  the  supervision  of  the 
Court,  Mr.  Caonan  being  continued  as 
liquidator.  On  the  18th  of  December, 
1866,  an  order  was  made  sanctioning 
an  arrangement  for  the  resuscitation  of 
the  bank  as  the  Agra  Bank  (Limited), 
Under  this  arrangement  and  subsequent 
orders  of  the  Court  the  assets  of  the  old 
bank  were,  subject  to  certain  provisions  for 
the  liquidation  of  the  old  bank  and  payment 
of  ita  creditors,  handed  over  to  the  new 
bank.  Mr.  Cannan,  under  this  arrangement^ 
continued  to  be  employed  in  the  liquidation 
of  the  old  bank,  down  to  the  end  of  May, 
1868.  No  arrangement  had  at  any  time 
been  made  as  to  the  amount  of  his  remu- 
meration.  The  debts  and  assets  of  the  old 
bank  were  enormous,  and  the  business  of 
liquidation  was  of  a  very  onerous  character, 
involving  financial  and  commercial  trans- 
actions to  the  extent  of  15,000,000iL,  and 
uecesflitating  the  employment  of  a  very 


large  staff  of  clerks.  Mr.  Cannan  collected 
assets  to  the  amount  of  3,700,000^  and 
paid  a  dividend  of  6s.  in  the  pound,  amount- 
ing to  1,800,000/.,  in  September,  1866, 
and  but  for  the  resuscitation  order,  would 
have  paid  another  dividend  of  6«.  M.  in 
the  pound. 

In  February,  1867,  Mr.  Cannan  sent  in 
a  claim  for  25,000/.  as  his  remuneration  to 
the  end  of  January,  1867,  which  sum  was 
to  include  the  salaries  of  clerks  and  others 
paid  by  him.  As  a  reason  for  allowing 
the  claim  he  alleged  that  large  profits 
had  been  made,  of  which  the  bank 
had  reaped  the  benefit  by  his  manage- 
ment of  their  concerns.  The  directors  pro- 
posed 7,000/.  as  a  fair  amount  of  remune- 
ration to  Mr.  Cannan,  but  the  shareholders 
resolved  to  give  him  only  5,000/.  The 
number  of  hours  for  which  Mr.  Cannan 
and  his  assistants  were  employed  and  the 
other  material  facts  of  the  case  will  be 
found  stated  in  the  judgment. 

In  May,  1868,  a  regulation  as  to  the 
mode  of  remunerating  official  liquidators 
was  adopted  by  the  Master  of  the  Bolls 
and  the  Vice  Chancellors,  and  sanctioned 
and  approved  by  the  Lord  Chancellor.  By 
such  regulation  "eveiy  application  by  an 
official  liquidator  for  remuneration  must 
be  supported  by  an  affidavit  shewing  the 
number  of  hours  devoted  by  him  and  his 
clerks  respectively  to  the  business  of  the 
liquidation.''  In  fixing  the  amount  of  the 
remuneration,  the  Judge  was  to  be  guided 
by  a  scale  of  remuneration  for  a  day  of 
eight  hours,  graduated  according  to  the 
amoimt  of  assets  divisible  among  the  un- 
secured creditors.  According  to  that  scale^ 
where,  as  here,  such  assets  were  over 
500,000/.,  the  remuneration  of  the  liqui- 
dator was  to  be  12/.  per  day  of  eight  hours, 
and  that  of  his  clerks  of  the  first,  second 
and  third  classes,  3«.  6</.,  2«.  6(/.  and  1«, 
respectively  per  hour.  But  if  it  should  appear 
to  the  Judge  that  in  thespecial  circumstances 
of  any  liquidation  it  was  proper  to  add  or 
deduct  from  the  amount  of  remuneration 
provided  by  the  scale,  he  was  to  make  such 
addition  or  deduction  accordingly. 

Sir  R.  Palmer  and  Mr.  WeMlake,  for 
the  committee  of  shareholders. 

Mr.  Amphlett,  for  the  directors  of  the 
old  bank. 

Mr.  Druee  and  Mr.  Fooks,  for  Mr, 
Cannan. 
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OiFFABB,  V.C. — I  have  to  detennine  in 
UnB  case  the  amomit  of  remuneration  to 
which  Mr.  Cannan  is  entitled,  as  haying 
been  the  liquidator  of  the  Agra  ds  Master- 
man's  Bank  (Limited). 

The  head  office  of  the  bank,  when  it 
stopped  in  June,  1866,  was  in  Nicholas 
Lane,  London.  It  had  branches  and  agencies 
at  five  different  places  in  the  East  Indies; 
at  Hong  Kong  and  Shanghai,  in  China; 
and  at  Sydney  and  Melbourne,  in  Austra- 
lia; as  well  as  at  Edinburgh,  I  believe,  and 
Pans.  Its  debts  and  credits  were  to  be 
reckoned  by  millions,  its  creditors  by 
thousands.  The  amount  of  assets  collected 
by  the  liquidator  was  about  3,700,000/. 
A  dividend  of  5*.  in  the  pound  was  paid  by 
the  liquidator  in  September,  1866;  thiiB 
amounted  to  1,800,000/.,  and  he  would 
have  paid  another  dividend  of  6«.  Sd.  in 
the  pound,  in  January,  1867,  but  for  the 
order  made  by  the  Court  approving  of  an 
arrangement  for  the  resuscitation  of  the 
bank. 

The  winding-up  was  a  voluntary  winding- 
up,  under  the  supervision  of  the  Court  It 
was  conducted  principally  by  Mr.  Cannan; 
but  he  had  the  assistance  of  his  partnen 
and  of  a  confidential  clerk  of  his  and  theirs, 
named  Qardiner.  The  clerks  of  his  firm 
were  also  engaged  in  the  matter,  and  there 
were  retained  and  engaged  in  this  country 
several  of  the  bank  clerks,  and  abroad 
several  of  the  bank  clerks  and  agents. 
Mr.  Barnes  was  also  employed  abroad,  with 
the  approval  of  this  Court  The  salaries  of 
tiie  bank  clerks  in  this  country  and  of  the 
bank  clerks  and  agents  abroad,  including 
Mr.  Barnes,  were  paid  out  of  the  assets  of 
the  company.  The  clerks  in  this  country 
were  dismissed,  soon  after  the  stoppage,  on 
the  usual  three  months'  notice  and  pa3rment. 
This  course  was  adopted  in  the  cases  of 
those  who  were  re-employed,  as  well  as 
in  the  cases  of  those  whose  services  were 
entirely  dispensed  with.  The  liquidation 
was  conducted  with  care,  attention,  judg- 
ment and  diligence.  The  liquidator  lent 
money  on  the  security  of  consols,  and 
invested  largely  in  consols;  they  rose  in 
value.  There  was  a  considerable  profit,  of 
which  the  bank  had  the  benefit^  owing  prin- 
cipally, first,  to  the  rise  in  the  value  of 
consols;  secondly,  to  the  rise  in  the  price 
of  cotton,  the  liquidator  having  realized 
favourably;  and  thirdly,  to  the  rise  in  the 


value  of  Egyptian  bonds.  The  cotton  and 
bonds  were  hdd  by  the  liquidator  for  some 
months.  An  arrangement  might  have  been 
come  to  as  to  the  Uquidatoi's  remuneration 
when  he  was  appointed;  this  was  not  done, 
nor  do  I  find  before  or  during  the  liquida- 
tion any  trace  of  any  mention  by  or  to  the 
liquidator  of  any  arrangement  or  agreement 
as  to  the  basis  or  principles  on  which  he 
should  be  remunerated.  The  93rd  section 
of  the  Winding-up  Act  of  1862  spoaka  of 
the  Court  fixing  a  remuneration  by  way 
of  per-centage  or  otherwise.  Mr.  Cannan 
claims  25,000/.,  and  says  that  that  sum 
does  not  amount  to  more  than  12«.  6^  per 
cent  on  the  moneys  realized  and  received 
during  his  liquidi^on.  There  has  been  no 
decision  in  any  contested  case  which  throws 
any  light  on  the  subject;  but  it  has  been 
much  considered,  and  in  May,  1868,  after 
the  date  of  the  transactions  with  which 
I  have  to  deal,  an  Order  was  approved  by 
the  Lord  Chancellor,  and  adopted  by  the 
Master  of  the  RoUs  and  the  Vice  Chancel- 
lors, laying  down  the  principles  on  which, 
and  the  mode  in  which,  a  liquidator's 
remuneration  ought  to  be  a4JU8ted,  taking 
as  its  basis,  according  to  a  given  scale, 
first,  the  amount  of  assets  divisible  among 
the  unsecured  creditors;  and  secondly,  the 
number  of  hours  devoted  to  the  business 
by  the  liquidator  and  by  his  clerks  respec- 
tively, dividing  the  clerks  employed  into 
classes,  and  then,  in  the  speoal  circum- 
stances of  any  liquidation,  the  Judge,  if  he 
thinks  it  proper,  may  add  to  or  deduct  from 
the  amount  of  remuneration  provided  by 
the  scala 

In  this  state  of  things,  and  before  going 
further,  I  may  observe,  that  three  ingre- 
dients were  referred  to  as  being  amongst 
others  proper  to  be  taken  into  consideration 
in  settling  the  liquidator's  remuneration,  no 
one  of  which  in  my  opinion  ought  to  be 
adopted.  These  are,  first,  per-centage; 
secondly,  profits  made  by  investing  and 
holding  and  realizing  the  assets;  thirdly, 
the  time  of  the  clerks  and  others  who  had 
been  in  the  service  of  the  bank,  and  who 
were  re-employed,  or  whose  services  were 
retained,  and  all  of  whom  were  paid  out  of 
the  assets  of  the  bank.  First,  payment  by 
per-centage  is  not  and  never  was  imperative 
on  the  Court  The  liquidator  never  had  a 
right  to  expect  that  he  would  be  paid  by 
perK^entage,  and  it  is  a  mode  of  ramu&erft* 
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tion  whicH,  having  regard  to  the  circum- 
stances under  which  tMs  bank  stopped,  and 
the  nature  and  enormous  amount  of  the 
assets  and  dividends,  is  not  admissible. 
Secondly,  if  the  remuneration  is  to  be 
increased  simply  because  there  have  been 
profits,  there  ought  to  have  been  a  diminu- 
tion if  there  had  been  losses.  It  so  hap- 
pened that  prices  in  the  markets  rose. 
Adverse  prices  and  markets,  if  such  had 
been  the  result,  would  have  caused  much 
greater  anxiety  and  labour  to  the  liquida- 
tor than  favourable  ones.  Neither  rise  nor 
depression  was  or  could  be  in  any  way 
legitimately  caused  by  him,  and  if  the  time 
and  labour  expended  ought  to  be  the  main 
ingredients  to  be  taken  into  consideration, 
as  I  think  they  ought,  it  follows  that  the 
profits  ought  not  Thirdly,  as  to  the  time 
of  the  bank  clerks  and  others,  this  question 
ought  not  to  be  in  any  way  affected  by  the 
dismissal  and  payment  for  dismissal,  and 
re-employment  at  salaries  to  be  paid  out  of 
the  assets  of  the  bank.  It  was  felt  to  be 
impossible  to  claim  anything  for  the  bank 
cl^ks  and  others  employed  abroad,  yet 
there  is  just  as  much  reason  for  making 
a  claim  for  their  time  as  for  making  a  claim 
for  the  time  of  those  who  were  in  England 
Both  the  order  referred  to  and  the  reason 
of  the  thing  apply  plainly  to  the  time  of 
the  liquidator  and  of  his  clerks,  or  the 
clerks  of  his  firm,  of  whose  services  his 
other  business  is  for  the  time  deprived,  and 
not  to  those  who  were  paid,  not  by  him, 
but  out  of  the  assets  of  the  bank,  and  who 
were  exclusively  the  bank's  clerks  and 
servants. 

This  disposes  of  the  claim  based  on  per- 
centage, the  claim  as  depending  on  profits, 
and  the  claim  for  the  bank  clerks*  time. 
I  may  dispose  in  the  same  way  of  what  is 
alleged  by  the  committee  of  ^reholders 
in  Uie  3rd  paragraph  of  their  affidavit  of 
the  14th  of  June,  1867:  they  there  say 
that  the  liqiudation  may  be  divided  into 
three  periodk  First,  from  the  stoppage  of 
the  bank  on  the  7th  of  June,  1866,  to  the 
18th  of  October,  1866,  the  dato  of  the 
meeting  of  shareholders  when  the  resusci- 
tation arrangements  were  unanimously  ap- 
proved o£  Secondly,  from  the  18th  of 
October,  1866,  to  the  11th  of  January, 
1867,  when  possessicHi  of  the  assets  waa 
handed  over  by  the  liquidator  to  the  Agra 
Bank    (Limited),  under  the   resuscitation 


agreement  Thirdly,  subsequently  to  the 
Uth  of  January,  1867.  And  they  suggest 
that  the  rate  of  remuneration  should  be 
less  during  the  second  period  than  the 
first,  and  during  the  third  period  than 
the  second  No  valid  reasons  for  any  such 
difference  have  been  brought  forward. 
Mr.  Cannan's  time  and  labour,  and  that  of 
his  partners  and  clerks,  were  just  as  valu- 
able at  the  one  time  as  at  the  others,  and 
I  am  unable  to  arrive  at  any  fair  criteria 
which  I  can  justly  apply  to  the  estimation 
of  Mr.  Cannan's  remuneration,  excepting 
those  mentioned  in  the  Order  of  May,  1868. 
These  his  counsel  did  not  at  the  bar  adopts 
but  it  is  worthy  of  observation  that  they 
were  unable  to  suggest,  and  did  not  suggest, 
any  theory  or  scheme  of  their  own  or  his, 
and  in  substance  threw  on  the  Court  the 
whole  onus  of  arriving  at  a  conclnsion  on 
such  grounds  as  it  might  think  just  and 
reasonable.  In  saying  this  I  do  not  omit  to 
recollect  that  the  25,000/,  the  amount 
of  the  claim,  appears  to  be  calculated,  at  all 
events  in  some  measure,  on  the  amount  of 
moneys  realized  during  the  liquidation ;  nor 
in  adopting  and  applying  the  criteria  men- 
tioned in  the  Order  of  May,  1868,  do  I 
forget  the  date  of  the  order  as  compared 
with  the  dates  of  the  transactions  with 
which  I  have  to  deal,  or  the  provision 
"  that  if  it  shall  appear  to  the  Judge  that 
in  the  special  circumstances  of  any  liquida- 
tion it  is  proper  to  add  to  or  deduct  from 
the  amount  of  remuneration  provided  by 
the  scale,  he  will  make  such  addition  or 
deduction  accordingly,"  and  therefore  it  is 
that  I  take  the  number  of  hours  employed 
from  the  evidence  before  me,  and,  though 
asked  to  do  so,  decline  to  direct  any  further 
inquiry  on  the  subject,  though  I  probably 
should  have  done  so  if  the  Order  of  May, 
1868,  had  been  of  an  earlier  date.  From 
the  evidence  it  appears  that  between  the 
8th  of  June,  1866,  and  the  31st  of  January, 
1867,  the  services  of  the  liquidsUior,  his 
partners  and  clerks  were  as  follows : 

(1.)  Mr.  Cannan  and  hifl  partners  ...  8,877  hours. 
(2.)  Mr.   Gardiner,    his    confidential 

clerk 1,7«8    ., 

(3.)  General  clerks     11,254    „ 

And  from  the  Slst  of  January,  1867,  to  the  30th 

of  May,  1868,  Mr.  Cannan  was  employed  726 

hoars,  and  his  clerks  4,835  hoars.*' 

Mr.  Cannan  states  that  there  is  due  to 
his  solicitors  for  costs  about  8,000/.  These 
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costs  will  of  course  be  properly  inyestigated 
and  provided  for  by  the  bank.  I  do  not 
understand  that  they  enter  into  the  amoont 
of  the  claim. 

The  amount  of  remuneration  has  been 
taken  into  consideration  by  the  directors 
of  the  bank,  and  by  them  submitted  to 
the  shareholders.  The  directors  suggested 
that  7,000/.  was  a  proper  sum  to  offer  by 
way  of  remuneration:  the  shareholders 
declined  to  offer  more  than  5,000/L  It 
appears  from  the  evidence  that  the  salary 
of  the  directors  was  «'!f,700/.  a  year;  the 
salary  of  the  London  manager  and  secre- 
tary, 5,000/. 

If  I  take  the  time  of  the  liquidator  and 
his  partners  and  clerks  as  follows,  viz. — 

Liauidator  k  P»rtnera — ^The  highest  scale  in  the 
Order.— 

8,377  hoars  at  30/ £6.065  10    0 

725  „  1.087  10    0 


Gardiner— 1.768  hours  at  8/S  ... 
Clerks— 11,254  hoars: 

J=7,502i  hours  at  2/6  £937  16  8 

=3,7514        „      1/      187  11  4 

Clerks— 4,885  hours : 

1  =  8.228i  hours  at  2/6    402  1 8  4 

=l,611i      „         1/        80  11  8 


6,153    0    0 
808  10    6 


1,125    8    0 


483  10    0 


the  result  is      ^,070    8    6 

I  have  already  stated  that  the  liquida- 
tion was  conducted  with  care,  attentiouy 
judgment  and  diligence.  Mr.  Cannan*s 
conduct,  as  might  have  been  expected,  was 
in  every  respect  what  it  ought  to  have 
been ;  his  duties  were  onerous,  the  amounts 
he  had  to  deal  with  exceptionally  large ; 
and  though  I  think  his  claim  much  beyond 
what  I  can  allow,  I  do  not  foi^ct  that  he 
was  willing  to  refer  it  to  an  impartiid 
person.  Therefore,  regard  being  had  to  all 
the  circumstances  I  have  mentioned,  the 
date  of  the  Order  of  May  1868  as  compared 
with  those  of  the  transactions  referred  to, 
and  the  liberty  given  by  the  Order  to  add 
to  the  amount  of  remuneration  provided 
by  the  scale,  I  consider  myself  justified 
in  arriving  at  the  sum  of  8,070/.  as  I  have 
done,  and  in  making  the  total  amount  up 
to  9,000/.,  to  which  will  be  added  Mr.  Can- 
nan's  costs  and  expenses  of  making  out 
his  claim.  This,  under  the  circumstances, 
together  with  the  costs  and  expenses,  is  a 
fiur,  I  may  add  a  liberal,  sum  to  allow, 
and  more  probably  than  will  be  allowed  in 


cases  happening  subsequently  to  the  Order 
I  have  rdferred  to. 

Solicitors — Messrs.  Asharst,  Morris  &  Cow,  for  the 
Coopany;  Messrs.  Uptons,  Johnson  &  Upton, 
for  Mr.  Cannan. 


Lord  Eomillt,  M.R. 
Jan.  26. 


In  re  THI  obnbral 

BANK  FOR  TUB  PRO- 
MOTION OP  AORICUL- 
TURK  AND  PUBLIO 
WORKS  (LIMITBD 
AND  reduced). 

Company — Reduction  of  Capital — Notice 
to  Creditors — General  Orders  of  March  21, 

1868. 

Notice  to  creditors  under  the  General 
Orders  of  March  21,  1868,  may,  if  the 
creditors  are  unknotm,  be  given  by  advet^ 
tisement. 

At  extraordinary  general  meetings  of  this 
company  resolutions  had  been  passed  for 
the  reduction  of  their  capital 

The  General  Orders  of  March  21,  1868, 
by  rule  6,  direct  the  company  on  making 
such  reduction  to  file  an  affidavit,  verifying 
a  list  containing  the  names  and  addresses 
of  the  creditors,  and,  by  rule  9,  require  the 
company,  within  seven  days  after  the  filing 
of  such  affidavit,  or  such  further  time  as 
the  Judge  may  allow,  to  send  a  notice  to 
each  creditor  whose  name  is  entered  on  the 
list 

Debentures  payable  to  bearer  had  been 
issued  by  the  Qeneral  Bank,  and  the  bank 
had  also  become  guarantee  for  others  of 
the  same  nature  issued  by  the  Soci^t^ 
Cotonnidre  de  St.  i  tienne  du  Rouvray; 
and  since  it  was  not  known  by  whom  these 
debentures  were  held,  it  was  impossible  to 
comply  strictly  with  the  directions  of  the 
General  Order. 

Under  these  circumstances, 

Mr,  Jessel  {Mr,  Davey  with  him)  sug- 
gested that  notice  should  be  given  to  the 
debenture-holders  by  advertisement,  and 
that  the  time  should  be  extended  for  the 
purpose. 

The  Master  or  the  Rolls  assented 
SoUoitor— Mr.  Francis  Keaney,  ibr  the  company. 
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HaTHEBLBY,  L.C.  )   TENNANT  V,  TRENCH- 

Jan.  26,  28.       J 


ARD. 


Trustee — Mortgagee — The  two  Charac- 
ters united  in  same  Person  —  Mortgage^ 
Incidents  of — Charge  simpliciter,  Incidents 
o/^Foreclosure-^8ale—l5  <i&  16  Vict,  c,  86. 
9.48. 

An  estate^  at  the  time  heavily  incumberedy 
was  settled  by  the  oumer  for  the  benefit  of 
her  several  children  in  undivided  shares. 
She  appointed  her  sons  the  trustees^  the  eldest 
surviving  one  for  the  time  being  to  be  sole 
managing  trustee^  with  very  large  powers 
for  the  development  of  the  resources  of  the 
trust  estate  and  the  discharge  of  the  in- 
cumbrances.  The  settlement  contained  a  pro- 
vision that  any  of  the  settlor^s  children  who 
should  at  her  death  hold  lier  acknowledgment 
for  money  advanced  for  her  use^  should  be 
entitled  to  "a  charge  by  way  of  mortgage'* 
on  the  estate.  The  managing  trustee  being 
in  possession  of  such  on  acknowledgment 
from  the  deceased  settlor^  and  having  filed 
his  bill  for  a  foreclosure,  a  foreclosure  was 
refused,  and  a  scUe  at  chambers  ordered.  The 
Lord  Chancellor,  in  reversal  of  a  decision  by 
Vice  Chancellor  Qiffard,  on  the  construction 
of  the  settlement,  having  regard  to  the  settlor's 
manifest  desire,  to  be  gathered  from  the 
whole  of  the  settlement,  to  preserve  the  estate 
to  the  uses  of  the  settlement,  and  having 
regard  also  to  the  circumstance  that  the 
benefit  of  a  ^^ charge  by  way  of  mortgage^ 
secured  to  persons  advancing  m^ney  to  the 
settlor  was  reserved  in  favour,  not  of  stran- 
gers, but  of  persons  who  themselves  took  a 
benefit  under  the  settlement, — Held,  that  the 
charge  created  by  the  settlement  was  a  charge 
simpliciter^  with  the  incident  of  sale  only, 
and  not  of  foreclosure. 

Semble,  that  the  interest  of  a  trustee 
hamng  the  sole  management  of  an  estcUe, 
is  inconsistent  with  the  interest  of  a  mort- 
gagee having  the  right  to  foreclose;  and  that 
the  Court  will  not  grant  foreclosure  at  the 
suit  of  any  mortgagee  standing  in  such  a 
double  relation  to  an  estate. 

The  late  Mrs.  Margaret  Elizabeth  Ten- 
nant  was  absolute  residuary  devisee  and 
legatee  under  the  will,  dat^  the  30th  of 
August,  1831,  of  her  husband,  G^rge 
Tennant  the  elder,  who  died  in  1832  pos- 
Niw  SaaiEB,  38.— Chaho. 


sessed  of  considerable  freehold  and  lease- 
hold estates  in  Glamorganshire.  These 
estates  were  at  the  time  subject  to  a  mort- 
gage for  50,000/.  to  Messrs.  Child,  of 
Temple  Bar.  In  July,  1832,  after  George 
Tennant's  death,  Mrs.  Tennant  had  certain 
other  lands  in  Glamorganshire  conveyed  to 
her  in  fee  simple. 

By  an   indenture  of  the  9th  of  April, 
1835,  to  which  Mrs.  Tennant  and  her  three 
sons,  viz.,    Henry  Tennant,   the   plaintiff 
Charles   Tennant,    and    George    Tennant 
the  younger  were  the  parties,   Mrs.  Ten- 
nant conveyed   her   Glamorganshire    pro- 
perty to  her  three  sons  in  trust  for  her- 
self   for    life,    and    then    in    undivided 
sevenths  for   the    benefit    of    her   three 
sons,  Henry,  Charles  and  G^rge,  and  her 
three    daughters,    Jane  Trenchard,    Mar- 
garet Tennant  and  Frances  Carr6  for  life 
respectively,  with  remainder  to  their  respec- 
tive children.  The  settlement  provided  that 
it  should  be  lawful  for  Mrs.  Tennant  to  take 
the  rents  and  profits  in  as  full  and  beneficial 
a  manner  as  she  then  enjoyed  them  for 
her  life,  and  to  charge  the  property  with 
the   payment  of  any  sum  not  exceeding 
10,000/.    It  was  also  provided,   that  in 
case  any  one  of  the  children  should  hold 
any  bond,   note  or  other  security  or  ac- 
knowledgment   in    writing     for     money 
advanced    for  the  use   of  Mrs.    Tennant 
during    her    life,    he    or    she   should  be 
"  entitled  to  a  charge  by  way  of  mortgage** 
on  all  the  premises  comprised  in  the  inden- 
ture for  the  amount  of  the  principal  money 
so  secured,  with  all  interest  which  should 
be  due  thereon  at  the  time  of  the  death  of 
the  said  Mrs.  Tennant,  such  charge  to  take 
effect  next  after  the  mortgage  to  Messra 
Child;  and  moreover  that,  S  any  one  of 
the   childfen   should  out  of  hb  or    her 
proper  moneys  pay  off  the  debt  due  on 
Messrs.   Child's  mortgage,   "  or  any  part 
thereof''  he  or  she  should  be  entitled  to 
stand  as  a  mortgagee  on  the  premises  for 
the  moneys  so  paid  in  place  of  the  Messrs. 
Child.     The  trustees  were  empowered  to 
grant  leases  with  the  consent  of  Mrs.  Ten- 
nant in  her  lifetime,  and  after  her  death 
the  senior  acting  trustee,  who  was  to  be 
the  senior  of  the  three  sons  successively 
for  his  life,   and  then   the   eldest  lineid 
descendant  of  Geoi^  Tennant  the  elder, 
was  empowered  to  take  on  himself  "the 
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sole  and  uncontrolled  management''  of  the 
property,  and  to  do  all  '*  lawful  and  reason- 
able acts  and  things  whatsoever  in  and 
about  the  management  of  the  said  here- 
ditaments and  premises  as  he  in  his  sole 
discretion  should  think  fit  and  proper  for 
the  benefit  and  improvement  of  the  said 
trust  estate,"  ..."  as  fully  and  effectually 
as  the  said  Margaret  Elizabeth  Tennant, 
her  heirs,  executors,  administrators  or 
assigns,  could  have  done  them  about  the 
management  of  the  said  estates  and  pre- 
mises in  case  this  indenture  had  not  been 
executed."  There  was  a  power  of  revoca- 
tion in  the  settlement;  but  it  was  never 
executed. 

It  appeared  from  the  plaintiff's  bill  that 
in  1839  out  of  his  own  money  he  paid 
7,722/.  0«.  5rf.  to  the  Messrs.  Child,  by 
which  their  mortgage  debt  was  reduced 
to  42,500/.,  and  that  he  also  advanced 
12,2G6/.  Us,  6d,  for  the  purchase  of  "the 
Corapton  Estate,"  a  proj>erty  convenient 
to  be  held  with  the  settled  property,  and 
which  was  conveyed  to  Henry  Tennant 
and  himself,  it  being  arranged  that  it  should 
be  held  by  them  on  the  trusts  of  the  nettle- 
ment.  On  the  8th  of  February,  1850,  an 
account  was  drawn  up  of  the  plaintiff's 
advances  for  the  benefit  of  the  trust 
estate,  including  this  purchase,  shewing 
a  balance  of  56,820/.  11*.  due  to  him, 
and  Mrs.  Tennant  wrote  and  signed  at 
the  foot  the  following  memorandum:  "I 
have  examined  the  foregoing  account  and 
I  admit  the  above  balance  of  56,820/.  11«. 
to  be  due  and  owing  from  my  estate  to 
my  son  Charles,  this  8th  day  of  February, 
1850."  Mrs.  Tennant  died  subsequently 
in  1 850,  and  CJeorge  Tennant  the  younger 
in  1851. 

On  the  9th  of  March,  1859,  the  plaintiff 
filed  a  bill  (Tennant  v.  Tennant)  against 
Henry  Tennant,  the  then  managing  trus- 
tee, and  the  other  persons  interested  under 
the  settlement  for  the  canying  out  of  the 
truHts  of  the  settlement,  and  he  obtained  a 
decree,  on  the  17th  of  December,  1859, 
from  Vice  Chancellor  Page  Wood,  for  the 
carrying  of  this  out.  Henry  Tennant  died 
on  the  26th  of  Septeml/er,  1865,  leaving 
the  plaintiff  the  sole  surviving  trustee  of 
the  settlement.  In  1845  Mrs.  Tennant  had 
uiortgag.  d  the  estate  bought  by  her  in 
July,  1832,  to  Richard  Harrison  for  8,000/. 


The  mortgage  subsequently  became  vested 
in  W.  S.  Davidson,  together  with  an  addi- 
tional security  given  by  Henry  Tennant  and 
the  plaintiff  for  an  advance  on  their  interests 
in  the  trust  estate.  By  an  indenture  of  the 
14th  of  January,  1867,  the  plaintiff  repaid 
out  of  his  own  money  the  mortgage  debt, 
which  then  amounted  to  8,700/.,  and 
took  a  transfer  to  a  trustee  for  his  own 
benefit  of  the  debt,  together  with  the 
securities  which  the  mortgagee  held  on 
Henry  Tennant's  and  the  plaintiff's  own 
beneficial  interests  in  the  settled  pro- 
perty. 

The  chief  clerk  had  certified  in  the  suit 
of  Tennant  v.  Tennant  that  three  several 
sums  of  14,865/.  4*.  9c/.,  23,503/.  14«. 
and  43,803/.  14«.  Id,  were  then  due  to 
the  plaintiff,  to  which  the  plaintiff  now 
claimed  to  add  the  mortgage  debt  of 
8,700/.  transferred  from  Davidson.  From 
the  chitf  clerk's  certificate  it  also  ap- 
peared that  at  the  date  of  the  decree  in 
Tennunt  v.  Tennant  Messrs.  Child's  mort- 
gage was  the  first  charge  on  the  property 
comprised  in  George  Tennant  the  elders 
will ;  that  Davidson's  mortgage  was  the 
first  charge  on  the  estate  purchased  in  July, 
1832  ;  that  the  plaintiff's  debts  of  14,865/. 
4«.  9d.  and  23,503/.  14*.  were  the  first  in- 
cumbrances on  the  property  not  charged  in 
favour  of  Messrs.  Child  and  of  Davidson, 
and  the  second  on  what  was  so  charged. 
It  lastly  appeared  that  there  was  a  debt 
from  the  estate  of  2,250/ ,  to  the  defen- 
dant John  Trenchard  Trenchard,  which 
formed  a  second  incumbrance  on  the  estates 
not  charged  to  Messrs.  Child  and  David- 
son, aiid  the  third  on  those  which  were. 
The  plaintiff's  debt  of  43,803/.  Us.  Id. 
was  the  last  incumbrance  on  the  pro- 
perty. 

The  plaintiff's  bill  in  the  present  suit 
was  filed  on  the  2nd  of  Febrtiary,  1867. 
It  stated  the  facts  as  above,  and  that  the 
plaintiff  had  applied  to  the  persons  inter- 
ested in  the  equity  of  redemption  in  the 
trust  property  to  release  it  to  him,  but  that 
they  had  refused.  It  prayed  an  account  of 
what  was  due  to  the  plaintiff  on  the  sums  of 
8,700/.,  14,865/.  4«.  9c/.,  23,503/.  14*  and 
43,803/.  14*.  Ic/.,  and  that  in  default  of 
payment  the  defendants  might  be  fore- 
closed from  all  equity  of  redemption  in  the 
premises. 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


171 


Messrs.  Child  were  content  with  their 
securities,  and  did  not  desire  to  be  re- 
deemed. 

The  plaintiff  was  at  present  tenant  for 
life  of  two  undivided  sevenths  of  the  trust 
estate.  The  trust  estate  consisted  of  lands 
and  canal  and  wharf  property  near  Swansea. 
The  defendants  resisted  a  foreclosure  in 
the  expectation  that  the  property  would  in 
course  of  time  increase  greatly  in  value. 
At  present  it  was  alleged  that  the  income 
was  inadequate  to  pay  the  necessary  ex- 
penses and  to  keep  down  the  incumbrances. 
What  the  defendants  desired  was  an  order 
by  the  Court,  under  the  15  <fe  1 6  Vict.  c.  86, 
for  a  sale  in  preference  to  foreclosure. 
They  submitted  that  the  plaintiff's  position 
as  trustee  was  inconsistent  with  his  exer- 
cise of  the  right  of  foreclosure,  even  if  this 
would  in  any  case  have  been  his  proper 
remedy,  and  that  at  all  events  he  could  not 
be  entitled  to  foreclose  those  parts  of  the 
settled  estates  in  respect  of  which  he  was 
tenant  for  life  or  entitled  in  remainder  or 
reversion. 

Giffard,  V.C.  (before  whom  the  case  came 
in  the  Court  below)  said,  in  delivering  judg- 
ment, on  the  Ist  of  June,  1868,  that  he 
entertained   no   doubt    on   the   plaintiff's 
right  to  sustain  the  suit.    He  thought  it 
''absurd  to  suppose  that  because  a  person 
was  trustee  he  could  lose  his  right  as  a 
mortgagee."    But  he  held  that  the  plaintiff 
bdng  tenant  for  life  of  two  sevenths  could 
not  to   that  extent  enforce  his  securities 
against    the    incumbrances,  but   that    he 
might  enforce  them  tdtra  such  interest  His 
Honour  said  he  had  no  discretion  to  order 
a  sale  except  under  the  48th  section  of  the 
statute,   and   that  he  could  not  order  it 
under  the  statute  unless  there  were  reason- 
able ground  that  on  a  sale  there  would  be 
a  surplus,  and  that  the  plaintiff  would  be 
indemnitied  against  the  loss  from  an  abor- 
tive sale.    He  should  require  two  undeni- 
able affidavits  that  the  money  likely  to 
arise  from  a  sale  would  exceed  the  incum- 
brances, and  there  must  be  a  reserved  bidding 
covering  the  amount  of  the  incumbrances. 
A  sum  of  money  (800/.)  must  be  also  paid 
into  court  to  cover  any  loss  from  an  abor- 
tive sale,  with  an  undertaking  to  be  liable 
for  any  further  loss.     The  faimly  of  Henry 
Tennant   by  their   counsel  accjpted   this 
offer,  and  die  Vice  Chancellor  thereupon 


ordered  the  cause  to  stand  over  for  a  month 
to  give  time  for  these  conditions  being 
carried  out,  intimating  that  he  should  order 
the  sale  without  prejudice  to  any  rights  of 
the  plaintiff  to  a  foreclosure  in  the  event 
of  the    attempt   to   sell   proving  as    the 
plaintiff's  counsel  predicted  abortive.  His 
Honour  further  stated  his  opinion  to   be 
that  the  plaintiff  had  a  right  to  foreclose, 
on  the  ground    that  the  settlement  had 
created,  he  thought,  a  trust  by  way  of  mort- 
gage, and  that  the  ordinary  right  of  a  mort- 
gagee, whether  legal  or  equitable,  was  a  right 
to  foreclose.    It  had  not  been  disputed  that 
a  foreclosure  was  the  plaintiff's  right  as  to 
Davidson's  mortgage.  The  pajrment  in  part 
of  the  Messrs.  Child's  mortgage  would  not 
have  given  a  right  to  foreclose  in  respect 
of  that  part :  but  the  plaintiff  had  such  a 
right  specially  under  the  provision  in  the 
settlement  respecting  the  discharge  wholly 
or  in  part  of  that  mortgage  by  any  of  the 
settlor's  children.    As  regarded  the  Comp- 
ton  estate,  he  should  order  inquiries  whe- 
ther that  estate  had  been  in  fact  brought 
within  the  settlement  by   Mrs.  Tennant. 
But  even  if  nothing  more  had  been  effected 
than  a  purchase  by  the  trustees  of  that 
estate  out  of  their  own  money,  the  trustees 
would  be  entitled  to  something  very  like 
foreclosure,  it  being  in  His  Honour's  opin- 
ion ''  quite  clear  that  a  vendor  who  had  a 
lien  for  unpaid  purchase-money  and  who 
could  not  get  paid  might  lile  his  bill  to 
have  the  property  foreclosed,  or  to  have 
the  contract  delivered  up  to  be  cancelled, 
which  would  be  equivalent  to  foreclosure." 
On  the  cause  coming  on  again,  on  the 
29th  of  June,  the  Vice  Chancellor  ordered 
a  sale  of  the  whole  property  in  one  lot,  on 
the  ground  of  the  difficulty  which  woulc? 
arise  should  it  be  put  up  in  several  lots  if 
some  were  sold  and  the  rest  could  find  no 
purchaser.  He  was  willing  however  to  insert 
vords  in  the  order  to  the  effect  that  if  it 
should  appear  to  the  Judge  at  chambers 
that  a  portion  would  be  likely  to  produce 
enough  to  cover  the  mortgages,  so  much 
might  be  put  up  first,  with  a  reserved  bid- 
ding to  that  amount. 

The  conduct  of  the  sale  was  given  to 
the  plaintiff.  He  declined  to  take  liberty 
to  bid. 

The  defendants  (the  children  of  the  late 
Henry  Tennant,  Mrs.  Tennant's  eldest  son) 
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appealed  from  the  Vice  Chancellor's  order. 
The  other  defendants  did  not  appeal 

Sir  R  Palmer,  Mr,  Freeling  and  Mr, 
Speed,  for  the  appellants,  contended  that 
the  expression  in  the  deed  of  settlement 
"  a  charge  by  way  of  mortgage,"  meant  a 
charge  only.  It  applied  to  six  persons,  and 
it  was  impossible  that  it  could  have  been 
intended  that  each  of,  it  might  be  six, 
different  individuals  having  a  charge  under 
the  provision  should  be  entitled  to  a  con- 
veyance of  the  legal  estate,  or  that  there 
should  be  priorities  as  among  them.  The 
whole  object  of  the  deed  was  adverse  to 
such  a  view.  The  main  aim  was  to  pre- 
serve the  estate.  With  this  object  there 
was  no  trust  for  sale,  and  the  provisions 
respecting  management  of  the  property 
contemplated  that  the  trust  estate  should 
be  made  to  pay  its  own  debts.  If  it  had 
been  intended  to  give  a  mortgage  the  deed 
would  have  said  so.  The  relief  prayed  and 
obtained  by  the  plaintiff  in  his  former  suit 
of  Tennant  v.  Tennanty  viz.,  an  administra- 
tion of  the  trusts  of  the  settlement,  was  in 
fact  inconsistent  with  the  relief  by  way  of 
foreclosure,  which  he  claimed  now.  As 
trustee  he  could  not  be  permitted  to  insist 
on  the  remedy  by  way  of  foreclosure,  for 
that  would  be  a  premium  on  a  trustee 
expending  money  on  an  estate  where  the 
expenditure  was  necessarily  unproductive, 
with  a  view  to  foreclosing  when  the  expen- 
diture was  about  to  turn  out  productive. 
It  was  the  knowledge  which  he  had  ac- 
quired as  trustee  which  might  have  made 
him  now  wish  to  foreclose.  If  another 
person  had  filed  a  bill  of  foreclosure  it 
would  have  been  his  duty  to  have  done 
his  utmost  to  resist  it. 

But,  in  fact,  foreclosure  required  a 
mortgagor  and  a  mortgagee,  whether  the 
mortgage  was  legal  or  only  equitable.  Where 
there  was  no  contract  for  a  mortgage 
between  two  persons,  one  a  mortgagor  the 
other  a  mortgagee,  there  could  be  no  fore- 
closure. The  right  followed  wholly  from 
that  personal  contract,  and  did  not  attach 
to  a  mere  charge — 

Sampson  v.  Pattuon,  1  Hare,  533. 

Footner  v.  Sturgis,  5  De  Gex  &  Sm. 
736 ;  s.  c    21  Law  J.    Rep.    (n.s.) 
Chanc.  741. 
Certainly  then  a  trustee  could  not  fore- 


close ;  for  to  do  this  he  must  be  regarded 
both  as  mortgagor  and  mortgagee,  since  the 
cestuis  que  trust  could  not  fill  the  character 
of  mortgagee — 

TuckJ^  V.  Thompson,  1  Jo.  &  H.  126 ; 
8.C.  29 Law  J.  Rep.  (n.s.)  Chanc.  548. 
There  had  been  some  variance  in  the  deci- 
sions on  the  point,  the  authority  of  Lord 
Cottenbam,  Sir  John  Leach  and  Vice  Chan- 
cellors Wigram  and  Parker  being  on  the  one 
side  against  those  of  Sir  L.  Shadwell  and  the 
present  Master  of  the  Rolls  on  the  other. 
But  the  Master  of  the  Rolls  had  never 
granted  foreclosure  in  a  case  like  the 
present — 

Sctoetizer  v.  Mayhew,  31  Beav.  37. 
On  the  point  of  redemption  by  a  trustee 
there  was  the  authority  of 

HiU  V.  Browne,  Dru.  426. 
That  a  trustee  could  not  stand  as  incum- 
brancer for  more  than  he  actually  paid  was 
decided  by 

Hamilton  v.   Wright,  9  CL  &  F.  Ill, 
122. 
And  that  he  could  not  act  in  derogation  of 
the  trust  estate  appeared  from 

The  Attorney  General  v.  Munro,  2  De 
Gex  &  Sm.  122,  162. 
The  fact  that  the  plaintiff  was  tenant  for 
life  of  two  undivided  sevenths  made  it  still 
harder  for  him  to  establish  a  right  to  fore- 
close. The  debt  and  the  estate  were  both 
indivisible.  He  clearly  could  not  foreclose 
in  respect  of  the  parts  of  which  he  was 
tenant  for  life,  and  therefore  he  could  not 
as  to  the  rest.  This  was  in  effect  decided  by 

Riley  v.  Croydon,  2  Dr.  &  Sm.  293. 

Wicks  V.  Scrivens,  1  Jo.  <fe  H.  215. 
Then  as  to  the  Compton  estate,  that  estate 
had  been  practically  treated  as  an  addition 
to  the  settled  estates.  It  was  bought  wit^ 
money  advanced  by  a  trustee,  and  the  trus- 
tee could  not  turn  himself  into  a  mortgagee 
in  respdct  of  his  advance — 

Lucas  V.  Scale,  2  Atk,  56. 
The  following  cases  were  also  cited  : 

Pain  V.  Smith,  2  Myl.  k  K.  417. 

Metcalfe  v.  the  Archbishop  of  York,  1 
Myl.  k  Cr.  547;  s.  c.  6  Law  J.  Rep. 
(n.s.)  Chanc.  65. 

Price  V.  Carver,  3  MyL  <fe  Cr.  157. 

Tipping  v.  Power,  1  Hare,  406,  412; 
s.  c  11  Law  J.  Rep.  (n.s.)  Chanc 
257. 

Brocklehurst  v.  Jessop,  7  Sim.  438. 
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Meux  V.  Feme^  Seton  on  Decrees,  445. 

Johnson  v.  Seymour,  Ibid. 

Carton  v.  Farlar,  8  Beav.  525. 

Jenkin  v.  Row,  5  De  Gex  &  Sm.  107. 

Ex  parte  Mountfort,  14  Ves.  607. 

Parker  Y,  Housefield,  2  Myl.  &  K.  419; 
8.  c.  4  Law  J.  Hep.  (n.s.)  Chanc.  57. 

Jones  V.  Bailey,  17  Beav.  582. 

Pryc^f  V.  Bury,  18  Jur.  967;  8.C.  2 
Drew.  11. 

Cresunck  v.  Harrison,  Seton  on  Decrees, 

444;    ac.  23  Law  J.    Rep.    (n.s.) 

Chanc.  676. 

i/ir.  ^.  E.  Karslake  and  ifr.   TT.  W. 

Karslake,  for  the  plaintiff,  urged  that,  from 

NewUm  V.  Aldous  (referred  to  by  the 
Master  of  the  Rolls  in  Parker  v. 
Uousefield,  2  Myl.  &  K.  42 1 ), 
in  1804,  downwards,  there  was  a  chain  of 
authorities  in  favour  of  the  proposition 
that  an  equitable  mortgagee  is  entitled  to 
foreclose ;  and  they  contended  that  it  could 
be  further  shewn  that  whenever  it  was 
possible  to  speU  out  a  mortgage  there  the 
title  to  foreclose  arose — 

1  Fisher  on  Mortgage,  518,  ed.  2. 

Malone  V.  Gerag'hty,  3  Dru.  &  W.  252 ; 
8.  c.  affirmed,  1  H.L.  Cas.  81. 
The  argument  for  the  appellants  implied 
that  there  were  no  such  words  as  "  by  way 
of  mortgage  "  added  to  the  word  "  charge'' 
in  the  settlement.  There  was  nothing  in 
this  settlement  inconsistent  with  the  crea- 
tion of  a  mortgage.  Mrs.  Tennant  might 
have  got  rid  of  the  whole  settlement  the 
day  i^r  executing  it  by  a  conveyance, 
and  she  could  assuredly  have  mortgaged  it. 
Further,  it  was  not  the  fact  that  for  the 
incidents  of  a  mortgage  to  arise  the  charac- 
ters of  mortgagor  and  mortgagee  must  be 
borne  by  two  different  persons.  There  were 
precedents  for  this  kind  of  mortgage,  of 
which  the  possibility  had  been  denied  by 
the  other  side — 

1  Seton  on  Decrees,  426. 
As  for  the  alleged  violation  of  the  settlor's 
intention  by  Uie  result  the  plaintiff  con- 
tended for,  the  object  of  the  settlor  certainly 
was  that  the  trust  estate,  and  not  she  her- 
self, should  bear  the  burden  of  incum- 
brances, but  the  construction  which  the 
plaintiff  supporte4  did  effect  that 

Lastly,  there  was  no  authority  for  the 
assertion  that  a  trustee  taking  the  transfer 
of  a  mortgage  could  not  be  allowed  to  stand 


as  mortgagee  for  the  amount  he  had  paid 
off— 

Morret  v.  Paske,  2  Atk.  54. 
They  also  referred  to 

Cox  V.  Toole,  20  Beav.  145. 
Lechmere  v.  Clamp^  30  Beav.  218;  s.c. 
30  Law  J.  Rep.  (n.s.)  Chanc.  651. 
K  the  decision  in 

Jtedmayne  v.  Forster,  35  Law  J.  Rep. 
(n.8.)  Chanc.  847 ;  s.  c.  Law  Rep.  2 
Eq.  467, 
were  correct,  so  was  the  Vice  Chancellor's 
decision  in  the  present  case. 
A  reply  was  not  called  for. 

The  Lord  Chaitcellor  (Jan.  28). — The 
case  has  taken  a  good  deal  of  time  in  argu- 
ment, and  it  is  necessary  in  some  degree  to 
comment  upon  the  pecidiar  character  of 
the  deed  before  me.  It  is  a  deed  quite  sui 
generis,  and  no  other  can  be  found  like  it 
I  have  to  consider  what  is  really  the  reason- 
able construction  of  the  deed.  I  do  not  feel 
any  hesitation  in  saying  I  very  much  regret 
having  to  come  to  a  conclusion  different 
from  the  decision  of  V^ce  Chancellor  Gif- 
fard,  and  I  should,  if  it  depended  solely  and 
entirely  upon  the  construction  of  the  deed 
(which  I  do  not  think  it  does,  for  there  b 
another  important  point  in  the  case),  have 
taken  longer  time  to  consider  the  case.  My 
own  impression  of  the  true  construction  of 
this  deed  is,  notwithstanding  the  expressions 
there  used  with  reference  to  a  charge  by 
way  of  mortgage  and  those  entitled  to 
stand  as  mortgagees,  that  it  is  simply  to 
give  those  who  shall  contribute  the  sums  of 
money  referred  to  in  connexion  with  those 
particular  directions,  a  charge  upon  the 
property,  and  nothing  more,  there  being 
no  direction  whatever  in  the  deed  (which 
circumstance  I  lay  considerable  stress  upon) 
to  carry  into  effect  that  which  would  be  in 
substance  a  mortgage,  and  to  provide  that 
upon  payment  the  trustees  shall  be  called 
upon  to  execute  a  mortgage  to  the  persons 
advancing  the  money.  I  think  the  leal  and 
substantial  intent  of  the  parties  was,  look- 
ing at  the  whole  character  of  the  deed,  that 
there  should  be  a  right  to  claim  by  way  of 
charge  every  sum  specified,  namely,  every 
sum  advanced  for  Mrs.  Tennant's  use,  and 
acknowledged  under  her  hand,  and  advanced 
for  the  purpose  of  paying  off  part  of  Childs' 
mortgage,  or  the  whole  of  that  debt 
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Now,  the  fonn  of  the  deed  is  thia.  It  is 
evidently  a  family  Toluntary  deed  executed 
by  the  lady  who  was  the  owner  of  the  pro- 
perty, in  which  she  is  exceedingly  anxioos 
to  provide,  if  she  can  do  soj  for  the  whole 
of  her  family  through  the  medium  of  a  trust 
to  be  created,  by  which  great  confidence  is 
to  be  reposed  in  her  sons  successively  as 
managers  of  the  estate.  She  first  of  all 
provides  that  there  shall  be  three  trustees, 
who  are  her  own  three  sons.  She  makes  the 
eldest  son  the  senior  trustee,  and  she  gives 
to  the  eldest  son,  and  then  to  the  second 
son,  and  then  to  the  third,  very  unusual 
powers  of  control  and  management  over 
the  property.  Having  thus  provided  for  the 
management  of  the  property,  she  says,  that 
after  her  own  decease  the  property  shall  be 
limited  upon  certain  trusts  in  favour  of  the 
sons  and  daughters,  making  each  son  and 
daughter  a  tenant  for  life,  with  a  power 
to  each  son  and  daughter  to  appoint  in  such 
manner  as  they  should  think  fit,  provided 
the  appointment  be  to  the  descendants  of 
her  husband.  What  was  to  be  expected 
took  place  with  regard  to  the  family, 
namely,  those  who  had  children  naturally 
made  appointments  in  favour  of  their 
children,  who  are  the  persons  in  the  events 
which  have  happened  now  before  the  Court 
Having  done  that,  she  also  reserves  specially 
to  herself  very  express  power  to  raise 
10,000/.,  and  that  clause  appears  in  the 
9th  page  of  the  bill  It  is  thus  stated :  ''  In 
the  indenture  now  in  statement  was  con- 
tained a  proviso,  that  it  should  and  might 
be  lawful  to  and  for  the  said  Margaret 
Elizabeth  Tennant,  at  any  time  or  times 
during  her  life,  by  any  deeds  or  deed, 
instrument  or  instruments,  in  writing,  with 
or  without  power  of  revocation  and  new 
appointment,  to  be  executed  and  attested  as 
therein  mentioned,  or  by  her  last  will  and 
testament,  or  any  codicil  or  codicils  thereto, 
to  charge  and  make  chargeable  all  and  singu- 
lar the  real  and  personal  estates  thereby 
released  and  assigned  respectively,  or  any 
of  them,  or  any  part  thereof  respectively, 
with  the  payment  of  any  sum  or  sums  of 
money  not  exceeding  in  the  whole  the  sum 
of  10,000/.  unto  or  in  trust  for  any  person 
or  persons  as  therein  mentioned."  That  is 
the  first  provision,  and  then  there  is  also  con- 
tained a  proviso  that  so  much  of  the  money  as 
was  not  paid  off  on.  Child's  mortgage  shall 


be  a  charge  upon  the  property  and  not  upon 
Mrs.  Tennant*s  own  personal  estate,  llien 
there  is  a  provision,  which  has  been  very 
much  commented  on,  by  which  it  is  dedared 
that  any  of  the  children  advancing  money 
for  the  use  of  the  said  Margaret  Elizabeth 
Tennant  during  her  life  should  be  entitled 
to  a  charge  by  way  of  mortgage  on  all  the 
lands  and  premises  thereby  released  and 
assigned.  —  [His  Lordship  read  the  pro- 
vision.]— What  one  sees  in  the  first  place 
is  this,  that  it  has  no  relation  to  any  such 
notion  as  has  been  urged  before  me  in 
argument  by  the  respondents,  namely,  that 
Mrs.  Tennant  was  to  defeat  her  settlement 
by  way  of  creating  a  mortgage  as  a  mode 
of  canying  this  conception  into  effect  It 
contemplates  a  state  of  things  only  to  happen 
at  her  death.  An  account  is  to  be  taken 
of  what  is  acknowledged  to  have  been  ad- 
vanced to  her  and  of  what  is  remaining  due 
to  her  at  her  death ;  and  then  it  is  that,  in 
respect  of  all  remaining  due  at  her  death, 
they  are  to  have  this  charge,  as  she  ex- 
presses it,  by  way  of  mortgage,  following 
next  in  order,  I  think,  to  Messrs.  Child's 
mortgage. 

It  has  been  argued  with  considerable 
force,  having  regard  to  the  authorities,  that 
if  a  person  has  a  mortgage,  the'  right  of 
foreclosure  accrues.  Although  some  of  the 
authorities  appear  to  conflict  with  each 
other,  I  take  it  to  be  settled  that  if  it  is  a 
charge  simpltciter,  then  the  right  of  the 
parties  having  such  a  charge  is  a  sale  and 
not  a  foreclosure.  I  do  not  think  it  is 
necessary  to  go  into  the  question  of  the 
conflict,  which  still  seems  to  exist  between 
some  of  the  authorities,  as  to  whether  in 
particular  cases  sale  or  foreclosure  is  the 
proper  remedy.  I  think,  unless  you  have  a 
mortgage,  or  an  agreement  for  a  mortgage, 
which  in  some  cases  the  mere  deposit  of 
deeds  has  been  held  to  create,  you  cannot 
foreclose.  If  you  have  that,  you  can  fore- 
close, but  if  not,  you  must  treat  it  by  way 
of  charge,  and  simply  have  a  sale  of  the 
property.  There  is  no  magic  in  the  mere 
words,  and  although  they  would  be  strong 
in  the  ordinary  case  of  an  instrument 
creating  nmpliciter  a  right  to  charge  by 
way  of  mortgage,  if  you  find  such  words 
as  are  here  adopted  in  the  instrument,  you 
must  then  look  to  the  whole  character  of 
the  transaction.    Mrs.  Tennant  never  con- 


Digitized  by 


Goo^^ 


Vol.  38.1 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


175 


templated  that  any  of  her  children  were  to 
become  what  I  may  call  the  mortgagees, 
or  that  any  of  the  children  were  to  pay 
money  out  of  their  own  pocket,  or  to  settle 
any  existing  liabilities.  All  she  contem- 
plated was  that  the  trust  should  go  on  as 
long  as  it  could.  It  might  happen  that 
Messrs.  Child's  mortgage  would  swallow  up 
the  property ;  but  the  deed  contemplates  a 
property  existing,  a  property  settled,  which 
the  children  are  to  have  the  benefit  of  ac- 
cording to  the  settlement,  and  in  the  mean 
time,  and  in  consequence  of  the  possibility 
of  Messrs.  Child  calling  in  their  mortgage, 
she  says  that  persons  advancing  on  those 
mortgages  are  to  have  a  charge  upon  the 
property.  When  she  uses  the  words  "  by  way 
of  mortgage,'*  in  respect  of  a  deed  framed 
as  this  is,  and  the  persons  who  are  to  have 
tills  particular  charge  by  way  of  mortgage 
are  not  persons  who  are  strangers,  but 
are  persons  who  are  to  have  the  benefit 
of  the  trusts  of  the  settlement,  it  cannot, 
I  think,  be  contended  that  any  one  or 
more  of  those  persons  advancing  money 
to  her  in  her  lifetime  was  to  have  a  formal 
mortgage  executed  by  which  they  could 
be  put  in  a  position  to  foreclose  the  estate, 
and  that  instead  of  realizing  by  sale  what 
may  be  realized,  they  should  be  able  to 
destroy  the  trusts  of  the  settlement  That, 
I  think,  would  be  an  unreasonable  construc- 
tion to  put  upon  this  deed,  with  such  words 
as  there  are  here,  without  any  direction 
that  thereupon  the  trustees  shall,  with  re- 
gard to  those  of  her  children  who  make 
Uiose  advances,  invest  them  with  all  the 
rights  of  mortgagees.  Nothing  of  that  kind 
being  found  here,  I  think  the  true  con- 
struction of  the  instrument  is  that  they 
should  have  simply  a  charge  by  way  of  sale. 
Then  the  subsequent  part  of  the  deed  is, 
that  any  person  paying  off  the  whole  or 
any  part  of  Messrs.  Child's  mortgage  should 
be  ''entitled  to  stand  and  be  a  mortgagee  or 
mortgagees  on  the  said  hereditaments  and 
premises  for  the  money  so  to  be  paid  and 
interest  in  the  place  of  them,"  in  addition 
to  any  beneticial  interest  which  might  ac- 
crue to  such  party  or  parties  under  or  by 
virtue  of  "the  indenture  now  in  statement." 
I  think,  as  far  as  I  can  see,  it  was  intended 
to  be  to  this  effect,  that  if  they  paid  the 
whole  mortgage  off,  of  course  they  would 
be  at  liberty  to  take  an  assignment  from 


Messrs.  Child ;  and  subject  to  other  ques- 
tions, which  I  have  next  to  deal  with,  of 
the  trustee's  position,  I  think  they  would 
be  in  the  same  position  as  any  other  person 
taking  an  assignment  of  the  mortgage,  and 
would  have  all  the  rights  which  the  original 
mortgagee  could  convey  to  them.  But  if 
part  only  was  paid  off,  it  does  not  appear 
to  me  that  anything  more  is  meant  than  in 
the  former  part.  I  do  not  think  it  means 
more  than  that  (before  coming  to  the  ques- 
tion of  beneficial  interest)  you  must  pay, 
and  the  estate  must  bear  the  burden  of  all 
the  charges  paid  off  by  any  of  the  persons 
beneficially  interested.  It  seems  to  me  that 
the  circumstances  of  there  being  persons 
already  provided  for  by  the  deed,  and  of 
these  being  powers  created  by  the  same 
deed,  when  you  regard  the  whole  scope  of 
the  investment,  does  not  amount  to  an  argu- 
ment in  favour  of  such  a  view  of  the  con- 
struction, but  that  it  does  amount  to  a  very 
strong  argument  for  giving  a  construction 
to  the  deed  which  will  make  the  deed  con- 
sistent, according  to  which  the  settlor  will 
have  given  a  charge  and  said,  I  preserve 
all  the  charges,  but  I  do  not  execute  an 
instrument  by  which  some  of  those  per- 
sons who  may  advance  sums  of  money,  being 
objects  of  the  trust,  shall  be  able  to  defeat 
all  the  other  objects  of  the  trust  by  fore- 
closure. She  must  be  taken  to  have  known 
that  under  the  circumstances  of  this  parti- 
cular property,  which  she  was  making  a 
settlement  of,  it  was  in  the  highest  degree 
improbable  that  those  who  were  the  objects 
of  the  deed  would  be  able  at  once  themselves 
to  raise  the  funds  lyhich  would  be  the  only 
possible  funds  for  redeeming  the  mortgage. 
She  is  making  provision  for  her  children 
and  grandchildren.  The  grandchildren  (for 
whom,  indeed,  the  principal  provision  would 
be  made)  who  would  ciime  into  existence 
would  not  be  persons  having  themselves 
the  competency  to  redeem  these  different 
charges  or  submit  to  a  foreclosure.  What 
was  the  true  intent,  as  will  be  afterwards 
seen  by  the  very  large  powers  vested  in  the 
trustees,  was  that  the  moneys  which  were 
to  be  paid  off  were  to  be  charges  on  the 
estate,  but  to  be  raised  and  paid  off  by 
any  possible  means  placed  in  the  power 
of  and  vested  in  the  managing  trustee. 

Now  we  come  to  see  the  extraordinary 
powers  which  were  vested  in  the  managing 
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trustee,  which  make  this  construction  the 
more  reasonable.  As  I  have  before  said, 
she  first  chooses  one  son  to  be  the  senior 
acting  trustee ;  and  he  is  to  take  upon  him- 
self the  sole  and  uncontrolled  management, 
except  so  far  as  it  is  controlled  by  the  in- 
denture now  in  statement,  of  the  freehold 
and  leasehold  messuages.  He  is  to  occupy, 
farm,  cultivate  and  manage  the  same  or  any 
part  thereof  The  managing  trustee  is  to  do 
all  things  with  her  consent  in  her  lifetime : 
"  To  grant  leases  and  to  sell,  partition  or  ex- 
change the  said  hereditaments."  Then  he 
has  sole  discretion  to  do  what  he  thinks 
fit,  with  certain  exceptions  which  it  is  not 
important  to  mention.  The  settlement  then 
goes  on  to  state  that  he  may  '^  settle  and 
adjust  all  accounts,  reckonings  and  demands 
whatsoever  relating  to  the  premises."  Then 
come  these  words  :  '*  And  generaUy  at  his 
own  discretion,  and  of  his  own  authority, 
to  do,  perform  and  execute  all  and  every  or 
any  other  acts  and  act,  deeds  and  deed, 
matters  and  things  whatsoever  which  he 
should  think  necessary  or  proper  to  be  done 
in  or  about  or  concerning  the  management 
of  the  trust  estates  and  premises,  as  fully 
and  effectually,  to  all  intents  and  purposes, 
as  the  said  Margaret  Elizabeth  Tennant 
might  or  could  have  done  in  or  about  or 
concerning  the  management  of  the  said 
estates  and  premises,  in  case  the  indenture 
now  in  statement  had  not  been  made  or  ex- 
ecuted." There  is  also  contained  in  the  inden- 
ture a  statement  that  it  ^^  should  be  lawful 
to  and  for  the  said  acting  trustee  for  the 
time  being,  as  such  managing  trustee  as 
aforesaid,  but  by  and  with  the  consent  of 
Mrs.  Tennant,  if  in  her  lifetime,  yearly  and 
every  year,  from  and  out  of  the  rents, 
issues  and  pro6ts  of  the  said  trust  estates 
and  premises,  after  payment  of  all  interest 
due  in  respect  of  the  said  mortgage  debt " 
(viz.,  to  Messrs.  Child),  "  and  also  in 
respect  of  every  other  debt  charged  in  the 
said  trust  estates  and  premises,  or  affecting 
the  same,  and  also  after  payment  of  all  other 
charges,  after  setting  apart  a  sufiicientsumof 
money  to  satisfy  and  discharge  all  such 
charges  and  expenses,  to  retain  and  set  apart 
any  sum  he  in  his  discretion  should  think 
fit  and  proper,  for  the  purpose  of  forming  a 
fund  for  payment  and  discharge  of  all  and 
every  debt  and  debts  charged  upon  and 
affecting  the  said  trust  estates  and  premises, 


and  from  time  to  time  to  invest  such  sum 
or  sums  of  money  so  retained  or  set  apart 
for  such  purposes."  Then  she  directs  that 
Henry  Tennant,  the  eldest  son,  shall  be 
the  first  managing  trustee,  and  the  next  the 
plaintifE^  and  then  the  third  son,  Qeorge 
Tennant. 

Now,  looking  to  those  vast  powers  which 
are  so  given  to  the  managing  trustee,  there 
is  a  very  anxious  desire  manifested,  espe- 
cially in  the  power  of  sale,  and  in  the  power 
of  accumulation  and  makings  sinking  fiind 
conferred  on  the  senior  managing  trustee, 
to  preserve  the  estate  from  being  destroyed, 
and  to  preserve  the  trusts  of  the  deed  from 
being  completely  annihilated,  as  of  course 
they  would  be  if  there  were  anything 
in  the  shape  of  foreclosure ;  and,  with  aU 
those  powers,  there  is  no  power  to  execute 
a  mortgage  to  any  of  the  persons  declared 
to  have  a  charge  by  way  of  mortgage.  £ 
think  the  sound  construction  of  the  whole 
instrument  would  be,  that  these  charges  by 
way  of  mortgage  were  to  be  simply  charges 
raised  by  way  of  disposing  of  the  estate, 
namely,  the  powers  which  here  exist  of 
selling  parts  of  the  estate,  and,  if  necessary, 
a  power  of  making  an  accumulating  fund. 
I  think  that  it  would  not  be  a  proper  exe- 
cution of  the  trusts  of  this  instrument  to 
hold  that  there  ought  to  be  a  formal  instru- 
ment of  mortgage  executed  giving  a  right 
to  foreclose  to  those  persons  who  so  advanced 
the  money. 

But,  as  I  have  said,  I  should  be  sorry  to 
determine  this  case  without  more  at  length 
reflecting  upon  the  true  construction  of  the 
deed,  were  it  not  for  the  second  point  in 
the  case,  which  appears  to  me  to  be  con- 
clusive upon  the  present  contention.  First 
of  all,  let  us  suppose  that  this  gentleman, 
Mr.  Charles  Tennant,  had  acquired  a  right 
under  certain  circumstances  to  call  for  a 
mortgage  of  this  property,  together  with 
the  consequent  ordinary  right  of  foreclosure. 
Then  suppose  that  while  he  is  the  senior 
managing  trustee,  with  all  the  vast  powers 
vested  in  him,  he  comes  to  the  Court  and 
asks  for  foreclosure.  In  this  case  he  is 
placed  in  a  position,  which  the  Court 
invariably  controls,  of  a  person  whose 
duty  and  interest  are  entirely  in  conflict. 
He  has  behaved,  as  it  appears  to  me  from 
all  I  have  heard  of  the  case,  and  from  what 
I  know  of  the  origin  of  it  in  the  former 
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suit,  with  great  consideration  towards  all 
those  concerned  in  the  estate.  I  think  I 
am  justified  in  8a3dng  he  has  sayed  the 
estate  at  times  from  very  considerable  peril. 
I  have  not  heard  any  fault  found  with  him 
in  reference  to  the  course  he  has  pursued 
in  the  management  of  the  property.  But 
let  me  take  one  single  instance  which  has 
fallen  from  his  counsel,  as  to  the  posi- 
tion of  this  property,  and  the  position  he 
is  put  in  as  trustee,  with  an  interest 
as  mortgagee  seeking  to  foreclose.  Tt  is 
the  duty  of  every  trustee  to  make  the 
most  he  can  of  the  trust  property  for  the 
benefit  of  the  eestuis  que  trust.  Here  is 
an  estate  vested  in  eestuis  que  trusty  who 
must  have  been  known  when  the  instru- 
ment was  framed  to  have  been  in  a  position 
in  which  it  was  scarcely  possible  that  large 
sums  of  money  could  be  raised  by  them  by 
way  of  redemption,  and  that  the  only 
means  in  their  power,  except  by  dealing  with 
the  estate  itself^  nursing  the  estate  on  the 
one  hand,  and  selling  it  to  advantage  on 
the  other, — the  only  possibility  I  say,  of  the 
cestuit  que  trust  saving  the  estate  would 
be  by  selling  some  portion  of  it  This  gentle- 
man, as  mortgagee,  is  not  at  all  interested 
in  doing  that ;  he  is  interested  in  foreclosing 
the  estate  as  far  as  mere  interest  goes,  as 
soon  as  possible;  and  when  he  has  fore- 
closed the  estate,  the  estate  is  charged  with 
such  an  amount  of  incumbrance  that  it  is 
extremely  improbable  that  anybody  could 
raise  the  money  in  order  to  clear  off  his 
debt.  There  is  no  possibility  of  its  being 
avoided.  He  would  become  master  of  the 
estate,  and  becoming  the  master  of  the 
estate,  the  whole  trust  which  he  is  bound  to 
protect  by  his  duty  as  far  as  he  can  do 
would  be  entirely  frustrated.  An  instance 
was,  I  have  said,  given  this  morning.  Here 
is  a  trustee;  he  has  purchased  an  estate  for 
12,000/.,  called  the  Compton  Estate.  It 
has  been  said,  and  nobody  has  hitherto 
disputed  it,  that  that  was  an  extremely 
beneficial  purchase  for  the  estate,  and  he 
has  not  been  blamed  for  so  doing.  It  has 
been  brought  into  the  trust,  and  every- 
body seems  to  acquiesce  in  its  being  so 
brought  into  the  trust,  and  it  now  forms 
part  of  the  subject-matter  before  me  under 
this  trust  deed.  Then  Mr.  Karslake  tells 
me,  "  I  am  quite  willing  to  take  it  back 
again,  because  it  is  alr^y  of  four  times 


the  value  it  was."  Here  is  a  property  of 
increasing  value.  If  he  forecloses  he  will 
take  all  the  necessary  measures  to  improve 
that  property  to  the  utmost  So  again,  if 
he  were  only  cestui  que  trusty  and  not  the 
mortgagee,  or  only  trustee  and  not  mort- 
gagee, what  would  he  do  on  a  bill  being 
filed  for  foreclosure,  say  by  Messrs.  Child  ? 
I  have  no  doubt,  from  the  intelligence  he 
has  displayed  in  the  management  of  the 
estate,  what  his  conduct  would  be.  He 
would  immediately  sell  to  the  greatest  ad- 
vantage property  in  order  to  realize  sufii- 
cient  to  pay  off  the  mortgage ;  and  thus, 
having  paid  off  the  mortgage,  to  save,  as  he 
says  he  has  saved,  the  estate  from  destruc- 
tion. From  the  first  moment  he  becomes 
mortgagee,  it  is  greatly  to  his  interest  that 
the  estate  should  be  at  once  foreclosed,  and 
when  it  is  foreclosed  (with  all  those  im- 
provements which,  in  one  of  his  afildavits 
he  intimated,  he  saw  his  way  to, — I  do  not 
doubt  that  he  was  taking  a  somewhat 
exaggerated  estimate  of  what  those  im- 
provements were,  though  no  doubt  honestly 
and  fairly),  he  being  trustee,  bound  to  save 
the  estate,  would  then  be  able  to  destroy 
the  estate  of  the  eestuis  que  trusty  and 
acquire  to  himself  all  the  benefit  and  ad- 
vantage which  as  trustee  he  might  secure. 
It  cannot  be  too  often  repeated  that  we 
are  to  look  at  the  position  of  the  eestuis  que 
trusty  and  their  utterly  defenceless  position 
as  against  this  gentleman.  They  having  no 
means  of  raising  the  money,  except  out  of 
this  estate,  they  not  having  the  mastery 
of  the  estate  which  this  gentleman  under 
the  deed  has,  but  he  having  the  sole  power 
of  controlling  it  and  dealing  with  it, 
how  is  it  possible  that  they  can  raise  any 
money?  I  put  this  case  upon  the  broad 
principle  that  I  find  a  trustee  in  a  position 
in  which  it  is  impossible  for  him,  if  I  grant 
a  foreclosure,  to  make  the  performance  of 
his  duty  coincide  with  his  interest,  and 
therefore  this  Court  would  be  bound,  even 
if  this  deed  gave  him  the  power  of  fore- 
closure, to  say  that  it  is  impossible  that  the 
Court  can  allow  him  to  foreclose,  when  his 
duty  is  to  take  every  possible  step  he  can 
take  for  the  saving  of  the  estate.  In  that 
respect  the  observations  made  by  Lord 
Brougham  are  of  very  considerable  force. 
It  is  a  doctrine  so  well  recognized  in  this 
Court  that  it  scarcely  required  the  authority 
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of  the  House  of  Lords.  But  I  prefer  resting 
my  decision  upon  the  narrower  ground  of 
the  construction  of  the  deed.  I  think  as 
regards  the  construction,  all  thiilgs  being 
considered,  it  would  be  more  correct  to 
construe  it  in  the  way  I  have  described, 
namely,  that  the  charge  was  to  be  a  simple 
charge,  not  by  way  of  mortgage  in  the 
technical  sense  of  giving  a  right  to  fore- 
closure, but  coming  in  in  its  proper  place 
among  the  different  charges  existing  on  the 
estate.  Therefore  I  now  propose  to  alter 
the  Vice  Chancellor's  decree.  The  direction 
will  be  simply  to  vary  the  decree,  simply 
to  strike  out  that  direction  as  to  the  deposit, 
and  then  direct  a  sale  to  be  made  at  cham- 
bers under  the  direction  of  a  Judge,  and 
reserve  further  consideration.  The  costs  of 
the  appeal  will  be  costs  in  the  cause. 

Solicitore—MeBsrs.  Hanriioii,  Finch  &  Jennings, 
for  plaintiff;  Messre.  Roberts  k  Simpson,  for 
appellants. 
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BELL  V.  BLYTH. 


Hatherley,  L.C. 

Aim 

Selwyn,  L.J. 

Dec.  18,  19. 

Shipping  —  Mortgage  —  Merchant  Ship- 
ping Act,  1854,  ss,  68,  73. — Receipt — 
Registration — Revival — Priority, 

A,  mortgaged  a  ship  for  1,200/.  to  B, 
who  transferred  the  mortgage  to  G.  A,  then 
executed  a  second  mortgage  for  400/.  B. 
afterwards  paid  off  C,  and  C,  signed  a 
statutory  receipt,  instead  of  a  re- transfer. 
This  receipt  uhju  produced  to  the  registrar, 
who  made  an  entry  in  the  register  -hook, 
under  section  68.  of  the  Merchant  Shipping 
Act,  \%bi,  to  the  effect  that  the  mortgage 
had  been  discharged,  C,  afterwards  executed 
a  deed  purporting  to  he  a  re-transfer  of  the 
1,200/.  mortgage  to  B,  which  was  registered., 
and  at  the  same  time  a  note  was  made  hy 
the  registrar  against  the  entry  of  the  receipt, 
stating  that  the  receipt  was  signed  in  error, 
and  the  mortgage  vfas  aftenvards  again 
transferred  to  C,  to  secure  a  halance  on 
account  current,  and  this  deed  remained  in 
C.'s  hands,  after  satisfaction  of  all  that  was 


due  on  the  account,  B,  then  took  a  fresh 
mortgage  from  A,  for  2,500/.,  u^ich  included 
the  1,200/.  atid  400/.  and  had  since  been 
transferred  to  the  plaintiff.  After  the  new 
mortgage,  B,  agreed  unth  C,  that  the  mort- 
gage for  1,200/.  should  he  a  security  for 
advances  on  an  account  current.  The  trans- 
fer of  the  mortgage  to  the  plaintiff  was  not 
registered  until  after  this  agreement.  Upon 
a  question  of  priority  between  C.  and  the 
plaintiff, — Held,  affirming  the  decision  of 
the  Master  of  the  Rolls,  that  the  receipt 
with  the  entry  on  the  register  operated  as  a 
discharge  of  the  first  mortgage,  and  the 
same  couM  not  afterwards  be  revived  hy  the 
note  made  by  the  registrar. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls,  37  Law  J.  Rep. 
(N.8.)  Chanc  526. 

On  the  23rd  of  April,  1862,  M.  J.  Routh, 
being  absolute  owner  of  the  ship  Providence, 
which  was  registered  in  his  name,  mort- 
gaged it  to  Messrs.  Grierson  &  Cole,  for 
1,200/. 

The  mortgage  was  registered  on  the  25tii 
of  April,  and  designated  '*  G.*'  on  the  re- 
gister. On  the  same  day  the  mortgage  was 
transferred  to  Philip  Blyth  to  secure  an 
advance,  and  the  transfer  duly  registered 

On  the  24th  of  April  Routh  executed  a 
second  mortgage  for  400/.,  which  was  also 
duly  register^  and  designated  *^H.**  on  the 
register. 

On  the  21st  of  October  Messrs.  Grierson 
<k  Cole  paid  to  Blyth  the  money  due  on 
mortgage  G,  and  Blyth  indorsed  on  the 
mortgage  a  receipt  in  the  statutory  form 
provided  by  the  Commissioners  of  Customs^ 
under  section  96.  of  the  Merchant  Shipping 
Act,  1854,  and  on  the  23rd  of  October  the 
receipt  was  produced  to  the  registrar,  who 
thereupon  made  an  entry  in  the  register^ 
book,  under  the  68th  section  of  the  act,  to 
the  effect  that  mortgage  G.  had  been  dis- 
charged, thus  making  Routh  appear  on  the 
register  as  the  owner  of  the  ship,  subject 
only  to  the  mortgage  H. 

in  November,  1863,  Messrs.  Grierson  A 
Cole  again  deposited  mortgage  G,  which 
appeared  on  tlra  registry  to  have  been  can- 
celled, with  Messra  Blyth,  Webb  &.  Ca,  of 
which  firm  Philip  Blyth  was  a  monber,  to 
secure  ^e  repayment  of  accommodation 
bills;  and  on  the  20th  of  October,  1864, 
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the  money  due  on  the  pledge  having  been 
paid  off^  Blyth  again  executed  a  deed  pur- 
porting to  be  a  re-transfer  to  Qrierson, 
Cole  &  Co.,  and  at  the  same  time  the 
following  note  was  made  by  the  registrar 
and  signed  with  his  initials  against  the 
entry  of  the  receipt  of  the  money  due 
on  mortgage  G.  in  the  colunm  for  re- 
marks : 

"Deed  reproduced; receipt  signed  in  error 
when  re-transfer  intended  by  Philip  Blyth." 

On  the  2dth  of  October,  mortgage  G. 
was  again  transferred  to  Blyth,  Webb  & 
Co.,  to  secure  their  acceptance  on  behalf  of 
Grierson  &  Cole,  and  the  transfer  was 
registered  on  the  3rd  of  November. 

In  March,  1865,  Grierson  &  Cole's  liabil- 
ities to  Blyth,  Webb  &  Co.  were  at  an  end, 
but  mortgage  G.  was  still  allowed  to 
remain  in  their  hands. 

On  the  25th  of  May,  1865,  Routh  exe- 
cuted another  mortgage  to  Grierson  & 
Cole,  which  was  registered  on  the  same 
day  and  designated  "L"  on  the  register,  to 
secure  2,500^  and  account  current.  This 
sum  included  the  1,200/.  originally  secured 
by  mortgage  G,  and  the  400/.  secured  by 
mortgage  H,  which  was  then  in  the  hands 
of  Grierson  &  Cole ;  and  on  the  17th  of 
November,  1865,  mortgage  I.  was  trans- 
ferred to  the  plaintiff. 

On  the  28th  of  March,  1866,  nothing 
being  due  to  Blyth,  Webb  &  Co.,  it  was 
agreed  between  Messrs.  Grierson  &  Cole 
and  Blyth,  Webb  &  Co.  that  mortgage 
G,  which  still  remained  in  their  hands, 
should  become  a  security  for  the  general 
balance  that  might  be  due  from  Grierson 
k  Cole  to  Blyth,  Webb  &  Co. 

The  transfer  of  mortgage  I.  to  the 
plaintiff  was  registered  on  the  12th  of 
July,  1866,  and  in  January,  1867,  he  filed 
his  bill  to  realize  his  security  by  a  sale, 
prajdng  that  it  might  be  declared  that  he 
was  entitled  to  priority  over  Blyth,  Webb 
A  Co.,  the  transferees  of  mortgage  G. 

The  Master  of  the  Rolls  held  that  the 
plaintiff  was  entitled  to  priority,  and 
Messrs.  Blyth,  Webb  &  Co.  appealed. 

Mr,  Druee  and  Mr.  W,  F.  Robinson,  for 
the  appellants,  contended  that  the  entry  of 
the  discharge  on  the  register  being  made 
by  mistake,  the  section  (68. )  did  not  apply. 
llie  receipt  by  the  transferee  only   dis- 


charged the  transfer^  and  not  the  original 
mortgage. — They  referred*  to 

Farr  v.  Applebee,  7  De  Gex,  M.  &  G. 
585;    8.  c.  24  Law    J.    Rep.  (n.s.) 
Chanc.  767. 
Mr,  Jessel  and   Mr,  Kehewich,  for  the 
plaintiff,  supported  the  decree. — They  cited 
Fease  v.  Jackson,  37  Law  J.  Rep.  (n.s.) 
Chanc.  725;  s.  c.  Law  Rep.   3  Ch. 
Ap.  57.6. 
FetVs   ease,  36   Law   J.    Rep.    (n.s.) 
Chanc.  757;  s.  c.  Law  Rep.  2  Ch. 
Ap.  674. 
Hooper  v.    Chimm,  36    Law  J.    Rep. 
(N.s.)  Chanc.  605 ;  Law  Rep.  2  Ch. 
Ap.  282. 
Mr,  Hull  appeared  for  the  stakeholders ; 
and 

Mr,  Hadley,  for  Routh. 
Mr,  Druce  replied. 

The  Lord  Chancellor  (Dec.  19). — We 
have  neither  of  us  any  doubt  upon  this 
transaction,  regard  being  had  either  to  the 
date  of  the  registration  of  the  discharge 
or  that  which  was  subsequently  urged  with 
reference  to  the  new  title  acquired — an 
entirely  new  title  in  substance — after  the 
old  mortgage  had  been  paid  off,  which  was 
intended,  as  it  is  said,  to  be  secured  by  the 
quasi  revival,  if  I  may  so  call  it,  made  by 
the  instrument  registered  on  die  3rd  of 
November,  1864. 

Now,  first,  as  to  the  discharge.  It  seems 
to  me,  I  confess,  that  it  would  be  within 
the  very  mischief  which  was  intended  to 
be  prevented  by  the  act  if  we  felt  ourselves 
at  liberty  to  say  that,  although  that  dis- 
charge is  registered — registered  with  the 
consent  and  with  the  concurrence  undoubt- 
edly of  Messrs.  Grierson,  Cole  &  Co.,  who 
were  the  parties  entitled  to  the  original 
mortgage — and  although  the  act  is  per- 
emptory as  to  what  the  effect  of  such  a 
discharge  shall  be,  it  could  be  revived  in 
consequence  of  its  being  stated  to  have 
been  made  by  mistake ;  because  the  words 
of  the  section  of  the  statute  are  these : 
"Whenever  any  registered  mortgage  has 
been  discharged,  the  regbtrar  shall,  on  the 
production  of  the  mortgage-deed,  with  a 
receipt  for  the  mortgage-money  indorsed 
thereon,  duly  signed  and  attested,  make 
an  entry  in  the  register-book  to  the  effect 
that  such  mortgage  has  been  discharged." 
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The  first  argument  i^pon  that  section  has 
been  this,  that  the  words  are  "  whenever 
any  registered  mortgage  has  been  dis- 
charged," and  therefore,  if  in  effect  it  has 
not  been  discharged,  the  original  security 
which  was  given  by  Routh  for  the  1,200^. 
to  Grierson,  Cole  &  Co.,  and  by  them 
assigned  to  the  present  defendants,  has 
never  in  substance  been  discharged,  and 
that  the  recital  of  such  discharge  is  entirely 
a  mistake ;  but  I  apprehend  that  such  a 
reading  of  the  statute  would  be  one  that 
would  defeat  in  effect  the  whole  benefit  of 
the  operation  of  the  Ship  Register  Act, 
because  if  every  purchaser  of  a  ship  is  to 
be  fixed  with  these  consequences,  namely, 
that  although  a  receipt  given  by  the  person 
who  is  entitled  to  receive  the  money,  and 
entered  by  the  registrar  accordingly,  upon 
the  application  of  those  who  are  entitled 
to  receive  the  money,  is  declared  to  be  a 
good  discharge,  the  purchaser  is  to  be 
held  liable  to  this  possibility,  namely, 
that  although  all  this  has  been  done,  which 
is  right  and  proper  to  be  done  when  the  mort- 
gage has  been  discharged,  yet  in  effect  the 
mortgage  has  not  been  discharged.  He  would 
then  have  to  inquire  into  circumstances 
utterly  beyond  his  knowledge,  or  any  power 
he  may  have  of  ascertaining  the  facts.  The 
ship  would  be  unsaleable  as  regards  ven- 
dors; the  object  of  the  statute  therefore 
would  be  liable  to  be  defeated,  and  the 
mischief  which  it  was  intended  to  guard 
against  would  occur,  by  having  still  a 
demand  set  up  again  upon  the  ground  of 
some  mistake  upon  the  register. 

Now,  what  took  place  with  regard  to 
this  transaction  was  this  :  First,  Grierson, 
Cole  &  Co.,  the  owners  of  the  original  mort- 
gage for  1,200/.  from  Routh,  transferred 
it  to  Bljrth.  Blyth,  therefore,  was  on  the 
register  as  the  owner  of  the  mortgage; 
the  mortgage  had  been  transferred  to  him, 
and  he  was  the  owner  of  it,  and,  being  the 
owner  of  the  mortgage,  he  gave  a  receipt 
which  expressed  that  it  was  discharged,  and 
that  receipt  was  given  at  the  instance  of  the 
original  mortgagee.  It  is  said  that  Grierson, 
Cole  &  Co.,  in  effect,  never  intended  to 
release  Routh,  the  original  mortgagor,  but 
that  all  that  they  had  done  was  to  create, 
though  doing  it  by  way  of  transfer,  a  sub- 
mortgage as  it  were  upon  their  mortgage, 
and  that  the  proper  form  of  receipt  was 


given.  But  if  it  were  dealt  with  according 
to  those  facts  it  would  have  been  simply  a 
receipt  indorsed  on  the  deed  that  as  between 
Grierson,  Cole  &  Co.,  the  original  mortga- 
gees, and  Blyth,  the  transferee,  the  matter 
had  been  settled,  leaving  Grierson,  Cole  & 
Co.  to  have  their  remedy  against  Routh 
according  to  the  existing  mortgage.  That 
is  not  what  has  been  done.  Grierson,  Cole 
<fe  Co.  ask  for  a  discharge  in  the  very  form 
which  the  act  prescribes,  and  that  being 
done,  it  is  registered  by  the  registrar.  The 
instrument  is  brought  to  him,  signed  by  the 
proper  person  in  whom  the  interest  in 
the  mortgage  is  vested,  to  enter  it,  and  it  is 
so  entered.  Accordingly,  I  confess,  it  appears 
to  me  that  by  the  68th  section  of  the  act 
the  transaction  as  to  the  original  mortgage 
was  at  an  end,  whatever  might  be  ^e 
equities  as  between  Routh  and  Grierson, 
Cole  &  Co.,  upon  the  outstanding  account 
between  them,  upon  which  there  seems  to 
be  some  question;  there  was  an  entry  made 
of  the  discharge  by  the  person  who  ap- 
peared to  be  the  legal  owner;  and  there 
was  an  end  of  the  mortgage,  in  fact,  upon 
the  register.  What  appears  to  have  taken 
place  afterwards  is  somewhat  singular,  and 
one  is  rather  surprised  that  the  registrar 
should  allow  this  public  document  to  be  so 
dealt  with.  There  appears  to  have  been  a 
scrawl  of  pencil  made  along  that  discharge, 
and  then  there  is  something  written  in 
pencil  at  the  side,  which  pencil  writing 
is  afterwards  inked  over,  the  exact  date  of 
inking  over  not  appearing.  This  inking 
over  is  as  follows  :  "  Deed  reproduced ;  re- 
ceipt signed  in  error  when  re-transfer  in- 
tended by  Philip  Blyth.—E.  S."  It  appears 
to  me  that  such  a  state  of  things  as  that  is 
to  alter  the  letter  of  the  statute,  and  that, 
if  a  re-transfer  is  intended,  this  mode  of 
making  an  entry  of  this  description  would 
not  be  sufficient  to  satisfy  the  requisitions 
of  the  Ship  Register  Act,  nor  to  revive 
that  mortgage  which  has  so  become  defunct. 
But,  however,  the  case  certainly  does  not 
rest  there,  because  what  takes  place  after- 
wards is  this :  Blyth,  professing  to  act  upon 
that  marginal  note,  that  a  re-transfer  only 
was  intended,  enters  this  as  the  next 
entry  upon  the  record :  "  22nd  of  October, 
1864.  Transfer  of  mortgage  G,  dated 
the  20th  of  October,  1864."  Then  the 
next   entry  again  professes  to  deal  with 
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0.  in  this  way.  Qrierson,  Cole  k  Co.  being 
ihe  owners  of  the  mortgage  by  virtue  of  the 
transfer  by  Blyth,  execute  a  transfer  to 
Frederick  Philip  Ripley  Webb,  who  seems 
to  have  been  one  of  the  firm  of  the  present 
defendants,  and  then,  among  the  list  of 
incumbrances,  there  is  written  upon  that, 
"  1,200/.  G.  mortgage,  400  H.  mortgage, 
350/.  L  mortgage."  That  having  been  done, 
it  appears  that  subsequently  the  whole  of  the 
mortgage-money  which  that  transfer  was 
intended  to  secure  (that  attempted  fresh 
transfer  of  G.  by  Grierson,  Cole  &  Co.,  if 
it  had  not  been  a  thing  already  defunct), 
was  paid  off  in  March,  1865,  before  the 
plaintiff  took  his  security  upon  the  pro- 
perty. 

Now,  the  whole  of  that  debt  having  been 
80  paid  off,  the  plaintiff  takes  his  security 
at  a  time  when  Grierson,  Cole  &  Co.  sup- 
posed all  this  to  be  correct,  and  that  mort- 
gage G.  was  stiU  something  existing  when 
Grierson,  Cole  &  Co.  were  in  a  position  to 
hand  over  to  him  by  way  of  security  this 
original  mortgage  for  1,200/.  That  being 
so,  the  agreement  is  made  for  a  transfer  to 
the  plaintiff,  but  he  does  not  register  the 
instrument  by  which  the  transfer^ was  made 
until  the  12th  of  July,  1866,  and  in  making 
that  re-transfer,  in  creating  the  security,  it 
was  not  transferred  subject  to  subsequent 
mortgages,  but  there  is  a  covenant  by  the 
mortgagor  against  any  incumbrances  other 
than  those  appearing  on  the  register,  and 
amongst  those  appearing  on  the  register  is 
the  mortgage  G.  for  1,200/.  and  interest, 
mortgage  H.  for  400/.  and  interest,  and 
mortgage  L  for  current  account  and  interest 
Now,  that  being  so,  it  is  said :  Here,  at  all 
events,  you  have  notice  of  these  claims 
existing,  and  you  cannot  complain.  All  the 
objects  of  the  register  are  fulfilled.  You 
were  told  that  there  was  a  mortgage  of 
1,200/.  existing.  Whether  the  course  of  pro- 
ceeding has  been  right  or  wrong  with 
reference  to  the  memorandum  of  discharge, 
you  were  told,  nevertheless,  that  that  was 
an  existing  security.  Now,  just  observe;  sup- 
pose he  has  been  told  that,  when,  in  point 
of  fact,  at  the  time  there  was  no  existing 
security  whatever,  and  that  the  debt  had 
been  paid  and  satisfied  for  which  the  security 
was  given,  and  that  a  new  bargain  had  been 
entered  into  by  which  these  parties  were  to 
acquire  a  new  security  for  a  debt  subse- 


quently created,  and  which  debt  was  not 
created  at  the  time  that  the  plaintiff  took 
his  present  security,  how  can  that  be  held 
to  be  correct  under  the  provisions  of  the 
Ship  Register  Act  ?  I  confess  it  appears  to 
me  to  be  clear  that  when  a  new  engagement 
of  that  kind  is  entered  into,  what  is  actually 
directed  by  the  66th  section  is  that  when  a 
registered  ship  is  made  security  for  a  loan, 
the  instrument  creating  the  security  shall 
be  in  such  a  form,  and  that  it  shall  be 
registered ;  and  what  is  clearly  incumbent 
upon  those  who  take  this  new  security  is  to 
deal  with  it  as  being  in  point  of  fact  a  new 
security,  to  register  it  as  a  new  security, 
and  in  such  capacity  only  could  they  have 
got  a  new  security  affecting  the  plaintiff. 
Whereas,  what  they  attempt  to  do  is  this — 
they  attempt  to  affect  the  plaintiff  by  say- 
ing :  True  it  is  that  the  security  which  was 
on  the  register  is  paid  off — we  cannot  deny 
that,  and  that  it  was  paid  off  at  the  time 
you  took  your  security;  but  before  you 
registered  your  security  we  had  got  a  new 
security ;  we  had  got  a  new  agreement  for 
a  mortgage;  we  never  registered  it,  it  is 
true,  but  nevertheless  we  have  a  right  to 
stand  upon  that  old  security,  which  has 
been  paid  off^  as  against  you,  who  have  got 
a  new  security,  because  you  did  not  register 
your  security  until  we  had  obtained  an 
engagement  on  the  part  of  those  who  were 
our  original  mortgagors,  who  have  paid  us 
off,  that  we  shall  stand  possessed  of  the  old 
security  as  a  security  for  the  new  debt  I 
apprehend  it  would  be  very  inconsistent 
with  the  provisions  of  the  Ship  Register 
Act  if  there  was  to  be  that  form  allowed  of 
creating  a  new  security,  viz.,  that  there 
shall  not  be,  as  the  66th  section  requires, 
an  entry  of  your  new  engagement  upon  the 
register,  but  that  you  shall  say,  there  is 
something  standing  on  the  register :  here 
is  an  old  mortgage  which  has  been  perfectly 
well  satisfied,  long  satisfied.  If  this  were 
so,  could  not  the  mortgagor,  as  against  any 
subsequent  incumbrancer,  register  it  at 
any  time  he  thought  proper,  and  say  that 
is  an  existing  mortgage  ?  What  I  mean  to 
say  is  this,  suppose  at  any  intervening  time 
before  the  new  registration,  the  person  who 
has  got  his  security,  registering  his  security 
and  finding  afterwards,  just  as  here,  the 
whole  thing  undischargCMl  (I  am  now  as- 
suming it  was  undischarged);  finding  notice 
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of  a  1,200/.  mortgage,  would  it  be  possible 
for  tlie  mortgagor  to  say,  Why  you  took  it 
knowing  there  was  the  1,200/.  security; 
there  it  was ;  you  are  told  of  that,  you  are 
in  no  way  damnified  :  that  was  an  existing 
charge,  and  you  took  it  knowing  that,  and 
therefore  you  are  to  hold  it  just  as  if  the 
mortgage  had  not  been  discharged?  That 
would  be  perfectly  idle.  Can  the  mortgagor 
afterwards,  by  a  subsequent  bargain,  give 
to  any  person  that  privilege  which  he  could 
not  set  up  for  himself?  It  appears  to  me 
plainly  not,  and  that  the  whole  object  of 
registration  is  that  there  shall  be  a  true 
statement  upon  the  register  of  every  trans- 
action, and  that  it  would  be  a  most  dan- 
gerous innovation  if  we  were  for  the  first 
time  to  lay  dovm  that,  if  there  be  one  alone 
existing  satisfied  mortgage  standing  upon 
the  register,  it  is  competent  for  the  mort- 
gagor to  enter  into  a  bargain,  and  say, 
being  aware  that  somebody  else  has  made 
a  subsequent  mortgage  and  has  been  negli- 
gent in  not  registering  his  security,  I  will 
take  advantage  of  that,  and  hand  over  to  a 
third  person  an  old  security  which  shall 
take  precedence  of  that  fresh  charge  which 
has  been  created,  because  the  subsequent 
mortgagee  has  been  negligent  in  not  regis- 
tering the  security.  I  take  it  that  is  not  the 
intent  and  purport  of  the  act  of  parliament ; 
and  therefore,  upon  the  legal  construction 
of  the  register  and  the  instruments  that  we 
have  here  before  us,  it  appears  to  me  that 
the  mortgage  was  gone  and  dead  altogether 
by  the  entry  on  the  register  of  the  discharge. 
But  even  if  that  were  not  so,  the  appellants 
have  no  title,  legal  or  equitable,  upon  which 
to  stand  in  reference  to  the  subsequent 
transaction,  inasmuch  as  the  only  thing 
under  which  they  claim  the  new  charge 
does  not  appear  upon  the  register  at  alL 
Therefore,  the  decision  of  the  Master  of  the 
Rolls  is  right,  and  the  appeal  must  be 
dismissed  with  costs  of  all  parties  served. 

Selwyn,  L.J.— On  the  19th  of  May, 
1865,  the  day  of  the  plaintiff's  mortgage 
for  2,500/.,  the  appellants  had  not,  nor  had 
any  of  them,  any  beneficial  interest  in  or 
charge  upon  the  ship  in  question,  and  at 
that  time  the  only  persons  having  any  bene- 
ficial interest  in  the  ship  were  Routh,  the 
mortgagor,  and  Grierson,  Cole  &  Co.,  the 
mortgagees  under  that  deed,  and  these 
parties   were  consequently  competent    to 


deal  with  the  ship  as  they  thought  fit. 
They  dealt  with  it  by  creating  the  mort- 
gage for  2,500/.,  which  was  registered  on 
the  next  day,  the  20th  of  May,  and  that 
sum  of  2,500/.  included  the  prior  mort- 
gage debt  of  1,200/.,  and  this  mortgage  of 
2,500/.  was  transferred  to  the  plaintiff  on 
the  17th  of  November,  1865,  at  which 
time  the  appellants  were  as  destitute  of 
any  beneficial  interest  in,  or  charge  upon 
the  ship  as  they  were  on  the  19th  of  May, 
1865  ;  and  if  the  plaintiff  at  that  time  had 
made  all  possible  inquiries,  and  had  ascer- 
tained all  the  facts,  he  would  have  ascer- 
tained that  the  appellants  had  no  claim  or 
interest  whatever  in  the  ship.  Indepen- 
dently, therefore,  of  any  question  under 
the  Ship  Register  Act,  the  appellants, 
whose  claims  arose  for  the  first  time 
under  an  agreement  entered  into  on  the 
25th  of  March,  1866,  are  clearly  subsequent 
in  point  of  time,  and  have  no  reason  or 
ground  for  postponing  the  prior  right  of 
ike  plaintiff.  But  it  was  argued,  on  the 
part  of  the  appellants,  that,  as  the  transfer 
of  the  2,500/.  mortgage  to  the  plaintiff  was 
not  registered  until  the  12th  of  July,  1866, 
and  after  the  agreement  of  the  28th  of 
March,  1866,  under  which  the  appellants 
claim,  they  are  entitled  to  set  up  the 
original  mortgage  of  1,200/.,  and  are  en- 
titled to  priority  as  from  the  date  of  the 
registration  of  that  mortgage.  But,  in  my 
judgment,  such  a  claim  is  inconsistent,  not 
only  with  the  letter,  but  also  with  the  spirit 
and  policy  of  this  act ;  and  I  think  that 
to  allow  such  a  claim  would  be  to  introduce 
the  veiy  difiiculties,  techrdcalities  and  com- 
plications, which  it  was  the  object  of  this 
act  to  exclude  from  transactions  relating 
to  the  sale  and  mortgage  of  ships.  And  in 
the  present  instance  this  claim  is  made  in 
a  case  in  which  the  register  itself,  upon 
which  alone  the  appellants  can  rely,  con- 
tains an  entry  made  with  the  knowledge 
and  consent  of  the  authorized  agent  of  the 
person  entitled  to  the  mortgage-money,  and 
made  in  the  ordinary  form  indorsed  on  the 
original  mortgage,  stating  that  the  within- 
written  security  has  been  dischai^ged.  It 
does  not  appear  upon  the  register  that 
any  new  mortgage  was  created  by  Routh; 
and  although  the  register  does  contain 
entries  of  the  transfers  of  the  mortgage 
for  1,200/.  on  the  20th  of  October,  1864, 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


183 


from  Blyth  to  Grierson,  Cole  «k  Co.,  and 
on  the  25th  of  October,  1864,  from  Grier- 
son, Cole  <fe  Co.  to  the  defendant  Webb, 
there  does  not,  as  the  Lord  Chancellor  has 
already  observed,  appear  any  entry  what- 
ever of  this  new  contract  of  March,  1866, 
and  it  is  admitted  that,  in  fact,  the  sums 
intended  to  be  secured  by  means  of  those 
transfers  had  all  been  paid  otf  before  the 
mortgage  of  the  19th  of  May,  1865,  was 
executed.  I  think,  therefore,  that,  both  in 
point  of  fact  and  also  under  the  act,  the 
claim  of  the  appellants  entirely  fails,  and 
that  the  appeal  must  be  dismissed  with 
costs. 

Solieitors — Meesra.  GotteriU  &  Sons,  for  appel- 
lants ;  Measn.  W.  &  H.  P.  Sharp,  for  respon- 
dents. 


James,  V.C. 
Jan.  18,  19,  22. 


CHARLTON   V.  THE   EABL 
OF  DURHAM. 


Executors  —  Trust  -  Moneys  —  Receipt  — 
Fcrgery  hy  one  Executor  of  Co-Executor^ s 
Signature — Lapse  of  Time — Notice, 

Dj  the  obligor  of  a  bond  given  to  the  two 
executors  of  G,  the  testator  in  the  cause^  to 
secure  a  debt  formmg  pari  of  the  testator's 
general  assets,  thirteen  yecvrs  after  the  its- 
UUof's  death,  paid  to  one  of  the  executors  a 
moiety  of  the  debt  (the  other  moiety  having 
been  previously  paid  off  J,  and  obtained  a 
receipt  therefor  purporting  to  be  signed  by 
both  the  executors.  In  fact,  the  executor 
recennng  the  money  forged  the  signature  of 
his  co-executor  to  Uie  receipt  and  appro 
priated  the  money  to  himself  In  a  suit 
against  D,  by  the  executor  whose  receipt  vhis 
forged  and  by  the  cestuis  que  trust  to  re- 
cover the  money  from  him  : — Held,  that, 
notwithstanding  the  lapse  of  time,  from 
the  testator^s  death,  the  m^oney  was  due  on 
the  executorship  account  and  not  on  a 
trusteed  account;  that  the  circumstances  of 
the  case  did  nxA  fix  D,  with  notice;  and 
that  he  was  released  from  his  debt  by  pay- 
ment to  and  the  receipt  of  one  executor, 

Thomas  Glaholm  died  on  the  29th  of 
January,    1849,   having    made    his    will, 


hereby  he  gave  his  residuary  estate  to 
one  James  Wilson  and  the  plaintiff  Edwiurd 
Charlton,  upon  certain  trusts,  one  of  which 
was  to  pay  his  widow  an  annuity  of  100/. 
a  year,  and  subject  thereto  upon  certain 
trusts  for  his  children.  The  testator  ap- 
pointed as  executors  the  said  James  Wilson 
and  the  plaintiff  Edward  Charlton.  The 
will  was  proved  by  them  on  the  10th  of 
December,  1849.  Part  of  the  testator's 
general  personal  estate  outstanding  at  the 
time  of  his  death  was  a  sum  of  5,000/., 
lent  to  certain  trustees  of  the  Elarl  of 
Durham's  estates,  and  secured  by  the  bond 
of  the  trustees.  The  defendant,  the  Earl  of 
Durham,  attained  his  majority  on  the  5th 
of  September,  1849,  and  shortly  afterwards 
he  gave  his  bond  to  Wilson  and  Charlton 
for  the  same  sum  of  5,000/.,  in  exoneration 
of  his  said  trustees  and  in  substitution  for 
their  bond.  The  bond  was  a  common  money 
bond  to  secure  5,000/.  and  interest,  and 
under  it  the  debt  was  made  payable  on  the 
10th  of  December,  1849.  The  obligees  of 
the  bond  were  therein  described  as,  and 
were,  in  fact,  the  executors  of  the  testator 
Glaholm.  On  that  bond  the  money  remained 
outstanding  for  nearly  ten  years,  the  in- 
terest being  paid  regularly  to  the  executors, 
one  of  ^om,  Wilson,  gave  receipts  for  such 
interest  on  behalf  of  himself  and  his  co-exe- 
cutor. In  February,  1859,  2,500/.,  part  of 
that  sum,  was  called  in,  and  was  paid  to 
the  one  executor  upon  the  joint  receipt  of 
the  two.  Afterwards,  in  tiie  year  1862, 
Wilson,  on  behalf  of  himself  and  his  co-exe- 
cutor, called  in  the  remaining  2,500/.  That 
sum  was  paid  by  the  Earl  of  Durham's 
agent,  Mr.  Morton,  to  Wilson,  who,  on 
such  payment,  sent  th^  bond  to  Mr.  Mor- 
ton to  be  cancelled,  and  it  was  cancelled 
accordingly.  Upon  the  bond  thus  delivered 
up  by  Wilson  there  was  indorsed,  near  to 
the  receipt  for  the  2,500/.  paid  in  Feb- 
ruary, 1859,  which  was  admittedly  Uie 
genuine  receipt  of  both  executors,  a  receipt 
for  the  remaining  2,500/.  and  interest,  in 
these  words  ; 

'*  Newoantle,  Jnne  8,  1802. 

"  Received  of  the  Right  Hon.  the  Earl 

of  Durham  the  sum  of  twenty-five  hundred 

pounds,  in  full  of  the  within-named  bond, 

together  with  all  interest  up  to  this  day. 

"  Jaa  Wilson       I  Executors  of  the  late 

"Edw.  Charlton  /     Thos.  Gkhohn." 
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Wilson  was  confidential  clerk  in  the 
banking-house  of  Messrs.  Lambton  <k  Co., 
of  Newcastle,  the  bankers  of  the  executors, 
in  whose  custody  the  documents  of  the 
testator's  property  were  kept,  and  he  had 
access  to  IJie  bond  and  other  papers  of  the 
testator.  After  the  cancellation  of  the  bond 
as  aforesaid,  he  continued  regularly  to  pay 
the  annuity  of  100/.  to  the  testator's  widow 
till  Marcl^  1866.  In  that  month  he  was 
arrested  upon  a  charge  of  forgery ;  this  led 
to  inquiries  being  made  about  the  bond, 
and  thereupon  Wilson  confessed  to  Charl- 
ton, his  co-executor,  that  he  had  received 
the  money  and  forged  the  plaintiff's  name 
to  the  receipt  therefor,  and  that  he  had 
misappropriated  the  money  so  obtained  by 
him.  Thereupon  Charlton  and  the  widow 
and  children  of  the  testator  Qlaholm  filed 
their  bill,  praying  for  a  declaration  that 
the  receipt  so  forged  by  Wilson  was  a 
fraud,  and  ought  to  be  delivered  up  to 
be  cancelled,  and  that  the  Earl  of  Durham 
might  be  ordered  to  pay  to  the  trustees  of 
Glaholm's  will  2,500/.  with  interest,*or  to 
deliver  to  the  trustees  a  new  bond  to  secure 
that  amount. 

The  bill  alleged  that  the  substitution  of 
the  bond  given  by  the  earl  for  that  of  his 
trustees  was  effected  entirely  by  Mr.  Mor- 
ton, the  earl's  land  agent,  and  Mr.  Philip- 
son,  acting  as  the  solicitor  of  the  earl  and 
his  trustees,  as  well  as  Glaholm's  executors, 
and  that  the  bond  was  prepared  by  Mr. 
Philipson  by  his  filling  up  a  printed 
form  and  the  costs  thereof  paid  by  the 
earl ;  that  Mr.  Philipson  had  before  and 
since  acted,  more  or  less,  as  the  earl's  soli- 
citor ;  that  he  was  also  in  that  matter  and 
generally  the  solicitor  of  the  testator's 
executors,  and  as  such  solicitor  he  well 
knew  that  the  moneys  secured  by  the  bond 
formed  part  of  the  residuary  estate  of  the 
testator,  subject  to  the  trusts  of  his  will, 
and  that  the  earl  must  therefore  be  taken 
to  have  full  knowledge  of  the  trusts  attach- 
ing thereto.  It  appeared  that,  in  fact,  Mr. 
Philipson  had  habitually  acted  for  the  earl 
in  different  matters,  but  was  not  his  gene- 
ral solicitor ;  that  Mr.  Morton,  who  was 
not  a  solicitor,  had  made  all  the  requisite 
arrangements  on  the  part  of  the  earl  and 
'his  trustees  respecting  the  substitution  of 
the  bond,  and  that  although  Mr.  Philipson 
had  been  paid  his  costs  of  the  transaction 


by  the  earl  he  had  acted  only  as  the  soli- 
citor of  the  testator's  executors,  having 
been  before  employed  as  the  family  solicitor 
of  the  testator. 

Mr.  Kay  and  Mr,  Haddan^  for  the 
plaintiffs. — These  were  trust  moneys  stand- 
ing on  a  trust  account.  The  eiu'l  must  be 
taken  to  know  that  the  moneys  no  longer 
remained  on  the  executorship  account,  first, 
because  he  was  a  party  to  the  calling  in 
the  money  invested  upon  the  old  security 
of  the  trustees'  bond  and  the  re-investment 
of  it  on  his  own  sole  bond,  a  change  of 
investment  which  mere  executors  had  no 
power  to  make ;  secondly,  he  was  precluded 
by  the  lapse  of  time  since  the  testator's 
death,  during  which  the  money  had  been 
left  outstanding,  from  now  setting  up  that 
it  remained  due  on  an  executors'  account ; 
thirdly,  through  his  solicitor,  Mr.  Philip- 
son, he  had  notice  of  the  trusts  attaching 
to  these  moneys  under  the  testator's  vrilL 
Then,  even  if  he  had  the  genuine  receipt 
of  both  trustees  he  would  have  been  liable 
to  repay  the  money  as  a  participator  in  the 
breach  of  trust  which  by  payment  to  one 
only  of  the  trustees  he  had  enabled  him  to 
conmiit — 

Webb  V.  Ledsam,  1  Kay  &  J.  385. 

HaU  V.  Francky  11  Beav.  519  ;  s.  c. 

18  Law  J.  Rep.  (n.s.)  Chanc.  362. 

The  fact  that  Wilson  had  deceived  him  by 

forging  Charlton's  name  did  not  relieve  the 

earl  firom  his  liability  to  replace  the  fund — 

The  Midland  Raihoap  Company  v. 
Taylor,  8  H.L.  Cas.  751 ;  s.  c.  31 
Law  J.  Rep.  (n.s.)  Chanc.  336. 

Cottam  V.  the  Eastern  Countiee  Railway 
Company,  1  Jo.  &  H.  243  ;  a.  c  30 
Law  J.  Rep.  (n.s.)  Chanc.  217. 

Dix  V.  Burford,  19  Beav.  409. 

Eaves  v.  Hicks&n,  30  Ibid.  136. 

Mr.  Druce  and  Mr.  Chitty,  for  the  Earl 
of  Durham. — The  plaintiff  Charlton  and 
Wilson  were  dealing  as  executors  and  not 
as  trustees.  They  were  estopped  from  say- 
ing otherwise  by  their  own  bond,  in  whidi 
they  were  described  as  executors.  Then  the 
receipt  of  one  of  two  executors  was  a  valid 
legal  discharge — 

Shep.  Touch.  484. 
From  the  first  inception  the  money  was 
standing  on  the  executors'  account,  and 
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there  was  no  evidence  of  any  alteration  of 
the  estate.  The  mere  lapse  of  thirteen  years 
did  not  make  the  general  assets  trust  pro- 
perty. The  cases  cited  on  the  other  side 
had  no  bearing  on  the  case,  keeping  in 
mind  the  distinction  between  trustees  and 
executors —  ^ 

Boursot  V.  Savagty  35  Law  J.  Rep. 
(n.s.)  Chanc.  627 ;  &  c.  Law  Rep.  2 
Eq.  134. 

Mr,  Kay  replied. 

Jamxs,  Y.C.  (after  stating  the  facts  of 
the  case)  said — The  plaintiffs  have  filed 
their  bill  seeking  to  make  the  Earl  of  Dur- 
ham pay  over  again  the  2,500/.  which  he 
had  so  paid.  The  Earl  of  Durham*s  answer 
is  a  very  simple  one.  He  says  :  1  dealt  with 
the  executors ;  I  had  a  right  to  deal  with 
the  executors ;  and  I  paid  one  of  the  execu- 
tors, as  by  law  I  might.  I  got  from  him  the 
security  back ;  I  am  legally  discharged  from 
that  debt,  which  I  have  legally  satisfied. 
Tlie  plaintiffii  say:  That  may  be  a  good 
answer,  but  in  equity  you  are  still  liable  to 
pay  for  that  debt,  notwithstanding  you 
have  obtained  a  good  legal  discharge  for 
it  In  the  first  place  it  was  suggested,  true 
it  is,  that  you  are  now  setting  up  this  case 
of  your  having  paid  to  one  on  the  receipt 
of  the  one,  but  that  is  not  what  you  in- 
tended to  do ;  you  intended  to  pay  to  the 
two  and  on  the  receipt  of  the  two,  and  as 
you  have  not  got  the  receipt  of  the  two 
you  are  not  at  liberty  to  set  up  the  receipt 
of  the  one  as  su£Scient  discharge.  One  does 
not  know  how  to  deal  with  such  a  question 
as  that.  If  a  man  has  got  the  receipt  of 
one  he  is  entitled  to  rely  on  it 

It  was  then  said,  you  had  notice,  through 
your  solicitor,  that  this  was  residuary  trust 
estata  The  solicitor  you  employed  in  the 
matter  of  the  bond,  and  who  charged  you  for 
preparing  that  money  bond,  knew  all  about 
the  will,  and  therefore  you  had  constructive 
notice  through  him  of  the  trusts  upon  which 
the  money  was  held.  I  certainly  should  not 
be  the  firat  Judge  to  lay  down  that  which 
I  do  not  find  has  ever  been  laid  down 
before,  namely,  that  an  obligor,  who  goes  to 
the  solicitor  of  the  intend^  obligees  of  a 
bond  and  pays  that  solicitor  his  charges  for 
filling  up  a  money  bond,  has  constructive 
notica  through  tiiat  solicitor  that  the 
Hsw  Sbbibs,  88.— Chamc. 


obligees  are  trustees,  and  of  the  trusts 
upon  which  those  obligees  hold  the  money 
which  is  so  secured.  But,  in  truth,  the 
sob'citor  himself  had  no  notice,  and  could 
have  had  no  notice  at  that  time,  that  this 
was  residuary  trust  estate,  for  this  trans- 
action took  place  very  shortly  after  the 
death  of  the  testator,  and,  in  fact,  before 
the  will  was  proved,  and  therefore  before 
anything  substantial  could  really  have  been 
done  in  the  administration  of  the  trusts  of 
the  estate,  or  in  ascertaining  whether  it  was 
residuary  estate.  In  point  of  fact,  it  was  not 
residuary  estate  at  that  time. 

Then  it  is  said,  you  ought  to  have  pre- 
sumed, and  must  be  taken  to  have  known 
from  the  lapse  of  time  which  occurred 
between  the  death  of  the  testator  and  the 
ultimate  transaction  in  paying  off  the 
2,500/.,  that  these  had  ceased  to  be  assets, 
and  had  become  residuary  estate.  There  is 
no  authority  that  I  know  of  for  that  propo- 
sition. There  are  conclusive  authorities,  as 
it  seems  to  me,  to  the  contrary  in  those 
cases  in  which  it  has  been  held,  that  even 
a  purchaser  cannot  suggest  such  a  pre- 
sumption as  a  reason  why  he  should  not  be 
compelled  specifically  to  perform  the  con- 
tract for  the  purchase  of  leaseholds  from 
an  executor  after  the  lapse  of  twenty-seven 
years  (1). 

I  should  say  it  was  also  suggested,  that 
the  transaction  itself  involved  a  breach  of 
trust  which  imposed  upon  the  earl  a  liability 
distinct  firom  that  which  he  undertook  in 
terms  by  his  bond.  The  plaintiffs  say  the  sub- 
stitution of  the  bond  of  the  earl  for  the  bond 
of  the  trustees  was  a  breach  of  trust  on  the 
part  of  the  executors,  and  -the  earl  was  a 
party  to  that  breach  of  trust  The  trans- 
action must  be  considered  exactly  the  same 
as  if  his  trustees  had  paid  so  much  money 
to  the  executors,  and  then  he  had  borrowed 
that  money  on  his  own  bond,  that  not  being 
a  proper  investment  of  the  moneys  of  the 
testator.  I  do  not  know  that  there  is  any 
authority  for  that  It  is  possible,  no  doubt, 
that  if  executors  will  take  the  bond  of  one 
man  instead  of  the  bond  of  two,  they  may 
themselves  in  certain  events  and  contin- 
gencies become  liable  as  for  a  devastavit  of 
Uie  assets;  but  it   does  not  follow  from 

(1)  Sabine  v.  Heape,  27  Beav.  553  ;  s.  o.  26  Law 
J.  Rep.  (N.s.)  Chano.  79. 
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that  that  the  person  who  gives  his  bond 
simply  in  the  character  of  an  obligor, 
incurs  any  obligation  in  respect  to  the 
moneys  other  than  that  which  is  ex- 
press^ npon  the  face  of  the  instrument 
itself.  I  am  of  opinion,  therefore,  in  this 
case  that  the  earl  never  was  liable,  except 
as  a  legal  debtor,  upon  a  legal  instrument 
to  obligees,  any  one  of  whom  bad  a  right 
legally  to  receive  the  money  which  he  was 
bound  to  pay,  and,  having  paid,  that  he  ia 
effectually  discharged  in  this  court  as  well 
as  in  a  court  of  law. 

But,  even  assuming  that  the  transaction 
had  produced  the  effect  which  is  suggested, 
that  this  was  trust  money,  and  that  the 
earl  was  paying  trust  money,  intending  to 
pay  it  to  two  trustees,  I  am  not  prepared 
to  hold  that  a  person  who  has  legally 
obtained  a  discharge  from  a  legal  debt  can 
be  made  liable  to  this  Court,  where  he  has 
behaved  with  perfect  honesty  and  taken  all 
the  ordinary  precautions  which  a  man  in  the 
ordinary  course  of  business  would  take.  I 
think  that  this  Court  has  gone  in  many 
cases  to  the  very  verge  of  justice,  and  to  the 
very  verge  of  its  legitimate  jurisdiction,  in 
helping  •  cestuts  que  trust  out  of  moneys 
belonging  to  men  who  have  dealt  honestly, 
but  incautiously,  with  their  trusts ;  and  I 
certainly  will  not  extend  that  doctrine  one 
iota  beyond  what  I  find  in  the  decided 
cases,  or  what  I  am  directed  by  the  Court 
of  appeal  to  do. 

llus  bill  must  be  dismissed,  and  must  be 
dismissed  with  costs.  The  only  reason  why 
I  reserved  my  judgment  was  to  see  whether 
I  could,  it  being  a  case  of  great  hardship 
as  far  as  the  plaintiffs  are  concerned,  find 
any  reasonable  ground  on  which  I  could 
excuse  the  plaintiffs  from  paying  the  costs 
of  the  suit,  but  I  have  been  unable  to  find 
any  such  ground,  and  therefore  the  costs 
must  abide  the  event 

NoU, — Tbia  OMe  has  been  ftffiimed  on  appeal. 

Bolioiton— Mr.  T.  H.  Dixon,  for  pUdntiflli ;  Meflsra. 
Shum  k  OroMmao,  agents  for  Meaert.  K.  P.  ft 
H.  Philipaon,  NewoaaUe-on>Tyne,  for  defendant 


rAKT,  V.C.  ) 
a.  21-,  22,  V 
23,  25.        ) 


Stuakt,  V.C. 
Jan. 
23, 
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Mortgage — Fathtr  and  Son — Mortgage 
hy  the  Father  of  an  Estate  in  Fee  for  a 
Term  of  Years — Payment  of  the  Mortgage 
Debt  hy  the  Son — No  Ee-asstgnment  of  the 
Term. 

The  oumer  in  fee  of  an  estate  mortgaged 
itf  in  1808, /or  a  term  of  1,000  years^  to 
secure  3,000/.  and  interest  In  1826  he  paid 
off  500/.  of  the  debt.  In  1851  he  and  his 
son  made  cross  vnllsy  devising  and  bequeath- 
ing their  real  and  personal  estates  to  each 
other  absolutely.  In  March^  lS53y  the  son 
paid  off  1,500/.  of  the  debt;  and  in  October 
of  the  same  year  he  paid  the  balance  of  it. 
The  title-deeds  of  the  property  were  deposited 
with  the  solicitor  of  both  the  father  and  the 
son,  on  their  behalf  to  secure  the  amount 
which  the  son  had  borrowed  to  pay  off  the 
balance  of  the  debt;  but  no  re-assignment  of 
the  mortgage  term  was  ever  executed^  In  1863 
the  father  made  another  will,  by  which  he 
devised  his  real  estates  to  his  son  for  his  life 
only.  He  died  in  1865,  and  the  son  died 
in  1866,  having  by  his  will  appointed  his 
widow  (the  plaintiff  in  this  suit)  his  sole 
executrix.  Upon  the  question  whether ,  under 
all  the  circumstances  of  the  case,  the  mort- 
gage term  of  1,000  years  was  intended  to 
be  kept  alive  for  the  son's  benefit — Held, 
that,  as  the  evidence  in  the  suit  did  not  shew 
that  the  son  paid  off  the  2,500/.  mortgage 
d^t  for  the  exclusive  benefit  of  his  fiUher^ 
and  unthofU  any  purpose  of  benefit  to  him- 
self  the  plaintiff  was  entitled  to  be  repaid 
the  2,500/.  out  of  the  fathen^s  estate. 

Harriet  Crow,  the  plaintiff  in  this  soit^ 
was  the  widow  and  sole  executrix  of  Robert 
Crow  the  younger ;  and  the  principal  objects 
of  the  suit  were  to  obtain  a  declaration  that 
the  plaintiff,  as  such  executrix,  had  a  valid 
charge  on  a  farm  called  the  Bradwell  Farm, 
in  Suffolk,  and  the  purchase-money  thereof^ 
for  a  sum  of  2,500^  and  interest,  and  for 
satisfaction  of  that  charge  out  of  the  farm, 
or  the  purchase-money  f^  the  same. 

The  fftcts  of  the  case  were  Uiese:  By 
indentures  of  lease  and  re-lease,  dated 
respectively  the  6th  and  7th  of  October, 
180S,  the  Bradwell  Farm  was  duly  sold 
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and  conveyed  by  Elisha  de  Hague  to 
Robert  Crow  the  elder  and  his  heirs,  to  the 
use  of  such  persons  and  for  such  estates  as 
he  should  by  deed  appoint  In  order  to 
complete  his  purchase,  Robert  Crow  the 
elder  required  the  loan  of  3,000/.  Elisha 
de  Hague  agreed  to  lend  him  that  amount 
on  the  security  of  a  mortgage  of  the  farm. 
Accordingly,  by  an  indenture  dated  the 
8th  of  October,  1808,  Robert  Crow  the 
elder  demised  the  farm  to  Elisha  de  Hague, 
his  executors,  administrators  and  assigns, 
for  a  term  of  1,000  years,  subject  to  a  pro- 
yiso  and  condition  that,  if  Robert  Crow  the 
elder,  his  heirs,  executors,  administrators 
or  assigns,  should  pay  to  Elisha  de  Hague, 
his  executors,  administrators  or  assigns, 
the  sum  of  3,000^  on  the  8th  of  April  then 
next,  with  interest  for  the  same  as  therein 
mentioned,  that  indenture  and  the  estate 
and  term  of  years  thereby  granted  should 
cease,  determine  and  be  void.  On  the  1st 
of  April,  1826,  Robert  Crow  the  elder  paid 
off  500/.  of  the  3,000/.,  and  a  receipt  for 
that  payment  was  duly  indorsed  on  the 
mortgage  deed. 

In  1837  the  plaintiff  married  Robert 
Crow  the  younger,  the  son  of  Robert  Crow 
the  elder. 

Robert  Crow  the  elder  was  then  the 
lessee  of  a  £uin  adjoining  the  Bradwell 
Farm.  Wishing  to  advance  his  son  in  life, 
he  placed  him  in  the  possession  of  that 
adjoining  farm,  and  gave  him  the  necessary 
stock  and  capital  for  the  purpose  of  enabling 
him  to  carry  ^e  same  on  for  his  own 
benefit.  The  lease  of  that  farm  would 
have  expired  in  1840,  but  Robert  Crow  the 
elder  renewed  the  lease  for  four  years. 
Robert  Crow  the  younger  so  occupied  and 
carried  on  that  farm  for  his  own  benefit  till 
the  end  of  the  renewed  term ;  and,  in  fact, 
with  his  £either^s  help  till  Michaelmas, 
1845.  At  that  time,  however,  he  was 
enabled  by  his  own  means,  and  without 
the  assistance  of  his  father,  to  become 
lessee  of  another  farm  at  Henham,  in  the 
same  county  of  Suffolk,  and  to  give  up  the 
one  adjoining  the  Bradwell  Farm. 

On  the  3rd  of  January,  1851,  Robert 
Crow  the  younger  made  a  will,  whereby, 
among  other  things,  he  bequeathed  a  legacy 
of  500/.  to  the  plaintiff,  and  devised  and 
bequeathed  the  rest  of  his  property  to  his 


father  absolutely,  but  with  a  gift  over  in 
the  event  of  his  father  pre-deceasing  him. 

On  the  4th  of  January,  1851,  Robert 
Crow  the  elder  made  a  will,  whereby,  after 
appointing  Robert  Crow  the  younger  and 
the  defendants  W.  D.  Pettingill  and  W. 
Worship  his  executors,  he  devised  and 
bequeathed  the  whole  of  his  real  and  per- 
sonal estates  to  his  son  absolutely,  but  with 
a  gift  over  in  the  event  of  his  son  pre- 
deceasing him. 

In  January,  1852,  Robert  Crow  the  elder 
had,  through  the  misconduct  of  others,  be- 
come liable  for  a  certain  breach  of  trust,  to 
the  amount  of  about  500/.  or  600/.  The  plain- 
tiff alleged  that  her  husband  was  therefore 
anxious  to  assist  his  father  by  relieving 
him  personally  during  his  life  from  the 
payment  of  the  2,500/. 

On  the  29th  of  January,  1852,  Robert 
Crow  the  younger  wrote  a  letter  to  the 
defendant  W.  Worship,  who  was  the  soli- 
citor of  both  the  father  and  the  son.  In 
that  letter,  alluding  to  the  breach  of  trust, 
he  stated  as  follows : 

'*  I  thank  you,  but  was  much  surprised 
to  bear  the  amount  so  heavy.  It*s  a  bad  job 
these  times,  I  must  confesa  I  cannot  un- 
derstand how  it  can  be  so  much.  However, 
I  will  do  the  best  I  can.  I  have  made  up 
my  mind  to  sell  off  at  Michaelmas  next, 
and  relieve  him  of  business  altogether.  I 
now  think  it's  time,  at  his  years,  to  give 
up  the  toils  of  this  life." 

In  pursuance  of  the  desire  so  expressed 
by  Robert  Crow  the  younger,  he,  on  the 
expiration  of  the  term  which  he  held  in 
the  Henham  Farm,  (viz.,  in  Michaelmas, 
1852),  gave  up  his  occupation  of  it,  sold 
the  produce,  received  the  tenant's  valuation 
of  the  farm,  and  retained  the  whole  of  the 
moneys  so  realized  for  his  own  use.  He 
then  took  a  house  at  South  Town,  near 
Great  Yarmouth,  and  went  to  reside  there 
with  his  wife.  In  1853  he  left  that  place 
and  went  to  live  with  his  father  at  the 
Bradwell  Farm,  and  did  live  there  till  his 
father's  death.  The  plaintiff  alleged  that 
from  the  produce  of  the  sale  of  the  Henham 
farm,  from  his  moneys  in  hand,  from  money 
borrowed  by  him  from  her  father  and  other- 
wise (as  hereinafter  mentioned)  her  husband 
ultimately  acquired  the  means  of  paying 
off,  and  did  in  fact  pay  off,  the  said  sum  of 
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2,500/.  owing  on  the  Becority  of  the  inden- 
ture of  the  8th  of  October,  1808. 

The  plaintiff  also  alleged  that  "  in  pro- 
spect thereof  it  was  arranged  between  the 
said  Robert  Crow  the  elder  and  Robert 
Crow  the  younger,  that  the  said  sum  of 
2,500/.  should  be  paid  off  by  the  said 
Robert  Crow  the  younger  on  behalf  of  the 
said  Robert  Crow  the  elder,  and  that  the 
said  Robert  Crow  the  younger  should  there- 
upon become  entitled  to  ^e  benefit  of  the 
said  security.'* 

The  mode  in  which  Robert  Crow  the 
younger  effected  the  payment  of  the 
2,500/.  was  this:  The  money  was  payable 
to  James  Stone,  the  legal  personal  repre- 
sentative of  Elisha  de  Hague.  The  plaintiff 
alleged  that  her  husband  wrote  to  James 
Stone  telling  him  of  the  arrangement  by 
which  he,  Robert  Crow  the  younger,  was, 
on  his  paying  off  the  mortgage  debt,  to 
have  the  benefit  of  the  security.  James 
Stone  in  reply  fixed  the  following  Saturday 
for  a  meeting  upon  the  subject.  Accord- 
ingly, on  the  following  Saturday,  viz.,  the 
12th  of  March,  1853,  Robert  Crow  the  " 
younger  called  on  James  Stone  at  his 
office  in  Norwich  and  paid  him  1,500/.,  by 
a  cheque  for  that  amount,  dated  the  12th 
of  March,  1853,  drawn  by  Robert  Crow 
the  younger  upon  his  bankers,  Messrs. 
Gumeys,  Turner  &  Brightman,  of  Great 
Yarmouth,  and  the  cheque  was  indorsed  by 
James  Stone,  and  duly  honoured.  James 
Stone  then  indorsed  and  signed  a  receipt 
on  the  indenture  of  the  8th  of  October, 
1808,  as  follows: 

'*  12th  March,  1853. 
"  Mr.  Crow  has  this  day  paid  me  1,500/. 
in  further  part  payment  of  the  principal  of 
this  mortgage,  witji  all  interest  for  the  same, 
leaving  1,000/.  principal 

^^  James  Stone.'* 
The  plaintiff  also  alleged  by  her  bill  that 
on  the  8th  of  October,  1853,  her  husband 
applied  to  the  defendant  W.  Worship  for 
the  loan  of  1,000/.  wherewith  to  pay  off 
the  balance  of  the  mortgage  debt.  The 
defendant  W.  Worship  obtained  the  amount 
from  bis  uncle  Thomas  Dade,  who  was  one 
of  his  clients,  upon  the  security  of  the  pro- 
missory-note of  Robert  Crow  the  younger, 
and  a  deposit  of  the  title-deeds  and  docu- 
ments relating  to  the  Bradwell  Farm,  when 


Robert  Crow  the  younger  should  have  re- 
ceived the  same  from  James  Stone.  Robert 
Crow  the  younger  then  obtained  the  cheque 
of  Thomas  Dade  for  the  1,000/.  and  paid 
it  to  the  credit  of  his  account  with  his 
bankers.  He  then,  accompanied  by  a  derk 
of  the  defendant  W.  Wordiip,  went,  on  the 
same  day,  to  the  office  of  James  Stone, 
and  paid  him  the  1,000/.  by  a  cheque 
drawn  by  him  on  his  bankers  for  1,019/. 
8*.  4rf.  (i.e.  1,000/.  principal  and  20/., 
less  1 1«.  8^.  income-tax  for  one  half-year's 
interest  thereon).  That  cheque  was  also 
indorsed  by  James  Stone,  and  duly 
honoured. 

James  Stone  then  delivered  up  the 
title-deeds  of  the  farm  to  the  derk  of  the 
defendant  W.  Worship,  and  signed  a  memo- 
randum indorsed  on  the  indenture  of 
mortgage  of  the  8th  of  October,  1808, 
which  was  as  follows : 

"I,  the  undersigned,  James  Stone,  of 
the  city  of  Norwich,  £squire,  do  hereby 
acknowledge  to  have  this  day  received  of 
Mr.  Robert  Crow  the  sum  of  1,020/.  in 
full  discharge  of  all  prindpal  and  interest 
now  due  to  me  upon  the  within  written 
security  as  surviving  executor  of  the  Rev. 
George  de  Hague,  clerk,  deceased,  who  was 
surviving  executor  of  the  withhi  named 
Elisha  de  Hague. — Dated  this  8th  day  of 
October,  1853. 

"James  Stone." 

No  re-assignment  of  the  residue  of  the 
term  of  1,000  years  was  ever  executed. 

Robert  Crow  the  elder  made  several  wills 
and  codicils  between  1851  and  1862,  but  in 
that  year  he  made  his  last  wilL  It  was  dated 
the  11th  of  December,  1862 ;  and  thereby, 
after  appointing  Robert  Crow  the  younger 
and  the  defendants  W.  D.  Pettingill  and 
W.  Worship  his  executors,  he  bequeathed 
the  residue  of  his  personal  estate  to  Robert 
Crow  the  younger  absolutely ;  and  devised 
all  his  real  estate  to  the  defendants  W.  D. 
Pettingill  and  W.  Worship,  their  heirs  and 
assigns,  upon  trust  for  Robert  Crow  the 
younger  for  his  life;  and  from  and  after 
his  decease,  upon  trust  for  sale,  and  distri- 
bution of  the  proceeds  thereof  as  therein 
mentioned;  with  a  residuary  trust  as  to 
one  moiety  of  such  proceeds  for  the  defen- 
dant W.  Worship  absolutely. 

Robert  Crow  the  elder  died  on  the  31st 
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of  August,  1865,  and  his  executors  duly 
proved  his  will 

Robert  Crow  the  younger  died  on  the 
28th  of  April,  1866,  having  made  his  last 
will,  dated  the  Ist  of  September,  1865. 
He  thereby  appointed  the  plaintiff  his 
sole  executrix,  and  she  duly  proved  the 
will 

On  the  11th  of  July,  1866,  the  plaintiff, 
being  informed  that  it  was  the  intention  of 
the  defendants  W.  D.  Pettingill  and  W. 
Worship  to  sell  the  Bradwell  Farm,  and  to 
apply  the  proceeds  of  such  sale  upon  the 
trusts  of  the  will  of  Robert  Crow  the  elder, 
served  them  with  a  notice  "not  to  part 
with  the  title-deeds  and  writings  relating 
to  the  real  estate  of  Robert  Crow  the  elder, 
but  to  hold  and  retain  the  same,  on  her 
behalf,  until  her  claims  were  satisfied, 
such  title-deeds  having  been  deposited 
with  them,  or  one  of  them,  on  behalf  of 
Robert  Crow  the  younger  as  equitable 
mortgagee  thereof." 

llie  circumstances  under  which  the  title- 
deeds  of  the  Bradwell  Farm  had  been 
deposited  with  the  defendant  W.  Worship, 
on  behalf  of  Robert  Crow  the  younger,  as 
alleged  by  the  plaintiff,  were  stated  in  the 
bill  to  be  these :  On  the  8th  of  October, 
1853,  after  the  title-deeds  and  documents 
had  been  surrendered  by  James  Stone,  they 
were  handed  to  the  defendant  W.  Worship 
by  his  clerk.  On  the  12th  of  October 
Robert  Crow  the  younger  signed  and  gave 
to  W.  Worship,  as  the  solicitor  for  Thomas 
Dade,  a  promissory-note  for  the  1,000^., 
whereby  Robert  Crow  the  younger  pro- 
mised to  pay  Thomas  Dade  that  sum  so 
borrowed  by  him  as  aforesaid,  with  interest 
at  the  rate  of  4/.  per  cent  On  the  19th  of 
October,  1853,  Robert  Crow  the  elder  and 
Robert  CVow  the  younger,  then  in  com- 
pany, signed  and  left  with  the  defendant 
W.  Worship,  as  such  solicitor  as  aforesaid, 
a  memorandum  of  the  deposit  of  the  title- 
deeds  and  documents  for  further  securing 
the  said  sum  of  1,000/.  and  interest. 

The  interest  which  accrued  on  the  sum 
of  1,000/.  doT^n  to  and  inclusive  of  the  8th 
of  April,  1856,  less  income-tax,  was  paid 
half-yearly  by  cheques  of  Robert  Crow  the 
younger  upon  his  said  bankers,  which  were 
duly  honoured.  On  the  8th  of  October,  1 856, 
Robert  Crow  the  elder  and  Robert  Crow 
the  younger  went  in  company  to  the  office 


of  the  defendant  W.  Worship,  and  Robert 
Crow  the  younger  then  and  there  paid  to 
the  defendant  W.  Worship  the  sum  of 
1,017/.  68.  ScLy  in  discharge  of  the  said 
principal  sum  of  1,000/.  secured  by  the 
said  promissory-note  and  memorandum  of 
deposit,  and  half  a  year's  interest  thereon, 
less  income-tax,  by  a  cheque  for  1,017/. 
68,  8rf.,  dated  the  8th  of  October,  1856, 
and  drawn  by  Robert  Crow  the  younger 
on  his  said  bankers.  That  cheque  was 
indorsed  by  the  defendant  W.  Worship, 
by  writing  his  initials  thereon,  and  was 
duly  honoured.  The  bill  then  farther  alleged 
that  for  the  purpose  of  preserving  to  Robert 
Crow  the  younger  the  benefit  of  the  said 
indenture  of  the  8th  of  October,  1808,  and 
thereby  securing  repayment  to  him  of  the 
said  sums  of  1,500/.  and  1,020/.  paid  by 
him  to  the  said  James  Stone  as  aforesaid, 
and  interest  thereon,  Robert  Crow  the 
elder  and  Robert  Crow  the  younger  left 
the  said  promissory-note  and  memorandum 
of  deposit,  the  said  indenture  of  the  8th 
of  October,  1808,  and  the  other  deeds  and 
documents  relating  to  the  Bradwell  Farm, 
in  the  custody  of  the  defendant  W.  Worship, 
as  their  solicitor,  and  on  their  joint  account 
The  defendant  W.  Worship  then  signed 
and  gave  to  Robert  Crow  tiie  younger  in 
the  presence  of  Robert  Crow  the  elder  the 
following  memorandum : 

"Great  Yarmouth,  8th  October,  1866. 
"Memorandum,  that  Mr.  Robert  Crow 
and  his  son  have  this  day  left  with  me  a 
tin  box,  lettered  R.  C,  containing  the  deeds 
of  the  Bradwell  estate  and  other  documents, 
to  be  put  into  my  safe  on  their  behalf. 

"WiUiam  Worship." 
The  deeds  and  "other  documents"  re- 
ferred to  in  that  memorandum  all  related 
to  the  Bradwell  Farm. 

Notwithstanding  the  aforesaid  notice  of 
the  11th  of  July,  1866,  the  defendants 
W.  D.  Pettingill  and  W.  Worship,  on  the 
11th  of  July,  1866,  put  up  the  Bradwell 
Farm  for  sale  by  public  auction  ;  and  the 
defendants  Elizabeth  Smith  and  Samuel 
Harrison  Smith  became  the  purchasers 
thereof  for  the  sum  of  9,500/.  The  balance 
of  that  sum,  less  the  deposit  and  certain 
other  charges,  as  agreed  upon  between  the 
parties,  had  been  since  ordered  to  be,  and 
had  been  duly  paid  into  Court  to  the  credit 
of  this  cause. 
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The  bill  in  the  suit  prayed  a  declaratdon 
that  the  plaintiff,  as  the  executrix  of  Robert 
Crow  the  younger,  was  entitled  to  a  charge 
in  equity  upon  the  Bradwell  Farm,  for  the 
said  sums  of  1,500/.  and  1,020/.  paid  by 
her  husband  to  the  said  James  Stone,  as 
the  legal  personal  representative  of  Elisha 
de  Hague,  in  discharge  of  the  amounts  then 
owing  upon  the  security  of  the  indenture 
of  the  8th  of  October,  1808,  with  interest 
thereon  respectively,  after  the  rate  of  5L 
per  cent,  per  annum. 

The  plaintiff,  in  support  of  the  agreement 
which  she  set  up  by  her  bill,  deposed  as 
follows : 

She  was  well  acquainted  with  her  hus- 
band's and  her  father's  affairs.  The  500/. 
or  600/.  for  which  the  father  was  responsible 
as  a  trustee  was  secured ;  and  it  was  not 
necessary  for  his  son  to  assist  him  as  to 
that ;  but  "  in  order  to  relieve  Robert  Crow 
the  elder  from  his  pecuniary  embarrassment, 
it  was  agreed  between  him  and  Robert  Crow 
the  younger,  that  the  latter  should  pay  the 
2,500/.,  and  in  the  place  of  the  said  James 
Stone  become  entitled  to  the  benefit  of  the 
mortgage  of  the  Bradwell  Farm  created, 
by  the  indenture  of  the  8th  of  October, 
1808.  It  was  not  probable,  and  indeed 
it  was  not  the  fact,  that  Robert  Crow  the 
younger  intended  to  make  a  present  of  the 
said  2,500/.  to  his  father,  who  was  then  a 
widower  without  any  issue,  except  the 
plaintiff's  husband,  and  did  not  require 
such  a  gift.  The  sole  object  of  the  said 
agreement  between  the  plaintiff's  husband 
and  her  father  in  that  behalf^  was  to  relieve 
her  father  personally  during  his  life  from 
the  payment  of  the  said  sum  of  2,500/., 
and  the  interest  thereof;  and  that  object 
was  fully  effected  by  the  plaintiff's  husband 
paying  to  the  said  James  Stone  the  said 
sum,  and  forbearing  to  sue  his  father  for 
the  said  sum  of  2,500/.  when  so  paid,  or 
the  interest  thereof ;  and  becoming  entitled 
to  the  benefit  of  the  said  mortgage,  in  the 
place  of  the  said  James  Stone." 

With  respect  to  the  deposit  of  the  title- 
deeds  of  the  Bradwell  Farm  with  the  de- 
fendant W.  Worship,  the  plaintiff  alleged 
that  since  the  death  of  Robert  Crow  the 
elder  the  defendant  W.  Worship  had 
destroyed  the  aforesaid  promissory-note 
and  memorandum  of  deposit,  and  untruly 
pretended   that  the  said  promissory-note 


was  signed  by  Robert  Crow  the  elder,  and 
not  by  Robert  Crow  the  younger ;  that  the 
said  memorandum  of  deposit  was  signed 
by  Robert  Crow  the  elder  alone,  and  not 
by  Robert  Crow  the  elder  and  Robert 
Chrow  the  younger  jointly;  and  that  the 
said  sums  of  1,500/.  and  1,000/.  paid  by 
Robert  Crow  the  younger  to  the  said 
James  Stone,  as  legal  personal  representa- 
tive of  Elisha  de  Hague,  in  discharge  of 
the  amount  then  owing  on  the  security 
of  the  said  indenture  of  ti^e  8th  of  October, 
1808,  as  aforesaid,  were  paid  by  Robert 
Crow  the  elder,  or  out  of  his  moneys. 

The  defendant  W.  Worship  by  his 
answer  stated,  in  opposition  to  the  agree- 
ment which  the  plaintiff  alleged  by  her 
bill,  and  deposed  to  as  aforesaid,  that  in 
the  year  1853,  Robert  Crow  the  younger 
took  possession  of  the  Bradwell  Farm  itself 
as  tenant  thereof  to  his  father,  and  accord- 
ingly it  was,  ^^(U  the  defendant  believedy* 
agreed  between  him  and  Robert  Crow  the 
elder,  that  Robert  Crow  the  younger  should 
take  and  manage  the  said  farm  ;  and  should 
have  all  the  stock  and  effects  on  the  same, 
which  an  incoming  tenant  would  have  to 
pay  for,  at  the  usual  valuation ;  and  also 
the  fanning  implements  on  the  said  farm 
which  was  the  property  of  his  father ;  and 
which  said  valuation  and  fanning  implements 
were  together  of  the  value  of  about  1,500/., 
upon  the  terms  that  the  said  Robert  Crow 
the  younger  should  pay  a  small  annual 
rent,  and  also  should  pay  off  the  balance 
of  the  said  mortgage  debt  charged  upon  the 
said  farm,  which  then  amounted  to  2,500/.; 
and  that  with  a  view  to  such  payment  the 
said  Robert  Crow  the  younger  should 
retain  the  amount  of  the  vduation  received 
by  him  on  his  quitting  the  said  £»rm  at 
Henham,  and  all  the  other  sums  from  time 
to  time  advanced  to  him  by  his  said  father, 
of  which  only  a  very  small  portion  had,  **  cu 
the  de/endnnt  believed,*^  been  repaid. 

The  defendant  W.  Worship,  in  order  to 
corroborate  the  agreement,  which  he  believed 
had  been  so  entered  into,  stated  that  the 
value  of  the  stock  and  capital  on  the  farm 
adjoining  the  Bradwell  Farm,  when  Robert 
Crow  the  younger  entered,  was  not  less 
than  2,000/.,  for  which  Robert  Crow  the 
younger  paid  nothing  to  his  father;  and 
moreover  large  sums  of  money  were  sub- 
sequently-advanced by  the  latter  to  Robert 
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Ch>w  the  yonnger  during  his  occupation 
of  that  fietnn,  and  for  the  purpose  of  his 
carrying  on  the  same;  as  appeared  from  the 
banking  account  of  the  &ther,  shewing 
cheques  to  the  amount  of  1,102/.,  drawn 
by  him  on  his  account,  and  which  the 
defendant  W.  Worship  believed  were  trans- 
ferred to  the  credit  of  the  banking  account 
of  the  son,  while  during  the  same  time 
the  son  only  transferred  to  the  credit  of 
his  father's  account  655/.  5«.  6d,  So,  also, 
during  the  son's  occupation  of  the  Henbam 
Farm,  he  appeared  to  have  received  from 
his  father  1,012/.  13«.  as  against  a  payment 
of  40/.  only,  and  the  defendant  believed 
there  were  also  further  advances.  Then, 
again,  between  Michaelmas,  1853,  and 
Michaelmas,  1861,  payments  were  made  to 
the  son  to  the  extent  of  200/.,  while  the 
&ther  received  from  him  only  152/.  I5s. 
He  believed  the  mortgage  had  not  been 
called  in;  and  he  also  *^  believed  "  that  the 
••  son  was  much  pressed  by  his  father  to 
fulfil  his  agreement,  and  pay  off  the  residue 
of  the  mortgage  debf  He  also  stated,  with 
reference  to  the  memorandum  which  he  had 
signed  as  to  the  deposit  of  the  title-deeds 
with  him,  that  he  understood  it  to  be 
intended  only  as  an  acknowledgment  of 
that  facty  and  not  in  any  way  as  a  security 
on  the  Bradwell  Farm,  to  Robert  Crow, 
the  younger. 

With  respect  to  the  aforesaid  promissory- 
note  and  memorandum  of  deposit,  whidi 
the  plaintiff  alleged  that  the  defendant 
Worship  had  destroyed,  he  said  that  Dade's 
loan  was  paid  off  after  Robert  Crow  the 
younger  had  taken  possession  of  the  Brad- 
well  Farm,  while  his  father  was  living  with 
him,  and  by  both  the  father  and  son  when 
the  note  of  hand  and  memorandum  of 
deposit  were  cancelled.  The  plaintiff  denied 
that  there  ever  was  any  such  agreement  as 
that  set  up  by  the  defendant  in  his  answer; 
and  she  also  insisted  that  the  loan  by  Dade 
was  made  to  her  husband  alone,  and  not  to 
him  and  Ms  fi&ther. 

Mr.  Greene  and  Mr,  Lorence  Birdy  for 
tiie  plaintiff — The  question  was  whether, 
under  the  drcumstancee  above  stated,  the 
mortgage  security  had  been  kept  alive  for 
the  benefit  of  Robert  Crow  the  younger, 
to  the  extent  of  the  money  advanced  byhhn? 
1.  They  relied  on  the  agreement  alleged  and 


deposed  to  by  the  plaintiff.  2.  They  insistidd 
that  the  money  advanced  by  Robert  Crow  the 
younger  was  his  own,  or  procured  by  him; 
which  was  clear,  not  only  from  the  above- 
stated  facts,  but  also  from  the  entries  in 
the  books  of  the  defendant  W.  Worship. 
Those  entries  were  as  follow : — 

"Entries  in  my  call-book,  1853. 

''Saturday,  24th  September—- Mr.  Robert 
Crow,  jun.,  Saturday  week,  Norwich. 

"  Wednesday,  5th  October— Mr.  Robert 
Crow,  Mr.  Robert  Crow,  jun.,  arrangement 
to  pay  off  mortgage. 

"Saturday,  8th  October— Mr.  Robert 
Crow,  jun.,  advance  of  1,000/. 

"  Wednesday,  12th  October— Mr.  Robert 
Crow,  jun.,  note  of  hand,  &c 

"  Wednesday,  19th  October— Mr.  Robert 
Crow,  Mr.  Robert  Crow,  jun.,  signed  depo- 
sit-note." 

3.  The  agreement  set  up  by  the  defen- 
dant was  positively  denied  by  the  plaintiff, 
and  the  defendant  only  "  believed  **  it  to 
have  existed.  4.  It  was  the  duty  of  the 
defendant,  as  the  solicitor  of  the  father  and 
son,  to  have  obtained  a  re-assignment  of 
the  term  to  Robert  Crow  the  younger, 
or  to  have  informed  him  that  it  ought  to 
have  been  executed ;  but  he  had  not  done  so. 
5.  Inasmuch  as  Robert  Crow  the  younger 
had  paid  the  debt  with  his  own  moneys,  tiie 
term  could  not  be  regarded  as  thereby 
made  a  "  satisfied  term  "  within  the  8^9 
Vict.  c.  112.  6.  The  term  was  therefore 
still  a  subsisting  one,  and  tiiere  was  a 
resulting  trust  of  it  for  the  benefit  of 
the  estate  of  Robert  Crow  the  younger^ 
to  which  the  plaintiff,  as  his  executrix, 
was  now  entitied. 

Mr.  DtckitMon  and  Mr.  Norihy  for  the 
defendant  W.  Worship. — 1.  They  relied 
upon  the  agreement  deposed  to  by  him  in 
his  answer,  which  they  insisted  was  sup- 
ported by  the  advantageous  circumstances 
under  which  Robert  Crow  the  younger  had 
taken  possession   of  the  Bradwell  Farm. 

2.  The  monejTS  advanced  by  the  son  were 
not  conclusively  shewn  to  have  been  his. 

3.  They  were,  in  fact,  those  of  his  father, 
as  appeared  from  the  state  of  the  accounts 
between  the  father  and  son.  4.  Robert 
Crow  the  elder  never  intended  to  keep  the 
charge  alive  for  his  son,  nor  did  the  son 
himself  consider  that  he  had  done  so.    For 
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it  was  proved  that  Robert  Crow  the  elder 
executed,  among  his  Tarioiis  wills,  one  in 
1857,  but  made  no  provision  in  it  for 
payment  of  the  2,500/.  to  lus  son.  More- 
over, when  Robert  Crow  the  younger  made 
his  last  will  he  spoke  to  the  defendant  of  the 
amount  of  his  property  (which  he  said  con- 
sisted of  a  marsh,  his  furniture  and  ready 
money,  and  live  and  dead  stock  on  the  farm, 
all  which  he  estimated  at  2,000/.  only).  Be- 
sides, the  succession  duty  accounts  made  no 
mention  of  the  2,500/.  debt;  and  Robert  Crow 
the  younger  never  himself  preferred  a  daim 
to  any  debt  due  to  him  from  his  father's 
estate.  The  defendant  W.  Worship  there- 
fore rightly  believed  that  the  sums  were 
paid  by  Robert  Crow  the  younger  on  behalf 
of  his  father  and  in  pursuance  of  the  afore- 
said agreement.  5.  No  transfer  of  the 
mortgage  term  was  ever  made,  because,  for 
the  i^oresaid  reasons,  it  never  was  intended 
that  it  should  be  transferred  to  any  one. 
6.  They  also  contended  that  the  deeds 
were  deposited  with  the  defendant  for  the 
exclusive  benefit  of  Robert  Crow  the  elder; 
and,  7,  that  the  defendant  Worship  was 
correct  in  saying  he  believed  that  the  re- 
quest for  Dade's  loan  was  made  to  him  by 
both  the  father  and  son ;  for  the  father  was 
always  treated  by  him  as  the  debtor  in  his 
account  in  respect  of  the  loan  on  behalf 
of  Mr.  Dade.  8.  As  Robert  Crow  the 
younger  had  been  so  largely  advanced  at 
various  times  by  his  father,  as  he  never 
himself  claimed  to  be  repaid  these  mort- 
gage moneys  by  him,  and  as  he  never 
considered  that  they  were  to  form  part  of 
his  estate,  it  must  be  assumed  now  that 
he  intended  them  as  a  gift  to  his  father. 

9.  But  whatever  the  motive  might  have 
been  on  which  he  acted,  when  once  the 
mortgage  was  paid  off,  the  term  was  a 
satisfied  one,  under  the  8  <&  9  Vict.  c.  112. 

10.  Robert  Crow  the  younger,  or  his  repre- 
sentative, was  now,  if  a  creditor  at  all  of 
the  estate  of  Robert  Crow  the  elder,  a 
simple  contract  creditor  only,  and  the  debt 
was  therefore  clearly  barred  by  the  Statute 
of  Limitation& 

Stuakt,  V.C. — The  plaintiff  is  the  exe- 
cutrix of  a  son  who  paid  off  a  mortgage  on 
the  estate  of  his  father,  who  was  the  owner 
of  the  fee  simple.  In  the  bill  it  is  averred 
that  the  mortgage  was  paid  off  by  the  son 


pursuant  to  an  agreement  that  he  should 
have  the  benefit  of  the  security.  There  is 
no  evidence  of  that  agreement  except  the 
afiidavit  of  the  plaintiiff,  who  was  the  wife 
of  the  son,  and  may  be  presumed  to  have 
some  knowledge  of  his  affairs.  But  that 
cannot  be  considered  as  sufficient  evidence 
of  the  agreement,  and  the  case  cannot  be 
disposed  of  on  that  footing.  What  the  bill 
prays  is,  that  the  plaintiff  may  be  declared 
to  have  a  charge  upon  the  estate,  and  may 
receive  payment  out  of  the  assets  of  the 
father.  The  defendant  Worship  is  executor, 
and  one  of  the  residuary  legatees  of  the 
father,  so  that  he  is  greatly  interested  in 
resisting  the  demand  of  the  plaintiff.  He 
was  also  the  solicitor  and  professional 
adviser  of  both  father  and  son.  In  his 
answer  he  insists  that  the  son  paid  off  the 
mortgage  pursuant  to  an  express  agreement; 
and  that  that  agreement  was  made  in 
consequence  of  the  father  having  put  the 
son  in  possession  of  a  farm  and  fiirming- 
stock  of  the  value  of  1,500/.,  upon  the 
terms  that  the  son  was  to  pay  off  the  mort- 
gage. The  averment  of  that  agreement, 
however,  is  not  absolute.  Hiere  is  in  the 
answer  and  the  evidence  of  the  defendant 
no  more  than  an  averment  that  the  defen- 
dant "believes"  there  was  such  an  agree- 
ment. No  fact  is  alleged  as  a  ground  of 
that  belief  And  it  is  a  circumstance 
unfavourable  to  the  defendant's  case  that 
the  possession  of  the  feurm  was  not  given 
till  long  after  the  son  had  paid  off  the 
mortgage.  That  amounted  to  2,500/.,  while 
the  value  of  the  farming  stock  is  stated  by 
the  defendant  to  have  been  1,500/.  Hiat 
is  the  view  of  the  case  presented  by  the 
answer.  If  it  rested  there,  upon  the  evi- 
dence, the  Court  could  not  consider  that 
either  the  plaintiff  or  the  defendant  had 
proved  any  agreement.  For  the  defen- 
dant, therefore,  the  case  was  argued  .upon 
the  circumstances  stated  in  the  evidence  in 
support  of  the  presumption  that  the  pay- 
ment was  made  by  the  son  as  for  a  benefit 
to  the  father,  without  any  intention  of 
retaining  any  security  over  the  estate,  and 
that  the  benefits  whidi  the  son  had  secured 
from  the  father  by  advances  of  money  to 
a  considerable  amount  on  various  occasions 
were  a  reasonable  motive  for  that  bounty. 

Cases  which  involve  the  consideration  of 
transactions  between  parents  and  children. 
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or  persons  standing  towards  each  other  in 
such  relations  as  raise  a  presumption  of 
advancement  or  bounty,  are  to  be  decided 
on  principles  now  very  well  understood. 
But  the  proper  application  of  those  princi- 
ples is  in  some  cases  a  matter  of  great 
difficulty.  Where  a  £ELther  makes  a  purchase 
in  the  name  of  his  son,  a  presumption  arises 
that  it  is  intended  as  a  benefit  to  the  son. 
No  such  presumption  would  be  made  if  the 
purchase  was  in  the  name  of  a  stranger ; 
for  where  the  purchase  is  in  the  name  of  a 
stranger,  there  is  a  resulting  trust  for  the 
benefit  of  the  person  who  pays  the  money. 
The  presumption  arises  from  the  relation 
of  the  father  to  the  son,  and  the  duty  of  the 
father  to  make  a  provision  for  his  son. 
Since  the  case  of  Dyer  v.  Dyer  (!)  the 
principle  has  been  better  understood.  I 
consider  it  to  be  now  the  settled  law  of  the 
Court  that  the  relation  of  father  and  son  is 
^  a  circumstance  of  evidence '' ;  and  that  the 
same  presumption  may  be  raised  by  the  evi- 
dence of  circumstances  in  other  cases  where 
the  relation  of  father  and  son  does  not 
exist  There  is  indeed  a  case.  In  re  De 
Visme  (2),  in  which  the  Lords  Justices  are 
reported  to  have  held  that  the  principle  did 
not  apply  to  the  case  of  mother  and  child. 
But  I  do  not  understand  that  decision  to  be 
an  authority  for  the  proposition  that  the 
presumption  will  not  arise  in  the  case  of  a 
mother,  when  the  circumstances  in  evidence 
are  sufficient  to  shew  that  an  intention  of 
bounty  is  to  be  presumed.  In  all  such  cases 
the  question  is,  whether  there  is  evidence 
sufficient  to  rebut  the  resulting  trust  in 
fiivour  of  the  person  who  pays  the  money ; 
and  evidence  is  admissible  to  support  the 
resulting  trust  as  well  as  to  rebut  it. 

Wh^e  the  question  arises  as  to  the  pay- 
ment of  a  mortgage  by  a  person  not  bound 
to  pay  it,  who  takes  no  assignment  of  the 
security,  it  is  a  questioHbk which  must  in 
like  manner  be  determined  on  the  evidence 
which  supports  or  rebuts  the  presumption 
that  the  person,  who  paid  it  without  taking 
an  assignment,  did  so  for  a  purpose  of 
benefit  of  the  mortgagor  or  owner  of  the 
estate.  Where  a  tenant  for  life  pays  off  a 
mortgage  charged  upon  the  inheritance, 
without  keeping  the  security  alive  for  his 

(1)  2  Cox.  92. 

(2)  2  De  Oex,  J.  &  8. 17;  8.c.  83  Law  J.  Bep. 
(V4l)  Chaae.  882. 

Niw  SiRiBs,  38.— Chaxo. 


own  benefit,  it  is  always  held  that  the 
money  which  he  pays  continues  a  charge 
upon  the  land  for  his  benefit.  That  is  held 
upon  a  presumption  founded  on  the  fieu^t  of 
what  has  been  called  '^  the  scantiness  of  his 
interest,"  and  the  absence  of  any  evidence 
to  shew  that  he  intended  to  benefit  the 
owners  of  the  inheritance.  If  .that  presump- 
tion arises  in  the  case  oi  a  tenant  for  life 
from  the  scantiness  of  his  interest,  it  would 
arise  more  strongly  in  the  case  of  a  stranger. 
The  case  of  a  stranger  paying  off  a  mortgage 
is  not  likely  to  occur,  unless  under  peculiar 
circumstances,  and  from  some  motive  which 
would  he  the  subject  of  evidence.  But 
if  the  mortgage  was  paid  off  by  an  heir 
apparent,  or  by  an  expectant  devisee  who 
knew  that  a  will  had  been  executed  by 
which  the  estate  was  devised  to  him,  the 
presumption  is  so  strongly  fortified  that, 
unless  upon  overwhelming  evidence  to  rebut 
it,  it  must  be  held  that  the  money  paid  for 
the  redemption  of  the  mortgage  continues  a 
charge  upon  the  estate  for  £be  benefit  of  the 
person  who  paid. 

In  the  present  case,  the  son  was  heir 
apparent,  and  knew  that  his  father  had 
executed  a  will  by  which,  not  only  this 
estate,  but  the  father^  real  and  personal 
property,  were  devised  and  bequeathed  to 
him.  The  circumstances  in  evidence  tending 
to  rebut  the  presumption  are  all  equivocal, 
and  of  no  force  compared  with  the  strength 
of  those  which  support  the  presumption. 
It  is  proved  that  the  mortgage  was  paid  ofi^ 
on  a  notice  given  by  the  son,  and  not  upon 
any  pressure  or  demand  from  the  mort- 
gagee. It  is  also  proved  that  the  son  had 
on  previous  occasions  received  considerable 
sums  from  his  father,  and  had  the  farm- 
ing stock  and  other  articles,  which  the 
answer  states  to  have  been  of  the  value  of 
1,500/.  Those  seem  the  strongest  of  the 
circumstances  in  this  case  to  rebut  the 
presumption.  The  effect  of  the  evidence  as 
to  the  title-deeds,  and  the  way  in  which 
they  were  dealt  with,  is  equivocal;  and 
there  is  nothing  to  shew  decisively  that 
they  were  delivered  to  Worship  on  behalf 
of  the  father  exclusively.  On  the  contrary, 
the  impression  produced  by  the  evidence, 
and  especially  by  the  memorandum  of 
Worship,  dated  the  8th  of  October,  1856, 
is  rather  in  favour  of  the  allegation  that 
they  were  left  in  the  custody  of  Worship 
20 
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to  be  held  on  behalf  of  both  father  and 
son ;  but  the  evidence  is  not  decisive. 
Upon  the  whole  case,  the  result  is  that  it 
has  not  been  proved  that  the  payment  of 
the  mortgage  debt  by  the  son  was  made 
for  the  purpose  of  exclusive  benefit  to  his 
father,  and  without  any  purpose  of  benefit 
to  himself.  Therefore  the  plaintiff  is  entitled 
to  the  declaration  which  she  prays  for,  and 
to  receive  payment  from  the  father's  assets 
of  the  money  advanced  by  the  testator,  her 
husband,  in  payment  of  the  mortgage.  She 
is  also  entitled  to  the  costs  of  the  suit  (1). 

Solicitors— Measn.  Clarke,  Woodcock  &  RyUnd, 
agents  for  Mr.  W.  Hartcup,  Bungay,  for  plaintiff; 
Messrs.  Norris  &  Allen,  for  defendant. 


I-ARD,  V.C.  ) 
.5,  6,14;  V 
c.  19,  22.    J 


GiFFARD,  V.C. 

Nov. 
Dec. 


THORPE  V.  HOLDSWORTH. 


Equitable  Mortgages — Outstanding  Legal 
Estate — Possession  of  Deeds — Priorities — 
Production  of  Deeds, 

J.  T.  tvas  the  equitable  oumer  in  fee  of  an 
undivided  moiety  of  land  at  W,  as  devisee 
under  his  father's  will.  The  other  moiety 
was  by  the  same  tvill  devised  to  W.  Ty  to 
whom,  on  the  testator^s  death,  the  legal  estate 
in  the  entirety  hfld  descended.  J.  T,  in  1812, 
by  deed,  charged  his  moiety  unth  an  annuity 
of  501.  In  1813  J,  Ty  by  his  marriage 
settlement,  charged  other  land  with  a  sum  of 
money  to  be  raised  at  his  death.  In  1823 
he  purchased  the  legal  fee  of  the  other  moiety 
of  the  land  at  W,  and  in  1825  he,  in  exer- 
cise of  a  pouter  for  that  purpose  contained 
in  the  settlement,  substituted  the  land  at  W. 
for  the  land  comprised  in  such  settlement. 
In  1830  he  mortgaged  his  original  moiety 
of  the  land  at  W,  and  he,  or  the  trustee  of 
the  settlement,  who  was  his  solicitor,  depo- 
sited with  the  mortgagee  the  deed  of  1812, 
and  an  earlier  deed.  In  1832  the  m/>rtgcufee 
first  became  aware  of  the  settlement.  The 
mortgagee  appeared  to  have  been  in  pos- 
session since  1834.  In  1835  she  bought  up 
the  annuity.   The  annuitant  died  in  1837. 


(1)  An  appeal  in  this  case  has  been  very  recently 
heard* 


J,  T.  died  in  1866:— Held,  that  the  charge 
under  the  settlement  had  priority  over  the 
mortgage,  the  mere  custody  of  the  title-deeds 
not  giving  the  mortgagee  piiority;  tfuU  the 
Court  would  not  order  such  deeds  to  he 
delivered  up,  btU  ufould  order  them  to  be  pro- 
duced for  the  purposes  of  the  sale  decreed 
in  the  suit, 

William  Thorpe  made  his  will,  dated  the 
21st  of  May,  1805,  and  he  thereby  gave  to 
his  wife  Elizabeth  for  her  life  two  annui- 
ties of  50/.  each,  and  charged  one  of  them 
upon  the  estate  thereinafter  devised  to  his 
son  William,  and  the  other  upon  the  estate 
thereinafter  devised  to  his,  the  testator's, 
son  John. 

The  testator  then  devised  a  piece  of  land 
at  Waddingham  which  he  had  agreed  to 
purchase  but  which  had  not,  at  the  date 
of  his  will,  been  conveyed  to  him,  to  his 
sons  William  and  John,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common. 

The  piece  of  land  was  afterwards,  by  an 
indenture,  dated  the  1 1th  of  October,  1806, 
conveyed  to  the  testator. 

The  testator  died  on  the  6th  of  April, 
1807,  without  having,  after  the  date  of  the 
conveyance,  republished  his  will,  and  there- 
upon the  legal  estate  of  the  whole  of  the 
land  at  Waddingham  descended  to  his  son 
William  as  his  heir-at-law. 

John  Thorpe,  on  the  death  of  the  testator, 
entered  into  the  receipt  of  the  profits  of  a 
moiety  of  the  property. 

By  an  indenture,  diated  the  8th  of  Feb- 
ruary, 1812,  and  made  between  Elizabeth 
Thorpe  of  the  one  part,  and  John  Thorpe 
of  the  other  part,  Elizabeth  Thorpe  released 
John  Thorpe's  moiety  of  the  Waddingham 
property  from  her  annuity  of  50/.  charged 
thereon. 

By  another  indenture,  also  dated  the 
8th  of  February,  1812,  John  Thorpe  con- 
veyed his  moiety  of  the  property  to 
Anthony  Thorpe  and  George  Minnitt,  their 
heirs  and  assigns,  upon  trust  to  raise  there- 
out and  pay  to  Elizabeth  Thorpe  an  annuity 
of  50/.  for  her  life,  and  subject  thereto 
upon  trust  for  John  Thorpe;  and  after  the 
death  of  Elizabeth  Thorpe,  to  the  use  of 
John  Thorpe  in  fee. 

By  indentures  of  lease  and  release,  dated 
respectively  the  12th  and  13th  of  May, 
1813,  the  release    being    the   settlement 
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made  on  the  marriage  of  John  Thorpe, 
certain  other  hereditaments  were  conveyed 
by  John  Thorpe  to  William  Hemsworth 
Wilkinson  and  Qeorge  Thorpe  to  the  use 
(after  the  marriage,  which  was  duly  solemn- 
ized) of  William  Hemsworth  Wilkinson 
and  Qeorge  Thorpe,  their  heirs  and  assigns, 
upon  trust  to  permit  John  Thorpe  to  re- 
ceive the  rents  thereof  during  his  life,  and 
after  his  death  upon  trust  to  raise  the  sum 
of  3,000^.,  to  be  held  by  them  upon  the 
trusts  thereinafter  declared  concerning  the 
si^e.  And  subject  to  the  trusts  aforesaid, 
the  hereditaments  thereby  settled,  or  the 
residue  thereof,  were  to  be  held  in  trust 
for  such  person  as  John  Thorpe  should  by 
deed  or  will  appoint,  and  in  default  of  ap- 
pointment, in  trust  for  the  right  heirs  of 
John  Thorpe. 

The  trusts  declared  concerning  the 
3,000i.  were  for  Catherine  (the  intended 
wife  of  John  Thorpe)  for  her  life,  and  after 
her  death  for  the  children  of  the  marriage. 

By  an  indenture,  dated  the  6th  of  April, 
1823,  William  Thorpe  conveyed  his  un- 
divided moiety  of  the  Waddingham  pro- 
perty to  John  Thorpe  in  fee. 

By  indentures  of  lease  and  release,  dated 
respectively  the  25th  and  26th  of  April, 
1825,  and  respectively  made  between  Wil- 
liam Hemsworth  Wilkinson  and  George 
Thorpe  of  the  one  part,  and  John  Thorpe 
of  the  other  part,  the  Waddingham  pro- 
perty (along  with  other  property)  was,  by 
virtue  of  a  power  for  that  purpose  con- 
tained in  John  Thorpe*s  marriage  settle- 
ment, substituted  for  the  hereditaments 
comprised  in  such  settlement,  and  the  last- 
mentioned  hereditaments  were  discharged 
from  the  trusts  by  such  settlement  declared 
concerning  the  same. 

By  articles  of  agreement,  dated  in  1828, 
and  expressed  to  be  made  between  John 
Thorpe  of  the  one  part  and  Mary  Nelson 
of  the  other  part,  John  Thorpe  agreed  to 
mortgage  to  her  (among  other  heredita- 
ments) his  original  moiety  of  the  Wadding- 
ham property,  and  to  deposit  with  her  the 
title-deeds  relating  to  the  same,  to  secure 
the  repayment  of  1,700/.  and  interest 

On  the  5th  of  January,  1830,  John 
Thorpe  gave  to  Mary  Nelson  his  bond 
to  secure  payment  to  her  by  him  of  the 
above-mentioned  sunf  of  1,700/.  and  in- 
terest on  the  5th  of  July  then  next ;  and 


by  an  indorsement  on  this  bond,  under  the 
hand  of  John  Thorpe,  he  charged  (among 
other  hereditaments)  his  original  moiety 
of  the  Waddingham  property  with  the 
payment  of  the  1,700/.  thereby  secured. 
In  these  transactions,  Gkorge  Thorpe,  who 
was  a  solicitor,  acted  for  John  Thorpe. 

Contemporaneously  with  the  giving  of 
this  bond,  John  Thorpe  or  George  Thorpe 
deposited  with  Mary  Nelson  the  indentures 
of  the  11th  of  October,  1806,  and  the  8th 
of  February,  1812,  and  the  leases  on  which 
such  indentures  were  respectively  grounded. 

In  1832,  John  Thorpe  became  bankrupt, 
and  assignees  of  his  estate  were  appointed. 

In  or  before  1834  Mary  Nelson,  who  did 
not,  until  after  John  Thorpe's  bankruptcy, 
become  aware  of  the  deeds  of  1813  and 
1825,  entered  into  receipt  of  the  profits  of 
a  moiety  of  the  Waddingham  property, 
and  she  continued  in  such  receipt  until  her 
death. 

By  an  indenture,  dated  the  3rd  of  March, 
1835,  and  another  indenture,  dated  the  18th 
of  May,  1835,  indorsed  thereon,  Elizabeth 
Thorpe's  annuity  of  50/.,  so  far  as  the  same 
was  charged  upon  John  Thorpe's  moiety  of 
the  Waddingham  property,  was  assigned  to 
Mary  Nelson.  And  by  the  same  indentures, 
the  estate  of  the  heir  at-law  of  the  surviving 
trustee  of  the  annuity  deed  of  February, 
1812,  in  John  Thorpe's  moiety  was  vested  in 
Mary  Nelson  and  her  heirs,  subject  to  such 
equity  of  redemption  as  was  then  subsisting 
therein  on  payment  of  the  annuity  of  50/. 
and  the  before-mentioned  sum  of  1,700/. 
and  interest 

Elizabeth  Thorpe  died  in  1837. 

Mary  Nelson  died  in  1860,  having  pre- 
viously made  her  will,  dated  the  23rd  of 
January,  1857,  whereby  she  devised  and 
bequeathed  to  the  defendant  Harriet  Fog- 
son  her  moiety  or  other  share  of  the 
Waddingham  property,  and  all  moneys  that 
might  be  due  to  her  as  mortgagee  or  other- 
wise in  respect  of  the  same. 

John  Thorpe  died  on  the  13th  of  July, 
1866,  and  Catherine  Thorpe  died  on  the 
27thof  July,  1867. 

Only  two  children  of  the  marriage  between 
John  Thorpe  and  Catherine  Thorpe  attained 
a  vested  interest  in  the  3,000/.  to  be  raised 
under  the  settlement  of  1813. 

In  the  year  1848,  part  of  the  property 
comprised  in  the  deeds  of  substitution  of 
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April,  1825,  had  been  sold,  and  the  por- 
chase-money,  amounting  to  40  H.,  had  been 
accepted  by  Catherine  Thorpe  and  her 
children  in  part  payment  of  the  3,000/. 

William  Hemsworth  Wilkinson  died  on 
the  20th  of  May,  1835;  and  George  Thorpe 
died  on  the  16th  of  May,  1851;  and  by  an 
indenture,  dated  the  6th  of  September, 
1866,  Samuel  Luke  Bingham  and  John 
Henry  Burkill  were  appointed  trustees  of 
the  indentures  of  May,  1813,  and  April, 
1825. 

The  plaintiff  Thomas  Fowler  claimed, 
as  assignee  for  valuable  consideration,  the 
interests  of  the  children  of  John  and  Cathe- 
rine Thorpe  in  the  sum  of  2,599/L,  the 
residue  of  the  3,000/. 

The  bill  was  filed  by  Catherine  Thorpe 
the  mother  and  Thomas  Fowler  against 
William  Holdsworth,  Thomas  Hodg^nson 
the  younger,  Richard  Colton,  Alfred  John 
Pogson  and  Harriet  his  wife,  Samuel  Luke 
Bingham  and  John  Henry  Burkill,  and 
prayed  that  the  sum  of  2,599/.,  residue  of 
the  sum  of  3,000/.  to  be  raised  under  the 
indentures  (^1813  and  1825,  might  be 
raised  and  paid  to  the  plaintiff  Thomas 
Fowler.  Hie  bill  alleged  that  the  trustees, 
Bingham  and  Burkill,  were  unable  by  reason 
of  ^e  claims  of  the  other  defendants  to 
raise  the  sum  above  mentioned.  The  bill  had 
been  amended  after  the  death  of  Catherine 
Thorpe  the  mother. 

The  defendants  Holdsworth  and  Hodg- 
kinson  and  the  defendant  Colton  claimed, 
as  purchasers  for  valuable  consideration, 
other  parts  of  the  property  comprised  in 
the  deed  of  1825,  but  by  their  answers 
they  respectively  admitted  that  they  pur- 
chased with  notice  of  the  indentures  of 
1813  and  1825.  The  defence  set  up  by  the 
answer  of  the  defendant  Alfred  John  Pog- 
son and  Harriet  his  wife  was  as  follows  : 

They  submitted  that  Mary  Nelson  was, 
under  the  securities  of  1828  and  1830, 
a  mortgagee  of  the  moiety,  formerly  John 
Thorpe's,  of  the  Waddingham  property, 
without  notice  of  the  charge  of  3,000/.; 
and  that,  being  such  mortgagee,  she 
acquired,  by  the  indentures  of  1835,  a 
right  paramount  to  that  of  the  parties 
claiming  under  the  indentures  of  settlement 
and  substitution  to  call  for  a  conveyance 
of  the  legal  estate  of  such  moiety;  that 
Mary  Nelson  became  entitled,  after  the 


execution  of  the  indentures  of  1835,  to 
hdd  the  aforesaid  moiety  as  a  security,  not 
only  for  what  might  be  found  due  in  respect 
of  the  annuity,  but  also  for  what  might  be 
found  due  undir  the  securities  of  1828  and 
1830;  that  ance  Mary  Nelson's  death  they 
had  been  in  the  receipt  of  the  proBts  of 
the  moiety,  formerly  John  Thorpe's,  of  the 
Waddingham  property,  and  that  no  acknow- 
ledgment in  writing  had  ever  been  given 
by  them  or,  as  they  believed,  by  Mary 
Nelson  to  John  Thorpe,  or  to  those  claim- 
ing under  him,  of  hk  or  their  title ;  that 
from  January,  1830,  the  deeds  relating  to 
the  aforesaid  moiety  had  constantly  been 
in  the  possession  of  Mary  Nelson  or  those 
claiming  under  her;  and  that  all  equity  of 
redemption  in  such  moiety  had  become 
vested  in  Harriet  Pogson  for  a  legal  estate 
of  inheritance  in  fee  simple,  free  from 
incumbrances. 

Mr.  Kay  and  Mr.  Freeman^  for  the 
plaintiff. — The  interests  of  the  pMntiff 
and  of  the  defendants  Pogson  and  wife  in 
the  moiety,  formerly  John  Thorpe's,  of  the 
Waddingham  property,  are  equitable  only; 
and  that  of  the  plaintiff,  being  iginot  in 
point  of  date  to  that  of  tiie  defendants, 
is  entitled  to  priority.  The  Statute  of 
Limitations  does  not  help  the  defendants, 
as  John  Thorpe  did  not  die  until  1866 — 
Macarthy  v.  DaujU^  1 1  Irish  £q.  Rep. 

29. 
George  Thorpe  was  a  trustee,  and  the 
deposit  by  him  of  the  deeds  with  Mary 
Nelson  gave  her  no  rights  as  against  the 
cestuia  que  trust. 

Newton  v.  Newtmi,  37  Law  J.  Rep. 
(n.s.)  Chanc.  705 ;   &  c.  Law  Rep. 
6Eq.  135. 
They  also  referred  to — 

PliiMipB  V.  Phillips,   3  Giff.  200;  s.  c. 

31  Law  J.  Rep.  (n.s.)  Chanc  321. 
Colyer  v.   Finch,    5   H.L.    Cas.    905, 
920;  S.C.  26    Law  J.  Rep.   (n.&) 
Ghana  65. 
Knight  v.  Bowyer,  2  De  Gex  k  J.  421; 
s.  c.  27  Law  J.  Rep.   (N.a)  Ghana 
520;  26  Law  J.  Rep.  (N.a)  Ghana 
769. 
Joyce  V.  De  Moleyns,  2  Ja  &  Lat  374. 
Mr.  W.  M.  James  and  Mr.  Smart,  for 
the  defendants  Holdsworth  and  Hodgkin- 
son. 
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Mr.  Ncdder^  for  the  defendant  Colton, 
asked  for  the  costs  of  his  appearance. 

Mr,  Willcoch  and  Mr.  Norton  Smith, 
for  the  defendants  Pogson  and  wife. — 
Since  the  death  of  the  testator,  in  1807, 
the  l^al  estate  of  the  moiety,  formerly 
John  Thorpe's,  of  the  Waddingham  pro- 
perty, has  been  outstanding  in  the  testator's 
heirs.  The  pUiintiff's  claim,  therefore,  like 
that  of  the  defendants  for  whom  we  appear, 
is  equitable  only.  Mary  Nelson  haying, 
in  1830,  advanced  her  money  and  taken 
a  deposit  of  the  deeds  of  1806  and  1812 
without  notice  of  the  settlement  or  of  the 
deed  of  substitution,  and  having,  in  1835, 
taken  from  Elizabeth  Thorpe  an  assignment 
of  her  charge  upon  the  property,  wMch  was 
prior  in  date  to  the  date  of  the  settlement, 
we  have  a  better  right  than  the  plaintiff  to 
call  for  the  legal  estate. 

WUlouglAy  v.    Wilhmghhy,    1    Tenn 

Rep.  763. 
Marsh  V.  L«,  2  Vent  337 ;  s.  c.  1  White 

k  Tudor,  L.C.  (3rd  edit.)  550. 
Colyer  v.  Finch,  ubi  supra. 
Newton  v.  Netoton,  ubi  supra. 
Even  if  our  equities  are  not  better  than 
those  of  the  plaintiff,   the  possession  by 
ua  of  the  title-deeds^  gives  us  a  right  to 
priority — 

Layard  v.  Maud,  36  Law  J.  Rep.  (n.s.) 
Chanc.  669;  s.  c  Law  Rep.   4  £q. 
397. 
Rice  V.  Rice,  2  Drew.  73;  s.  a  23  La^ 

J.  Rep.  (ir.s.)  Chanc.  289. 
Joyce  V.  De  Moleym,  ubi  supra. 
Mary  Nelson  and  the  defendants  Pogson 
and  wife,  as  devisees  under  her  will,  have 
been  in  adverse  possession  of  the  moiety  in 
question  since  1834,  and  we  claim  the 
benefit  of  the  Statute  of  Limitationa — 
They  also  referred  to 

Stdckhouse  v.  the  Countess  of  Jersey, 
IJa  <fe  H.  721;  s,  c.  30  Law  J.  Rep. 
(n.8.)  Chanc.  421. 
Lhyd  V.  Attwood,  3  De  Gex  &  J.  614; 
8.  a  29  Law  J.  Rep.  (n.s.)  Chanc.  97. 
Rooper  v.  Harrison,  2  Kay  «fe  J.  86. 
Janes  v.  Powles,  3  MyL  &  K.  681. 
Ferry-Herriek  v.  Attwood,  2  De  Gex 
&  J.  21;  s.  c.  27  Law  J.  Rep.  (N.a) 
Chanc.  121. 
Lady  Langdale  v.  Briggs,  8  De  Gex, 
M.  &  G.  391 ;  s.  c.  2Q  Law  J.  Rep. 
(N.s.)  Chanc.  27. 


Tucker  v.  Hemamann,  4  De  Gex,  M. 
&  G.  395;  s.c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  791. 
Lord  iSt  Leonards*  Vendors  and  Fur- 
chasers  (14th  edit.),  791,  794. 
The  suit  ought  to  have  been  instituted  by 
the  trustees,  and  not  by  the  plaintiffs — 
Jerdein  v.   Bright,   2  Jo.  <fe  H.  325; 
S.C.  30  Law  J.  Rep.  (n.&)  Ghana 
336. 

Mr.  Kay,  in  reply. 

GiPPARD,  V.C.  (Nov.  14),  after  stating 
the  facts,  and  observing  that  he  had  decided 
on  the  hearing  that  tiie  defendant  Colton 
was  simply  in  the  position  of  a  person 
having  an  estate  subject  to  a  charge,  and 
that  ike  defendants  Holdsworth  and  Hodg- 
kinson  could  make  no  claim  in  priority 
to  the  plaintiffs  on  the  ground  that  they 
derived  title  through  John  Hiorpe;  that 
they  did  not  stand  in  any  better  position 
than  he  would  have  stood  in;  and  that  ha 
could  in  no  way  raise  any  claim  until  after 
the  3,000^.  had  been  first  duly  paid,  said — 
The  date  of  John  Thorpe's  death  is  enough 
to  dispose  of  the  defence  of  the  Statute 
of  Limitations.  As  regards  the  rest  of  the 
defence,  the  case  made  by  the  plaintiff  ia 
one  which,  on  the  face  of  it,  is  complete, 
and  it  rests  entirely  with  the  defendants 
to  allege  and  prove  some  grounds  for 
defeating  it.  Tliey  do  not  allege,  and 
cannot  be  taken  to  allege,  that  they  have 
the  legal  estate.  They  allege  it  to  be  out- 
standing in  the  heir  of  William  Thorpe^ 
and  it  appears  to  be  so  outstanding.  The 
grounds  on  which  they  allege  that  they 
have  the  best  right  to  call  for  the  legid 
estate  are  the  fact  of  their  being  assignees 
of  all  the  rights  and  interests  of  Mary 
Nelson,  and  of  their  having  as  such,  amongst 
other  things,  the  deeds  of  the  8th  of  Feb- 
ruary, 1812.  I  have  altogether  failed  to  see 
any  reason  why  the  possession  of  those 
deeds  by  them  as  assignees  of  Mary  Nelson 
can  give  them  the  best  right  to  call  for  the 
legal  estate.  Then  it  is  said  that  they  are  mort- 
gagees, and  as  mortgagees,  purchasers  for 
value  without  notice,  and  that,  besides, 
possession  of  the  titlendeeds  generally  gives 
priority.  True  it  is  that  neither  Mary 
Nelson  nor  these  defendants  had  notice  of 
the  plaintiff's  charge;  but  from  the  case  of 
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Brace  v.  the  Duchess  of  Marlborough  (1) 
down  to  Finch  v.  Shaw  (2)  and  Rooper  v. 
Harrison^  the  rule  haa  always  been  that 
which  was  laid  down  by  Lord  Justice 
Wood  in  the  last  of  these  cases  and  in 
Stackhouse  v.  Lady  Jersey,  namely,  that 
as  between  equitable  incumbrancers,  relief 
will  be  given  to  the  incumbrancer  prior  in 
point  of  date,  unless  he  has  lost  his  priority 
by  some  act  or  neglect  of  his;  and  that 
relief  wiU  not  be  refused  as  against  a  sub- 
sequent incumbrancer  on  the  sole  ground 
of  his  being  a  purchaser  for  value  without 
notice,  unless  he  has  the  legal  estate  or 
the  best  right  to  call  for  it. 

This  being  so,  what  I  have  to  consider 
first  is,  whether  there  is  anything  in  this 
case  to  postpone  the  priority  of  the  plaintiff's 
mortgage,  and  I  am  of  opinion  tiiat  there 
is  not ;  for,  in  point  of  fact,  no  negligence 
as  to  the  deeds  is  proved.  The  allegation  in 
the  answer  is,  that  either  John  lliorpe  or 
George  Thorpe  handed  over  the  deeds, 
George  Thorpe  being  one  of  the  trustees, 
and  therefore  one  of  the  persons  who  had 
a  perfect  right  to  the  custody  of  the  deeds  ; 
and  though  it  was  argued  that  the  mere 
custody  of  the  deeds  was  enough  to  give 
the  defendants  priority,  I  am  of  opinion 
that  this  is  not  so.  Nor  can  I  take  Layard 
V.  Maud  to  be  an  authority  for  such 
a  proposition.  It  appears  that  in  that  case 
there  was  conduct  amounting  to  acqui- 
escence in  what  was  done  on  the  part  of 
the  first  mortgagee,  and  the  decision  was 
founded  on  Roberts  v.  Croft  (3),  which  is 
one  among  the  several  authorities  for  the 
proposition,  that  the  mere  possession  of  the 
title-deeds  by  a  second  mortgagee,  though 
a  purchaser  for  value  without  notice,  will 
not  give  him  priority.  There  must  be  some 
act  or  default  on  the  part  of  the  first  mort- 
gagee to  have  this  effect  Nothing  of  this 
description  is  proved  in  this  case.  I  have, 
therefore,  no  difficulty  in  going  the  length 
of  declaring  the  plaintiff's  priority,  and, 
regard  being  had  to  the  nature  of  the 
security  and  the  48th  section  of  15  <S^  16 
Vict  c  86,  in  directing  a  sale.  But  whe- 
ther I  can  or  cannot  deprive  the  subsequent 

(1)  2  P.  Wma.  491. 

(2)  19  Beav.  500:  affirmed  by  the  House  of 
Lords,  26  Law  J.  Rep.  (M.S.)  Chaoe.  65. 

(8)  2  De  Gex  &  J.  1 ;  s.  c.  27  Law  J.  Rep.  (n.s.) 
Chanc  220. 


mortgagee  of  the  custody  of  the  deeds,  is 
a  different,  and,  regard  being  had  to  the 
authorities,  a  difficult  question.  The  point 
was  discussed  by  Lord  Cottenham  in  the 
case  of  Frazer  v.  Jones  (4).  In  the  result  he 
found  it  unnecessary  to  decide  the  question. 
The  Lord  Justice  Wood  also  discussed  the 
question  in  Stackhouse  v.  Lady  Jersey, 
but  he  also  found  it  unnecessary  to  come 
to  a  decision  on  the  point  In  this  case  the 
defendants  claim  to  be  interested  in  a 
moiety  of  the  property  only,  admitting  that 
some  one  else  is  interested  in  the  other 
moiety.  At  the  instance  of  the  persons 
interested  in  the  other  moiety,  they  may 
be  compelled  to  produce,  though  not  to 
part  with,  the  deedB  relative  to  the  entirety. 
I,  therefore,  can  order  a  sale  and  a  produc- 
tion of  the  deeds ;  and,  of  course,  attested 
copies  can  be  taken.  The  right  to  retain 
the  deeds,  therefore,  is  not  of  much 
pecuniary  value.  At  the  same  time,  I  am 
bound  to  give  my  opinion  on  it  If  the 
question  had  been  res  itUegra  I  should  not 
hesitate,  and  I  infer  that  neither  Lord 
Cottenham  nor  the  Lord  Justice  Wood 
would  have  hesitated  as  to  the  conclusion 
to  be  come  to  on  the  subject.  Unfortu- 
nately, however,  it  is  not  res  Integra.  In 
Head  v.  Egerton  (5)  Lord  Hardwicke's 
opinion,  though  he  refers  in  some  measure 
to  the  conduct  of  the  first  mortgagee,  ap- 
pears to  be  against  ordering  a  deliveiy 
up  of  the  deeds.  Wallu^yn  v.  Lee  (6),  a 
decision  of  Lord  Eldon's,  is  direct  on  the 
point,  and  has  been  so  treated  by  Lord 
St  Leonards  in  Joyce  v.  De  Moleyns,  There- 
fore, considering  myself  boimd  by  these 
authorities,  I  shall  not  make  any  decree 
depriving  the  defendants  Alfred  John 
Pogson  and  Harriet  his  wife,  of  the  pos- 
session of  the  deeds.  Beyond  this  I  do  not 
consider  my  hands  tied,  and  the  order  I 
shall  make  is  a  declaration,  first,  that  the 
charge  vested  in  the  plaintiffs  and  their 
trustees  is  the  first  charge  on  the  entirety 
of  the  property  in  the  pleadings  mentioned, 
and  that  they,  by  force  of  that  charge,  have 
a  right  to  have  the  legal  estate  conveyed 
as  they  may  direct,  and  to  have  what  is 
due  for  principal,  interest  and  costs,  raised 

(4)  5  Hare,  475»  before  Y.  C.  Wigram :  8.0.  on 
appeal,  17  Law  J.  Rep.  (n.s.)  Cbano.  858. 

(5)  8  P.  Wms.  280. 

(6)  9  Vee.  24. 
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by  a  sftle  of  the  property.  I  shall,  then, 
order  an  immediate  sale  of  the  property, 
with  liberty  to  apply  for  directions  as  to 
the  parties  who  are  to  join  in  the  convey- 
ance, and  as  to  the  proceeds  to  arise  from 
the  sale.  I  shall  also  order  the  defendants 
Alfred  John  Pogson  and  Harriet  his  wife 
to  produce,  for  the  purposes  of  the  sale,  all 
deeds  or  muniments  of  title  in  their  or 
either  of  their  possession  or  power,  relating 
to  the  entirety  of  the  property  ;  and  there 
will  be,  besides,  an  account  of  what  is  due 
to  the  plaintiff  for  principal,  interest  and 
costs,  and  I  shall  appoint  a  receiver.  But 
Alfred  John  Pogson  and  Harriet  his  wife 
will  not  be  required  to  hand  over  the  title- 
deeds  to  hinu  There  wUl  probably  be  no 
surplus  after  paying  the  first  charge ;  if 
there  is,  it  can  be  dealt  with  subsequently 
to  the  sale. 

It  was  suggested  in  the  course  of  the 
aigument,  that  the  plaintiff's  trustees  were 
the  only  proper  parties  to  be  plaintiffs.  I 
«m  not  of  this  opinion.  The  costs  of  the 
two  last-named  defendants,  who  are  trustees, 
must,  in  point  of  fact,  be  taxed  and  paid 
with  the  plaintiff's  costs.  The  suit  is  really 
a  suit  for  carrying  into  effect  the  settlement 
of  May,  1813,  and  the  defendants  are  all 
necessary  parties  for  that  purpose,  though 
not  entitled  to  costs  as  against  the  person 
interested  in  the  prior  charge. 

The  decree  must  be  without  prejudice 
to  such  proceedings,  if  any,  as  may  be 
taken  at  law  in  respect  of  the  deeds,  or  any 
of  them,  against  Alfred  John  Pogson  and 
his  wife. 

Dea  19,  22. — The  cause  was  spoken  to 
on  the  minutes  on  these  days.  By  the  draft 
decree  it  was  directed  that  "  for  the  pur- 
poses of  the  sale  the  defendants  Alfred 
John  Pogson  and  Harriet  his  wife  do  pro- 
duce all  deeds  and  documents  in  their 
custody  or  power  relating  to  the  said  here- 
ditaments as  the  Judge  shall  direct" 

The  plaintiff  now  moved  to  insert  also  in 
the  decree  a  clause  ordering  the  defendants 
Holdsworth  and  Hodgkinson  and  the  defen- 
dant Colton  to  deliver  upon  oath  to  the 
.plaintiff  Fowler  all  deeds  and  documents  in 
their  or  either  of  their  possession  or  power 
relating  to  the  properly  comprised  in  the 
indenture  of  settlement  of  the  25th  of 
April,  1825. 


GiFFABD,  y.C.  said  there  could  be  no 
doubt  that  the  clause  which  the  plaintiff 
proposed  to  insert  was  not  one  which  the 
ordinary  forms  of  the  Court  could  justify. 
The  form  would  be,  after  striking  out  the 
clause  proposed  by  the  plaintiff,  to  order 
that  the  defendants  Alfred  John  Pogson 
and  Harriet  his  wife  were  not  to  deliver 
over  the  deeds  and  writings  in  their  custody 
or  power,  but  that  they  were  to  produce 
them  for  the  purposes  of  sale ;  that  all 
other  parties  were  to  produce  the  deeds  in 
their  custody  or  power  for  the  purposes  of 
sale ;  and  that  as  to  the  delivery  up  of 
the  last -mentioned  deeds,  the  purchaser 
was  to  be  at  liberty  to  apply  in  chambers 
as  he  might  be  advised ;  and  his  Honour 
said  that  upon  such  an  application  he 
would  not  hesitate  to  order  the  last-men- 
tioned deeds  to  be  delivered  up  to  the 
purchaser. 

Solicitors — Mesurt.  Rogenon  k  Ford,  agents  for 
Messrs.  W.  &  E.  B.  Hewlett,  KirtoninLiDd- 
sey,  for  pUuntifis  ;  Messrs.  Coverdale  k  Co., 
agents  for  Messrs.  Hett,  Freers  &  Heit,  Brigg, 
for  defendants. 


LOBl,  ROWLLT,  M.R.  (  CHINA      8TBAM  -  SHIP 
(       MACKENZIE. 

Companies  Act,  IS62,  s.  7 5,— Call—De- 
benture. 

After  a  resolution  to  wind  up  a  company 
voluntarily  has  been  made,  a  debenture 
issued  by  the  company  and  in  the  hands  of 
a  shareholder  can  only  be  assigned  subject 
to/tUure  calls, 

A  resolution  was  passed  to  wind  up  the 
China  Steam -Ship  Company  voluntarily, 
which  was  confirmed  on  the  19th  of  De- 
cember, 1866.  Lowe  was  a  shareholder  in 
respect  of  sixty  shares;  he  was  also  the 
holder  of  fifteen  debentures  issued  to  him 
by  the  company ;  he  assigned  the  deben- 
tures for  value  to  Mackenzie,  and  notice 
was  given  to  the  company  on  the  1st  of 
March,  1 867,  of  the  assignment  A  call  was 
made  payable  on  the  1st  of  July,  1867.  On 
the  8th  of  August,  1868,  an  order  was 
made   to  continue   the  winding-up  under 


Digitized  by 


Google 


200 


COURTS  OF  CHANCERY ; 


[N.& 


the  supervision  of  the  Court,  and  another 
call  was  made  payable  on  the  Ist  of  Febru- 
ary, 1868.  Mackenzie  was  allowed  to  prove 
the  amount  due  on  the  debentures,  subject 
to  the  calls  due  on  Mackenzie's  shares. 
This  was  a  summons  to  vary  the  certificate 
by  allowing  him  to  prove  in  ML 

Mr.  Jessel  and  Mr,  F.  J.  Turner^  for 
Mackenzie,  did  not  dispute  that  debentures 
were  assignable  only  subject  to  the  equities 
between  the  assignor  and  the  company  at 
the  date  of  the  assignment ;  but  said  that 
here  the  equity  could  not  accrue  till  the 
call  was  made. 

Mr,  Roxburgh  and  Mr,  WiekenSy  for  the 
official  liquidator,  said  that,  by  section  75. 
of  the  Companies'  Act,  1862,  a  call  made 
in  a  winding-up  related  back  to  the  time 
the  person  liable  to  pay  it  became  a  share- 
holder ;  that  is  to  say,  it  was  in  the  nature 
oidehitum  in  prcesentx  solvendum  infuturo. 
In  In  re  the  Rhos  Hall  Iron  Company,  ex 
parte  the  Birmingham  Bank  (1),  July  16th, 
1868,  in  this  branch  of  the  Court  Apart 
from  statutory  provision,  as  the  calls  were 
made  in  a  winding-up,  they  must  be  the 
result  of  liabilities  of  the  company  incurred 
previously  to  the  notice  of  assignment,  and 
ought  not  to  be  affected  by  it 

Mr.  Jessel  replied. — Even  at  law  a  debt 
accrued  due  since  the  assignment  on  a  con- 
tract made  previously  could  not  be  set  off 
against  the  debenture — 

Waismt   V.    the   Mid    Wales  Railway 

Company y    36   Law  J.    Rep.    (n.s.) 

C.P.  285;  s.  c.  Law  Rep.  2  C.P.  593. 

The  act  had  not  and  could  not  make  the 

call  payable  before  it  was  made.    The  divi- 

(1)  In  re  the  Bhos  Hall  Iron  Company^  ex  parte 
the  Birmingham  Bank  was  a  case  similar  to  this, 
except  that  the  assignment  was  made  and  an  entry 
of  the  same  made  in  the  books  of  the  Bhos  Hall 
Iron  Company  before  it  was  wonnd  up ;  but  it  was 
argaed  solely  on  the  question  whether  the  form 
of  the  debentures,  which  were  made  payable  to 
**  transferees/*  was  such  as  to  bring  it  within  the 
decision  o(  In  re  the  Oeneral  Estates  Company,  ex 
parte  the  City  Bank,  Law  Rep.  3  Gbanc.  758,  or 
that  of  In  re  the  Natal  Investment  Company,  37 
Law  J.  Rep.  (N.s.)  Gbanc.  862 ;  s.  c.  Law  Rep. 
8  Chanc.  855.  The  Master  of  the  Rolls  thought 
it  within  the  latter  decision,  and  therefore  assign- 
able only  subject  to  the  equitiep. 


d^ids  doe  to  a  creditor  who  happened  to 
be  a  shareholder  were  not  stayed  to  meet 
future  calls — 

In  re  Overend,  Gumey  ^  Go.,  ex  parte 

Orisselly  35  Iaw  J.  Rep.  (n.s.)  Chanc. 

752 ;  s.  c.  Law  Rep.  1  Ch.  528 ; 
and  so  he  would  not  be  prevented  from 
dealing  with  his  debt  while  no  calls  were 
actually  due;  otherwise,  he  would  prac- 
tically be  paying  in  advance.  In  the  latter 
case,  in  construing  section  75,  Lcn'd  Chelms- 
ford said :  "  Until  the  call  is  made,  there 
is  nothing  more  than  a  liability  to  con- 
tribute. This,  indeed,  creates  a  debt ;  but 
the  debt  does  not  accrue  due  till  a  call  is 
made."  The  principle  of  equity  regulating 
the  assignment  of  a  chose  in  action  was, 
that  the  assignee  took  the  whole  benefit 
provided  everything  had  been  done  whidi 
could  be  done  to  perfect  the  assignment, 
subject,  nevertheless,  to  any  debt  due  from 
the  assignor  to  the  debtor,  of  the  existence 
of  which  he  could  inform  himself;  but 
here  there  was  no  debt  in  existence, — the 
call  might  never  have  been  wanted.  A  debt 
due,  not  payable,  was  a  contradiction  in 
terms :  though  nodoubt  there  might  be  some 
collateral  reason  for  not  enforcing  a  debt, 
such  as  a  covenant  not  to  sue  till  a  certain 
time.  However,  the  certainty  of  having  to 
pay  a  sum  of  money  at  a  future  day  was 
very  different  from  a  mere  liability  or 
chance ;  and,  in  any  case,  the  Court  would 
hesitate  to  extend  the  harsh  rule  of  equity 
which  tended  to  defeat  the  object  for  which 
debentures  were  created. 

The  Master  op  the  Rolls  (Jan.  27) 
said :  The  only  question  which  arose  on 
this  summons  was  whether  a  certain  debt 
due  on  debentures  could  be  proved  in  fuU, 
or  should  be  set  off  against  a  call.  There 
was  no  doubt  it  could  be  proved  in  a  way; 
the  question  was  whether  it  could  be  set 
off.  After  stating  the  facts,  the  Master 
of  the  Rolls  continued :  As  to  the  nature  of 
the  debentures,  it  was  admitted  that  they 
are  assignable  only  subject  to  equities ;  that 
is  to  say,  the  equities  subsisting  at  the  date 
of  the  assignment.  The  only  question  then 
was,  whether  the  call  was  a  debt  due  at  the 
time  of  assignment;  if  so,  the  debenture 
debt  was  subject  to  the  call ;  according  to 
the  ordinary  course  of  law  this  was  not  the 
case,  and  it  roust  have  been  made  so  by 
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act  of  parliament  After  reading  the  75th 
section  of  the  Companies'  Act,  1862, 
he  said:  It  created  a  debt  which  was 
ddntum  in  prcMenti  solvendum  in  futnro. 
He  thought  the  object  of  the  legisla* 
tore  was  to  prevent  the  happening  of 
what  was  argued  would  be  the  case  here. 
Where  the  assignment  took  place  before 
the  winding-up,  the  section  did  not  come 
into  operation.  He  did  not  think  any  of 
the  cases  cited  had  any  bearing  on  the 
subject,  except  In  re  the  Ehoa  Hall  Iran 
Company,  ex  parte  the  Birmingham  Bank, 
a  decision  of  his  own  which  he  did  not 
fed  bound  by ;  but  there  was  no  decision 
against  it,  and  on  the  construction  of  the 
act  he  thou^t  the  call  related  back  to  the 
time  of  the  commencement  of  the  winding- 
up.  The  75th  section  seemed  to  have  been 
introduced  to  meet  the  very  thing  which 
had  here  occurred, — to  prevent  persons 
avoiding  the  payment  of  calls  while  they 
had  claims  against  the  company  which  they 
oould  assign  away.  The  proof  must  there- 
fore be  reduced  to  the  extent  of  the  amount 
due  on  the  call 

Solidtora^Mr.  Beginald  H.  Wilkins,  for  Mr. 
Mackenzie ;  Mesan.  Mackenzie  &  Co.,  for  official 
Uquidator. 


Stuart,  V.C. 
Nov.  19. 

LOBOS  JUBTIOIS. 

Jan.  11. 


In  re  thb    oompakibs' 

ACT,  1862. 
In  re  the  accidental 

AND     MABINB     INSUR- 
ANCE corporation. 
{Ex  parte  bridger  and 

TWO  others.) 

Winding-up  of  Company — Transfer  of 
Shares — Forfeiture  of  Shares — Past  Member 
— CojUribtUory — Extent  of  Liability, 

In  January,  1 866,  A .  transferred theshares 
fMch  he  held  in  the  above-named  company  to 
B,  and  in  the  month  of  February,  1866,  the 
transfer  toas  duly  registered,  nothing  being 
then  due  upon  the  sltares  in  respect  of  calls. 
Two  calls  were  afterwards  made  upon  B,  in 
respect  of  the  shares.  Neither  of  those  calls 
was  paid  ;  and  on  the  3rd  of  October,  1 866, 
the  shares  wo'e  decUired  forfeited  for  non- 
payment of  the  calls.  On  the  2ith  of  October, 
1866,  an  order  was  made  for  the  voluntary 
windtng-np  of  the  company,  which  was  after- 
^fiords  continued  under  the  supervision  of  the 
Hsw  SsaiiB,  88.~CHARa 


Court.  A.*s  name  was  placed  on  the  list  of 
contribtUories  of  the  company  as  a  past  men^ 
berofit.  Upon  a  summons  to  remove  his  name 
from  t/u  list, — Held,  that  he  was  properly 
placed  on  the  list  as  a  past  member  of  the 
company;  but  the  question  whether  his 
liability  could  be  extended  to  the  full  amount 
unpaid  on  his  shares,  including  calls  after 
forfeiture,  was  not  determined;  and  the 
summons  was  dismissed  with  costs. 

This  matter  came  on,  upon  three  ad- 
journed summonses,  on  behalf  of  a^  Mr. 
Bridger  and  two  other  gentlemen  of  the 
names  of  Tyler  and  Lowe,  for  orders  direct- 
ing that  their  names,  which  had  been  placed 
on  the  list  of  contributories  of  the  above- 
named  company  as  past  members  of  it, 
might  be  taken  off  such  list,  and  that  their 
costs  might  be  paid  by  the  company. 

Mr.  Bridger's  case  was  taken  first. 

The  facts  of  that  case  were  these :  The 
company  was  duly  incorporated  and  r^;is- 
tered  in  July,  1865,  as  a  company  limited 
by  shares,  with  a  capital  of  2,000,000^., 
divided  into  80,000  shares  of  25/.  eacL 
Mr.  Bridger  held  five  shares  in  the  company. 
In  August,  1865,  he  contracted  to  sell  them 
to  a  Mr.  Ball.  On  the  27th  of  January,  1 866, 
the  shares  were  duly  transferred  by  Mr. 
Bridger  to  Mr.  Ball,  and  on  the  15th  of 
February,  1866,  that  transfer  was  registered. 
Two  calls  were  afterwards  made  upon  Mr. 
Ball  in  respect  of  the  five  shares,  the  second 
call  being  made  on  the  19th  of  July,  1866. 
Neither  of  those  calb  was  paid.  On  the 
3rd  of  October,  1866,  the  shares  were,  in 
pursuance  of  a  resolution  of  the  company 
to  that  effect,  duly  declared  forfeited  by  the 
directors  for  the  non-payment  of  the  calls. 
On  the  24th  of  October,  1866,  an  order . 
was  made  for  the  voluntary  winding-up  of 
the  company.  That  order  was  afterwards 
confirmed,  and  the  voluntary  winding-up 
was  directed  to  be  carried  on  under  the 
supervision  of  this  Court.  In  the  settlement 
of  the  list  of  the  contributories  the  name  of 
Mr.  Bridger  was  placed  on  the  list  as  a  pas 
member  of  the  company;  and  from  tha 
ruling  he  applied  to  the  Court  by  way  of 
appeal  (1). 

<l)  By  the  Companies'  Act,  1862,  aection  38,  H 
is  enacteid  m  follows : 

**  In  the  event  of  a  company  formed  under  this 
act  being  wound  up,  every  present  and  past  meui- 
2D 
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By  the  articles  of  association  of  the  com- 
pany it  was,  among  other  things,  provided 
as  follows : 

"  XXVIL— Forfeiture  of  Shares. 

"  154.  After  forty-two  days  non-payment 
of  any  call  in  respect  of  any  share  the 
directors  may  declare  the  share  forfeited 
for  the  benefit  of  the  company. 

*^  157.  The  forfeiture  of  a  share  shall 
involve  the  extinction  at  the  time  of  the 
forfeiture  of  all  interest  in,  and  all  claims 
and  demands  against  the  company  in 
respect  to  the  share,  and  all  other  rights 
incident  to  the  share  (except  only  such  of 
those  rights  as  by  these  presents  are  ex- 
pressly saved). 

"  158.  The  forfeiture  of  a  share  shall  be 
subject  and  without  prejudice  to  all  claims 
and  demands  of  the  company  for  calls  in 
arrear  thereon  (if  any)  and  interest  on  the 
arrears,  and  all  other  claims  and  demands 
of  the  company  against  the  holder  of  the 
share  when  it  was  forfeited,  and  to  the 
rights  of  the  company  to  sue  in  respect 
thereof. 

ber  of  luoh  oompany  «b*U  be  lUble  to  oontribnta 
to  (ho  tmtiM  of  the  oompftny  to  aa  amount  suffi- 
dent  for  payment  of  tbe  debts  and  liabiUtieB  of 
the  company,  and  tbe  costs,  charges,  and  expenees 
of  the  winding-op,  and  for  the  payment  of  such 
■nmt  as  may  be  reqaired  for  the  adjustment  of  the 
rights  of  the  ountribatoriue  amongst  themselves, 
with  the  quali6cations  following ;  (that  is  to  say,) 

''(1.)  No  past  member  shall  be  liable  to  con- 
tribute to  the  assets  of  the  company  if  he  has 
osased  to  be  a  member  for  a  period  of  one  year  or 
upwards  prior  to  the  commencement  of  the  wind- 
ing-up. 

*'  (2.)  No  past  member  shall  be  liable  to  contri- 
bute in  re»pect  of  any  debt  or  liability  of  the  com- 
pany oontraoted  after  the  time  at  which  he  ceased 
to  be  a  member. 

"  (S.)  No  paH  member  shall  be  liable  to  contri- 
bute to  tbe  asseto  of  tbe  company  unless  it  appears 
to  the  Court  that  tbe  existing  members  are  unable 
to  satisfy  the  oontributions  required  to  be  made  by 
them  in  purtuanoe  of  this  act, 

*'  (4.)  In  the  case  of  a  company  limited  by 
shares,  no  contribution  shall  be  required  from  any 
member  exceeding  the  amount,  if  any,  unpaid  on 
the  shares  in  respect  of  which  he  is  liable  as  a 
prMent  or  past  member.** 

And  by  section  74.  as  follows  : 

"The  term  'contributory*  shall  mean  every 
person  liable  to  contribute  to  the  assets  of  a 
company  under  this  act,  in  the  event  of  the  same 
being  wound  up ;  it  shall  also,  in  all  proceedings 
fbr  determining  the  persons  who  are  to  be  deemed 
contributories,  and  in  all  proceedings  prior  to  the 
final  determination  of  such  persons,  include  any 
perMm  alleged  to  be  a  contributory.*' 


"  159.  But  the  company  shall  not  sue 
unless  they,  at  such  time  and  in  such  man- 
ner as  they  think  reasonable,  first  aseertain 
that  the  forfeited  share  and  the  net  proceeds 
thereof  are  less  in  yalue  than  the  amount 
of  their  claim,  and  shall  then  sue  only  for 
the  balance  unsatisfied  by  the  net  pro* 
ceeds. 

"  1 60.  Provided  that  the  forfeiture  of  any 
share  may,  at  anytime  within  twelve  months 
after  the  forfeiture  thereof  is  declared,  be 
remitted  by  the  directors,  at  their  discretion, 
on  payment  by  the  defaulter  of  all  sums 
due  from  him  to  the  company,  and  all 
expenses  occasioned  by  the  non-payment 
thereof^  and  on  such  other  terms  as  the 
directors  deem  reasonable,  but  the  remis- 
sion shall  not  be  claimable  as  a  matter  of 
right. 

"  161.  The  forfeiture  of  a  share  shall  not 
prejudice  the  right  to  any  dividend  or 
dividends  already  declared  thereon. 

*'  1 62.  The  sales  and  other  dispositions  of 
forfeited  shares  may  be  made  by  the  direc- 
tors at  such  times  and  on  such  conditions 
as  they  think  fit. 

"  XXVIIL— Forfeited  and  Purchased 
Shares. 

"  164.  Shares  forfeited  or  purchased  for 
the  benefit  of  the  company  may,  at  the 
discretion  of  the  directors,  be  sold  or  dis- 
posed of  by  them,  or  be  absolutely  extin- 
guished, as  they  deem  most  advantageous 
for  the  company. 

''165.  Shares  so  forfeited  or  purchased 
shall,  until  sold  or  disposed  of  or  extin- 
guished, fonn  part  of  the  reserved  fund, 
and  the  dividends  declared  thereon  shall 
be  carried  to  the  reserved  fund." 

Mr.  Bndger  had  paid  to  the  company  all 
that  was  due  firom  him  to  them  in  respect 
of  the  shares  at  the  time  of  the  transfer; 
but  it  appeared  that  the  existing  members  of 
the  company  would  not  ultimately  be  able 
to  satisfy  in  full  the  contributions  required 
to  be  made  by  them  in  pursuance  of  the 
act 

Under  those  circumstances,  the  question 
was,  whether  the  transfer  of  Mr.  ^dger'a 
five  shares  to  Mr.  Ball,  and  the  registration 
of  the  transfer,  followed  by  the  forfeiture 
of  the  transferred  shares,  released  Mr. 
Bridger  from  his  liability  as  a  past  membe  i 
of  the  oompany  9 
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Mr.  Oreme  and  Mr.  Locock  Wdtb^  for 
Mr.  Bridger. — ^The  transfer  of  the  shares  by 
him  to  Mr.  Ball,  and  the  registration  of 
the  transfer,  followed  by  the  forfeiture  of 
the  shares,  extinguished  all  Mr.  Bridger's 
lights  and  remedies  in  respect  of  them  as 
against  the  company. — ^They  referred  to 
the  Articles  of  Association  of  the  Company, 
clauses  154,  157,  158,  159.  and  160. 
But  if  all  Mr.  Bridger's  rights  and  remedies 
against  the  company  were  lost  by  the  for- 
fieitore,  so  also  were  his  liabilities  in  respect 
of  the  shares  to  the  company.  The  rights 
and  liabilities  of  a  member  of  the  company 
were  oommensuratei  The  articles  expressly 
excepted  out  of  the  operation  of  the  forfei- 
ture certain  tliingB — 

Clatues  160,  161.  and  162,  ubi  supra. 
But  none  of  those   excepted  things  now 
ronained  to  Mr.  Bridger  in  respect  of  the 
shares.    They  also  cited 

Beresford's  ease^  3  De  (Jex  A  Sm  175 ; 
8.  a  19  Law  J.  Rep.  (ir.s.)  Chana 
166  :  on  appeal,  2  Mac.  k  G.  197; 
2  Hall  <k  Tw.  388 ;  19  Law  J.  Rep. 
(w.s.)  Chana  332. 
In  rtthe  China  Steam  Ship  Company 
{Dawe£8  ease)^  37  Law  J.  Rep.  (n.s.) 
Chanc.  901 ;  s.  c.  Law  Rep.  6  Eq. 
232. 
In  re  the  Blakely  Ordnance  Company 
(Stocken'e  case),  37  Law  J.  Rep.  (n.&) 
Chanc  5;  s.c  Law  Rep.  5  £q.  6 :  on 
appeal,  37  Law  J.  Rep.  (n.s.)  Chanc. 
230;  Law  Rep.  3  Ch.  Ap.  412. 

Mr.  Dickinson  and  Mr.  EveriU,  for 
Messrs.  Tyler  and  Lowe,  whose  cases  were 
admitted  to  be  similar  to  that  of  Mr. 
Bridger. — Tlie  test  of  the  liability  of  a  past 
member,  in  the  position  of  these  gentle- 
men, was  this :  All  creditors  of  the  com- 
pany must  be  regarded  as  dealing  with 
it  with  a  full  knowledge  of  the  provisions 
of  its  articles.  And  by  the  forfeiture  the 
directors  had  made  the  shares  "assets 
of  the  company" — The  Artidee  of  Associ- 
ation  of  the  Company^  clauses  164,  165. 
But  Mr.  Bridger  and  the  other  transferors 
had,  long  before  that,  ceased  to  have  any 
interest  in  the  company  or  its  assets.  The 
company  had,  also,  by  the  forfeiture  placed 
tiie  sluunes  entirely  in  their  own  power. 
Bnppose  they  had  then  extinguished  them  f 
There  was  here  no  liability  for  past  calls ; 


and  (except  for  that)  there  could  be  none  on 
the  part  of  a  past  member  in  respect  of 
forfeited  shares.  No  liability  at  all  existed 
for  non-exidtent  shares.  In  addition  to 
that,  to  continue  the  liability  of  a  trans- 
feror, after  the  forfeiture  for  the  benefit 
of  the  company  of  the  transferred  shares — 
forfeited,  too,  on  account  of  the  misconduct 
of  the  transferee — and  after  the  payment 
by  the  transferor  to  the  company  of  all  he 
owed  it  in  respect  of  the  shares,  was  an 
encmnous  hardship.  Inter  atia^  it  sub- 
jected the  transferor  to  the  tortious  acts  of 
his  transferee,  over  whom  he  could  exercise 
no  control  The  names  of  these  gentlemen 
ought,  therefore,  to  be  removed  from  the 
list  of  the  contributories.  In  the  course  of 
their  arguments  they  referred  to  the  Arti- 
cles of  Association  of  the  Company,  clauses 
154, 158.  and  159,  and  cited—- 

The  Companiet^  Act,  1862,  e.  35.  (and 

also  sections  38,  74). 
In    re    Blakely    Ordnance    Company 
(NeedkavfCs  case),  36  Law  J.  Rep. 
(n.s.)  Chanc.  665 ;  s.  c.  Law  Rep.  4 
Eq.  Ca.  135. 
In  re  Bameds  Banking  Company  (An- 
drevj's  case),  36  Law  J.  Rep.  (N.a) 
Chanc  802;  s.c  Law  Rep.  4  Eq  Ca. 
458. 
In  re  Ooerend,    Oumey  <&  Co.   (Lim, 
itedj    (Ook^s   ccue ;    Peeks   ccuej^ 
36  Law  J.  Rep.  (n.s.)  Chanc  233, 
413 ;  8.  c  Law  Rep.  3  Eq.  576  :  and, 
on  appeal  to  the  House  of  Lords,  36 
Law  J.  Rep.  (n.s.)  Chanc  949 ;  &  c 
2  Law  Rep.  K  and  I.  Ap.  325. 
*  Stocken^s  case,  ubi  supra. 
In  re  the  Home  Counties  and  General 
Life  Assurance  Company  f  WoUaston's 
case  J,  4  De  Gex  <fe  Sm.  437 ;  a  c  28 
Law  J.  Rep.  (n.s.)  Chanc  721. 

Mr.  Hardy  and  Mr,  J,  N.  Higgins,  for 
the  official  liquidators  of  the  company,  were 
not  called  upon. 

Stuakt,  V.C. — The  gentleman  who  now 
applies,  by  Mr.  Greene,  to  have  his  name 
taken  off  the  list  of  contributories  to  this 
company  was  the  proprietor  of  shares  in 
it.  He  held  ^sq  shares,  which,  in  January, 
1866,  he  transferred  to  a  peraon  of  the 
name  of  Ball  The  transfer  was  duly  regis- 
tered on  the  15th  of  February,  1866.    In 
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the  month  of  October  of  that  year,  Ball 
not  having  paid  some  calls  made  subse- 
quently to  the  date  of  the  transfer,  his 
shares  were  declared  forfeited  by  a  reso- 
lution of  the  company ;  which  resolution  is 
admitted  to  be  a  valid  one,  and  to  have 
created  a  forfeiture  of  the  shares. 

It  has  been  gravely  argued  that,  because 
Ball's  shares  were  forfeited  for  the  breach 
of  his  contract  by  the  non-payment  of 
his  calls,  therefore  all  the  liability  of 
Bridger  as  a  shareholder  of  the  company 
up  to  the  time  when  he  ceased  to  be  a 
shareholder  in  it  is  discharged.  As  I  under- 
stood the  argument,  it  was  that  the  forfei- 
ture operated  as  an  extinction  of  all  rights 
and  liabilities  on  account  of  those  shares, 
in  respect  of  any  antecedent  holder.  It 
would  be  an  extraordinary  thing  if  the  pro- 
visions of  any  act  of  parliament  should 
lead  to  such  a  result ;  for  the  effect  would 
be  that  the  misconduct  of  the  transferee,  in 
not  paying  the  calls  on  his  shares,  would 
produce  a  great  benefit  to  a  previous  holder. 
That  is  a  proposition  so  startling  as  to 
make  it  difficult  to  believe  an3rthing  was 
countenanced  by  parliament  which  could 
give  rise  to  it.  Such,  however,  was  the 
effect  of  the  argument. 

The  real  and  true  view  of  the  case,  how- 
ever, is  this :  that  Bridger,  while  the  holder 
of  the  shares,  was  liable  according  to  the 
measure  of  his  proportion  of  liability  with 
the  other  shareholders  for  all  the  transac- 
tions of  the  company,  and  for  the  debts 
contracted  by  the  company  during  the  time 
he  was  a  shareholder.  But  from  the  time  of 
a  valid  transfer  having  been  effected  by  hifU, 
his  liability  for  future  transactions  ceased. 
When  the  transfer  takes  place  then  the  state 
of  things  is  this ;  that  Bridger  ceases  to  be 
a  shareholder  from  the  date  of  his  transfer, 
but  remains  subject  to  liabilities  which  ac- 
crued before  the  transfer.  Ball  becomes  a 
shareholder  from  the  date  of  the  registry  of 
his  transfer ;  and  Ball  failing  to  perform  his 
contract  for  the  payment  of  calls,  loses  all 
right  to  his  shares,  incurs  a  liability  to  a 
forfeiture  of  them,  and  that  forfeiture 
is  declared.  But  that  forfeiture  obviously  is 
in  respect  of  the  contract  subsisting  between 
Ball  and  the  other  shareholders  of  the  com- 
pany of  whom  Bridger  had  ceased  to  be 
one ;  and  how  anything  done  between  the 
company,  constituted  as  it  was  after  Bridger 


had  left  it,  and  Ball— especially  if  it  was 
an  act  of  misconduct  by  Ball— could  operate 
in  favour  of  Bridger,  it  is  difficult  to 
conceive. 

It  was  said,  however,  that  the  present 
Lord  Chancellor  in  construing  the  words  of 
this  act  of  parliament,  and  upon  articles  of 
partnership  which  were  in  the  same  terms 
as  these,  has  decided  that  the  forfeiture  of 
shares  is  an  extinction  of  all  rights  held  by 
the  shareholder;  that  being  an  extinction 
of  all  his  rights  it  is  also  an  extinction  of 
all  his  liability;  and  it  is  said  that  his 
liability  is  commensurate  with  his  rights. 
That  is  an  expression  which  it  is  difficult 
to  understand,  but  is,  no  doubt,  a  very  con- 
venient one.  To  say  that  a  man's  liabilities 
are  commensurate  with  his  rights  is  to  state 
a  proposition  that  cannot  be  maintained. 
His  liabilities  fairly  incurred  must  be  an- 
swered, and  bis  rights  fairly  acquired  must 
be  established.  AIL  the  rights  of  Ball  were 
forfeited  to  the  company  ;  and  the  effect  of 
the  forfeiture  is,  no  doubt,  to  extinguish  all 
future  liability.  But  how  it  could  operate 
to  extinguish  past  liability,  it  is  difficult  to 
conceive.  If  the  argument  that  has  been 
urged  in  favour  of  the  forfeiture  occasioned 
by  Ball  being  an  extinction  of  the  liability 
of  Bridger  is  to  succeed,  what  enormous 
frauds  might  be  perpetrated !  The  directors  of 
a  company  would  only  have  to  lay  their  heads 
together  and  get  rid  of  every  solvent  mem- 
ber by  having  a  forfeiture  declared  of  the 
shares,  on  account  of  his  withholding  pay- 
ment of  his  calls.  Such  a  state  of  things 
was  never  intended  by  the  legislature ;  and 
the  provisions  of  the  act  of  parliament 
are  many  of  them,  indeed  nine-tenths  of 
them,  mere  repetitions  of  the  ordinary 
law  of  contract  as  between  partners  and 
creditors. 

This  case  has  been  argued  as  if  the  Court 
had  only  to  look  at  the  rights  of  creditors, 
and  how  far  shareholders  were  liable  to 
creditors.  But  in  a  winding-up,  this  Court 
is  as  much  bound  to  do  justice  in  appor- 
tioning the  burden  between  the  share- 
holders as  in  establishing  the  rights  of 
creditors.  The  rights  of  creditors,  generally 
speaking,  are  easy  to  establish;  but  the 
Court  has  to  see  that  in  providing  for  the 
payment  of  the  creditors,  every  person  who 
is  liable  to  share  that  burden  should  share 
it.   In  the  38th  section  of  the  act  of  patlia- 
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ment  the  rights  of  Mr.  Bridger  are  clearly 
defined.  He  is  pnt  on  the  list  of  contri- 
bntories  as  a  person  liable  in  the  secondary 
degree,  and  is  called  a  past  member.  That 
he  was  a  past  member  is  beyond  all  doubt. 
He  was  a  past  member  and  his  liabilities 
and  rights  as  a  past  member  are  defined  by 
the  38th  section.  The  second  head  of  that 
sectimi  is  this :  ^  No  past  member  shall  be 
liable  to  contribute  in  respect  of  any  debt 
or  liability  of  the  company  contracted  after 
the  time  at  which  he  ceased  to  be  a  mem- 
ber." That  is  a  provision  of  obvious  justice 
to  him.  Then  the  next  head  is  this  :  *^  No 
past  member  shall  be  liable  to  contribute  to 
the  assets  of  the  company  unless  it  appears 
to  the  Court  that  the  existing  members  are 
unable  to  satisfy  the  contributions  required 
to  be  made  by  them."  Under  those  two 
heads  Mr.  Bridger  comes — he  is  a  past- 
member,  properly  put  on  the  list ;  and  he 
is  not  liable  for  anything,  if  the  existing 
members  can  satisfy  all  the  demands;  but 
if  the  existing  members  cannot  satisfy  all 
the  demands,  the  extent  of  his  liability  is 
to  answer  the  debts  and  liabilities  of  the 
company  in  respect  of  transactions  of  the 
company  during  the  time  he  was  a  member. 
Therefore  on  these  grounds  these  sum- 
monses must  be  dismissed,  with  costs. 

Jan.  11. — ^The  appeal  from  the  above 
decision  of  the  Vice  Chancellor  on  the  part 
of  Mr.  Bridger,  and  Mr.  Neill,  another 
person  similarly  situated,  and  against  whom 
a  similar  order  had  been  made,  now  came 
on  for  argument. 

8ir  Boundell  Palmer,  Mr,  Dickinson  and 
Mr.  Everitt  appeared  for  Mr.  Bridger. 

Mr,  Maule  and  Mr.  Fischer  appeared 
for  Mr.  Neill. 

Arguments  were  adduced  by  counsel 
similar  to  those  in  the  Court  below,  and 
the  same  cases  were  cited.  Counsel  espe- 
cially pressed  upon  the  Court  the  consider- 
ation that  since  the  shares  were  forfeited 
nothing  could  be  said  to  be  unpaid  on 
them,  and  therefore  under  section  38.  rule 
4.  of  the  Companies'  Act,  1862,  no  contri- 
bution could  be  required  from  either  Mr. 
Ball,  the  owner  at  the  date  of  the  forfeiture, 
or  the  former  owners. 

Mr.  Hardy  and  Mr.  Higgins,  for  the 
liquidator,  were  not  called  upon. 


LoBD  JusTioB  Selwtn,  after  noticing 
that  the  facts  in  each  appeal  were  substan- 
tially the  same,  and  stating  them,  said — 
The  question  is,  whether  the  appellants 
are  liable  to  be  pnt  upon  the  list  as  past 
members.  The  contention  before  us,  as 
before  the  Vice  Chancellor,  was,  that,  inas- 
much as  the  shares  in  respect  of  which  the 
appellants  are  now  sought  to  be  put  upon 
the  list  have  ceased  to  exist  by  reason  of 
the  forfeiture  of  those  shares  declared  by 
the  company,  their  liability  in  respect  of 
those  shares  has  ceased  also.  In  the  first 
place,  there  was,  as  is  admitted  by  the 
argument,  an  existing  liability  on  the  part 
of  each  one  of  these  appellants  to  the 
creditors  of  the  company  at  the  time  of  the 
transfer.  Has  this  liability  been  put  an 
end  to  ?  The  words  of  the  statute  are,  in 
my  judgment,  conclusive  on  this  point. 
Omitting  the  words  which  do  not  relate 
to  past  members,  the  38th  section  may  be 
read  thus :  "  Every  past  member  of  such 
company  shall  be  liable  to  contribute  to 
the  assets  of  the  company  to  an  amount 
sufiident  for  payment  of  the  debts  and 
liabilities  of  the  company.''  He  is  therefore 
declared  liable,  as  he  was  in  truth  previ- 
ously liable,  to  contribute  to  the  debts  and 
liabilities  of  the  company,  subject  to  the 
qualification  which  is  afterwards  men- 
tioned, viz.,  that  the  debts  and  liabilities 
must  have  been  in  existence  when  he  ceased 
to  be  a  member  of  the  company.  The 
liability  so  declared  is  also  declared  to  be 
subject  to  further  qualifications,  of  which 
the  first  that  is  material  in  any  view  of 
the  case  for  the  present  purpose  is,  that 
**  no  past  member  shall  be  liable  to  contri- 
bute to  the  assets  of  the  company  unless 
it  appears  to  the  Court  that  the  existing 
members  are  unable  to  satisfy  the  contri- 
butions required  to  be  made  by  them  in 
pursuance  of  this  act"  This  we  have  not 
now  to  deal  with,  since  we  are  not  discuss- 
ing the  amount  of  liability,  but  whether 
there  is  any  liability  abstractedly  con- 
sidered. The  other  is  (and  on  this  the 
question  mainly  turns)  the  4th  clause, 
which  declares,  that  **  In  the  case  of  a 
company  limited  by  shares  no  contribution 
shall  be  required  from  any  member  exceed- 
ing the  amount,  if  any,  unpaid  on  the 
shares  in  respect  of  which  he  is  liable  as 
a  present  or  past  member."    It  is  said  that 
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as  these  shares  are  no  longer  in  existence, 
this  4th  clause  is  equivalent  to  a  declaration 
that  the  liability  of  these  appellants  has 
ceased.  Now  the  4th  clause  is  limited  to 
the  case  of  a  company  limited  by  shares. 
In  other  companies,  therefore,  it  is  clear 
a  forfeiture  would  not  have  the  effect  con- 
tended for.  The  argument  of  the  appel- 
lants has  gone  to  this  length:  that  if,  in 
the  exercise  of  their  judgment,  the  direc- 
tors thought  fit  (and  did  it,  of  course, 
■without  fraud)  to  purchase  bona  fide  one 
half  of  the  shares  in  this  company,  the 
antecedent  liability  of  the  past  members 
would  be  reduced  to  that  extent  I  assume 
that  there  was  a  liability  of  the  company 
existing  before  the  date  of  the  transfer,  and 
then  a  subsequent  transfer,  and  a  purchase 
by  the  company  of  the  shares  so  transferred. 
There  are  no  words  in  this  act  of  parlia- 
ment that  can  give  any  colour  to  an  argu- 
ment of  that  kind.  The  shares  in  respect 
of  which  that  liability  arises  are  shares 
not  existing  at  the  date  of  the  winding-up, 
but  shares  in  respect  of  which  he  is  liable 
as  a  past  member.  What  are  they  but  the 
shares  which  he  held  as  past  member, 
which  were  his  shares  at  the  time  the  lia- 
bility arose  ?  The  words  of  the  act  appear 
to  me  to  confine  the  qualification  to  the 
sums  unpaid,  and  I  think  the  argument 
pressed  on  us  might  have  gone  further, 
and  if  it  had  been  shewn  ^t  any  sum 
had  been  paid  from  any  source,  either  by 
a  call  or  a  payment  by  any  person  more 
immediately  liable  in  respect  of  these 
shares,  it  might  have  been  contended  that 
the  payment  so  made  would  go  in  diminu- 
tion of  the  liability  of  the  appellants.  There 
is  nothing  in  the  act  of  parliament  which 
says  that  because  there  is  a  power  in  the 
directors  to  purchase  or  forfeit  shares, 
therefore  forfeiture  of  those  shares  or  the 
purchase  of  those  shares  shall  be  considered 
as  payment  on  account  of  those  shares.  I 
think  there  is  an  express  declaration  of 
liability,  and  this  qualification  does  not 
extend  to  give  to  that  existing  liability 
any  such  exemption  as  has  been  contended 
for  in  respect  of  the  forfeiture  of  shares. 
It  would  be  necessary  to  shew  that  some- 
thing had  been  paid  in  respect  of  the 
shares;  and  as  nothing  has  been  paid,  I 
think  the  liability  of  the  past  members 
continues  to  pay  the  debts  of  the  com- 


pany, subject  to  the  two  qnalificationt 
speciHed,  that  they  must  be  debts  or 
liabilities  incurred  before  the  time  when 
they  ceased  to  be  members,  and  also 
that  it  shall  appear  to  the  Court  that  the 
existing  members  cannot  satisfy  the  exist- 
ing liabilities.  We  have  been  mnch  pressed 
with  the  authority  of  the  judgment  of  Lord 
Cairns  in  StockerCa  case.  It  appears  to  me 
that  that  case  has  no  application  to  the 
present  That  was  not  with  reference  to 
a  liability  such  as  arises  here.  It  was  only 
a  question  whether  certain  unpaid  calls  at 
the  date  of  the  winding-up  order  could 
be  enforced  as  against  a  person  who  had 
ceased  to  be  a  member.  I  think,  there- 
fore, that  the  Vice  Chancellor  has  arrived 
at  a  proper  conclusion  in  this  case. 

Lord  Justice  Giffabd. — In  this  case^ 
no  doubt,  the  deed  of  the  company  and 
the  statute  must  be  taken  into  consideratioiL 
The  effect  of  the  deed,  coupled  with  ths 
transaction  which  has  taken  place,  is,  tiiat 
the  shares  were  forfeited  and  extinguished 
antecedently  to  the  winding-up,  but  within 
a  period  of  one  year  antecedently  to  that 
time.  If  we  turn  to  the  clause  in  the  act 
of  parliament^  we  find  that  danse  first 
enacts,  that  there  shall  be  a  liability  as 
regards  all  past  and  present  members  in 
the  most  unqualified  terms;  and  if  there 
were  no  qualifications  at  aU  in  the  SSth 
clause,  it  would  seem  that  they  would  be 
liable  as  ordinary  members.  You  have  cer- 
tain qualifications  mentioned,  and  the  first 
three  qualifications  apply  to  members  of  an 
unlimited  company;  and  no  one  of  the 
arguments  which  were  deduced  from  the 
4th  clause  could  be  applied  to  any  one  of 
those  three  qualifications,  nor  can  I  for  one 
moment  imagine  that  it  could  be  contended 
that,  as  regards  past  members  in  an  unli- 
mited company,  you  miist  at  the  date  of 
the  winding-up  have  an  existing  share  and 
a  present  shareholder.  I  can  see  no  ground 
for  that  The  whole  argument  turns  upon 
the  4th  diause  of  section  38.  The  4th 
clause,  to  my  mind,  has  simply  this  object^ 
that  whereas  in  ordinary  companies  tiiere 
is  an  unlimited  liability,  in  limited  com- 
panies the  liability  shall  not  extend  beyond 
the  amount  not  paid  in  respect  of  the 
shares;  and  if  we  take  the  words  of  that 
dause,  they  really  mean  that  and  nothing 
else.    The  words  are — [His  Lordship  read 
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them.] — The  "amount,  if  any,  impaid,''  is 
ib»  amount,  if  any,  which  has  not  been 
paid;  and  I  am  clearly  of  opinion  that 
forfeiture  is  not  payment  The  5th  clause 
furtiier  bears  out  the  construction  which  I 
have  put  on  the  4tL  I  think,  therefore, 
these  appeal  motions  ought  to  be  dismissed, 
with  costs. 

BoKeilon— MetRs.  TiUeMd,  Sod,  Godden  k  Holme, 
fur  Bridger;  Mesim.  Lewis,  Manns,  Nunn  Ac 
LoDgden,  for  oflSoisl  liquidator;  MeMra,  Digby 
k  Sharp,  for  other  partiee  interesied. 


QlFFABD,  V.C.  ) 

Dec.  14,  15.    / 


TRIMINGHAH  V.  MAUD. 


Bill  of  Exchange — Eemittances  from 
Abroad — Appropriation  —  Double  Bank- 
ruptcy— Property  in  Remittances. 

Business  transactions  were  carried  on 
between  B,  4s  Co,,  of  London^  and  B.  ^  Co,, 
of  BarhadoeSy  on  a  general  account  between 
the  two  houses.  The  course  of  business  toas 
for  B,  ^  Co,  to  draw  bills  of  exchange  upon 
R,  A  Co.  and  sell  them  in  Barbadoes,  and 
in  order  to  keep  R,  ds  Co,  in  funds  to  meet 
the  bills  so  drawn  upon  them  and  repay 
ikem  for  any  moneys  expended  on  behalf 
of  B,  4c  Co,,  B,  ds  Co,  were  in  the  habit  of 
buying  bills  in  Barbadoes  and  remitting 
them  to  K  d:  Co.  The  proceeds  of  such 
remittances  were  carried  to  the  general  ac- 
count between  the  two  firms.  Between  the 
tiwu  of  certain  remittances  being  posted  in 
Barbadoes  for  transmission  to  R.  dh  Co. 
and  of  the  same  being  received  by  R,  d:  Co, 
the  London  firm  became  bankrupt  Sub- 
sequently B,  dt  Co.  also  failed: — Held, 
that  under  the  circumstances  there  was  no 
speafic  appropriation  of  the  remittances, 
but  that  so  far  as  the  remittances  were  in 
specie  at  the  time  of  R.  de  Co's  bankruptcy, 
the  assignees  of  B,  de  Co,  were  entitled  to 
hofse  the  same  appropriated  to  the  purposes 
of  the  general  account^  subject  to  the  right 
of  appropriation  by  the  London  firm  to 
kerns  in  such  account ;  and  that  on  R. 
ds  Co.  submitting  to  appropriate  the  pro- 
ceeds of  such  remittances  to  outstanding 


acceptances,  the  order  in  Ex  parte  Waring, 
19  Ves,  345,  must  be  followed. 

This  was  a  suit  instituted  by  the  official 
assignee  of  the  estate  and  effects  of  the 
late  firm  of  Barron,  Laurie  &  Ca,  of  Bar- 
badoes, against  the  assignees  and  manager 
of  the  estate  and  effects  of  the  late  ten 
of  Battray  &  Co.,  of  London,  and  the 
Merchants  Banking  Company  of  London 
(Limited),  to  determine  the  ri^ts  of  the 
parties  in  the  proceeds  of  certain  bills  of 
exchange. 

From  1848  to  1865  the  London  firm  of 
Battray  &  Co.,  merchants  and  commission 
agents,  consisted  of  Andrew  Barron  and  A. 
Battray.  From  1865  till  his  bankruptcy  in 
September,  1866,  Andrew  Barron  was  the 
sole  representative  of  that  firm.  The  business 
of  Battray  &  Co.  consisted  chiefly  in  obtain- 
ing consignments  of  sugar  and  other  produce 
from  planters  in  the  West  Indies  for  sale 
in  this  country.  The  firm  of  Barron,  Laurie 
&  Co.,  of  Barbadoes,  consisting  of  the  said 
Andrew  Barron  and  two  other  persons, 
was  formed  in  1863.  They  acted  as  the 
ag^its  in  Barbadoes  of  Ba^^tray  k  Co.  in 
the  coUectbn  and  consignment  of  produce 
to  that  firm,  but  had  also  an  independent 
business  of  their  own.  The  course  of  busi- 
ness between  the  two  firms  was  r^ulated 
by  an  agreement  entered  into  upon  the 
formation  of  the  Barbadoes  firm  in  1863. 
Battray  &  Co.  acted  as  the  London  agents 
of  Barron  <fe  Co.  in  matters  connected  with 
the  independent  business  of  such  last-men- 
tioned firm.  The  course  of  business  between 
the  two  finns,  so  far  as  it  related  to  the 
consignment  of  produce  from  Barbadoes, 
was  as  follows :  Barron  &  Co.,  as  agents 
of  Battray  <k  Co.,  were  for  certain  fixed 
remuneration  to  coUect  sugar  and  other 
produce  from  planters  and  ship  the  same 
to  Battray  &  Ca  in  England;  Barron  & 
Co.  being  at  liberty  when  any  planters 
required  advances  on  such  produce  to  in- 
dorse bills  drawn  by  such  planters  on 
Battray  k  Co.,  so  as  to  make  such  bills 
negotiable  in  the  colony.  It  was  further 
the  custom  between  the  two  firms,  as  stated 
in  the  9th  paragraph  of  an  affidavit  made 
by  A.  Barron,  that  Barron  tfc  Co.  should 
have  the  privilege  of  drawing  bills  of  ex- 
change upon  Battray  <fe  Co.  (which  bill 
were  negotiable  in  Barbadoes)  so  as  to  giv 
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Barron  k  Co.  the  advantages  of  a  floating 
capital  for  the  purpose  of  carrying  on  the 
business  of  both  firms,  and  accordingly 
Barron  &  Co.  were  in  the  habit  of  drawing 
bills  for  various  amounts  on  Rattray  <fe  Co. 
and  selling  them  in  Barbadoes.  They  were 
also  in  the  habit  of  buying  bills  in  Barbadoes 
and  remitting  them  to  Rattray  <fe  Co.  in 
order  to  place  the  latter  firm  in  funds  to 
repay  them  for  bills  so  accepted  by  them 
and  already  matured  and  paid,  and  also  to 
meet  and  provide  for  other  such  bills  when 
matured,  and  to  repay  Rattray  <k  Co.  for 
any  purchases  made  in  England  on  their 
behalf  in  accordance  with  the  said  agree- 
ment.  Such  last-mentioned  bills  were 
generally  drawn  upon  houses  in  England, 
and  were  not  accepted  until  after  they 
were  received  by  Rattray  <fe  Co.  It  further 
appeared  by  the  same  affidavit  that  such 
bills  were  remitted  to  and  received  by 
Rattray  k  Co.  on  the  understanding  ihaA 
Rattray  k  Co.  were  to  deal  with  the  same 
in  such  manner  as  they  thought  best  by 
discounting  or  otherwise,  credit  being 
given  for  ^e  amount  thereof  in  the  general 
account  current  between  the  two  firms. 
None  of  the  said  bills  so  remitted  to  Rat- 
tray <k  Co.  were  specifically  appropriated 
either  to  meet  the  bills  drawn  by  Barron 
<k  Co.  on  Rattray  k  Co.,  or  to  any  parti- 
cular payment,  but  the  invariable  custom 
and  course  of  proceeding  between  the  two 
firms  with  regard  to  such  remittances,  as 
well  before  as  since  the  year  1863,  was  to 
treat  Rattray  k  Co.  as  the  absolute,  unfet- 
tered and  uncontrolled  owners  of  such  re- 
mittances immediately  upon  the  receipt 
thereof.  There  was  but  one  general  account 
between  the  two  houses,  embracing  every 
transaction. 

On  the  18th  of  June,  1866,  the  English 
house  of  Rattray  k  Co.  stopped  payment, 
and  an  endeavour,  which  ultimately  proved 
futile,  was  made  to  wind  up  the  afiairs  of 
that  firm  under  inspection,  the  defendant 
William  Joseph  White  being  appointed 
inspector.  On  the  20th  of  July,  1866, 
upon  news  of  the  failure  of  the  English 
house  reaching  Barbadoes,  Barron  k  Co. 
were  duly  adjudicated  insolvent  according 
to  the  laws  of  Barbadoes,  and  the  plaintiff 
was  appointed  their  official  assignee  for 
the  benefit  of  their  creditors.  At  the  time 
of  the  stoppage  of  the  English  firm  they 


were  indebted  to  the  Barbadoes  house  to 
the  amount  of  about  19,800/.,  indepen- 
dently of  the  bill  transactions  to  which 
the  suit  related,  and  also  independently  of 
certain  consignments  of  sugar  which  were 
in  transitu  at  the  time,  and  were  not 
included  in  the  suit  In  September,  1866, 
Rattray  k  Co.  were  adjudicated  bankrupt, 
and  the  defendants  Maud,  Slater  k  Scrut- 
ton  were  appointed  assignees  of  their  estate 
and  effects.  In  October,  1866,  the  defen- 
dant White  was  appointed  manager  of  their 
estate.  Rattray  k  Co.,  after  their  suspen- 
sion, received  from  the  Barbadoes  firm  a 
number  of  bills  amounting  in  the  whole 
to  about  16,440/.,  which  were  handed  over 
to  the  defendant  White,  as  such  manager 
as  aforesaid.  Many  of  these  bills  were  not 
remitted  from  Barbadoes  until  after  the 
date  of  the  stoppage  of  the  English  house. 
By  the  same  mails  by  whic^  the  said 
bills  were  transmitted,  other  bills  drawn 
by  Barron  k  Co.  on  the  English  house, 
amounting  to  about  16,000/.,  were  also 
sent  home  by  the  holders  thereof,  who 
were  purchasers  of  them  for  value  from 
the  Barbadoes  house.  It  appeared  that  all 
such  drafts  were  accepted  by  Rattray  k 
Co.,  but  were  not  paid  on  arriving  at 
maturity,  but  with  few  exceptions  all  of 
them  were  subsequently  proved  against  the 
estate  of  Rattray  k  Co.  under  their  bank- 
ruptcy. 

The  whole  of  the  said  bills  remitted  to 
Rattray  <k  Co.  by  Barron  k  Co.  were  duly 
accepted  by  the  various  houses  and  banks 
on  whom  they  were  drawn,  and  they  all 
arrived  at  maturity  and  were  duly  paid. 
The  proceeds  of  such  bills,  amounting  to 
12,319/.  2«.  4d,  were  received  by  the  assig- 
nees and  managers  of  Rattray  k  Co.,  who 
claimed  to  hold  the  same  as  part  of  their 
general  assets.  The  plaintifi^  on  the  other 
hand,  claimed  these  proceeds  for  the  cre- 
ditors of  Barron  k  Co.  The  defendants 
the  Merchants  Banking  Company  of  London 
were  the  bankers  of  Rattray  k  Co.,  and 
claimed  to  be  entitled  to  the  proceeds  of 
some  of  the  last-mentioned  bUls  under  a 
letter  of  hypothecation  dated  the  4th  of 
June,  1866,  pledging  such  bills  to  secure 
the  balance  due  to  the  bank.  By  such 
letter  Barron  k  Co.  Were  instructed  to  send 
all  remittances  of  bills,  drc.  direct  to  the 
bank,  and  Rattray  k  Co.  engaged  imme- 
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diately  on  receipt  of  remittances  of  bills, 
&c,  from  Barron  &  Co.,  to  hand  the  same 
over  to  the  bank.  The  Barbadoes  firm 
were  parties  to  this  hypothecation. 

The  bill  prayed  for  a  declaration  that 
the  plaintiff,  as  assignee  of  the  Barbadoes 
firm  of  Barron,  Laurie  &  Co.,  was  enti- 
tled to  the  sum  of  12,319^.  28,  id,  and 
to  all  other  the  proceeds  which  had  arisen 
or  might  arise  from  the  bills  mentioned 
in  the  schedule,  and  that  the  defen- 
dant William  Joseph  White  might  be 
ordered  to  pay  that  sum,  and  that  he  and 
the  other  defendants  who  might  have 
received  any  of  the  proceeds  of  the  said 
bills,  and  had  not  duly  applied  the  same 
in  payment  of  bills  for  which  they  were 
specifically  remitted,  might  be  ordered  to 
pay  the  same  respectively  to  the  plaintiff; 
for  an  injunction  to  restrain  the  defen- 
dant White  and  the  assignees  of  Andrew 
Barron  from  parting  with  the  proceeds  of 
the  bills  except  to  the  plaintiff,  and  from 
applying  the  same  in  payment  of  any 
dividend  among  the  creditors  of  Andrew 
Barron.  That  in  case  the  Court  should  be 
of  opinion  that  the  claim  of  the  Merchants 
Banking  Company  of  London  had  priority 
to  the  plaintiff's  claim,  an  account  should 
be  taken  of  the  claim  of  the  last-mentioned 
defendants,  and  the  balance  handed  to  the 
pUdntiff. 

Mr.  Druce  and  Mr,  W.  F,  Robinson^  for 
the  plaintiff,  argued,  that  although  there 
might  have  been  no  specific  appropriation 
of  the  remittances  for  any  special  payment, 
there  was  a  condition  implied  that  the 
London  house  should  not  take  the  pay- 
ments, except  for  the  purpose  of  meeting 
^e  drafts  of  the  Barbadoes  house.  The 
fulfilment  of  this  obligation  had  become 
impossible  by  reason  of  the  bankruptcy  of 
the  London  house.  Therefore  the  Barbadoes 
house,  or  their  assignees,  were  entitled  to 
have  back  these  remittances. 

ExparU  Waring,  19  Ves.  345, 
which  would  be  relied  upon  on  the  other 
side,  was  a  different  case.  There  bills 
had  been  deposited  with  bankers  as  a 
security  against  their  acceptances  of  the 
depositor's  drafts,  and  the  reasoning  of  that 
case  did  not  apply  to  the  circumstances  of 
this.    They  also  cited — 

Friih  V.  Fwbes,  31  Law  J.  Rep.  (n.s.) 
Chanc  793;  overruled,  32  Ibid.  10. 

Nkw  Sxbisb,  38.— Chaxo. 


and 

Powles  V.  Hargreaves,  3  De  Qex,  M.  &Q. 
430 ;  s.  c  23  Law    J.    Hep.   (n.s.) 
Chanc.  1. 
Mr.  AmphUU  and  Mr,  Pontifex,  for  the 
assignees  of  Rattray  &  Co.,  argued,  that 
the  London  firm  was  the  principal  and  did 
not  act  as  factors  of  the  Barbadoes  house. 
Accordingly  the  remittances  were  the  pro- 
perty of  the  London  house,  and  the  proceeds 
passed  to  their  assignees. 

Ex  parte  Pease,  19  Ves.  25. 
The  bills  were  sent  on  a  general  account, 
therefore  on  the  letters  of  advice   being 
posted  the  bills  became  absolutely  the  pro- 
perty of  the  London  house. 

Bolton  y.  Puller,  1  Bos.  &  P.  539. 
They  also  cited — 

Ex  parte  Waring,  19  Ves.  345. 

Ex  parU  Carrick,  2  De  Gex  k  J.  208. 

ExparU  Metcalfe,  11  Ves.  404. 

Vertue  v.  Jewell,  4  Campb.  31. 

Mr,  RudcUl,  for  White,  the  inspector  of 
the  London  house. 

Mr,  Kay  and  Mr,  Eddie,  for  the  Mer- 
chants Bank,  supported  the  contention  of 
the  assignees  of  the  London  house,  that 
the  proceeds  of  the  bills  were  exclusively 
the  property  of  the  London  house;  and 
further  urged,  that  the  bank  had  a  lien  on 
the  fund  under  the  general  hypothecation 
by  the  London  house,  which  had  always 
been  acted  upon  and  confirmed  by  the 
Barbadoes  firm — 

Collins  V.  MaHin,  1  Bos.  <&  P.  648. 

Mr,  Druee,  in  reply. — ^The  chief  question 
was,  in  whom  was  the  property  in  these 
bills  at  the  time  of  the  bankrupty  of  the 
London  house,  and  what  were  then  the 
equities  between  the  two  firms  1  The  pro- 
perty in  the  remittances  was  not  intended 
to  pass,  and  did  not  pass  on  the  mere 
posting  of  the  letters  of  advice.  K  his 
Honour  decided  against  the  plaintiff  with 
regard  to  his  claim  to  the  general  proceeds 
of  the  bills  remitted  to  the  London  house 
in  fjEtvour  of  the  bill-holders  and  creditors 
of  that  house,  at  all  events  the  surplus 
proceeds  must  be  made  good  to  the  plain- 
tiff; on  the  authority  of  Ex  parte  Waring. 

GiFFABD,  V.C. — I  think  I  may  dispose 
of  this  case  now,  as  far  as  I  can,  because  it 
2£ 


Digitized  by 


Google 


210 


COURTS  OF  CHANCERY : 


[N.S. 


very  much  depends  on  questions  of  prin- 
ciple, and  there  does  not  seem  to  me  to  be 
any  real  conflict  of  fact.  With  regard  to 
the  specific  appropriation,  if  this  were  the 
first  transaction  between  the  Barbadoes 
firm  and  the  London  firm,  the  state  of 
things  would  be  different  from  that  with 
which  I  have  to  deal  It  was  not  at  all 
the  first  transaction.  Their  relations  (it  is 
not  necessary  to  define  them)  were  not  the 
relations  of  factor  and  agent.  There  had 
been  dealings  between  them  without  end, 
and  there  was  kept  by  the  London  house 
a  general  account  with  the  house  at 
Barbadoes,  and  beyond  all  question  the 
Barbadoes  house  remitted  generally  on 
account.  I  do  not  think  that  the  matter 
can  be  put  more  clearly  than  it  is  in  the 
9th  paragraph  of  Mr.  Barron's  affidavit. 
He  says,  **  In  addition  to  the  provisions  of 
the  said  agreement  hereinbefore  referred  to 
(that  is  the  agreement  proved  by  the  plain- 
tiff), it  was  further  the  custom  between  the 
said  two  firms  that  Barron,  Laurie  k  Co. 
should  have  the  privilege  (being,  in  fact,  a 
drawing  credit)  of  drawing  bills  of  ex- 
change upon  William  Rattray  k  Co.  (which, 
from  the  long-established  character  of  the 
latter  firm,  were  easily  negotiable  in  Bar- 
badoes), so  as  to  give  Barron,  Laurie  k  Co. 
the  advantages  of  a  floating  capital  for  the 
purpose  of  carrying  on  and  developing  the 
business  of  both  firms;  and  I  say  that 
Barron,  Laurie  k  Co.  were  accordingly  in 
the  habit  of  drawing  bills  of  exchange  for 
various  amounts  on  William  Rattray  k  Co., 
and  selling  such  bills  in  Barbadoes.  They 
also  bought  bilk  in  Barbadoes  and  remitted 
them  to  William  Rattray  k  Co.,  in  order 
to  place  the  latter  firm  in  funds  to  repay 
them  for  bills  so  accepted  by  them  and 
already  matured  and  paid ;  as  also  to  meet 
and  provide  for  other  such  bills  when  ma- 
tured ;  and  also  to  repay  William  Rattray 
k  Co.  for  any  purchases  made  in  England 
on  their  behsJf,  in  accordance  with  the  said 
agreement.  Such  biUs  were  remitted  to 
William  Rattray  k  Co.,  and  received  by 
them  on  the  understanding  that  William 
Rattray  k  Co.  were  to  deal  with  the  same 
in  such  manner  as  they  thought  best,  either 
by  diiscounting  or  otherwise,  credit  being 
given  for  the  amount  thereof  in  the  general 
account  current  between  the  two  firms. 
None  of  the   said   bills  so    remitted  to 


William  Rattray  k  Co.  were  specificaUy 
appropriated  to  any  particular  payments : 
and  I  further  say,  that  the  custom  between 
the  two  firms  with  regard  to  such  remit- 
tances was  to  treat  William  Rattray  k  Co. 
as  the  absolute,  unfettered  and  uncon- 
trolled owners  of  such  remittances  immedi- 
ately upon  the  receipt  thereof  by  them; 
and  that  such  has  been  the  invariable 
practice  and  course  of  proceeding  between 
the  Barbadoes  and  London  firms,  not  only 
since  the  year  1863,  when  the  said  agree- 
ment was  executed,  but  prior  thereto." 

Well,  that  being  the  course  of  dealing 
between  the  parties,  you  could  not  arrive 
at  a  specific  appropriation  unless  you  found 
it  in  the  terms  of  the  letter  that  accom- 
panied the  remittances.  If  we  look  to  the 
terms  of  the  letter  they  amount  to  this,  and 
nothing  else :  There  were  a  certain  number 
of  drs^ts  which  the  London  house  were 
required  to  accept,  and  there  was  a  certain 
amount  of  remittances  sent — sometimes 
nearly  the  same  amount,  sometimes  not 
quite  the  same  amount — but  not  a  syllable 
about  specific  appropriation.  In  the  absence 
of  anything  in  these  letters,'  according  to 
the  true  course  of  dealing,  beyond  all  ques- 
tion the  remittances  were  sent  on  general 
account,  and  being  sent  on  general  account 
the  party  receiving  them  had  a  right  to 
retain  them,  could  hand  them  over  to  other 
parties,  and  so  make  a  title  to  those  other 
parties ;  but  if  they  remained  in  specie  at 
the  date  of  the  bankruptcy  then  a  different 
state  of  circumstances  arose,  with  which  I 
will  deal  presently.  Then,  again,  the  fact 
that  the  acceptances  were  refused  which 
accompanied  those  letters  would  not  pre- 
vent the  London  firm  who  received  these 
remittances  from  having  the  property  in 
those  remittances  pr  dealing  with  them. 
At  the  utmost,  the  arrangement  between 
the  parties  amounted  to  so  much  as  that 
they  might  possibly  be  liable  in  damages 
for  not  accepting,  but  could  not  by  possi- 
bility be  liable  beyond  that,  and  could  not 
be  deprived  of  their  right  to  receive  and 
deal  with  those  remittances  which  were  so 
sent  These  observations  I  think  dispose 
of  that  part  of  the  case. 

Then,  also,  if  you  come  to  the  general 
dealing  and  understanding  between  the 
parties,  on  the  defendant's  evidence  it  was 
this,  that,  in  soAe  shape  or  other,  either 
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the  bills  which  were  sent  or  the  proceeds 
of  those  bills  were  to  be  carried  into 
general  account  between  the  two  firms. 
Then  if  you  find  these  remittances  in  specie, 
or  what  is  equivalent  to  being  in  specie,  at 
the  date  of  the  bankruptcy,  I  think  that 
Ex  parte  Pease  quite  warrants  me  in  say- 
ing what,  in  my  opinion,  justice  also  war- 
rants me  in  saying,  namely,  that  it  is  the 
right  of  the  party  who  is  the  remitter  to 
say  to  the  persons  who  have  in  their  hands 
these  remittances  in  specie  that  they  shall 
be  applied  on  general  account  I  do  not  go 
beyond  that.  It  is  the  right  of  the  party 
remitting  on  such  an  understanding  as  this 
to  say  that  those  remittances  shall  be 
applied  on  general  account,  and  shall  not 
be  abstracted  from  the  general  account  and 
go  for  the  benefit  of  a  number  of  creditors 
who  were  never  intended  to  have  any 
interest  whatever  in  those  remittance^ 

That  being  so,  it  enables  one  to  arrive  at 
a  very  clear  conclusion,  I  think,  as  to  the 
relations  between  these  parties,  and  I  may 
make  a  very  plain  declaration  on  that  sub- 
ject. But  before  doing  so  I  should  observe 
I  am  of  opinion  that  these  remittances 
were  posted  before  the  bankruptcy,  and 
posted,  I  am  satisfied,  with  the  intention  of 
being  remittances  on  general  account.  The 
property  passed  to  the  defendants  the  Lon- 
don firm.  I  admit  sub  modo  subject  to  the 
right  of  the  parties  to  say,  as  long  as  it 
remained  in  specie,  it  should  be  appropriated 
to'  the  general  account.  That  being  so, 
I  think  it  will  be  proper  first  to  declare 
that  there  was  no  specific  appropriation. 
I  think  the  dealings  with  the  remittances 
to  White  amount  to  nothing.  All  that  was 
done  with  the  remittances  was  this  :  they 
came  to  the  hands  of  Barron,  and  Barron, 
as  I  understand,  handed  them  over  to 
White,  he  being  the  inspector,  and  this 
being  done  on  the  supposition  that  the 
inspectorship  would  be  carried  out,  that 
the  inspectorship  fell  through,  and  the 
state  of  things  was  the  same  as  if  the  re- 
mittances had  been  in  the  hands  of  Barron 
at  the  time ;  and  I  think  it  does  not  make 
the  slightest  difiTerence  that  White  realized 
these  remittances  because  he  had  the  pro- 
ceeds distinguished  in  his  hands  at  the 
time,  and  therefore  I  treat  them  as  if  they 
were  in  specie.  That  would  be  one  declara- 
tion.   Then  the  second  will  be,  "  Declare, 


that  so  far  as  the  remittances  at  the  date 
of  the  bankruptcy  were  in  specie,  or  the 
proceeds  in  the  hands  of  White,  it  was  the 
right  of  the  plaintiff  to  have  the  same 
appropriated  to  the  purposes  of  the  general 
account,  subject  however  to  the  rights  and 
claims  of  the  mercantile  bank,  if  any,  and 
to  the  right  of  the  London  firm  to  appro- 
priate to  any  part  of  the  account"  Then, 
when  you  bring  the  matter  to  that  point, 
Ex  parte  Waring  necessarily  applies,  that 
is  to  say,  unless  it  is  desired  by  the  London 
firm  to  make  any  appropriation  of  any  part 
of  these  remittances  otherwise  than  to  the 
acceptances.  I  understand  they  do  not  re- 
quire an3rthing  of  the  sort,  and  therefore 
the  next  declaration  will  be  this  :  "  The 
London  firm  on  this  footing  submitting  to 
appropriate,  not  to  any  cash  debt,  but  to 
the  outstanding  acceptances,"  then  an  order 
must  be  drawn  up,  to  be  copied  from  Ex 
parte  Waring,  You  will  find  the  order  in 
Powles  V.  Hargreaves  (1),  adapting  the 
order  exactly  to  the  state  of  circumstances 
here. 

Declare,  that  the  remittances  were  not 
specifically  appropriated  as  between  Messrs. 
Barron,  Laurie  &  Co.  and  Rattray  &  Co. 
Declare,  that  as  far  as  the  remittances  re- 
mained in  specie  at  the  date  of  the  bank- 
ruptcy, or  the  proceeds  of  them  were  in 
the  hands  of  White,  it  was  the  right  of 
the  plaintiff  to  have  the  same  appropriated 
to  the  purposes  of  the  general  account,  sub- 
ject, however,  to  the  rights  of  the  Merchants 
Bank,  if  any,  and  to  the  right  of  the 
London  firm  to  appropriate  to  any  part  of 
the  account.  Declare,  that  so  far  as  the  re- 
mittances are  applicable  to  the  acceptances 
Ex  parte  Waring  applies.  And  order  ac- 
cordingly, whether  any  and  what  parts  are 
properly  applicable  to  the  drafts,  regard 
being  had  to  the  declaration. 

Solicitors — Messrs.  Drace,  Sons  &  Jackson,  for 
plaintiff;  Mr.  Charles  Champion,  Mr.  J.  Robin- 
son, and  Messrs.  Flux,  Argles  &  Bawlins,  for 
other  parties  interested. 


(1)  8  De  Gez,  M.  ft  O.  480,  457. 
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Stuabt,  V.C. 
Dec  15, 
Lords c 

Feb. 

Pleading  —  Plea  —  Concurrent  Jurisdic- 
tion— Court  of  Chancery — Court  of  Bank- 
ruptcy —  Trust  Deed  under  Bankruptcy 
Act,  1861. — Administration — Breach  of 
Trust, 

This  Court  will  not  in  general  entertain 
jurisdiction  as  to  the  execution  of  the  trusts 
of  deeds  registered  under  the  Bankruptcy 
Act,  1861. 

Observations  on  the  form  of  pleas  to 
jurisdiction. 

The  bill  was  filed  by  one  Martin,  on 
behalf  of  himself  and  all  others  the  creditors 
of  one  Parkin  (a  trader)  entitled  to  the 
benefit  of  a  trust  deed  under  the  192nd  sec- 
tion of  the  Bankruptcy  Act  of  1861 ,  against 
the  three  trustees  of  the  deed,  and  contained 
the  following  allegations : 

That  by  an  indenture  dated  the  19th  of 
December,  1866,  and  made  between  Parkin 
and  Powning,  Barker  and  Bramall,  the 
three  trustees,  after  reciting  that  Parkin 
was  unable  to  pay  his  creditors  in  full,  and 
it  had  been  arranged  that  he  should  pay 
them  in  discharge  of  their  debts  the  sum  of 
lOff.  in  the  pound  by  instalments,  Parkin 
covenanted  with  Powning  and  the  creditors 
to  pay  that  sum  by  fouc  quarterly  instal- 
ments of  28,  6d.  in  the  pound ;  Barker  join- 
ing in  the  covenant  as  surety  for  the  first, 
and  Bramall  joining  therein  as  surety  for 
the  second  instalment  of  2s.  6d,;  Parkin 
then  granted  and  assigned  all  his  real  and 
personal  estate  to  the  three  trustees  upon 
certain  trusts,  by  which  Parkin  was  to  carry 
on  or  wind  up  his  business  under  the 
superintendence  of  the  trustees;  and  the 
trustees  were  empowered  to  employ  any 
persons  for  effectuating  the  purposes  of  the 
deed,  and  also  to  draw,  accept,  or  indorse 
promissory  notes,  and  to  make  advances  of 
money  in  respect  of  the  carrying  on  and 
winduig  up  of  the  business  or  in  further- 
ance of  the  trusts  of  the  deed;  and  all 
moneys  received  by  the  trustees  under  the 
provisions  of  the  deed  were  to  be  applied, 
first,  in  payment  of  all  expenses  incident 
thereto;  secondly,  in  payment  of  all  debts 
and  expenses  incurred  in  carrying  on  or 


[N.a 


winding  up  the  bnsineeB,  and  all  advances 
made  by  ihe  trosteee ;  thirdly,  in  payment  to 
Parkin  of  such  remuneration  as  Uie  trosteea 
thought  proper;and,  fourthly,  in  such  manner 
as  the  trustees  should  think  best  calculated 
to  give  effect  to  the  provisions  of  the  deed, 
and  subject  thereto  in  trust  for  Parkin. 
The  deed  contained  numerous  other  provi- 
sions, and,  in  particular,  a  declaration  that 
it  was  intended  to  operate  as  an  inspector- 
ship and  composition  deed  under  the  Bank- 
ruptcy Act,  1861,  and  that  all  questions 
relating  to  the  deed  and  the  subject-matter 
thereof  should  be  decided  according  to  the 
provisions  of  that  act 

That  the  deed  was  duly  executed  by 
Parkin  and  the  three  trustees,  and  assented 
to  by  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  whose 
debts  respectively  amounted  to  10/.  and 
upwards ;  that  it  was  duly  registered  on  the 
9th  of  October,  1867,  and  became  a  binding 
trust  deed  for  the  benefit  of  the  creditors 
of  Parkin  under  the  provisions  of  the  Bank- 
ruptcy Act,  1861. 

That  after  the  execution  of  the  deed  Par- 
kin continued  to  carry  on  his  business  under 
the  superintendence  of  the  trustees.  That 
the  trustees  paid  the  two  first  instalments 
of  2s.  6d,  in  the  pound,  borrowing  money 
for  the  purpose,  and  afterwards  repaying  it 
out  of  sums  received  from  Parkin  on  account 
of  the  business,  making  such  payments  in 
improper  exoneration  of  the  personal  lia- 
bility of  Barker  and  Bramall,  two  of  their 
number,  under  their  respective  covenants. 

That  Barker  and  Bramall  being  mer- 
chants supplied  the  trust  estate  with  goods, 
paying  themselves  out  of  the  trust  moneys 
and  making  large  profits.  That  the  plaintiff 
had,  at  the  request  of  the  defendants,  sup- 
plied the  trust  estate  with  a  quantity  of 
iron  for  which  he  had  not  been  paid.  That 
the  defendants  had  wound  up  the  business 
and  realized  the  assets,  but  had  not  paid 
the  third  or  fourth  instalments  of  2s.  Qd. 
in  the  pound,  and  alleged  that  they  had 
no  funds  in  their  hands  applicable  to  the 
payment  of  debts  incurred  in  carrying  on 
the  business. 

The  bill  then  prayed  that  the  deed  might 
be  carried  into  execution  and  the  tru^ 
thereof  administered  under  the  direction  of 
this  Court;  for  an  account  against  the 
defendants  of  the  trust  estate,  and  of  their 
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disposal  thereof;  and  that^  in  taking  such 
account,  they  might  be  disallowed  all  pay- 
m^itB  on  account  of  the  first  and  second 
instalments  of  the  composition  in  priority 
to  debts  incurred  in  carrying  on  the  busi- 
ness^ or  in  exoneration  of  the  liability  of 
Barker  and  Bramall  under  their  covenants; 
and  might  also  be  disallowed  the  amount 
of  the  profits  made  by  Barker  and  Branudl 
as  aforesaid. 

To  this  bill  the  defendants,  who  severed 
in  their  defence,  filed  two  pleas,  containing 
averments  to  shew  that  all  the  requirements 
of  the  Bankruptcy  Act  of  1861,  in  order  to 
render  the  deed  binding  under  the  192nd 
section  upon  all  the  creditors  of  Parkin,  had 
been  complied  with,  and  averring  further 
that  the  deed  became  and  still  was  binding 
on  the  plaintiff;  and  that,  by  the  provisions 
of  the  Bankruptcy  Act,  1861,  the  debtors, 
creditors  and  trustees,  parties  to  or  bound 
by  such  deed,  were,  after  r^stration 
thereof^  subject  to  the  jurisdiction  of  the 
Court  of  Bankruptcy  (following  in  this 
averment  the  language  of  the  197th 
section);  and  they  submitted  that  '*this 
Honourable  Court  ought  not  to  entertain 
jurisdiction  of  the  matters  in  the  biU  men- 
tioned, and  that  the  plaintiff  could  have  a 
complete  and  effectual  remedy  in  the  Court 
<^  Bankruptcy,  to  which  Court  he  ought  to 
i^ipeaL" 

Mr,  J,  Hinde  Palmer,  in  support  of  the 
plea  of  the  defendant  Powning. — Where  a 
debtor  has  executed  a  trust  deed  of  this 
character  under  the  Bankruptcy  Act  of 
1861,  and  has  complied  with  all  the  re- 
quirements of  the  act,  in  order  to  render 
it  binding,  the  debtor^  the  creditors  and 
the  trustees  of  the  deed  are  subject  to  the 
exclusive  jurisdiction  of  the  Court  of  Bank- 
ruptcy, which  has  ample  powers  to  admin- 
ister the  trusts  of  the  deed,  and,  if  neces- 
sary, to  punish  the  trustees,  and  the  Ccnrt 
of  Chancery  will  not  interfere 

[Stuabt,  V.C. — It  is  new  to  me  to  hear 
that  the  paramount  jurisdiction  of  this 
Court  has  been  tak^i  away.] 

In  the  case  of 
BeU  V.  Bird,  Law  Rep.  6  Eq.  635, 
which  is  on  all-fours  with  the  present  case^ 
Giffard,  V.C  decided  that  the  administration 
of  the  trusts  of  these  deeds  belongs  exclu- 
sively to  the  Court  of  Bankruptcy.    That 


case  was  argued  upon  demurrer,  a  mode  of 
defence  not  available  here,  owing  to  an 
error  in  the  bill.  A  trustee  under  a  deed 
of  this  kind  stands  in  the  same  relation  to 
the  creditors  as  an  assignee  under  an  adju- 
dication in  Bankruptcy — 

Ex  parte  Lawrence^  1  De  Grex,  J.  k  S. 

307;   8.C.    32  Law  J.   Bep.  (n.s.) 

Bankr.  61 ; 
and  creditors  thereunder  are  in  ecdem  statu 
with  creditors  under  a  bankruptcy — 

Hx parte  Mtyrgan,  1  De  Gex,  J.  &  S.  288; 

s.  c.  32  Law  J.  Rep.  (N.s.)  Bankr.  15. 
Under  the  136Ui  section  of  the  Bankruptcy 
Act  of  1861,  the  Court  of  Bankruptcy  has 
power  to  summon  and  examine  upon  oath 
the  assignee,  trustee  or  any  other  person, 
as  to  any  matters  concerning  the  bank- 
ruptcy or  trust  estate,  to  make  orders  rela- 
tive thereto,  and  to  award  costs,  and, 
by  the  175th  section,  to  debit  the  assignee 
with  interest  at  20/.  per  cent  upon  moneys 
above  50/.,  improperly  retained  by  him. 
If  there  were  a  concurrent  jurisdiction, 
there  might  be  a  conflict  between  this 
Court  and  the  Court  of  Bankruptcy.  That 
Court  has  powers  adequate  for  all  the  pur- 
poses of  this  bill,  and  the  importance  of 
maintaining  the  exclusive  jurisdiction  of' 
that  Court  in  cases  committed  to  its  ad- 
ministration has  been  fully  recognized — 
Preston  v.  WiUon,  5  Hare,  185,  192; 

8.C  16  Law  J.  Rep.  (n.8.)  Chanc  137. 
Mr,  Greene,  in  support  of  the  plea  of 
the  defendants  Barker  and  BramalL — The 
jurisdiction  conferred  by  the  act  of  1861, 
with  respect  to  composition  deeds,  is 
entirely  new;  for  previously  to  that  act  an 
opposing  creditor  would  not  have  been 
bound  by  such  a  deed,  and  the  Court  could 
not  have  dealt  with  the  assets  so  as  to 
liquidate  his  debt  and  relieve  the  debtor, 
as  is  now  the  case ;  for  a  deed  of  this  kind 
can  be  pleaded  in  bar  to  an  action  by  a 
non-assenting  creditor — 

Strick  V.  De  Mattos,  3  Hurls,  ^k  C.  22; 

s.  c  33  Law  J.  Rep.  (n.s.)  Exch.  276 ; 
affirmed  in 

WoodsY,  DeAfattoi,  35  Law  J.  Rep.  (N.a) 

ExcL  64;  a  c.  Law  Rep.  1  Ex.  91. 
This  administration  of  assets  for  the  benefit 
of  an  opposing  creditor,  then,  is  entirely 
new;  and  a  new  jurisdiction  being  thus 
constituted,  no  old  jurisdicti(m  of  this  Court 
is  taken  away,  but  that  new  jurisdiction  is 
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given  to  the  Court  of  Bankruptcy.  That 
Court  is  armed  with  fiill  powers  of  dealing 
with  cases  of  this  nature,  and  was  the 
proper  tribunal  for  the  plaintiff  to  resort  to. 

Mr,  Ince,  with  Mr,  Hindt  Palmer  and 
Mr,  GreenCy  in  support  of  both  pleas. — 
Even  before  the  act  of  1861  the  Court  of 
Bankruptcy  had  full  power  of  dealing  with 
breaches  of  trust  similar  to  Uiose  complained 
of  in  this  case.  Thus,  assignees  improperly 
purchasing  a  banknipt's  estate  have  been 
removed — 

Ex  parte  ReynoldSy  5  Ves.  707; 

Ex  parte  Badcock,  1  Mont  &  Mac  231 ; 
and  have  been  ordered  to  make  good  the 
loss — 

Ex  parte  Gcver^  De  Gex,  Ca.  Bankr.  349; 

Ex  parte  Gore,  3  Mont.  D.  &  D.  77; 

Ex  parte  Letffis,  1  Glyn  &  J.  69; 
and  have  not  been  allowed  to  charge  for 
business  done  as  accountants — 

Ex  parte  Read,  1  Glyn  <k  J.  77. 
And  since  the  act  of  1861  the  Court  of 
Bankruptcy  has  still  larger  powers — 

Sections  135.  and  176; 

Griffith  dc  Holmes* s  Bankruptcy,  516, 
517; 
and  has  charged  an  assignee  who  had  im- 
properly been  buyer  and  seller  at  the  same 
time  with  a  penal  rate  of  interest  on  the 
price  in  his  hands — 

Ex  parte  Ridgway^    11    Law  Times, 
N.S.  467. 
There  is,  in  fact,  nothing  prayed  by  the 
bill  as  to  which  that  Court  could  not  have 
given  relief. 

Mr,  Wkkens  and  Mr,  Russell  Roberts, 
in  support  of  the  bill — First,  there  is 
nothing  in  the  act  of  1861  to  exclude  the 
general  jurisdiction  of  the  Court  of  Chan- 
cery in  the  case  of  a  breach  of  their  duty 
by  trustees;  and  the  trustees  of  a  deed 
like  this  are  not  the  less  trustees  in  that 
they  are  in  tlve  same  position  as  creditors' 
assignees.  In  overruling  a  demurrer  to  a 
bill  filed  to  administer  the  estate  of  an 
insolvent  under  1  &  2  Vict.  c.  110,  Lord 
Campbell  held  that  an  existing  jurisdiction 
cannot  be  taken  away  except  by  express 
words — 
So  also  Lord  Eldon  in 

Galsworthy  v.  Durrant,  2  De  Gex,  F. 
&  J.  466;  8.C.  30  Law  J.  Rep.  (n.s.) 
Ghana  402. 


The  Attorney  General  v.  the  Mayor  of 
Dublin,  1  Bligh,  N.R.  358. 
It  is  not  enough  to  say  that  a  Court  has 
been  created  which  has  full  powers  to  deal 
with  the  question ;  and  a  plea  that  as  good 
relief  can  be  obtained  elsewhere  is  bad. 
Neither  Court  has  exclusive  seisin.  Each 
Court  having  a  concurrent  jurisdiction, 
where  the  first  application  is  to  this  Court, 
it  thereby  acquires  seisin  over  the  case. 
In  these  pleas  there  is  no  averment  that 
the  Court  of  Bankruptcy  has  done  anything 
in  the  matter.  It  is  said  that  an  assignee 
is  in  precisely  the  same  position  as  a  trustee, 
but  that  proposition  must  be  taken  with 
some  qualification.  An  assignee  is  an  officer 
of  the  court,  a  trustee  an  officer  created  by 
contract,  and  bound  by  the  terms  of  the 
contract,  and  is  only  in  the  position  of  an 
assignee  as  to  that  portion  of  his  duties 
which  is  not  covered  by  the  contract. 
Moreover,  an  assignee  is  removable  by  the 
Court  of  Bankruptcy,  which  can  appoint 
another  in  his  place,  but  the  Court  of 
Bankruptcy  has  no  power  to  appoint  a  new 
trustee  of  a  trust  deed — 

In  re  Price's  Trust  Deed,  Law  Rep.   6 
Eq.  460. 
In 

Riches  v.  Owen,  Law  Rep.  3  Ch.  Ap.  820, 
the  Lords  Justices  affirmed  the  decision  of 
Giffard,  V.C.,  appointing  a  receiver  under 
a  creditor's  de^  and  it  is  difficult  to  re- 
concile the  Vice  Chancellor's  judgment  in 
that  case  with 

Bell  V.  Bird,  ubi  supra. 
Trustees  under  these   deeds    are  bound, 
first,  by  the  provisions  of  their  deed,  and, 
secondly,  by  the  principles  of  the  Court  of 
Chancery. 

Secondly,  there  are  in  this  bill  alle- 
gations of  special  equitable  grounds  on 
which  relief  is  sought  The  plaintiff  is  both 
a  creditor  under  the  deed  and  a  person  who 
has  sold  goods  to  the  trustees.  The  deed  is 
peculiar,  and  the  trustees  are  charged  with 
committing  breaches  of  trust  for  their 
own  benefit.  None  of  the  cases  cited 
upon  the  other  side  go  further  than 
to  shew  that  where  assets  are  found  in 
the  hands  of  an  assignee,  he  will  be  held 
liable  for  them.  The  questions  here  are 
such  as  the  Court  of  Chancery  can,  and  the 
Court  of  Bankruptcy  cannot,  properly  and 
efficiently  deal  with. 
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The  following  cases  were  alao  referred 
to: 

Pooley  V.  Quilter,  2  De  Gex  &  J.  327 ; 
S.C.  27  Law  J.  Bep.  (n.&)  Chanc 
180,  374. 
Hankey  v.  GarraU,  1  Vea.  jun.  235. 
HiUtard's  case,  Ibid.  89. 

Mr.  Hinde  Palmer,  in  reply,  cited 
Ex  parte  Cox,  31  Law  J.  Rep.  (N.a) 
Bankr.  49. 

Stuabt,  V.C. — The  questions  that  have 
been  argued  in  this  plea  upon  the  con&truo- 
tion  of  the  statute  are  of  Very  great  import- 
ance. Various  authorities  have  been  cited, 
and  the  apparent  want  of  uniformity  be- 
tween them  has  been  commented  upon ;  but 
upon  serious  and  accurate  examination  of 
the  cases,  I  think  there  is  no  contrariety 
of  decision  at  aH 

The  197th  section  of  the  Bankruptcy 
Act  of  1861  was  clearly  intended  to  com- 
mit to  the  Court  of  Bankruptcy  the  ad- 
ministration of  the  property  of  debtors 
who  executed  trust  deeds  for  the  benefit  of 
their  creditors,  provided  the  solemnities  and 
proceedings  indicated  by  the  act  are  pro- 
perly observed  and  followed;  and  that 
section  places  trustees  under  such  deeds 
upon  the  footing,  and  gives  them  all  the 
rights,  and  subjects  tl^em  to  all  the  lia- 
bilities of  assignees  for  creditors  in  bank- 
ruptcy. The  duties  of  assignees  in  bank- 
ruptcy are  well  defined;  and  if  there  be 
nothing  to  be  done  in  administering  the 
assets  of  a  debtor  under  such  a  trust  deed 
but  what  falls  properly  within  the  province 
of  those  assignees,  the  legislature,  I  think, 
intended  to  give  the  Court  of  Bankruptcy  a 
complete  jurisdiction,  as  the  assimilation 
of  the  character  of  trustee  to  that  of 
assignee  is  very  plainly  indicated  by  the 
act;  but  there  tiie  act  stops.  If  the 
trustees  under  a  creditors'  deed  have 
any  duties  or  trusts  to  perform  which 
are  not  within  the  range  of  the  duties 
of  an  assignee  in  bankruptcy,  I  think  the 
act  of  parliament  has  no  reference  to  such 
a  case  at  all,  and  that  it  has  not  committed 
to  the  Court  of  Bankruptcy  a  duty  which 
that  Court  could  ill  discharge,  namely,  that 
of  saying,  in  a  case  where  such  unusual 
trusts  are  grafted  on  such  a  deed,  what 
shall  amount  to  a  breach  of  those  trusts. 


and  how  in  the  execution  of  them  the  trus- 
tees shall  be  dealt  witkwhen  their  conduct 
is  complained  of.  Such  matters  are  foreign 
to  the  duty  of  assignees  in  bankruptcy,  and 
it  is  not  easy  to  conceive  what  good  or  bene- 
ficial purpose  could  have  been  effected  if 
the  legislature  had  actually  committed  the 
administration  of  complicated  trusts  to  the 
Court  of  Bankruptcy. 

The  administration  of  assets,  and  the 
performance  of  trusts  declared  by  deed 
or  by  writing,  are  entirely  different  things. 
What  takes  place  upon  ^e  administration 
of  assets  \&  simply  to  collect  them  and 
pay  the  creditors.  These  duties  are  per- 
fectly simple,  and  the  Court  of  Bank- 
ruptcy has  extensive  powers  to  control, 
regulate,  and,  if  necessary,  punish  these 
assignees  (who  are  officers  of  Uie  Court),  or 
trustees  placed  in  the  situation  of  assignees, 
in  reference  to  their  conduct  in  the  ordinary 
administration  of  assets.  But  I  am  not 
aware  that  the  Court  of  Bankruptcy  has, 
or  has  been  supposed  to  have,  any  of  those 
powers  which  this  Court  exclusively  has  of 
regulating  the  performance  of  trusts  de- 
clared, and  of  administering  trust  property 
according  to  trusts  of  a  more  complicated 
kind  than  simply  the  payment  of  creditors. 
But  even  where  trustees  under  a  deed  of 
this  kind  have  no  more  than  the  ordi- 
nary duties  of  assignees  administering 
assets  to  discharge,  there  is  nothing  in  the 
act  of  parliament  that  excludes  the  juris- 
diction of  this  Court. 

In  the  case  of  Riches  v.  Owen,  there 
seems  to  have  been  nothing  in  the  deed 
beyond  the  ordinary  trust  for  the  admin- 
istration of  the  property  for  the  benefit 
of  the  creditors,  and  no  complication  of 
trusts  or  unusual  duties  imposed  upon  the 
trustees,  yet  this  Court  interfered  to  the 
extent  of  appointing  a  receiver.  No  doubt, 
the  Court  was  asked  in  that  case  to  perform 
the  trusts  of  the  deed,  and  the  appointment 
of  the  receiver  upon  the  jurisdiction  exer- 
cised by  the  Court,  was  an  appointment  for 
the  purpose  of  performing  the  trusts  the 
performance  of  which  by  this  Court  was 
asked  by  the  bill  In  my  opinion,  that  bill 
was  properly  so  framed,  because  where  the 
Court  exercises  by  its  paramount  authority 
that  jurisdiction  which  seems  in  no  degree 
properly  to  belong  to  the  Court  of  Bauk- 
ruptcy,  and  arms  the  inspector  with  all  the 
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aathority  and  power  which  a  receiver  14)- 
pointed  by  this  Court  would  have,  the  duty 
of  the  Court  is  to  see  that  the  property  of 
which  it  takes  possession  is  administered 
according  to  the  trusts  which  are  fastened 
upon  it  But  it  may  very  well  happen  in  the 
progress  of  that  cause,  that  this  Court,  seeing 
the  property  preserved  by  its  own  juris- 
diction, may  consider  that  the  simple  pro- 
cess of  ascertaining  who  are  creditors  and 
dividing  it  amongst  them,  may  be  more 
properly  performed  by  the  Court  of  Bank- 
ruptcy than  by  itself  Upon  that  the  Court 
has  as  yet  pronounced  no  decision,  for  that 
suit  is  still  pending;  but  the  undertaking 
which  the  Court  exacted  upon  the  appoint- 
ment of  the  receiver  manifests  its  inten- 
tion, and  shews  that  this  Court  did  not 
decide  that  it  would  take  the  mere  admin- 
istration of  the  property  out  of  the  hands 
of  the  Court  of  Bankruptcy. 

Now,  with  that  explanation  it  seems  to 
me  that  the  case  of  Etches  v.  Chaen  pro- 
ceeded upon  the  soundest  principles.  It 
rejects  the  notion  of  any  abridgment  of  the 
jurisdiction  of  this  Court  by  the  197th  or 
any  other  section  of  the  act  of  1861 ;  and 
no  such  abridgment  is  indicated  or  to  be 
collected  from  that  act,  which  has  provided 
a  jurisdiction  only  to  be  considered  con- 
current for  the  purpose  of  the  simple 
administration  of  the  trust 

In  a  subsequent  case  Bell  v.  Bird,  where 
no  relief  was  sought  except  such  as  was 
incident  to  the  simple  administration  of 
the  property,  where  no  difficulties  were 
stated  as  to  the  deed,  and  nothing  asked 
of  this  Court  by  the  biU  but  a  simple 
performance  of  duties  which  could  well  be 
performed  by  the  Court  of  Bankruptcy, 
the  Court,  finding  no  special  allegation  to 
induce  it  to  exercise  its  jurisdiction,  refused 
to  entertain  jurisdiction,  and  allowed  a 
demurrer  to  the  bill ;  but  I  think  it  a  mis- 
take to  suppose  that  any  Judge  by  such  a 
decision,  has  held  this  Court  to  be  deprived 
of  any  part  of  its  proper  jurisdiction  in  the 
administration  of  trusts. 

Lord  Cottenham,  in  The  Northr  Eastern 
RaiUoay  Company  v.  Martin  (1),  stated 
the  principles  upon  which  this  Court  ought 
to  act  where  there  is  a  concurrence  of  juris- 
diction,  namely,  that  the  convenience  of 

(1)  2  PhilL  758. 


the  parties  and  the  circumstanoee  of  the 
case  must  indicate  what  the  course  of 
the  Court  should  be  in  deciding  which  of 
the  two  jurisdictions  is  to  prevuL 

As  to  the  pleas  in  this  case,  they  seem 
to  me  to  have  an  incurable  vice.  They  are 
simply  pleas  of  concurrent  jurisdiction, 
and  such  a  p]ea  is  no  plea  at  aU.  It  is  not 
a  bar  to  the  proceedings.  A  plea  of  a  con- 
current jurisdiction,  stating  some  single 
fftct  which  would  settle  the  question  as  to 
the  exercise  of  jurisdiction  by  one  Court 
over  the  other,  might  be  a  good  plea.  But 
a  plea  which  simply  avers,  as  the  plea  in 
this  case  does,  that  the  plaintiff  may  apply 
to  the  Court  of  Bankruptcy,  and  that  the 
Court  of  Bankruptcy  could  give  him  a 
sufficient  remedy,  is  not  an  answer  to  a  bill 
which  asks  that  the  jurisdiction  of  this 
Court  may  be  exercised.  It  presents  no 
fiEkct  to  the  Court  upon  which  the  Court 
can  exercise  its  judgment  upon  the  con- 
venience or  propriety  of  the  exercise  of  its 
concurrent  jurisdiction,  and  therefore,  in 
the  progress  of  the  litigation,  can  serve  no 
good  purpose  whatsoever;  and  for  that 
reason  alone  it  would  be  my  duty  to  over- 
rule these  pleas. 

Leave  to  amend  the  plea  has  been  asked 
for,  but  that  leave  I  think  it  would  be  futile 
to  grant ;  for  this  is  a  case  in  which,  look- 
ing at  the  act  of  parliament  and  giving 
a  fEur  consideration  to  the  arguments 
in  support  of  the  plea  founded  upon 
the  act,  it  seems  perfectly  plain  that  the 
Court  cannot  now  decide  that  it  will  not 
exercise  jurisdiction.  This  is  a  case  of  a 
trust  detKi  of  a  very  unusual  kind,  and  a 
case  in  which  the  relief  prayed  for  by  the 
bill  is  of  a  character  wholly  foreign  to  the 
jurisdiction  usually  exercised  by  the  Court 
of  Bankruptcy  in  the  mere  collection  and 
administration  of  assets.  This  trust  deed 
imposed  upon  the  trustees  duties  as  to 
carrying  on  the  business  of  the  debtor, 
with  complicated  provisions  for  that  pur- 
pose wholly  foreign  to  the  ordinary  duties 
of  an  assignee,  and  as  to  the  performance 
of  which  it  is  the  province  of  this  Court, 
and  of  no  other,  to  decide  upon.  The  relief 
prayed  by  the  bill  is  abo  relief  in  respect  of 
matters  not  properly  cognizable  by  the 
Court  of  Bankruptcy.  It  is  said  that  these 
trustees,  to  whom  was  committed  the  duty 
of  carrying  on  the  business  of  the  debtor, 
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themselves  supplied  goods  to  the  estate  at 
a  large  profit,  and  thereby  violated  one  of 
the  rules  of  this  court  with  respect  to  trus- 
tees. I  know  no  authority  or  principle 
which  enables  the  Court  of  Bankruptcy  to 
deal  with  that  matter.  Another  complaint, 
perhaps  less  exclusively  within  the  province 
of  this  Court,  is  that  the  trustees,  having 
incurred  debts  in  carrying  on  this  business, 
improperly  divided  the  profits  of  the 
business  among  the  previous  creditors, 
leaving  those  persons  with  whom  they  have 
contracted  debts  in  the  course  of  carrying 
on  the  business  still  unpaid.  It  might  not 
be  impossible  for  the  Court  of  Bankruptcy 
to  give  relief  in  a  case  of  that  kind ;  but  I 
am  quite  certain  that,  considering  it  in- 
volves questions  as  to  the  due  adminis- 
tration of  this  unusual  trust,  it  would  not 
be  proper  for  this  Court  to  delegate  to  the 
Court  of  Bankruptcy,  or  any  other  Court, 
a  question  of  that  kind,  arising  upon  the 
performance  of  a  trust 

It  has  been  said  that  in  older  cases  which 
have  been  cited,  the  Court  of  Chancery  has, 
as  against  assignees  in  bankruptcy,  in  ex- 
ercise of  the  bankruptcy  jurisdiction  and 
without  resorting  to  proceeding  by  bill,  set 
aside  sales,  charged  assignees  with  interest 
and  treated  them  in  their  character  of 
trustees  as  liable  under  the  Bankruptcy 
jurisdiction  in  respect  of  matters  which 
would  seem  more  properly  cognizable  by 
the  Court  of  Chancery.  But  there,  again, 
the  question  is  simply  one  of  convenience. 
Nobody  can  doubt  the  power  of  the  Court 
of  Bankruptcy,  or  of  the  Lord  Chancellor 
sitting  in  bankruptcy,  to  punish  the  as- 
signee (who  is  an  officer  appointed  by  him 
to  disdiarge  certain  well-defined  duties) 
and  to  make  him  account  for  balances  in 
his  hands,  and  to  charge  him  with  interest 
thereon?  But  in  such  a  case,  where  the 
Court  has  seen  that  the  conduct  of  the  as- 
signee involved  matters  of  breach  of  duty, 
and  raised  questions  as  to  the  amount  of 
liability  which  would  be  more  conveniently 
decided  under  the  equitable  jurisdiction  of 
this  Court,  it  has  directed  bills  to  be  filed 
for  this  purpose.  The  case  of  Hankey  v. 
OarraU,  which  has  been  referred  to  during 
the  argument,  is  a  case  of  that  kind,  and 
there  the  Lord  Chancellor  thought  the 
matter  was  not  one  that  ought  to  be  dealt 
with  in  the  jurisdiction  in  bankrupt<^, 
Kiw  SmiKS,  88.— Chakc. 


but  upon  bill.  That  is  a  matter  of  discre- 
tion with  the  Court,  which  considers  the 
way  in  which  the  question  should  be  pro- 
perly decided  as  a  matter  of  convenience  ; 
and  when  the  bill  in  that  case  came  on  to 
be  heard,  the  wisdom  of  what  the  Lord 
Chancellor  did  was  perfectly  apparent,  be- 
cause it  turned  out  that  the  assignees  in 
that  case  had  for  years  employed  large  sums 
of  money  in  their  hands  for  their  own  profit, 
and  that  bill  sought  to  have  an  account  of 
those  profits  taken  and  to  make  them  liable 
in  respect  thereof,  and  the  decree  of  the 
Court  made  them  account  accordingly.  It 
is  perfectly  plain  that,  but  for  the  bill, 
relief  to  that  extent  could  not  have  been 
properly  given  in  bankruptcy.  No  doubt 
there  are  cases  in  which  the  Lord  Chancellor 
sitting  in  bankruptcy  has,  without  resorting 
to  the  equity  jurisdiction,  gone  very  far  in 
deciding  questions  that  would  seem  more 
properly  decided  under  the  equitable  juris- 
diction, that,  for  instance,  of  setting  aside 
a  sale.  But  the  Lord  Chancellor,  in  not 
incumbering  the  case  with  the  expense  and 
delay  of  a  suit,  only  exercised  that  juris- 
diction as  to  setting  aside  the  sale  from 
his  paramount  authority  in  bankruptcy  over 
the  assignee  as  his  own  officer. 

In  short,  it  may  be  observed  as  the  result 
of  the  authorities,  that  the  Lord  Chancellor 
in  Bankruptcy,  as  in  other  cases  of  concur- 
rent jurisdiction,  has  been  guided  by  the 
principles  stated  by  Lord  Cottenham  in  T?if 
North-Eastern  Railway  Company  \.  Martin, 
namely,  the  consideration  of  the  course 
which  would  be  most  convenient  and  ex- 
pedient for  effecting  the  purposes  of  justice 
with  the  least  possible  delay  and  expense; 
deciding  in  some  cases  that  the  juris(Uction 
in  bankruptcy  should  be  extended  to  meet 
the  case,  in  others  directing  that  a  bill 
should  be  filed.  Now,  in  the  present  case,  it 
seems  to  me  that  it  would  be  improper  for 
this  Court  to  stop  the  bill  at  this  stage  by 
listening  to  any  dilatory  defence  orallegation 
in  bar  of  jurisdiction.  How  far  the  Courtmay 
think  that  the  jurisdiction  in  bankruptcy 
may  be  resorted  to  in  the  administration 
of  this  estate  in  any  subsequent  stage,  as 
in  the  case  of  Riches  v.  Owen,  it  is  not 
necessary  now  to  decide.  All  I  am  called 
upon  now  to  decide  is,  whether  the  doors 
of  this  court  should  be  shut  against  this 
plaintiff  or  not  I  am  decidedly  of  opinion 
2F 
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that  nothing  has  been  alleged  in  this  plea 
or  represented  in  the  course  of  the  argu- 
ment that  would  justify  me  in  making  any 
other  order  than  to  overrule  this  plea  with 
costs. 

Feb.  12. — The  defendants  appealed  from 
the  above  decision. 

Mr,  Hinde  Palmer^  for  the  defendant 
Powning,  and  Mr,  Oreene,  for  the  other 
defendant,  and  Mr,  Ince,  for  both  defen- 
dants. 

In  addition  to  the  cases  cited  in  the 
Court  below,  the  following  were  referred 
to: 

Ex  parte  James,  8  Ves.  337. 
Hankey  v.  OarraU,  3  Bro.  C.C.  457. 
Ex  parte  Lawrence,  32  Law  J.  Rep. 
(n.s.)  Bankr.  61;  a  c.  1  De  Gex,  J. 
&  S.  307. 
Wearing  v.  ElltSy  26  Law  J.  Rep.  (n.s.) 
Chanc.  15;  s.  c.  6  De  Qex,  M.  &  G. 
596,  606. 
Dyson  v.  Hornby,  7  De  Gex,  M.  k  G. 
1,  7;  s.  a  11  Law  Times,  467. 
And  as  to  the  form  of  the  plea — 

Newdigate  v.  Johnson,  2  Ch.  Cas.  170. 
2  NewlancPs  Chancery  Practice,  181. 
Beames  on  Pleas,  325. 
Mr,  Wickens  and  Mr,  Russell  Roberts, 
for  the  plaintiff,  gi^ed  as  in  the  Court 
below. — ^They  pressed  the  argument  as  to 
the  informaUty  of  the  pleas  which    his 
Honour  had  commented  on. 

LoBD  Justice  Selwyn  (delivering  the 
judgment  of  the  Court)  said — Some  formal 
objections  have  been  taken  in  argument  to 
the  pleas,  but  we  think  that  there  is  no 
just  ground  for  such  objections,  and  that 
the  effect  of  the  pleas  is  simply  to  correct 
the  mis-statement  in  the  bill  as  to  the 
date  of  the  registration  of  the  deed,  and  to 
place  the  parties  in  the  position  in  which 
they  would  have  been  if  that  date  had 
been  correctly  stated,  and  if  the  substantial 
question  which  we  now  have  to  decide  had 
been  raised  by  demurrer ;  and  we  think  that 
the  averment  and  submission  with  which  the 
pleas  conclude  cannot  be  held  to  be  informal, 
so  as  to  vitiate  the  pleas. — [His  Lordship 
then  stated  the  opinion  of  the  Court,  that 
the  question  could  properly  be  raised  by 
demurrer  or  plea,  and  proceeded] — Passing 
then  to  what  is  the  substance  of  the  case. 


we  have  to  decide,  first,  whether  in  the 
case  of  a  trust  deed  registered  under  the 
provisions  of  the  Bankruptcy  Act,  1861, 
this  Court  ought  to  entertain  a  suit  for  the 
executipn  of  the  trusts  of  the  deed)  And, 
secondly,  whether,  if  the  Court  would  under 
ordinary  circumstances  decline  to  entertain 
such  a  suit,  the  circumstances  of  this  case 
or  the  provisions  of  this  deed  are  so  peculiar 
and  exceptional  as  to  induce  the  Court  to 
entertain  it?  With  respect  to  the  first  ques- 
tion it  has  been  correctly  stated  by  the 
respondent's  counsel  that  before  the  Bank- 
ruptcy Act,  1861,  this  Court  habitually 
exercised  jurisdiction  over  composition  deeds 
and  trust  deeds  for  the  benefit  of  creditors, 
in  the  same  manner  as  over  other  trusts; 
and  in  the  case  of  Riches  v.  Owen,  which 
was  the  case  of  a  deed  registered  under  the 
act  of  1861,  the  Court  appointed  a  receiver; 
but  in  that  case  the  deed  was  a  deed  of 
inspectorship,  the  plaintiffs  were  the  trus- 
tees of  the  deed,  and  were  suing  the  insol- 
vent debtor  for  the  purpose  of  enforcing 
the  deed  against  him,  and  the  interference 
of  the  Court  was  limited  to  the  appointment 
of  a  receiver  for  the  protection  of  the  pro- 
perty, and  we  have  not  been  referred  to  any 
case,  nor  do  we  think  that  any  case  can  be 
found  in  which  the  Court  has  entertained 
a  suit  for  the  administration  of  the  trusts 
of  a  deed  registered  under  the  act;  and  in 
Bell  V.  Bird  the  Court  reused  to  entertain 
such  a  suit.  The  act  of  1861  has  placed  the 
trust  deeds  registered  under  its  provisions 
in  a  position  widely  differing  from  that 
occupied  by  composition  deeds  and  trust 
deeds  for  the  benefit  of  creditors  under  the 
old  law.  For,  by  the  act  of  1861,  if  the 
proper  majority  of  creditors  be  obtained, 
and  the  other  requisites  be  observed,  the 
deed  becomes  binding  on  the  minority  in 
the  same  manner  as  if  they  had  executed 
the  deed,  and  the  197th  section  of  the  act 
gives  to  the  deed  effects  similar  to  those  of 
an  abjudication  of  bankruptcy. — [His  Lord- 
ship referred  to  the  provisions  of  section 
197.  and  proceeded] «-The  powers  confided 
to  the  Court  of  Bankruptcy  by  the  act  are 
very  large,  and  afford  to  it  ample  means 
for  correcting  any  abuses  which  may  occur 
in  the  administration  of  the  estates  of 
bankrupts. — [His  Lordship  then  mentioned 
in  detail  the  provisions  of  section  1.  and 
section  136.  of  the  act  of  1861,  and  of 
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seddon  120.  of  the  Buikruptcy  Act  of  1849, 
and  went  on  to  say,] — The  policy  of  the  kw 
of  Bankruptcy  adopts  the  principle  of  the 
local  administration  of  the  estates  of  bank- 
ruptcy by  means  of  district  courts,  and  this 
policy  is  recognized  in  the  latest  act  on  the 
subject,  the  Bankruptcy  Amendment  Act, 
1868  (2),  which  came  into  operation  after 
the  bill  in  this  case  was  filed,  but  which  is 
incorporated  with  the  Bankruptcy  Act  of 
1861.  The  practice  of  this  Court  has  been 
uniform  in  refusing  to  interfere  with  the 
jurisdiction  of  the  Court  of  Bankruptcy. 
Thus  in  the  qase  of  Wearing  v.  EUiSy  Lord 
Cranworth,  in  deciding  that  a  bill  in  equity 
in  respect  of  the  surplus  real  property  of  an 
insolvent  debtor  could,  under  the  circum- 
stances, be  sustained,  guarded  himself  in 
coming  to  that  conclusion  by  saying,  ''  I 
certainly  should  not  have  done  so  had  I  not 
been  perfectly  satisfied  that  I  do  not  in  the 
sli^test  d^^ree  intrench  upon  the  doctrine 
of  any  of  the  cases  laying  down  the  propo- 
sition which  ought  to  be  the  pole-star  to 
guide  us  in  questions  of  this  sort ;  namely, 
that  this  Court  has  nothing  whatever  to 
do  with  respect  to  the  distribution  of  the 
property  of  a  bankrupt  or  insolvent,  the 
jurisdiction  in  which  matters  has,  by  the 
legislature,  been  transferred  to  the  Court 
of  Bankruptcy  or  the  Insolvent  Debtors 
Court"  Again,  in  the  case  of  Dywn  v. 
Hinrnby^  Lord  Justice  Turner  said,  "The 
legiriature  has  created  the  Insolvent 
Debtors  Court  for  the  purpose  of  admin- 
istering the  estates  of  insolvents;  has 
provided  for  the  vesting  of  their  estates  in 
tiieir  assignees,  and  for  the  payment  of  their 
debts,  and  for  the  revesting  in  them  or 
those  daiming  under  them  of  the  surplus, 
if  any,  of  their  property  through  the  medium 
ci  that  Court,  and  I  scarcely  know  anything 
which,  in  my  judgment,  would  be  more 
mischievous  th^  for  ^is  Court  to  interfere 
with  the  jurisdiction  thus  created  by  the 
legislature.  If  this  Court  were  to  interfere 
as  to  the  surplus  it  could  hardly  stop  short 
of  ascertaining  whether  there  was  a  surplus 
or  not,  and  then  there  would  follow  an 
examination  of  all  the  property  of  the  insol- 
vent, And  an  inquiry  as  to  each  of  his 
debts  without  the  powers  which  the  legis- 
lature has  given  to  the  Insolvent  Court  for 

(S)  See  teotioii  8. 


the  purpose  of  such  examination  and  in- 
quiry." 

The  principles  thus  enunciated  are,  we 
think,  applicable  to  the  case  of  trust  deeds 
under  the  act  of  1861.  The  trustees  of  such 
deeds  are,  as  we  have  seen,  placed  in  the 
position  of  creditors'  assignees ;  their  office 
is  to  secure  the  due  payment  of  the  com- 
position agreed  upon,  or  the  proper  distri- 
bution of  the  debtor's  estate  according  to 
the  law  and  practice  of  bankruptcy,  being, 
in  fact,  substituted  for  the  ordinary  machi- 
nery of  the  Court  of  Bankruptcy,  and  they 
are  made  by  the  act  directly  amenable  to 
the  jurisdiction  of  that  Court.  There  may 
be  cases— of  which  Riches  v.  Owen  is  an 
example — in  which  it  may  be  right  for  this 
Court  to  exerdse  its  jurisdiction,  notwith- 
standing the  registration  of  a  trust  deed 
under  Uie  act  of  1861,  but  we  think  it  is 
not  intended  by  the  legislature  that  this 
Court  should,  under  ordinaiy  circumstances, 
entertain  a  suit  for  the  administration  of 
the  trusts  of  such  a  deed,  and  that  it  would 
be  contrary  to  the  principle  and  practice  of 
this  Court  to  do  so.  The  Court  would 
otherwise  be  involved  in  the  very  difficul- 
ties which  have  been  pointed  out  by  Lord 
Cranworth  and  by  Lord  Justice  Turner, 
and  would  be  undertaking  the  administra- 
tion and  distribution  of  the  debtor's  estate 
without  those  extensive  powers  to  which  we 
have  ahready  alluded,  and  which  have  been 
given  to  the  Court  of  Bankruptcy  for  the 
purpose,  but  which  the  Court  of  Chancery 
does  not  possesa  In  his  judgment  in  the 
present  case  Vice  Chancellor  Stuart,  in  re- 
ferring to  the  decision  in  Bell  v.  Bird,  said, 
**  Where  no  relief  was  sought  by  the  bill 
except  what  was  incident  to  the  simple 
administration  of  the  property,  no  difficul- 
ties stated  in  the  bill,  and  nothing  asked  of 
this  Court  but  a  simple  performance  of  that 
duty  which  can  well  be  performed  by  the 
Court  of  Bankruptcy,  the  Court,  finding 
nothing  specially  alleged  by  the  bill  to 
induce  it  to  exercise  that  jurisdiction  which 
might  easily  be  exercised  by  the  Court  of 
Bankruptcy,  refused  to  entertain  the  juris- 
diction, and  allowed  a  demurrer  to  the 
bill;"  and  the  Vice  Chancellor  proceeded  to 
say  that  "Lord  Cottenham  in  a  case  of 
concurrent  jurisdiction  which  arose  befwe 
him  stated  the  principles  upon  which  the 
Court  ought  to  act  when  there  is  a  con- 
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currence  of  jurisdiction — I  mean  the  case 
of  The  North' Eastern  Railway  Company 
V.  Martin,  In  that  case  there  was  an 
action  at  law  to  recover  the  balance  of  an 
account,  and  there  was  a  bill  filed  in  the 
court  to  have  the  accounts  taken.  The  case 
was  one  in  which  there  was  a  concurrence 
of  jurisdiction,  and  Lord  Cottenham  stated 
that  when  there  is  concurrence  of  jurisdic- 
tion, and  this  Court  has  to  decide  which  of 
the  two  jurisdictions  is  to  prevail,  the 
convenience  of  the  parties  and  the  circum- 
stances of  the  case  must  indicate  what  the 
course  of  the  Court  should  be."  We  con- 
clude from  these  passages  in  his  judgment 
that  the  Vice  Chancellor  was  of  opinion 
that,  under  ordinary  circumstances,  this 
Court  ought  not  to  entertain  a  suit  for  the 
administration  of  the  trusts  of  a  deed  regis- 
tered under  the  act  of  1861;  and  in  tiiat 
opinion  we  entirely  concur. 

It  remains  for  us  to  consider  the  second 
question,  namely,  whether  the  circumstances 
of  this  case,  or  the  provisions  of  this  deed,  are 
such  as  to  take  the  case  out  of  what  we  have 
held  to  be  the  ordinary  rule  of  the  Court, 
and  such  as  to  induce  the  Court  to  enter- 
tain this  suit — [His  Lordship  then  referred 
to  the  facts  above  mentioned  as  to  the 
alleged  profits  made  by  the  defendants  by 
the  supply  of  goods  and  the  relief  sought  by 
the  bill  in  that  respect,  and  proceeded] — 
But  it  is  clearly  competent  to  the  Court  of 
Bankruptcy  to  deal  with  such  transactions 
and  to  give  the  necessary  relief,  either  in 
the  case  of  assignees  in  an  ordinaiy  bank- 
ruptcy or  in  the  case  of  trustees  under  a 
trust  deed,  and  that  Court  would,  of  course, 
disallow  any  items  or  sums  of  money 
proved  to  be  improperly  included  in  the 
discharge  of  the  trustees;  and  the  special 
powers  to  which  we  have  already  alluded, 
and  particularly  those  of  summoning  and 
examining  all  persons  whomsoever,  are  pecu- 
liarly adapted  to  the  investigation  of  such 
circumstances,  and  to  the  discoveiy  and 
conviction  of  any  neglect  or  misfeasance  on 
the  part  of  the  persons  in  the  position 
of  the  defendants ;  and  as  the  bill  merely 
prays  that  the  trusts  of  the  deed  may  be 
administered,  and  that  an  accoimt  may 
be  taken  of  the  moneys  and  property  re- 
ceived by  the  defendants,  and  of  their  dis- 
posal thereof,  and  that  in  taking  such 
account  the  defendants  may  be  disallowed 


their  payments  and  profits  to  which  we  have 
alluded,  we  think  that  there  are  no  such 
special  or  extraordinary  circumstances  in 
the  case  as  to  take  it  out  of  what  we  con- 
ceive to  be  the  ordinary  rule  of  the  Conrt, 
and,  consequently,  that  the  second  question 
must  be  answered  in  the  negativa 

The  pleas  of  the  defendants  were  there- 
fore allowed. 


Solicitors — Means.  JobiiBon  k  Weatheralls,  agents 
for  Messrs.  Smith  k  Bordekiii,  Sheffield,  for 
plaintiff;  Messrs.  Asbnrst,  Monis  k  Co.,  and 
Mensrs.  Doyle  k  Edwards,  agents  for  Messn. 
J.  k  G.  Webster,  Sheffield,  for  defondaats. 


Hatherley,  L.C. 
Jan.  30. 


GBEKir  V.  WYNN. 


Principal  and  Surety — Composition  Deed 
by  Principal — Covenant  hy  Surety  to  pay 
Interest  on  Debt  thereby  relecued — Ri^ht  of 
Creditor  against  Surety  not  barred. 

In  a  mortgage^deed  by  the  principal  debtor 
a  third  party  entered  into  a  covenant  to  pap 
interest  only  on  the  money  thereby  secured. 
Subsequently  the  principal  executed  a  deed 
under  section  192.  of  the  Bankruptcy  Aety 
1861,  which  amounted  to  a  cessio  bonorum^ 
and  contained  a  general  release  from  his 
creditors^  followed  by  a  proviso  reserving  any 
rights  they  might  have  against  any  other 
persons  in  raped  of  any  debt  due  by  the 
debtor,  either  alone  or  jointly  with  any  other 
person: — Held,  that  the  surety  was  not  dis- 
charged from  payment  of  interest  which  had 
accrued  due  since  the  date  of  the  composiUon 
deed, 

Semble — The  surety  might  insist  on  re- 
deeming the  mortgage,  and  so  release  him- 
self from  his  liability, 

Webb  V.  Hewitt,  3  Kay  ^  J,  438,  dis- 
tinguished 

This  was  an  appeal  from  an  order  of 
Giffard,  V.C.  dismissing  the  plaintiff's  bill 
with  costs.  The  case  is  reported,  ante, 
p.  76,  where  the  facts  and  judgment  of  his 
Honour  are  fully  set  out. 

Mr.  Druce  and  Mr.  Qaldecott,  for  the  ap- 
pellants.— In  this  case  there  has  been  an 
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absolute  release  of  the  principal  debt, 
and,  inasmuch  as  the  surety  was  never 
liable  for  it^  as  soon  as  that  was  gone  there 
was  nothing  on  which  the  covenant  to  pay 
interest  could  operata  The  words  of  the 
covenant  in  the  mortgage-deed  are  clear 
and  precise.  The  surety  is  to  pay  interest 
cmly  ^  so  long  as  the  principal  sum  shall 
remain  unpaid."  That  sum  has  virtually 
been  paid  and  the  debt  eztinguishedL 
How  can  the  surety  be  further  liable? 
Moreover  the  case  comes  within  your  Lord- 
ship's decision  in 

Webb  V.  Heuntt,  3  Kay  A  J.  438. 

[The  Lo&D  Chanckllob. — ^That  was  a 
veiy  special  case.  The  whole  property  of 
the  debtor  was  given  to  one  creditor  to  pay 
a  composition  to  the  other  creditors,  and 
retain  the  surplus  for  himself.] 

We  come  within  the  principle  of  your 
Lordship's  judgment  in  that  case;  and 
moreover  the  facts  are  strictly  analogous. 
We  have  here  a  eesno  bonorum,  a  release  of 
the  debt,  and  no  resulting  trust  to  the 
debtor. 

[The  LosD  Changmxob. — I  think  it 
dear  that  there  would  be  a  resulting  trust 
here  if  there  were  any  surplus.] 

But,  granting  that  the  release  in  the  deed 
is  to  be  construed  as  a  mere  covenant  not 
to  sue,  can  it  be  that  the  surety  is  to  be 
Uable  to  a  perpetual  annuity  of  10^.  per 
cent  (for  it  amounts  to  that)  on  the  1,000/., 
which  neither  the  creditor  nor  the  surety 
can  require  the  principal  debtor  to  pay  ? 

[The  LoBD  Chanckllob. — Could  not  the 
surety  release  himself  by  paying  off  the 
principal  debt,  and  ta^e  the  mortgage 
security?] 

We  submit  not ;  that  would  be  altering 
the  contract  of  suretyship.  In  all  the  re- 
ported cases  where  a  release  of  this  kind 
has  be^i  held  to  amount  only  to  a  cove- 
nant not  to  sue,  there  was  a  debt  due  at  the 
time  of  the  release  for  which  the  surety  was 
liable.  Li  this  case  there  was  no  debt  then 
due  from  the  surety,  and  no  authority  has 
subjected  the  surety  to  any  obligation,  ex- 
cept such  as  existed  at  the  date  of  the 
release — 

Price  V.  Barker,  4  El.  &  B.  760 ;  s.  c. 
24  Law  J.  Rep.  (n.s.)  Q.B.  130. 
This  case  is  not  decided  by 

Owen  V.  Homan,  4  H.L.  Cas.  997, 
and  all  the  other  cases  which  may  be  cited 


by  the  other  side  are  in  courts  of  the  first 
instance ;  and  in  none  of  them,  except  in 
Kearsley  v.  CoUy  16  Mee.  &  W.  128; 
s.  c.  16  Law  J.  Rep.  (n.s.)  Exch.  115, 
and 

Webb  V.  Hewitt^  ubi  supns 
was  there  a  cesaio  bonorum. 

Mr,  Kay  and  Mr,  Whately  appeared  for 
the  respondents. 

The  LoBD  Changellob. — I  will  not 
trouble  you,  Mr.  Kay.  I  think  the  case  is 
with  you,  because  what  strikes  me  is  this — 
that  this  right  which  is  by  the  composition- 
deed  reserved  against  &e  surety  comes 
within  the  words  of  the  proviso,  as  being 
**  a  right  or  remedy  which  a  creditor  may 
have  against  any  other  person  or  persons 
in  respect  of  any  debt  due  by  the  debtor, 
either  alone  or  jointly  with  any  other 
person.'' 

Thisisadebt  due  by  the  debtor  of  1,000/.; 
the  right  which  the  creditor  has  against 
another  person  in  respect  of  this  debt  is, 
that  as  long  as  it  remains  unpaid  that  other 
person  shall  pay  him  100/.  a  year.  But  - 
then  the  deed  contains  in  words  a  release 
of  the  debt,  which  of  course  per  se  would 
extinguish  the  debt,  and  also  any  right 
that  &e  creditor  would  have  as  against  the 
surety  in  respect  of  future  interest,  because 
the  debt  would  be  extinguished.  But  then 
the  authorities  say  this,  that  if  you  find 
that  there  is  on  the  one  hand  a  release  of  a 
debtor,  and  on  the  other  hand  a  reservation 
of  all  demands  that  the  creditor  may  have 
against  any  other  person  in  respect  of  that 
which  the  debtor  owes,  it  is  inconsistent 
with  the  frame  and  object  of  the  deed,  as 
expressed  upon  the  face  of  it,  to  hold  that 
the  release  is  intended  to  be  complete  and 
absolute,  because  the  two  parts  of  the  deed 
would  then  be  utterly  inconsistent 

The  Courts  ther^ore  have  held  that  a 
release  of  this  description  in  deeds  which 
reserve  the  rights  of  creditors  against  third 
parties  in  respect  of  the  same  debts,  must 
not  be  construed  as  being  an  absolute  ex- 
tinguishment of  the  debt,  but  only  a  cove- 
nant not  to  sue  the  debtor.  That  being  so, 
the  debt,  in  other  words,  is  gone  as  between 
the  creditor  and  the  debtor,  if  nothing  else 
takes  place,  to  this  extent,  that  the  creditor 
cannot  sue  the  debtor  in  respect  of  it ;  but 
in  another  sense,  as  against  all  other  per- 
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sons  against  whom  the  creditor  reserves 
any  rights  it  is  not  gone ;  it  is  just  as  if 
the  debt  existed  and  there  was  a  covenant 
or  engagement  not  to  sue  the  principal 
debtor.  That  being  so,  the  surety  for  the 
whole  debt  would  have  to  pay  it,  and  the 
surety  for  the  interest  of  the  debt,  as  long 
as  it  remains  unpaid,  is  in  the  condition 
of  a  person  against  whom  the  creditor  has 
a  right  reserved  on  account  of  that  debt ; 
he  has  reserved  on  account  of  that  debt,  as 
long  as  it  remains  unpaid,  his  right  to  be 
paid  the  interest,  and  if  so,  he  has,  accord- 
ing to  the  authorities,  a  right  to  sue  the 
surety  for  it  It  is  true  that  in  this  parti- 
cular case  the  surety  at  the  time  of  the 
execution  of  this  instrument  owed  nothing, 
because  from  all  that  appears  there  was 
no  interest  then  due,  and  he  was  only  to 
become  a  debtor  whenever  the  interest 
should  remain  unpaid.  But  the  right  to 
sue  the  surety  as  soon  as  interest  remained 
unpaid  is,  as  I  said  before,  according  to 
the  construction  of  all  deeds  of  this  class, 
a  right  reserved  in  respect  of  that  parti- 
cular debt,  and  therefore  I  cannot  do  other- 
wise than  hold  that  the  debt  is  not  gone. 

There  was  only  one  argument  which 
weighed  with  me  a  little.  I  thought  at  the 
time  that  it  was  in  substance  correct;  it 
was  saidy  that  if  this  be  so,  and  this  debt 
still  exists,  the  surety  can  by  no  means  get 
rid  of  ity  and  therefcnre  will  be  obliged  to 
pay  lOO/L  a  year  for  ever,  because  other- 
wise, as  the  debt  still  exists  and  as  the 
debtor  cannot  be  sued,  the  surety  has  no 
means  of  liberating  himsdf  from  his  lia- 
bility. But  it  appears  to  me  that  when,  as 
in  this  case,  there  is  a  mortgage,  there  can 
be  no  doubt  that  a  surety  under  liability 
to  pay  interest  only  on  the  mortgage  delH; 
IB  ttititled  to  redeem ;  for  as  the  surety 
becomes  liable  to  this  obligation  in  respect 
of  the  principal  debt,  and  in  consequence 
of  the  default  of  the  principal  to  pay  in- 
terest, I  cannot  entertain  a  doubt  that  he 
is  entitled  to  say  to  his  principal.  You  must 
pay  that  debt,  and  if  you  do  not,  I  shall  pay 
it  myself  and  charge  you  with  the  amount 
so  paid.  In  one  sense  it  would  not  be 
money  paid  for  the  use  of  the  debtor  by 
the  creditor ;  yet  at  the  same  time,  as  be- 
tween the  surety  and  the  principal,  the 
latter  is  bound  to  save  harmless  and  in- 
demnify the  former ;  and  it  appears  to  me 


that  the  surety  can  in  no  other  way  be 
indemnified  than  by  being  allowed  to  re- 
deem the  mortgage.    ^ 

This  case  is  entirely  distinguiahable  from 
the  case  which  has  been  cited  of  Webb  v. 
Hewitty  for  that  was  the  case  of  a  man 
taking  upon  himself  the  whole  assets,  and 
paying  5«.  in  the  pound  to  the  other  cre- 
ditors. Here  the  trustees  have  the  whole 
property  assigned  to  them  to  pay  out  as  in 
bankruptcy,  and  only  as  in  bankruptcy, 
and  1  have  no  doubt  whatever  that  the 
effect  of  the  deed  would  be  a  resulting 
trust  to  the  assignor  if  there  were  any  sur- 
plus. Therefore  the  case  in  every  point  of 
view  is  entirely  taken  out  of  Webb  v.  Heufitty 
to  say  nothing  about  its  not  being  the  case 
of  a  person  taking  a  release  of  his  debt^ 
but  of  an  assignment  made  by  the  debtor  to 
trustees  for  the  benefit  of  all  the  creditors. 
I  cannot  distinguish  this  case  from  the 
dass  of  authorities  to  which  I  have  referred, 
and  therefore  the  appeal  must  be  dismissed 
with  costs. 


Solicitors — Messrs.  Hftrcourt  &  ItfAcarthar,  for 
AppeUants;  Messrs.  Birch  ft  Ingram,  for  reppnn- 
dents. 


Jahbs,  V.G 
Feb.  12, 


f} 


BICKENDEN  V,  WILLIAMS. 


General  Power  of  Appointment — Feme 
Covert — Appointment  to  Trustees — Right 
to  Undisposed  of  Beneficial  Interest, 

Whereamarried  toomofi,  having  a  general 
testamentary  power  of  appointment  over 
personal  property ,  appoints  the  whole  pro- 
perty to  trustees  in  such  a  manner  as  to 
shew  on  intention  to  make  it  part  of  her 
general  personal  estate^  any  undisposed  of 
beneficial  interest  will  belong  to  those  entitled 
ab  intestata^  not  to  those  entitled  in  default 
of  appointment, 

Semble — An  appointment  to  executors 
eo  nomine  is  prima  fade  evidence  of  s%ich 
intention. 

By  an  indenture,  dated  the  19th  of  May, 
1823)  certain  funds  were  settled  in  the 
events  which  happened,  upon  trust  after 
the  death  of  Eichard  Davies  and  Eleonora 
his  wife,   for   such  persons  and  in  such 
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shares  as  Eleonora  should  by  deed  or  will 
appoint,  and  in  de&nlt  of  appointment, 
upon  trust  for  the  persons  who,  at  the  death 
of  the  sunrivor  of  Richard  Davies  and  Ele- 
onora Davies,  should  be  Eleonora's  next- 
of-kin,  according  to  the  Statute  of  Distri- 
butions. 

By  an  indenture,  dated  the  13th  of  No- 
vember, 1852,  a  beneficial  lease  for  twenty- 
one  years  of  certain  tithes  was  settled  upon 
trust,  after  the  death  of  Eleonora  Davies, 
for  such  persons,  for  such  purposes,  and  in 
such  manner  and  shares  as  Eleonora  Davies 
should  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  in  trust  for  the 
person  or  persons  who,  at  the  decease  of 
the  said  Eleonora  Davies  should  be  of  her 
blood  and  of  kin  to  her,  and  who,  in  right 
of  himself  herself  or  themselves,  or  of  his, 


to  the  same  under  the  Statutes  for  the  Dis- 
tribution of  the  e£fects  of  Intestates,  in  case 
the  said  Eleonora  Davies  had  died  intestate 
and  without  having  been  married  ;  and  if 
there  shotdd  be  more  than  one  such  person, 
then  to  be  divided  between  them  in  such 
proportions  as  they  would  be  entitled  to 
the  same  under  these  statutes. 

The  will  of  Eleonora  Davies,  dated  the 
27th  of  April,  1855,  was  as  follows: 
**  This  is  the  last  will  and  testament  of  me, 
Eleonora,  the  wife  of  the  Venerable  Richard 
Davies,  Archdeacon  of  Brecon,  made  in 
pursuance  of  all  powers  enabling  me  in  this 
behalf.  I  devise  and  bequeath  all  the  estate, 
both  real  and  personal,  over  which  I  have 
any  disposing  power,  to  my  executors  here- 
inafter named,  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust  to  pay 
to  Frederick  Watkins,  of  Brecon,  out  of 
such  part  of  my  property  as  consists  of 
tithes,  the  sum  of  lOOl  a  year,  clear  of  all 
deductions,  and  also  upon  trust  to  allow  my 
said  husband  during  his  life  to  receive  the 
annual  produce  of  my  personal  estate,  and 
also  the  remainder  of  such  part  of  my  pro- 
perty as  consiste  of  tithes,  after  payment  of 
the  said  sum  of  100/.  a  year  to  Frederick 
Watkins.  I  direct  my  executors  to  allow  my 
personal  property  to  remain  upon  its  present 
investment  during  the  life  of  my  said  hus- 
band, and  after  his  decease  I  direct  them 
to  call  in  and  convert  the  same,  and  thereout 
to  pay  the  following  legacies. — [The  testa- 
trix then  gave  several  legacies,  amounting 


together  to  2,500/.,  and  proceeded.] — I 
appoint  Richaid  Thomas  William  Lamoart 
l^ckenden,  of  Dumbarton  Castle,  and 
Arthur  Armitage,  of  Morcaston,  near  Ross, 
Esqs.,  executors  of  this  my  will ;  and  I 
direct  them  to  retain  the  sum  of  100/.  cash 
for  their  trouble  in  executing  the  same, 
such  legacy  so  bequeathed  to  the  said 
Richard  Lambart  Brickenden  being  in  ad- 
dition to  the  share  he  may  be  entitled  to 
as  one  of  the  children  of  the  said  Richard 
Brickenden.  In  witness  whereof  I  have 
hereunto  set  my  hand  the  27th  day  of 
April,  1855. 

"  Eleonora  Davies." 

Eleonora  Davies  died  on  the  29th  of 
April,  1855,  leaving  Richard  Davies,  her 
husband,  her  surviving,  and  her  will  was 
duly  proved  by  the  pldntifib,  the  executors 
therein  named. 

Richard  Davies,  her  husband,  had  since 
died. 

The  plaintiffs,  as  executors,  had  received 
certain  moneys  which  were  subject  to  the 
trusts  of  the  indenture  of  the  19th  of  May, 
1823,  and  they  had  also  entered  into  a 
contract  for  the  sale  at  the  price  of  1,025/. 
of  the  tithes,  the  trusts  of  which  were 
declared  by  the  indenture  of  the  13th  of 
November,  1852.  Out  of  the  moneys  so 
received,  they  had  paid  the  debts  and 
funeral  aod  testamentary  expenses  of  the 
testatrix,  and  had  paid,  or  provided  for 
the  payment  of  the  legacies  mentioned  in 
her  will,  and  they  had  a  residue  remaining 
in  their  hands  of  about  700/.,  in  addition 
to  the  purchase-money  due  in  respect  of 
the  tithes. 

Such  residue  and  also  the  purchase- 
money  were  claimed,  on  the  one  hand,  by 
the  defendant  Thomas  Williams,  the  ex- 
ecutor of  Richard  Davies  her  husband,  and 
on  the  other  hand,  by  the  parties  claiming 
as  or  in  right  of  the  next-of-kin  of  Eleonora 
Davies :  and  the  bill  alleged  that  xmder 
these  circumstances  the  plaintiffs  were  un- 
able safely  to  dispose  of  such  residue  and 
purchase-money  except  under  the  direction 
of  the  Court  The  bill  accordingly  prayed 
that  the  respective  rights  of  the  defendant 
Thomas  Williams  and  of  the  next^f-kin,  or 
the  persons  representing  tHe  next-of-kin,  of 
Eleonora  Davies,  might  be  ascertained  and 
declared. 

Mr,  EveriUf  for  the  plaintiffs. 
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Mr.  Druce  and  Mr.  Freeling^  for  Thomas 
Williams,  the  executor  of  Richard  Davies. 
— ^The  will  of  Eleonora  Davies  appoints 
the  entire  interest  over  which  she  has  a 
disposing  power  to  her  executors,  and  after 
the  death  of  her  husband  they  are  to  dis- 
pose of  the  entire  interest  for  the  purpose 
of  conversion  into  money,  and  it  is  part 
of  the  money  thus  arising  that  is  undisposed 
of  But  it  is  clear  that  the  appointment 
exhausts  the  power  and  leaves  nothing  un- 
appointed,  and  therefore  nothing  to  go  to 
those  whose  claim  arises  only  in  case  of 
failure  of  appointment.  Under  the  old  law, 
the  undisposed  of  portion  would  have  gone 
to  the  executors  beneficially,  and  it  is  now, 
under  the  1  Will  4.  c.  40,  held  by  them  in 
trust  for  the  persons  who  would  have  been 
entitled  ah  intestcUa^  i.  ^,  for  the  represen- 
tative of  the  husband.  The  case^  in  fact 
concluded  by 

Chamberlain  v.  Hutchinson^  22  Beav. 
444,  and 

Lefevre  v.  Frteland,  24  Ibid  403;  and 

Eagum   V.  Applefordy    10  Sim.    274; 
8.C.  5  MyL  &  Cr.   56;  10  Law  J. 
Rep.  (n.s.)  Chana  81, 
is  really  in  our  favour. 

The  following  cases  were  also  referred  to— 

Dawson  v.  Glark^  15  Ves.  409. 

King  v.  Denison^  1  Ves.  k  B.  272. 

Thomas  v.  Jones,  1  De  Gex,  J.  k  Sm. 
63;  8.  a  32  Law  J.  Rep.  (n.s.)  Chana 
139. 
Mr,  Hardy  and  Mr,  J.  N.  Higgins,  Mr, 
Bevir  and  Mr.  Dundas  Gardiner,  for  the 
next-of-kin  of  Eleonora  Davies. — The  refer- 
ence to  1  WilL  4.  c.  40.  may  be  speedily 
disposed  of  The  gift  is  to  the  executors 
"  upon  trust,"  and  they  have  a  legacy  for 
their  trouble ;  the  case  therefore  is  not  one 
where  under  ike  old  law  the  executors  would 
have  taken  beneficially.  With  reference  to 
the  e£fect  of  Eleonora  Davies*s  will,  it  is  to 
be  observed  that  at  its  date,  and  also  at 
the  time  of  her  death,  she  was  a  feme  covert, 
and  it  is  well  established  that,  although  a 
person  sui juris  does,  by  exercising  a  general 
power  of  appointment,  make  the  appointed 
property  his  assets,  a  feme  covert  under 
similar  circumstances  does  not — 

Vaughan  v.  Vanderstegen,  2  Drew.  1 65 ; 

8haUock  v.  Shattock,  35  Law  J.  Rep. 
(n.s.)  Chanc.  509 ;  s  c.  2  Law  Rep. 
Eq.  182; 


Ex  parte  Mattheivman,  36  Law  J.  Rep. 
(n.s.)  Chanc.  90 ;  s.  c  3  Iaw  Rep. 
Eq.  781 ; 
Hobday  V.  Peters,  28  Beav.  354;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc  780 ;  and 
Easum  v.  Appleford,  loa  cit., 
are  direct  authorities  in  favour  of  our  con- 
tention. In 

Chamberlain  v.  Hutchinson  and 
Lefevre  v.  Freeland,  loc  cit 
the  instrument  exercising  the  power  took 
effect  when  the  appointor  was  sui  juris. 

James,  V.C. — I  think  that  the  property 
in  question  goes  as  undisposed  of  persomd 
estate  of  Eleonora  Davies.  Easum  v.  Apple- 
ford  seems  to  be  the  only  authority  on 
the  subject.  In  that  case,  a  legacy  which 
was  given  out  of  a  fund  over  which  a  tes- 
tatrix had  a  power  of  appointment,  lapsed  ; 
and  the  Vice  Chancellor,  and  after  him 
the  Lord  Chancellor,  held  that  the  sum 
which  thus  lapsed  did  not  fall  into  the 
general  residue  of  the  testatrix's  estate,  but 
went  to  the  persons  entitled  in  default  of 
appointment  But  the  Lord  Chancellor 
says,  ''No  doubt  she  might  have  made 
these  funds  part  of  her  general  estate,  but 
it  is  dear  she  never  intended  to  do  so.**  In 
this  case,  on  the  other  hand,  it  is  clear 
that  the  testatrix  did  intend  to  make  the 
whole  fund  part  of  her  personal  estate. 
She  not  only  gives  it  to  her  executors  eo 
nomine,  and  this  is  to  me  a  strong  indi- 
cation of  such  an  intention,  but  she  pro- 
ceeds to  speak  of  "  my  personal  property,'* 
which  woiild  include  savings  of  her  separate 
estate,  evidently  treating  the  property  over 
which  she  had  a  disposing  power  and  that 
which  was  in  the  strict  sense  her  own  as 
one  mass,  to  be  dealt  with  by  her  executors 
as  executors.  The  executors  therefore  hold 
the  property  in  question  upon  the  same 
footing  as  personal  estate  arising  from  any 
other  source,  that  is,  they  hold  it  upon 
trust  for  her  husband's  representative ;  and 
I  must  therefore  declare  that  the  defendant 
Williams  is  entitled  to  the  whole  of  the 
property  in  question. 


Solidion — Mean.  Clark  &  Pope,  agvnto  for  Mr. 
E.  Williamt,  Brecon,  for  pUintiflb;  Mean. 
Parker,  Rooke  k  Parkers,  Means.  Peacock  ft 
Goddard,  Mesm.  Wood,  Street  k  Hayter,  and 
Messrs.  Swann  k  Co. ,  for  o*  her  parties  interested. 
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Hathsrlst,  L.C. 
Feb.  24. 


CBUSB  V.  PAINB. 


SkareSj  Sale  and  Purchase  o/-^*^  Regis- 
tration Guaranteed  " — lAahility  of  Jobbery 
the  first  Purchaser, 

Where  a  purchase  of  shares  on  the  Stock 
Exchange  by  a  jobber  is  expressed  to  be 
•*  with  registration  guaroMteed^'  the  meaning 
of  the  contract  is  that  the  jobber  unit  either 
register  them  himself  or  will  find  a  pur- 
chaser who  will  accept  and  register  them. 
The  giving  in  therefore  by  the  jobber  to  the 
vendor's  brokers  of  the  name  of  a  transferee, 
who  is  accepted  by  the  vendor  as  purchaser, 
does  not  discharge  the  jobber  until  the  trans- 
feree has  actually  registered  the  shares  in 
his  name;  and,  if  the  transferee  does  not 
register^  the  jMer  is  bound  to  register  in 
his  own  name,  and  must  indemnify  the 
vendor  for  any  damage  suffered  by  him 
through  such  omission  to  register. 

The  case,  when  in  the  Court  below, 
is  reported  37  Law  J,  Rep,  (n.s.)  Chanc. 
71L 

The  late  Albert  Cruse,  on  the  2nd  of 
November,  1865,  sold  throogh  his  stock- 
brokers, Vertue  &  Whiting,  100  shares  in 
the  Contract  Corporation  (Limited)  to  the 
defendants  Hammon  Paine  and  George 
Paine,  stock-jobbers,  the  sale  being  specified 
as  being  ''  subject  to  the  rules  of  the  London 
Stock  Exchange,"  and  "  with  registration 
guaranteed,"  i,  e,,  by  the  Messrs.  Paine. 
Prior  to  the  15th  of  November,  which  was 
the  next  settling  day,  Messrs.  Vertue  re- 
ceived from  Messrs.  Paine  the  name  of  one 
Hutchinson  as  the  person  into  whose  name 
the  shares  were  to  be  transferred.  Cruse 
executed  a  transfer  to  Hutchinson,  and  re- 
ceived the  purchase-money  from  the  latter's 
brokers,  Price  &  Potts;  but  Hutchinson 
omitted  to  execute  the  transfer  or  to  have 
himself  registered  as  transferee.  A  decree 
had  been  obtained  from  Vice  Chancellor 
Stuart  (36  Law  J.  Rep,  (n.s.)  Chanc.  169), 
which  was  affirmed  on  appeal  by  the  Lords 
Justices  (37  Lew  J,  Rep.  (n.s.)  Chanc. 
485)  at  the  suit  of  the  Paines  against  Hut- 
chinson, ordering  the  latter  to  procure 
himself  to  be  registered  as  holder  of  the 
shares ;  but^  though  not  through  any  want 
of  diligence  on  the  part  of  the  Paines,  this 

Nbw  Ssries,  88.— Chakc. 


had  not  been  done,  and  Cruse  remained 
accordingly  on  the  register.  The  company 
had  been  ordered  to  be  wound  up  before 
Vice  Chancellor  Stuart's  decree  had  been 
made,  and  Cruse  had  been  settled  on  the 
list  of  contributories,  and  calls  to  the  amount 
of  3,500/.  were  made  upon  him.  Under 
these  circumstances  he  filed  his  bill  praying 
that  the  contract  for  sale  between  himself 
and  the  Paines  might  be  specifically  per- 
formed, and  the  latter  ordered  to  pay  the 
calls  already  made,  and  to  indemnify  him 
against  future  calls  and  liabilities.  The  case 
of  the  defendants  was  that  on  the  guaran- 
tee the  plaintiffs'  remedy,  if  any,  was  at 
law,  and  moreover  that  their  general  obli* 
gation  under  the  covenant  of  the  2nd  of 
November,  1865,  was  discharged  by  de- 
livering to  Cnise's  brokers  the  name  of  a 
bona  fide  purchaser  of  the  shares,  and  doing 
all  in  their  power  to  compel  him  to  register. 
The  special  guarantee  of  registration,  they 
alleged,  only  entitled  Cruse  to  the  inter* 
ference  of  the  Committee  of  the  Stock  Ex- 
change against  them  in  the  event  of  their 
not  exerting  themselves  to  procure  regis- 
tration. It  appeared,  however,  that  the 
Committee  of  the  Stock  Exchange,  before 
whom  the  defendants  had  brought  the 
case,  had  resolved  that  under  the  gua- 
rantee for  registration  the  defendants 
were  "liable  for  the  registration  of  the 
shares." 

Cruse  died  after  the  institution  of  this 
suit,  but  his  executors  revived  it  Cruse 
had  not  paid  any  of  the  calls  made  on  him. 
His  estate  having  been  sworn  under  100/., 
the  defendants  contended  that  at  any  rate 
as  against  his  executors  they  could  be  called 
upon  to  pay  his  estate  only  what  the 
liquidators  of  the  Contract  Corporation 
would  be  able  to  recover  against  it  Vice 
Chancellor  Giffard,  however,  held  that  on 
the  original  contract  the  plaintiff  had  a 
dear  equity  against  the  defendants,  that  if 
living  he  could  have  compelled  the  defen- 
dants to  pay  the  calls,  and  generally  to 
indemnify  him  in  respect  of  the  shares,  and 
that  their  liability  to  his  executors  was 
similar,  and  independent  of  the  amount  of 
the  plaintiff's  assets.  The  defendants  ap- 
pealed. In  the  mean  time  the  cases  of 
Coles  y,  Bristowe,  ante,  81;  s.  c  Law 
Rep.  4  Ch.  Ap.  3. 
and 
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OtuhU  ▼.  BriHowey  38  Law  J.  Rep. 

(n.8.)   C.P.   10;  8.  c.   Law  Rep.   4 

C.P.  36, 
had  been  decided  on  appeal  The  respon- 
dents in  the  present  appeal  conceded  that 
this  case  was  the  same  as  those  in  other 
respects,  but  urged  that  it  was  distinguished 
by  the  presence  of  the  guarantee  of  regis- 
tration. 

Sir  R.  Palmer,  Mr.  Kay  and  Mr,  J. 
Napier  Higginf  appeared  for  the  appellants. 
— They  argued  that  the  Vice  Chancellor's 
decision  could  not  be  supported  since  the 
appeal  decision  in  CoUm  v.  Bristowe,  al- 
though it  was  correct  according  to  the 
earlier  authorities,  which  left  the  rights  of 
parties  unchanged  by  the  execution  of  a 
transfer  until  complete  registration.  They 
contended  that  as  between  Cruse  and 
Hutchinson,  Cruse  had  become  trustee  for 
Hutchinson,  and  Hutchinson  was  bound  to 
indemnify  him.  Cruse  was  not  trustee  for 
the  defendanta  They  distinguished  the  case 
from 

In  re  The  National  Financial  Comr 
pany,  ex  parte  Oriental  Commercial 
Bank,  Law  Rep.  3  Ch.  Ap.  79L 
Besides,  the  obligation  to  register  cotdd 
attach  only  to  the  owner  of  the  shares,  who 
alone  could  register.  Consequently,  the 
liability  to  do  &e  act  of  regbtering  was 
as  entirely  transferred  to  Hutchinson  as  it 
had  been  held  to  be  in  Coles  v.  Bristotoe, 
The  circumstance  that  a  third  party  had 
given  a  guarantee  could  not  afifeot  the  ques- 
tion of  the  liability  to  register  as  between 
vendor  and  purchaser.  It  was  Messrs.  Paine*8 
duty,  indeed,  under  their  guarantee  to  do 
all  in  their  power  to  procure  registration 
by  Hutchinson.  But  this  they  had  done  in 
instituting  their  suit  To  make  them  liable 
for  more  would  be  to  give  a  different  effect 
to  a  guarantee  in  this  case  than  in  any 
other.  The  principle  of  a  contract  with  a 
jobber  was  that  the  jobber's  liability  ceased 
after  he  had  handed  in  the  name  of  a  real 
purchaser,  and  that  nominee  of  his  had 
been  accepted.  Thenceforward  the  transferor 
and  this  transferee  were  in  perfect  privity 
with  each  other,  and  the  transferor  could 
no  longer  sue  the  jobber.  If,  however, 
Cruse,  by  the  application  of  this  principle, 
became  in  privity  with  Hutchinson,  the  gua- 
rantee could  not  affect  this  privity.     The 


guarantee  in  nowise  implied  a  liability  of 
Uie  guarantors  to  take  the  registration  in 
their  own  names. 

Then,  supposing  even  that  the  plaintiff 
could  establish  any  right  to  indemnity 
as  against  the  defendants,  what  was  the 
proper  measure  of  this  indemnity?  Accord- 
ing U>  the  Vice  Chancellor's  decree,  the  result 
might  be  to  give  Cruse's  executors  some 
thousands  of  pounds  for  the  benefit  of  an 
insolvent  estate.  Yet  the  decree  did  not 
proceed  on  this  footing,  but  implied  that 
the  sum  to  be  paid  by  the  defendants  was 
to  be  for  the  benefit,  not  of  Cmse's  estate, 
but  of  the  Contract  Corporation,  which 
nevertheless  was  not  allowed  to  intervene 
in  any  way. 

The  plaintiff's  remedy,  if  any,  was  at 
law. 

Mr,  Mellish  {pi  the  Common  Law  Bar) 
and  Mr,  Marten  contended  that  the  simple 
effect  of  the  guarantee,  which  they  allowed 
was  the  sole  distinction  between  the  present 
case  and  those  of  CoUe  v.  BritUnoe  and 
Orissell  v.  Brietowe,  was  to  continue  the 
jobber's  liability  up  to  registration.  That 
was  the  object  of  the  additional  commission 
paid  when  such  a  guarantee  was  given.  In 
fact,  in  the  former  cases  the  answer  to  the 
aigument  as  to  the  hardship  on  a  vendor  of 
forcing  him  to  take  any  one  the  jobber 
offered  as  transferee,  had  invariably  been 
that,  by  paying  for  a  guarantee  of  registra- 
tion, the  vendor  could  have  kept  the  jobber 
directly  liable  to  him.  The  original  relation 
between  the  vendor  and  jobber  was,  indeed, 
that  of  vendor  and  purchaser,  not,  as  con- 
tended for  the  defendants,  of  surety  and 
principal ;  and  the  object  of  the  guarantee 
was  to  maintain  this  relation  till  the  regis* 
tration  of  some  transferee. 

As  for  the  argument  about  the  amount 
of  Cruse's  assets,  it  was  strange  if 
damages  could  be  reduced  because  of  the 
insolvency  of  the  estate  to  which  they 
were  payable.  Then,  again,  it  had  been' 
argued  that  this  was  not  a  case  for 
equity.  But  a  contract  for  the  sale  of 
shares  was  proper  matter  for  a  suit  for 
specific  performance,  as  appeared  from 
Fiune  v.  Hutchinson, \  and  if  there  were  a 
right  to  file  a  bill  for  specific  performance, 
clearly  a  case  for  indemnity  might  also  be 
made  at  equity.    Nor,  when  the  right  to 
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come  into  equity  had  once  vested,  could  it 
be  devested  by  taming  it  into  a  mere  right 
to  damages. 

Sir  R.  Palmer^  in  reply,  said  that  before 
a  jury  it  woold  have  been  necessary  to  shew 
ai^nal  damage,  which  had  not  been  shewn 
here.  The  present  was  not  a  case  for  specific 
performance.  On  the  defendants'  view  of 
the  force  of  this  guarantee,  the  plaintiff 
would  have  got  something  substantial  under 
it  in  obtaining  the  suretyship  of  the  defen- 
dants and  their  guarantee  for  the  fulfilment 
of  the  contract. 

The  LoBD  Chakgbllob  said :  I  had 
thought  at  first  oi  taking  time  to  consider 
this  case;  but  after  the  very  able  and 
learned  arguments  which  have  been 
addressed  to  me,  I**  do  not  think  there 
is  any  occasion  for  me  to  reserve  judg- 
ment. 

Part  of  the  aigument  was  addressed  to 
the  case  of  Coles  v.  Bristowe  (1).  With 
reference  to  the  decision  that  was  come  to 
in  that  case,  I  acquired  a  good  deal  of 
information  then  upon  'the  subject  from  all 
the  authorities  which  were  brought  before 
the  Court.  It  seemed  to  me,  I  confess, 
then,  and  looking  back  to  the  case  of 
Paine  v.  HutcluTUon  (2)  it  appears  to  me 
now,  that  that  case  might  well  be  rested  (it 
may  or  may  not  be  so,  I  have  not  all  the 
materials  before  me  as  to  the  expressions 
thore  used)  upon  this  distinction:  that  in 
the  case  of  the  ordinary  sale  through  the 
medium  of  the  jobber  or  broker  it  is  now 
established,  through  the  decisions  that  have 
taken  place  both  here  and  at  law,  that  the 
real  contract  is  this :  that  the  contract  of 
the  jobber  is,  that  at  the  settling-day  he 
will  either  take  the  shares  himself  and 
register  the  transfer,  or  that  he  will  give 
the  name  of  one  or  more  transferees,  to 
whom  no  reasonable  objection  can  be 
made,  who  will  accept  and  pay  for  the 
shares. 

Now,  there  is  superadded  to  the  ordinary 
rule  here  this  express  provision :  that  the 
sale  is  made  not  in  the  ordinary  way,  and 

(1)  AnUy  81 ;  s.  e.  Law  Bep.  4  Ob.  Ap.  3. 

(2)  86  Law  J.  Bap.  (v.s.)  ChMie.  169 ;  s.  o. 
Lftw  lUp.  8  £q.  267. 


simplidter,  but ''  with  registration  guaran- 
teed.'' Now,  it  seemed  to  me,  I  confess, 
upon  consideration  and  reconsideration  of 
Coies  V.  Briatowe  and  Paine  v.  Hutchinson^ 
that  there  is  a  very  material  distinction 
introduced  by  these  words,  "registration 
guaranteed,"  into  the  ordinary  contract. 
It  is  a  superadded  term.  The  ordinary 
contract  will  extend  up  to  that  term,  and 
then  by  that  term  there  will  be  something 
introduced  different  from  the  ordinary 
contract;  something  wotdd  have  been 
added  to  it,  the  exact  meaning  of  which 
the  Court  is  now  called  upon  to  arrive 
at. 

Taking,  then,  the  ordinary  contract, 
namely,  that  Mr.  Paine  had  gone  to  Mr. 
Cruse  simplidter^  and  in  the  ordinary 
course  of  dealing  on  the  Stock  Exchange, 
Mr.  Paine  would  have  been  liberated  the 
moment  that  he  found  a  purchaser  who  was 
free  from  reasonable  objection,  and  who  was 
willing  to  accept  a  transfer,  and  to  pay  for 
the  shares.  Up  to  that  stage  he  would  have 
done  all  that  was  required  under  this 
contract,  omitting  the  words  "registration 
guaranteed.''  What  is  there  now  imposed 
upon  him  by  those  superadded  words?  Sir 
Roundell  Palmer  says,  all  that  is  done  is 
this,  the  contract  will  proceed  exactly  as 
before,  and  must  be  performed  in  exactly 
the  same  manner,  and  to  no  greater  extent 
as  regards  the  dealing  with  the  shares; 
but  we  undertake  a  separate  liability,  and 
when  the  contract  has  been  performed  in 
the  ordinary  mode  of  the  Stock  Exchange, 
and  a  willing  purchaser  has  been  found,  who 
has  paid  the  money  and  accepted  the  transfer, 
we  are  liberated  from  doing  anything  more 
with  reference  to  the  contract,  qua  contract, 
for  the  purchase  and  sale.  But  we  have  a  sepa- 
rate engagement  as  it  were,  a  separate  con- 
tract or  undertaking,  on  our  part,  by  which 
we  say  we  will  guarantee  the  performance 
of  another  condition,  namely,  that  having 
produced  to  you  the  purchaser,  and  having 
procured  him  to  accept  and  undertake  to 
pay  the  money,  we  would  further  guarantee 
that  you  should  not  be  entitled  to  look  to 
us  except  for  this  special  provision,  viz , 
that  he  shall  register  himself  as  a  share- 
holder, that  whereas,  under  the  ordinary 
contract,  you  would  file  your  bill  to  compel 
him  to  register  (and  I  apprehend    you 
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would  be  entitled  to  do  it),  here  you  will 
not  be  bound  to  take  that  step,  or,  if  you 
do  take  it,  at  all  events  you  have  the  addi- 
tional guarantee,  or  if  you  do  not  choose 
to  take  it,  you  must  rest  upon  our  simple 
guarantee  that  we  will  engage  that  he  shall 
so  effect  the  transfer. 

Now,  it  does  not  appear  to  me  that  that 
is  the  sound  construction  of  the  contract, 
because  I  think  there  is  a  great  deal  of 
force  in  what  Mr.  Mellish  says,  that  the 
contract  is  really  one  indissoluble  bargain 
for  a  given  price,  a  price  fixed  with  refer- 
ence to  the  value  of  this  guarantee.  The 
shares  were  parted  with  to  the  seller  to 
be  dealt  with  over  and  above  the  ordinary 
provisions  of  a  contract  of  this  description, 
and  with  this  superadded  condition,  that 
you  shall  find  me  a  purchaser  not  merely 
willing  to  pay  for  and  accept  the  shares, 
but  a  purchaser  who  is  willing  to  and  will 
register  them,  and  that  until  you  have 
found  a  purchaser  willing  to  accept  and 
pay  and  to  register  (the  fact  is  it  appears 
to  me  to  have  that  term  superadded  to  the 
contract),  until,  that  is,  you  have  found 
that  purchaser,  not  only  who  is  willing, 
but  who  has  paid  and  accepted  and  regis- 
tered, you  are  not  discharged  from  the 
engagement  that  you  entered  into.  In  the 
first  place,  it  is  reasonable  that  the  ordinary 
custom  and  practice  which  has  been  fol- 
lowed for  so  long  a  time  on  the  Stock 
Exchange  should  be  i:ecogni£ed.  If  you 
choose  to  add  this  term,  what  you  mean  is 
this  :  I  am  the  purchaser  unless  I  procure 
some  one  else  to  stand  in  my  stead,  so  that 
I  am  entitled  to  transfer  to  some  one  else 
that  will  take  them,  or  some  one  else  that 
will  buy  and  register  them ;  and  therefore 
that  contract  is  not  completed  until  the 
man  who  enters  into  it  has  either  himself 
bought  and  registered,  or  has  procured  a 
purchaser  who  has  bought  and  registered, 
the  shares.  Consequently,  as  Mr.  Hutchin- 
son has  not  been  to  this  moment  registered 
the  purchaser,  the  original  purchaser,  if  I 
may  so  call  him,  that  is,  the  original  con^- 
tractor,  has  not  performed  the  whole  of 
his  contract,  he  has  not  performed  the  one 
alternative  of  his  contract,  which  was  to 
find  some  one  who  should  be  bound  to  do 
those  acts.  He  has  not  found  the  other  per- 
son, and  he  remains  therefore  liable  himself 


to  perform  the  contract  He  says,  I  will  find 
you  a  purchaser  in  any  other  respect  than  that 
which  is  most  important  Of  course  these 
contracts  for  registration  are  only  entered 
into  when  there  is  a  doubt  and  difficulty 
(inasmuch  as  there  is  a  sacrifice  of  price), 
with  reference  to  the  company  from  whicli 
the  person  wishes  to  be  liberated.  And  it 
would  be  a  strong  construction  of  the  con- 
tract to  say,  all  that  yon  intend  by  this 
contract  with  your  original  vendee  is  this: 
not  that  he  will  take  the  shares,  and  get 
you  off"  the  list,  but  that  he  will  enter  into 
a  contract  that  he  will  guarantee  yon  from 
all  the  consequences  of  remaining  on  the 
list  I  think  the  sound  construction  is  that 
he  will  do  what  he  is  bound  to  do,  that  is, 
that  he  will  specifically  perform  that  which 
he  has  undertaken  to  do.  These  risks  may 
go  on  for  years  and  years.  If  you  are  to 
rest  upon  such  a  guarantee,  with  the  con- 
struction I  have  heard  put  upon  it  to-day, 
you  must  remain  for  years  and  years  upon 
the  register ;  and  tJie  only  remedy  yon 
have  is  one  of  two  things,  either,  accor<ting 
to  Mr.  Mellish's  view,  you  must  go  before 
a  jury  and  ascertain  uno  flatu  all  the  con- 
sequences that  may  happen  to  you  from 
remaining  upon  the  list,  and  get  the  jury 
to  give  you  what  they  think  you  are  entitled 
to ;  or,  according  to  the  other  view,  yon 
must  remain  upon  the  list  year  by  yeiff 
awaiting  the  inconvenience  which  you 
yourself  or  your  estate  will  be  subjected 
to  in  having  caUs  made  upon  you,  and  then 
having  to  go  to  another  person  who  has 
entered  into  this  contract  That  does  not 
seem  to  me  the  reasonable  construction  of 
these  words,  ascertained  according  to  the 
custom  of  the  Stock  Exchange,  viz.,  **  regis- 
tration guaranteed.''  What  is  said  is  this  : 
I  will  either  myself  take  your  shares,  and 
put  myself  upon  the  register,  or  find  some 
one  else  who  will  do  it  I  think  that  would 
be  the  meaning  of  the  superadded  words, 
^'registration  guaranteed." 

On  these  grounds  I  agree  mainly  with 
the  decision  diat  has  been  come  to,  because 
as  no  purchaser  has  yet  been  found,  the 
original  purchasers,  the  original  contractors, 
appear  to  me  to  remain  Uable  upon  their 
contract,  they  not  having  performed  the 
other  alternative  of  that  contract.  But  I 
have  some  doubts  upon  another  point,  which 
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makes  no  difference  as  to  the  question  of 
costs,  because  in  truth  the  principle  of  the 
indemnity  is  an  indemnity  against  all 
costs.  It  appears  to  me  that  the  differ- 
ence is  probably  more  critical  than  sub- 
stantial; but  I  confess  there  is  a  little 
speciality  in  the  form  of  the  decree 
which  orders  all  these  moneys  which  are 
called  for,  amounting  to  many  thousands 
of  pounds,  8,000/.  or  9,000/.,  to  be 
paid  to  the  executors  of  the  deceased 
original  plaintiff^  these  executors  under- 
taking to  pay  it  over.  What  I  think  is 
contracted  for  is  this,  that,  he  becoming 
a  trustee  of  these  persons  who  had  so 
contracted  with  him,  he  is  entitled  to  be 
put  in  the  position  of  being  liberated  from 
all  responsibility.  It  appears  to  me  that 
the  better  form  would  be  to  put  it  in  this 
way,  which  I  propose  to  do.  It  is  not  a 
substantial,  but  rather  a  verbal  difference. 
Still  I  think  it  brings  it  out  clearer.  Put 
in  first  the  words,  '^  The  defendants  to  pay 
the  costs  of  the  suit  up  to  and  including 
the  costs  of  the  appeal"  Then  go  on  to 
"  declare  that  the  defendants  were,  by  virtue 
of  the  agreement  with  the  late  plaintiff  in 
the  bill  mentioned,  liable  to  procure  a  regis- 
tration of  the  shares  of  the  late  plaintiff 
under  the  said  agreement  referred  to  in 
the  name  of  some  person  other  than  the 
plaintiff  on  or  before  the  15th  of  November, 
1865,  and  are  now  bound  to  procure  the 
release  or  discharge  of  the  late  plaintiff's 
estate  from  the  payment  of  all  cfdls  which 
have  been  made  on  such  shares  since  the 
above-mentioned  date,  and  further  to  in- 
demnify the  estate  against  all  costs,  dam- 
ages and  expenses  in  respect  of  such  caUs, 
or  otherwise  on  account  of  the  name  of 
the  late  plaintiff  remaining  on  the  register 
after  the  date  aforesaid";  and  then  decree 
the  defendants  to  '^procure  such  release  or 
discharge  accordingly,  either  by  payment 
of  the  said  calls  or  otherwise,  and  to  indem- 
nify his  estate  against  all  such  costs  and 
damages  as  aforesaid;"  with  ''liberty  to 
the  plaintiff  in  the  revived  suit  to  apply 
in  chambers  in  respect  of  such  release  and 
discharge,  and  also  as  to  subsequent  costs." 
I  think  that  will  meet  the  justice  of 
the  case,  and  be  a  more  correct  form  of 
decree. 

I  ought,  perhaps,  to  have  noticed  a  point 


which  was  urged  upon  me  in  the  argument 
upon  the  subject  of  the  transfer  being 
actually  executed.  I  think  nothing  of  that, 
for  it  is  stated  in  the  defendants'  own 
answer,  that  they  sent  in  that  name  to  the 
plaintiff,  and  the  plaintiff  would  be  bound 
as  far  as  things  went  to  accept  any  name 
that  should  be  so  sent  in,  always  relying 
upon  his  right  to  have  it  registered;  and 
the  defendants  cannot  set  up  any  case  as 
to  their  having  sent  in  a  name  which  was 
absolutely  necessary  to  enable  them  to 
perform  their  contract  They  cannot  rely 
upon  that  as  discharging  them  from  the 
contract,  unless  the  whole  contract  is  ful- 
filled by  the  completion  of  the  registra- 
tion. 


Solidton — Mesan.  Lewis,  Munns,  Kudd  k  Long- 
den,  for  appellants;  Messrs.  Thomas  k  Hollams, 
for  respondents. 


LOBD  ROXILLT,  M.B. 

Jan.  15. 


JOHNSON  V,  LANDEB. 


Judicial  Separation— 20  ^  21  Vict,  c,  85. 
*.  25. — Right  of  Wife  to  Personalty/  not 
reduced  into  Possession, 

A  share  of  a  settled  fund  became,  on  the 
death  of  a  tenant  for  life,  payable  to  a 
married  woman.  After  the  death  of  the 
tenant  for  life,  but  before  the  share  had 
been  redticed  into  possession^  the  married 
woman  obtained  a  decree  of  judicial  separa- 
tion from  her  husband: — Held  that  she  ukis 
entitled  to  her  share  absolutely,  as  a  feme 
sole. 

The  plaintiff  was  the  daughter  of  Mrs. 
Barbone  by  her  first  marriage,  and  was 
entitled  under  the  settlement  executed  on 
her  mother's  second  marriage  to  a  third  of 
the  fund  settled,  subject  to  her  mother's 
life-interest 

The  plaintiff  married  in  1842,  no  settle- 
ment being  made  of  her  property.  Her 
mother  died  on  the  19th  of  March,  1867; 
and  on  the  7th  of  February,  1868,  before 
the  money  to  which  the  plaintiff  was  entitled 
under  her  mother'ssettlement  had  been  paid, 
a  decree  of  judicial  separation  between  the 
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plaintiff  and  her  husband  was  made.  The 
question  now  raised  was,  whether  she  was 
entitled  to  the  money  as  d^feme  sole, 

Mr,  E,  K.  Kar$lake  and  Mr,  Bristawey 
for  the  plaintiff,  cited 

20<^21  Vict,  c  85,8,25  {\). 
WelU  V.  Malhojt,  31  Beav.  48;  s.  c  31 
Law  J.  Kep.  (n.s.)  Chanc.  344. 

Mr,  Archibald  Smithy  for  parties  not 
interested  in  the  present  question. 

Mr,  Jervisy  for  the  husband  and  the 
trustees  of  the  settlement — This  property 
did  not  come  to  or  devolve  upon  the  plaintiff 
during  the  continuance  of  the  judicial  sepa- 
ration. It  is  not  yet  in  her  possession,  and 
it  ought  to  be  settled. 

The  Masteb  of  the  Kolls  held  that 
the  plaintiff  was  entitled  to  her  share  of 
the  ftind  absolutely,  as  a  feme  sole.  This 
was  property  for  which,  if  there  had  been 
no  judicial  separation,  the  husband  could 
have  given  a  receipt;  and  the  25th  section 
of  the  Divorce  and  Matrimonial  Causes 
Act  transferred  to  the  wife  this  right  to 
give  a  receipt. 

Solioiton — Meaan.  fielder  ft  Samner;  Menra. 
Treherne  k  WoUbretui ;  and  Menn.  Morrii, 
Stone  k  Townsend,  for  the  difierent  partiet 
interested. 


Lord  Romillt,  M.R. 
Jan.  22. 


FISHIB  V,  QILPIK. 


(1)  ''  In  every  oMe  of  a  jadioiAl  ■epantton  t^e 
wife  shall,  from  the  date  of  the  sentence  and  whilst 
the  separation  shall  oontinue,  be  considered  as  a 
fome  sole  with  respect  to  property  of  every  descrip- 
tion which  she  may  acquire  or  which  may  come  to 
or  devolve  npon  her;  and  such  property  may  be 
disposed  of  by  her  in  aD  respects  as  a  feme  sole^ 
and  <m  her  decease  the  same  shall,  in  case  she  shall 
die  intestate,  go  as  the  same  would  have  gone  if  her 
hasband  bad  been  then  dead;  provided,  that  if  any 
inch  wife  should  again  cohabit  with  her  husband, 
all  such  property  as  she  may  be  entitled  to  when 
■nch  cohabitation  shall  take  place  shall  be  held  to 
her  separate  use,  subject,  however,  to  any  agree- 
ment in  writing  made  between  herself  and  her 
husband  wUlst  separale." 


Trustee — Improper  Investment — Extent 
of  Liability. 

A  trustee,  unth  power  to  invest  in  consols 
or  on  real  seeurityy  who  makes  an  improper 
investmenty  has  the  option  of  replacing  either 
the  actual  sum  misapplied  with  interest  at 
4/.  per  cent,  per  annum^  or  the  sum  which 
would  have  been  produced  by  an  investment 
in  consols. 

JElobinson  v.  Robinson,  1  De  Oex,  M.  ds 
O,  247;  s.  c  21  Law  J.  Rep,  (n.s.)  Chanc. 
Ill,  followed ;  Brown  v,  Qellatly,  Law 
Rep.  2  Ch.  Ap.  751,  distinguished. 

The  testator  in  this  cause  was  the  trustee 
of  a  settlement,  having  power  to  invest  in 
the  public  funds  of  Great  Britain,  or  in 
government  or  real  securities  in  England ; 
but,  in  1861,  he  had,  at  the  request  of  the 
tenant  for  life,  who  died  in  February,  1867, 
invested  a  large  sum  on  the  security  of 
debentures  of  the  London,  Chatham  <& 
Dover  Railway.  The  question  submitted 
to  the  Court  was  whether  his  estate  was 
now  liable  only  to  repay  the  sum  so  im- 
properly invested,  with  interest  at  4/.  per 
cent  per  annum  from  the  death  of  the 
tenant  for  life,  or  to  restore  to  the  trust 
funds  such  a  sum  of  consols  as  could  have 
been  purchased  with  the  sum  misi^plied 
on  the  day  when  the  breach  of  trust  was 
committed,  together  with  the  dividends 
which  would  have  accrued  from  the  date 
of  the  death  of  the  tenant  for  life. 

Mr,  Montague  Cookson,  in  submitting 
the  question  to  the  Court,  said  that  the 
former  alternative  was  supported  by 

Robinson  v.  Robinson,  1  De  Qex,  M.  <fe 
G.  247 ;  8.  a  21  Law  J.  Rep.  (n.s.) 
Chanc.  Ill; 
but  that  this  authority  had  been  shaken  by 
Broum  v.  Qellatly y  Law  Rep.  2  Ch.  Ap. 
751. 
Mr.  JoUiffe  appeared  for  the  executors 
of  the  tenant  for  life,  who  had  covenanted 
to  indemnify  the  trustee. 

The  Master  of  the  Rolls  held  that 
the  trustee  still  had  the  option  accorded  to 
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him  in  Eohinson  y.  Eobinson,  aince  in 
Brawn  v.  OellaUy  the  question  was  not 
between  trustee  and  cutui  que  trust,  but 
between  tenant  for  life  and  remainderman. 

SoUdtora— Mr.  J.  L.  Tomlin,  agent  for  Mr.  J.  B. 
Tomlin,  Richmond,  for  the  oeetuiB  que  trust; 
MesBrs.  Fisher  &  Fisher,  for  all  parties  interested. 


LOEO  BOMILLT,  M.B. 

Jan.  28. 


1 


In  re  the   ooitnty 

LIFE       ASSURANCE 
COMPANY. 


Soltcttor^s  Lien — Partner's  Right, 

A.  was  appointed  solicitor  of  a  company. 
B.  entered  into  partnership  with  him,  and 
they  acted  as  joint  solicitors  for  the  company 
until  it  was  wound  up,  when  they  acted  for 
the  liguidators.  After  the  dissolution  of  their 
partnership,  B.  acted  separately  for  the 
liquidators: — Held,  that  B,  had  no  lien  for 
costs  on  the  documents  of  the  company  in  his 
possession. 

This  was  a  summons  issued  by  the  offi- 
dal  liquidator  of  the  County  Infe  Assur- 
ance Company,  to  compel  Mr.  Mayhew,  a 
solicitor,  to  attend  before  the  examiner  of 
the  court  and  produce  certain  documenta 

Mr.  Mayhew  declined  to  produce  them, 
on  the  ground  of  an  unsatisfied  lien  for 
costs.  He  admitted  that  he  had  never  been 
expressly  appointed  solicitor  of  the  com- 
pany, but  he  relied  upon  the  following 
fects:— 

On  the  formation  of  the  company,  Mr. 
Edmands  was  appointed  solicitor  by  the 
articles  of  association,  and  in  October,  1865, 
Mr.  Mayhew  entered  into  partnership  with 
Mr.  Edmands,  and  they  both  acted  as 
joint  solicitors  of  the  company,  until  reso- 
lutions were  passed  by  it,  on  the  7th  of 
February,  1866,  for  a  voluntary  winding- 
up.  Then  they  acted  as  solicitors  of  the 
liquidators. 

On  the  27th  of  July,  1867,  an  order  was 
made  for  winding  up  the  company  compul- 
sorily ;  and  on  the  hearing  of  the  petition 
for  that  purpose  Mr.  Mayhew,  on  the  in- 
structions of  the  liquidators,  appeared,  and 
obtained  an  order  for  payment  of  the  costs 
of  such  appearance.    He  also  acted  sepa- 


rately for  the  liquidators  in  certain  pro- 
ceedings at  law. 

The  books  and  documents  which  Mr. 
Mayhew  now  refused  to  produce  came  into 
the  possession  of  himself  and  Mr.  Edmands 
in  the  course  of  their  business  as  solicitors 
for  the  company,  and  afterwards  of  the 
liquidators.  No  part  of  the  bill  of  costs  for 
these  services  had  been  paid  either  to  him- 
self or  to  Mr.  Edmands. 

The  partnership  was  dissolved  in  July, 
1868,  and  the  books  were  now  in  the  sole 
possession  of  Mr.  Mayhew. 

Mr.  Jessel  and  Mr,  Ince,  for  the  official 
liquidator. — Even  if  the  lien  exists  it  is  no 
answer  to  the  summons — 

LockeU  V.  Cary,  10  Jur.  N.S.  144. 
Simmonds  v.  the  Great  Eastern  Mail- 
way  Company,  ante,  87;  s.c.  Law 
E^p.  3  Ch.  Ap.  797. 

Mr.  Roxburgh  and  Mr,  Caldecott,  for 
Mr.  Mayhew,  cited 

In  re  Faithfull,  Law  Rep.  6  Eq.  325. 
Bozon  V.  BoUand,  4  Myl.  <fe  Cr.  354; 

s.  c.  9  Law  J.  Hep.  (n.&)  Chsmc.  123. 
Lord  V,   Wormleighton,  Jac.  580. 
Griffiths  Y,  Griffiths,  2  Hare,  587  ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  397. 
Potter's  case,  1  De  Gex  &  Sm.  728;  s.a 

18  Law  J.  Rep.  (n.s.)  Chana  247. 

Lord  Romillt,  M.R. — It  is  clear  that 
Mr.  Mayhew  never  was  the  solicitor  of 
the  company.  Mr.  Edmands  was,  but  by 
taking  a  partner  he  does  not  make  him  the 
solicitor  of  the  company.  The  partnership 
is  dissolved,  and  if  I  were  to  make  the 
liquidator  pay  the  bill  of  costs  to  Mr.  May- 
hew, he  might  have  to  pay  it  over  again  to 
Mr.  Edmands  or  his  assignee.  I  infer  that 
the  liquidators  did  employ  Mr.  Mayhew 
separately  in  the  proce^lings  at  law,  but 
the  liquidators  are  not  the  company.  I 
must  therefore  order  Mr.  Mayhew  to  pro- 
duce the  documents. 

Solicitors— Mr.  Donnithonie,  for  the  liqaidfttor; 
Mr.  Sydney  Mayhew,  for  Mr.  Biaybew. 
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Lord  Bomillt,  M.B.  1  bcholfikld  v.  lock- 
Doa  19,  22.       /  wood. 

Soltciton^  Lim--23  &  24  Vict.  e.  127. 
«.28.    * 

In  a  foredosure  suit  it  tooB  declared  that 
D.  was  entitled  to  redeem  a  portion  of  the 
property^  the  subject  of  the  suit;  but  the  final 
certificate  had  not  been  made.  His  soUcUorif 
costs  were  declared  to  be  a  charge  on  the  estate 
and  interest  of  Z>,  and  a  sale  was  ordered. 

This  was  a  suit  for  redemption  and  fore- 
closure, the  plaintiff  being  entitled  to  the 
equity  of  redemption  of  one-sixth  part  of 
the  property,  the  subject-matter  of  the  suit, 
and  also  to  certain  charges  on  a  moiety  of 
the  estate.  W.  R.  Durant,  a  defendant  to 
the  suit,  was  entitled  to  the  equity  of  re- 
demption of  the  ^remaining  third  of  the 
estate. 

By  the  decree  it  was,  amongst  other 
things,  directed  that  upon  W.  R  Durant's 
paying  to  the  plaintiff  what  should  be  cer- 
tified as  due  on  his  share  of  the  estate 
within  six  months  after  the  date  of  the 
chief  clerk's  certi6cate,  the  legal  estate 
should  be  conveyed  to  him,  and  in  default 
that  he  should  be  foreclosed. 

Before  the  chief  clerk  made  his  general 
certificate  Durant  was  abjudicated  bank- 
rupt, and  his  solicitors  presented  a  petition 
praying  that  it  might  be  declared  that  they 
were  entitled  to  a  charge  for  the  amount  of 
their  taxed  costs  upon  all  the  estate  or 
interest  of  Durant,  or  his  assignee,  in  the 
mortgaged  premises,  for  taxation  of  their 
costs,  and  for  a  sale  and  payment  of  their 
costs  out  of  the  proceeds.  Tlie  petition  was 
supported  by  an  affidavit  that  the  petitioners 
believed  that  the  accounts  and  inquiries 
directed  by  the  decree  would  shew  that 
Durant's  interest  was  of  value. 

Mr,  Montague  Cookson,  for  the  peti- 
tioners, submitted  that  Durant's  interest 
was,  within  the  words  of  the  act,  "  property 
recovered  or  preserved"  in  a  suit  The 
solicitors  were  entitled  to  a  charge,  though 
the  interest  of  their  client  might  turn  out 
valueless — 

Bailey  v.  Birchall,  2  Hem.  A  M.  371. 

The  Master  of  the  Rolls  (Dec.  22) 
said.  He  thought  the  petition  came  within 


the  words  of  the  act  The  interest  was  not 
"  recovered,"  but  he  thought  it  might  fairly 
be  said  to  be  "  preserved."  He  thought  the 
act  was  intended  to  be  construed  liberally. 
He  made  the  order  as  prayed. 

Solioiton — MMsn.  Patenon,  Snow  k  Burney. 


Lord  Romillt, 
Dea 


mxT,  M.R.  j 
16,  16.        I 


DRAZ  V,  THE  801CEB- 
8ET  AND  DORSET 
RAILWAY  COMPANY. 


Parties  —  Suit  by  Unpaid  Vendor  — 
Debenture  Holder — Receiver. 

In  a  suit  by  an  unpaid  vendor  against  a 
railway  company,  dd>€nture  holders  of  the 
company  who,  in  another  suit  have  obtained 
a  receiver,  are  properly  made  co-defendants. 

The  plaintiff  in  this  suit,  having  agreed 
to  sell  land  to  the  defendant  railway  com- 
pany, by  the  present  bill  sought  the  usual 
relief  claimed  by  the  unpaid  vendor.  Two 
persons  were  made  defendants  on  the  ground 
that  they  had,  as  holders  of  mortgage 
debentures  of  the  company,  obtained  in  a 
different  suit  a  receiver  of  the  tolls  and 
sums  of  money  arising  out  of  the  under- 
taking. The  question  was  now  raised 
whether  these  persons  were  proper  parties. 

Mr.  A.  O.  Langley,  for  the  debenture 
holders. — We  ought  not  to  be  parties.  We 
are  not  parties  to  the  contract,  specific  per- 
formance of  which  is  sought  by  the  bill ; 
and  we  are  not  in  possession.  It  is  the 
Court,  by  its  receiver,  which  is  in  pos- 
session. 

Mr,  Fry  (Mr.  Jessel  with  him),  for  the 
plaintiff,  cited 

The  Bishop  of  Winchester  v.  the  Mid 
Hants  Railway  Company,  37  Law  J. 
Rep.  (N.a)  Chanc.  64;  a  c.  Law  Rep. 
5  Eq.  17. 

The  Master  op  the  Rolls  (Dec.  16), 
on  the  authority  cited,  held  that  the  de- 
benture holders  were  necessary  parties. 

Solidton — Messn.  Elsdale  &  Byrne,  for  pUintiff ; 
Memrs.  Jones  &  BlaxlAnd,  a^^ts  for  Mr. 
J.  Miller,  Bristol,  for  defendants,  MUler  k 
Chandler ;  Mr.  W.  Toogood,  for  the  railway 
company. 
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{In    re    the    general 
ESTATES         COMPANY 
(limited). 
(Ex  parte  hastie.) 

CofUrifmtory — Liability  of  Discharged 
Bankrupt — Bankruptcy  Act,  1861,  *.  154. 
^Companies  Ad,  1862,  m.  16,  75,  77. 

Where  the  assignee  of  a  bankrupt  share- 
holder in  a  limited  company y  registered 
under  the  act  of  1862,  has  repudiated  the 
bankrupts  shares^  and  the  company  is 
wound  up  after  the  discharge  of  the  bank- 
ruptj  the  bankrupts  name  is  properly  re- 
tained on  the  list  of  contributories, 

Prima  facie  future  calls  to  be  made  by 
a  company  not  in  course  of  winding-up  are 
not  capable  of  valuation  at  the  date  of  the 
bankruptcy,  and  therefore  are  not  provable 
under  section  154.  of  the  Bankruptcy  Act, 
1861. 

This  was  an  appeal  by  Mr.  Hastie  from 
an  order  of  the  Master  of  the  Rolls  dis- 
missing without  costs  a  summons  which 
Mr.  I^tie  had  taken  ont  to  have  his  name 
removed  from  the  list  of  contributories  to 
the  General  Estates  Company  (Limited), 
and  to  place  thereon  the  name  of  his  as- 
signee in  bankruptcy  instead. 

The  case  is  reported  ante,  p.  43. 

The  material  facts  were  as  follows :  The 
company  was  formed  and  registered  in 
1865,  under  the  act  of  1862.  Mr.  Hastie 
became  a  shareholder,  holding  125  shares, 
on  which  21.  per  share  was  paid  up.  In 
1866  he  became  a  bankrupt.  On  the  5th 
of  July,  1866,  he  obtained  his  discharge. 
The  creditors'  assignee  refused  to  have 
anything  to  do  with  the  shares.  Mr. 
Hastie's  name  remained  on  the  register  of 
the  company.  There  was  a  winding-up  of 
the  company  under  superrision,  which 
commenced  after  Mr.  Hastie's  bankruptcy 
and  discharge.  18/.  remained  due  on  each 
of  the  125  shares  which  Mr.  Hastie  took, 
and  his  name  was  put  on  the  list  of  con- 
tributories for  these  125  shares. 

Mr.  Jessel  and  Mr.  Fischer,  for  the 
appellants. — The  question  in  this  case  is 
whether  the  liabiHty  to  pay  future  calls 
on  shares  in  a  limited  company  not  in 
course  of  liquidation  is  a  debt  provable 
Kbw  8BBI18, 88.— CHAia 


under  section  154.  of  the  Bankruptcy  Act, 
1861.  We  contend  that  the  e£fect  of  sec- 
tions 16,  75,  and  77,  of  the  Companies 
Act,  1862,  is  to  constitute  such  a  liability 
a  present  debt  which  the  company  can 
have  valued  and  then  prove  for  the  amount 
under  the  bankruptcy.  The  75th  section  of 
the  Companies  Act  enacts,  that  "The 
liability  of  any  person  to  contribute  to  the 
assets  of  a  company  under  this  act,  in  the 
event  of  the  same  being  wound  up,  shall  be 
deemed  to  create  a  debt  accruing  due  from 
such  person  at  the  time  when  his  liability 
commenced.'*  The  77th  section  is  impera- 
tive; it  is  as  follows :  "If  any  contributory 
becomes  bankrupt,  either  before  or  after  he 
has  been  placed  on  the  list  of  contribu- 
tories, his  assignees  shall  be  deemed  to 
represent  such  bankrupt  for  all  the  pur- 
poses of  the  winding-up,  and  shall  be 
deemed  to  be  contributories  accordingly, 
and  may  be  called  upon  to  admit  proof 
against  the  estate  of  such  bankrupt,  or 
otherwise  to  allow  to  be  paid  out  of  his 
assets  in  due  course  of  law,  any  moneys 
due  from  such  bankrupt  in  respect  of  his 
liability  to  contribute  to  the  assets  of 
the  company  being  wound  up;  and  for  the 
purposes  of  this  section  any  person  who 
may  have  taken  the  benefit  of  any  Act  for 
the  Relief  of  Insolvent  Debtors,  before 
the  11th  day  of  October,  1861,  shall  be 
deemed  to  have  become  bankrupt.'*  And 
then  the  16th  section  says  that,  "All 
moneys  payable  by  any  member  to  the 
company,  in  pursuance  of  the  conditions 
and  regulations  of  the  company,*' — which 
must  include  future  calls — "shall  be 
deemed  to  be  a  debt  due  from  such  member 
to  the  company.**  The  effect  of  the  decision 
of  the  Master  of  the  Rolls  in  this  case  and 
of  the  Queen's  Bench  in 

Martin's   Patent  Anchor  Company  v. 

Morton,  37  Law  J.  Rep.  (n.s.)  Q.B. 

98 ;  S.C.  Law  Rep.  3  Q.B.  306, 
is  to  make  the  assignees  not  liable,  although 
the  act  says  they  shall  be  liable ;  for  if  a 
man  is  on  the  share-register  of  a  company 
and  becomes  bankrupt  his  assignees  are 
under  the  act  to  take  his  place  for  the  pur- 
poses of  contribution.  Sections  75.  and  77. 
of  the  act  of  1862  cannot  be  confined  to 
cases  where  the  bankruptcy  has  taken 
place  after  the  winding-up  has  commenced. 
There  Mr.  Justice  Lush,  in  his  judgment 
2H 
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in  the  above  case,  in  the  Queen's  Bench,  is 
with  us.  It  follows  that  they  must  apply 
to  the  present  case. 

Ex  parU  Nicholas^  2  De  Gex,  M.  <k  G. 
271;    S.C   21   Law  J.  Rep.    (n.s.) 
Bankr.  64, 
which  was  a  decision  on  the  13th  section 
of  the  Joint-Stock  Companies  Act  (12  <k  13 
Vict  c.  108),  is  in  our  favour.     See  also 
Williams  v.  Harding^  35  Law  J.  Rep. 
(n.s.)  Bankr.  25;  s.  c   Law  Rep.  1 
E.  <k  I.  Ap.  9. 
Ex  parte    CanwfUy  33  Law  J.  Rep. 
(n.s.)  Bankr.  30. 

Mr,  Roxburgh  and  Mr,  E,  James^  for 
the  respondents. — As  long  as  a  company  is 
a  going  concern  the  amount  of  liability  of 
any  shareholder  to  pay  future  calls  is  inca- 
pable of  valuation — 

Pickering' 8  case,  ante^  1 ;  s.  c  Law  Rep. 
4  Ch.  58,  61, 
and   therefore  cannot    be    proved  under 
the  154th  section  of  the  Bankruptcy  Act, 
1861 ;   and  by  the  161st  section  of  the 
act  the  order  of  discharge  only  applies  to 
debts  provable  imder  the  bankruptcy.    The 
judgment  of  the  Court  of  Queen's  Bench  in 
MartirCs  Patent  Anchor  Company  v. 
Morton,  ubi  supra, 
is  consistent  with  the  right  construction  of 
the  statute,  and  governs  this  case.     They 
also  cited 

The  SotUh  Staffordshire  Railway  Comr 
panyy,  Burnside,  5  Exch.  Rep.  129; 
s.  c.  20  Law  J.  Rep.  (n.s.)  Exch.  120. 
The  General  Discount  Company  v. 
Stokes,  17  Com.  R  Rep.  N.S.  765; 
s.  c  34  Law  J.  Rep.  (n.s.)  C.R  25. 

Mr.  Fischer,  in  reply,  referred  to 
Ex  parte  Chappie,  5  De  Gex  &  Sm.  400. 
Parburtfs  ease,  3  DeGex,  F.  k  J.  80; 

8.a  30  Law  J.  Rep.  (n.s.)  Ghana  513. 
Ruperts  case,  3  De  Gex  <fe  Sm.   113; 

8.C.  19  Law  J.  Rep.  (n.s.)  Chanc  165. 
Luards  ease,  1  De  Gex,  F.  k  J.  533 ; 

S.C  29  Law  J.  Rep.  (n.s.)  Chanc.  269. 
Oreenshields*  case,  5  De  Gex  &  Sm.  599; 

S.C.  21  Law  J.  Rep.  (n.s.)  Chanc.  773. 
Burlinson*s  case,  3  De  G^  &  Sm.  18 ; 

S.C.  18  Law  J.  Rep.  (n.s.)  Chanc.  250. 
Kin^s  case.  Law  Rep.  4  Eq.  566 ;  s.  a 

on  appeal,  36  Law  J.  Rep.  (n.s.) 

Chanc  718  ;  Law  Rep.  3  Ch.  10. 


Lord  Justice  Giffabd  delivered  the 
judgment  of  the  Court,  and  after  stating 
the  facts  said :  The  Master  of  the  Rolls 
founded  his  judgment  for  the  most  part  on 
the  case  of  Martin's  Patent  Anchor  Com- 
pany V.  Morton.  Li  the  argument  before 
us  exceptions  were  taken  both  to  the  judg- 
ment of  the  Master  of  the  Rolls  as  well  as 
those  of  the  learned  Judges  of  the  Court 
of  Queen's  Bench  in  the  Patent  Anchor 
Compani/s  case,  and  it  was,  among  other 
arguments,  urged  that,  taking  the  Bank- 
ruptcy Act  and  the  Winding-up  Act  toge- 
ther, there  was  a  distinct  le^slative  enact- 
ment that  calls  under  a  winding-up  should 
be  proved  and  provable  whether  the  bank- 
ruptcy occurred  before  or  after  the  winding- 
up.  As  a  ground  for  this  the  latter  part  of 
the  77  th  section  of  the  Winding-up  Act 
was  much  relied  upon.  The  whole  of  that 
section  is  as  follows. — [His  Lordship  read 
the  section.] — The  argument  on  this  section 
was,  that  as  it  applied  in  terms  and  words 
to  an  insolvency  before  the  act,  it  neces- 
sarily applied  to  a  bankruptcy  preceding 
the  winding-up,  and  the  observations  on 
the  judgments  of  the  Master  of  the  Rolls 
and  the  judgments  of  the  learned  Judges 
of  the  Court  of  Queen's  Bench  were  to  Uie 
effect  that  they  were  erroneous  in  attempt- 
ing to  escape  the  result  of  this  conclusion 
by  laying  it  down  that  proof  might  be 
made,  provided  it  occurred  before  the 
assets  under  the  bankruptcy  were  distri- 
buted and  the  estate  wound  up.  We  think 
there  is  great  force  in  this  argument  and  in 
these  observations,  but  that  they  may  well 
be  admitted  without  leading  to  the  conclu- 
sion that  Mr.  Hastie's  name  ought  not  to 
be  on  the  list  of  contributories ;  for  there 
may  be  circumstances  imder  which  the 
bankruptcy  may  precede  the  winding-up, 
and  the  77th  section  be  applicable.  It 
would  be  applicable  if  the  assignees  chose 
to  take  to  the  shares ;  it  would  be  appli- 
cable to  such  calls  as  were  made  before  the 
bankruptcy,  as,  for  instance,  if  the  directors 
caUed  up  tiie  whole  or  part  of  the  capital, 
and  these  caUs  were  not  met  Again,  it 
would  be  applicable  if,  for  any  reasons  or 
under  any  circumstances,  the  calls,  or  any 
of  them,  were  capable  of  valuation  at  the 
date  of  the  bankruptcy. 

Then  the  cases  of  Williams  v.  Harding 
and  Ex  parte  Canwell  were  referred  to,  but 
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they  result  in  this,  and  nothing  more: 
that  the  date  of  the  liability  has  its  ince^h 
tion  at  the  date  of^  and  originates  with, 
the  membership.  But  it  does  not  follow 
that  a  debt  or  liability  is  provable  under 
a  bankruptcy  because  it  had  its  inception 
or  originated  in  a  contract  preceding  the 
bankruptcy. 

Lastly,  the  cases  of  Ex  parte  NiehoUuy 
Parhur^M  case  (both  in  the  court  of  appeal) 
and  Cha/ppUs  ease  and  Oreenshieldi^  ease 
were  brought  forward,  and  it  was  urged 
that  these  cases  were  inconsistent  with  the 
decisions  both  of  the  Master  of  the  Rolls 
and  of  the  Court  of  Queen's  Bench,  as  well 
as  with  The  South  Staffordshire  Railway 
Company  v.  Bumside  and  The  Qeneral 
Discount  Company  ▼.  Stokes.  In  the  two 
cases  in  the  court  of  appeal  the  winding- 
up  preceded  the  bankruptcy  or  insolvency. 
All  the  cases  had  reference  to  the  old 
Winding-up  Act,  and  proceeded  very  much 
upon  this,  viz.,  that  the  liabilities,  for  pay- 
ment of  which  the  caUs  were  made,  were 
barred,  and  that  as  the  proceedings  under 
the  then  Winding-up  Acts  were  a  substi- 
tution for  a  suit  for  a  contribution  between 
partners  and  had  no  other  eflfeet,  it  followed 
tiiat,  the  liabilities  being  barred,  the  calls 
were  barred,  and  further,  that  a  certificate 
would  have  been  a  defence  to  a  suit  for  con- 
tribution. This  reasoning  does  not  apply 
to  proceedings  under  the  act  of  1862.  In 
this  case  the  shares  continued,  and  still 
continue,  vested  in  Mr.  Hastie.  There  are 
no  provisions  in  the  Bankruptcy  Act  ana- 
logous to  those  which  have  reference  to  a 
bankrupt's  liability  on  leaseholds,  where  the 
assignees  repudiate  the  lease.  It  is  essen- 
tial for  proof,  under  the  154th  section  of 
the  Bankruptcy  Act,  that  the  debt  to  be 
proved  should  be  a  debt  capable  of  valua- 
tion at  the  date  of  the  bankruptcy.  The 
provisions  of  the  Winding-up  Acts  of  1862 
do  not  make  a  debt  provable  which  is 
incapable  of  valuation  at  the  date  of  the 
bankruptcy,  nor  can  such  a  construction  be 
in  reason  put  upon  them  as  would  have  the 
effect  of  relieving  a  bankrupt  in  conse- 
quence of  his  discharge,  though  he  should 
have  been  discharged  years  before  the 
winding-up,  and  might  have  been  holding 
the  shares  and  even  receiving  dividends 
subsequently  to  his  discharge.  There  is 
nothing  in  this  case  to  shew  that  the  debt 


or  call  in  respect  of  which  the  bankrupt  is 
made  a  contributory  was  capable  of  valua- 
tion at  the  date  of  his  bankruptcy.  Prima 
facie  imdoubtedly  it  would  not  be  so,  and 
as  the  bankrupt  is  discharged  only  from 
debts  provable  under  his  btmkruptcy,  and 
those  debts  only  are  provable  which  were 
capable  of  valuation  at  the  date  of  his 
bankruptcy,  we  are  of  opinion  that  he  must 
be  retained  as  a  contributory. 

The  case  is  of  importance,  and  we  have 
gone  into  it  at  some  length;  but  for  its 
actual  decision  it  is  enough  to  say  that  a 
bankrupt  must  be  retained  as  a  contribu- 
tory where  the  bankruptcy  and  the  discharge 
precede  the  winding-up.  The  debt  is  not 
shewn  to  be  capable  of  valuation ;  the  as- 
signees have  repudiated  the  shares,  and  they 
have  always  remained,  and  still  remain, 
vested  in  the  bankrupt. 

The  appeal  motion  will  be  refused  with 
costs. 

Solioiton— Messrs.  Tatbam  &  Sod,  for  appellant ; 
Messrs.  Treheme  k  Wolferstan,  for  official 
liquidator. 


Malins,  V.C 
Dec.  12 
Feb.  13. 


n 


WRENCH  V.  WYNNE. 


Practice  in  Chambers — Stop-Order  by 
Summons — Consent  of  Assignor— 15  d:  16 
Vict  c  80.  ss,  11,  13. — Discretion  of 
Judge, 

A  stop-order  upon  a  fund  in  court  may 
be  obtained  by  summons  in  chambers  without 
the  consefU  of  the  assignor  or  person  to  be 
affected  therl^.  The  alleged  rule  that  such 
orders  must  be  applied  for  by  petition  in 
Court  is  not  founded  on  authority. 

Adjourned  summons. 

In  this  case  a  question  arose  as  to  the 
validity  of  a  stop-order,  which  had  been 
obtained  by  summons  in  his  Honour's 
chambers,  the  applicants  having  previously 
obtained  charging  orders  at  common  law 
against  the  fiind  now  in  court 

The  defendant  Wynne,  who  was  trustee 
of  the  fund  in  court,  opposed  the  applica- 
tion, alleging  that,  by  the  existing  practice, 
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such  orders  could  be  obtained  in  chambers 
only  in  cases  where  the  assignor  and  as- 
signee concurred;  it  being  the  rule  that 
where  the  assignor  does  not  concur,  the 
application  should  be  by  petition  in  court 
— vide  Setouy  pp.  44,  953;  Morgan*s 
Chanc  Acts,  p.  507,  note  a. 

The  matter  was  now  adjourned  into 
court  for  argument 

Mr,  Glasse  and  Mr.  W.  W,  Karslake,  in 
support  of  the  order,  contended  that  the 
alleged  rule  was  not  founded  on  any  autho- 
rity, and  that  the  conduct  of  business  in 
chambers  was  left  solely  to  the  discretion 
of  each  Judge — 

15ife  16  Vict.  c.  80.  ss.  11,  13,  26. 

Morgan's  Chajxc,  AcUt,  pp.  144,  145. 
The  granting  or  refusal  of  stop-orders  rests 
like  all  other  matters  transacted  in  cham- 
bers, with  the  option  of  the  Judge.  There 
is  nothing  to  limit  this  discretion  in  the 
order  of  the  10th  of  November,  1852 — 

9  Hare,  app.  xlviii. 
The   cases   collected   upon   this   point    in 
Morgan's   Ckanc.    Acts,    p.    507,    do    not 
decide   anything   as   to    the   necessity   of 
applying  by  petition — 

Edmonson  v.  Harrisony  1  Weekly  Rep. 
140. 

In  re  Miller,  6  Ibid.  238. 

In  re  NowellyU  Ibid.  896. 
Mr.  Cotton  and  Mr.  J.  Bradford,  contra, 
referred  to  the  authorities  above  mentioned, 
and  submitted  that  any  variation  in  the 
practice  hitherto  prevailing  throughout  the 
several  branches  of  the  court  would  cause 
great  inconvenience  ;  moreover,  upon  prin- 
ciple, the  application  ought  to  be  made  by 
petition  in  open  court,  seeing  that  a  stop- 
order  adversely  obtained  involved  matter 
of  title,  and  in  cases  of  dispute  such  matter 
should  be  exhibited  on  the  record,  or  what 
corresponded  to  the  record,  of  the  court. 

Mr.  Speed  and  Mr.  Solomon,  for  other 
parties  interested  in  the  suit. 

Malins,  V.C. — In  my  opinion  these 
sections  of  the  act  to  which  I  have  been 
referred  leave  it  entirely  in  the  discretion 
of  the  Judge  to  say  what  business  shall  or 
shall  not  be  transacted  in  chambers.  The 
Judges  (the  Lord  Chancellor,  with  the 
assent  of  certain  other  Judges  of  the  court) 
have  power  to  make  orders ;  which  orders, 


when  made,  become  part  of  the  act  and 
are  imperative  and  binding  upon  alL  But, 
subject  to  such  orders,  it  appears  to  me 
that  all  matters  are  left  to  the  discretion 
of  the  Judge,  to  say  in  each  particular  case 
what  shall  or  shall  not  be  heard  in  cham- 
bers. The  11th  section  provides  that  the 
Judges  shall  (after  a  date  long  since  passed) 
'*  sit  at  chambers  for  the  despatch  of  such 
part  of  the  business  of  the  Court  as  can, 
without  detriment  to  the  public  advantage 
arising  from  the  discussion  of  questions  in 
open  court,  be  heard  in  chambers,  according 
to  the  directions  hereinafter  in  that  behalf 
specified  or  referred  to." 

Then  the  13th  section  provides  that 
"  the  Master  of  the  Rolls  and  every  of  the 
Vice  Chancellors  respectively  when  sitting 
in  chambers,  shall  have  the  same  power 
and  jurisdiction  in  respect  of  the  business 
to  be  brought  before  them  as  if  they  were 
respectively  sitting  in  open  court" 

According  to  my  view  of  these  sections, 
each  Judge  must,  in  each  particular  case 
where  there  are  no  general  orders  control- 
ling him,  decide  what  he  will  or  will 
not  hear  in  chambers.  In  my  experience, 
having  had  occasion  in  this  short  space  of 
only  two  years  to  make  an  enormous  number 
of  orders  in  chambers,  I  have  frequently 
hesitated  whether  to  make  the  order  in  cham- 
bers or  whether  to  adjourn  the  matter  for 
argument  by  counsel  in  court ;  and,  after 
hearing  the  parties,  I  yield  or  do  not  yield 
to  their  application  according  to  my  judg- 
ment whether  the  case  is  or  is  not  a  pn)per 
case  to  be  heard  in  chambers.  This,  no 
doubt,  is  a  very  large  discretion,  and,  at 
first  sight,  it  might  appear  to  expose  par- 
ties to  considerable  danger ;  but  that  is  not 
the  case,  because  every  order  made  by  the 
Judge  in  chambers  is  liable  to  an  app^, — 
generally  to  himself  in  court,  in  the  first 
instance ;  but  sometimes  leave  is  given  to 
go  directly  to  the  Court  of  appeal  There- 
fore, the  order  made  in  chambers  being 
liable  to  the  control  of  the  Court  of  appeal, 
there  is  no  danger  of  the  Judge  exercising 
any  improper  discretion. 

Upon  principle,  therefore,  the  Court  hav- 
ing ^is  discretion  of  deciding  what  shall  or 
shall  not  be  transacted  in  chambers,  the 
question  has  now  been  argued  before  me, 
whether  a  stop-order  can  properly  be  made 
in  chambers,  when  the  person  against  whom 


Digitized  by 


Goo^^ 


Vol.  3a] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


237 


the  order  is  made  (that  is,  the  assignor 
of  the  chose  in  action)  does  not  appearand 
consent  The  point  appears  to  me  to  torn 
npon  this,  that  a  stop-order  settles  no  right 
whatever  and  prejudices  no  right ;  it  leaves 
matters  just  as  they  were.  But  there  being 
a  prima  facie  case  shewn  by  A.  that  he  is 
entitled  to  funds  standing  in  the  name  of 
B,  or  which  B,  in  the  absence  of  A's  claim, 
would  be  entitled  to  have,  A.  simply  says, 
•*  Do  not  deal  with  the  fund  without  notice 
to  me";  all  the  stop-order  does  is  to  say, 
that  it  shall  not  be  dealt  with  without  such 
notice.  The  right  is  unaffected,  and  A.  will 
simply  have  to  pay  the  costs  of  his  applica- 
tion if  it  is  wrong.  It  does  not  appear  to 
me,  therefore,  that  any  branch  of  tiie  busi- 
ness of  the  Court  can  more  properly  be 
dealt  with  in  chambers.  No  doubt  the 
observation  is  just,  that  in  some  respects 
it  might  be  better  if  ihe  application  were 
made  by  petition,  because  the  applicant's 
case  would  then  appear  stated  on  the  face 
of  the  petition.  But  that  would  equally 
apply  to  other  cases  upon  which  orders 
are  made  upon  summons ;  for  instance,  the 
orders  made  upon  administration  sum- 
monses. There  are  no  pleadings,  but  proper 
evidence  has  to  be  produced  to  justify  and 
support  the  order.  I  think,  therefore,  that 
a  stop-order  fells  within  the  description  of 
business  which  may  properly  be  dealt  with 
in  diambers. 

But  then  comes  the  difficulty  which  has 
arisen  in  the  present  case.  There  has 
hitherto,  no  doubt,  been  a  general  under- 
standing in  chambers,  that  stop-orders  not 
assented  to  are  not  to  be  dniwn  up  in 
chambers.  If  that  regulation  had  been 
made  under  an  order  signed  by  the  Judges, 
there  would  have  been  an  6nd  of  the  ques- 
tion, but  no  such  order  has  been  produced ; 
and  though  I  quite  agree  that  it  \s  of  the 
highest  importuice  that*  that  which  has 
become  the  general  practice  should  be 
strictly  observed  and  adhered  to,  yet  it 
sometimes  happens  that  rules  of  practice 
when  they  come  to  be  examined,  cannot  be 
sustained  upon  authority.  I  am  of  opinion 
thai  this  practice,  when  it  comes  to  be 
examined  has  no  principle  or  sufficient 
authority  to  support  it,  and  I  cannot  look 
upon  it  as  binding,  so  as  to  affect  the  rights 
of  parties. 

In  this  particular  caae  the  result  of  not 


allowing  the  order,  merely  because  the 
application  was  made  in  chambers,  would 
be  that  the  person  represented  by  Mr. 
Olasse  would  lose  his  priority,  and  serious 
consequences  might  arise.  To  that  I  can 
give  no  sanction,  and  therefore,  although  I 
am  sorry  there  should  be  any  doubt  upon 
the  subject,  and  fully  impressed  as  I  am 
with  the  importance  of  adhering  to  general 
rules  of  practice,  I  cannot  say  that  this  rule 
of  practice  is  binding  in  law.  My  opinion 
is,  that  the  application  for  this  stop-order 
was  properly  made  in  chambers  (1). 

Soliciton — Messrs.  N.  C.  &  C.  Milne,  Agents  for 
Messrs.  W.  H.  &  H.  T.  Brown,  Chester,  for 
applicants ;  Messrs.  Rooke,  Kenrick  &  Harston, 
for  plaintiff;  Messrs.  Tooke  &  Holland,  for 
defendant. 


^^Fer^ll*^'  }   ^^  ^^  bailey's  trusts. 

Judgment^  Registration  of^  taitkout  Exe- 
cution —  Charge  upon  Lands  —  27  <S:  28 
Vict  C.112. 

The  mere  registration  of  a  judgment  upon 
which  no  u^rit  of  execution  has  issued,  con- 
stitutes no  lien  upon  the  debtoT^s  land. 

The  Judgment  Amendment  Act,  1864 
(27  <ib  28  Vict.  c.  112.)  has  in  effect  repealed 
1  <fc2Ffc«.  c.  110.*.  13. 

Semble — Registered  judgment  creditors 
who  have  not  taken  out  execution  are  no 
longer  necessary  parties  to  a' foreclosure  suit. 

James  Bailey  having,  in  1865  and  1866, 
mortgaged  certain  leaseholds  situate  in 
Middlesex,  to  the  trustees  of  a  benefit 
building  society,  in  the  following  year 
mortgaged  his  equity  of  redemption  in  the 
same  premises  to  Edward  Hart 

In  January,  1868,  Bailey  executed  an 
inspectorship  deed,  which  was  duly  regis- 
tered under  the  Baiikruptfty  Act,  1861. 

The  trustees  of  the  building  society 
shortly  afterwards,  in  exercise  of  their 
powers  of  sale,  sold  the  premises  and  re- 
tained the  moneys  due  upon  their  mort- 

(1)  Feb.  18.  The  matter  was  again  mentiooed  in 
Conrt  this  day,  npon  which  his  Honour  intimated 
that  so  far  as  he  was  concerned,  the  question  was 
finally  decided. 
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gages.  Some  dispute  then  arose  on  the 
part  of  Bailey's  inspectors  as  to  the  amount 
due  in  respect  of  Hart's  security,  in  conse- 
quence of  which  the  trustees  of  the  build- 
ing society  paid  the  balance  in  their  hands 
(537/.  18*.  2d.)  into  court. 

Bailey  and  his  inspectors  now  petitioned 
under  the  Trustee  Relief  Act,  for  payment 
out,  subject  to  Hart's  claim,  the  full  amount 
of  which  was  admitted  at  the  bar,  and  no 
longer  remained  in  dispute. 

'Die  petition  stated  that  there  were 
several  judgment  creditors  against  Bailey's 
estate,  all  of  whose  names,  with  the  amount 
of  their  claims,  were  set  forth  in  a  schedule 
to  the  petition.  None  of  the  judgments 
had  been  entered  up  before  the  passing  of 
27  &  28  Vict,  c.112  (July  29th,  1864), 
nor  had  executions  been  registered. 

The  petition  had  not  been  served  upon 
any  of  the  judgment  creditors.  One  of 
them,  however,  whose  judgment  was  regis- 
tered in  the  Common  Pleas  and  in  the 
Middlesex  Registry  in  June,  1866,  but 
upon  which  no  writ  of  execution  had  been 
issued,  appeared  by  counsel,  and  claimed 
his  lien  upon  the  fund  in  court  for  the 
amount  of  his  judgment  debt  and  costs  of 
appearance. 

Mr,  Shapter  and  Mr,  Tool,  for  the  peti- 
tioners, contended  that  since  the  passing 
of  27  &  28  Vict  c.  112.  no  judgment  cre- 
ditor had  any  lien  upon  his  debtor's  land 
until  the  return  had  been  made  by  the 
sheriff  and  the  land  actually  delivered  in 
execution.    The  present  creditor,  therefore, 
had  no  right  to  appear.— They  referred  to 
In  re  the  Cowbridge  RaUtoay  Company y 
37  Law  J.  Rep.  (n.s.)  Chanc.  306 ; 
8.  c.  Law  Rep.  5  Eq.  413. 
Chuett  v.  the  Cowbridge  Railway  Com- 
pany,  37  Law  J.  Rep.  (n.s.)  Chanc. 
909;  s.  c.  Law  Rep.  6  Eq.  619. 

Mr.  Ellis,  for  the  judgment  creditor, 
argued  that  there  was  nothing  in  the  act 
of  1864  disentitling  him  to  appear  and 
establish  his  claim.  He  referred  to  the 
language  of  Wood,  V.C.  in  the  case  cited: 
'*  It  could  not  have  been  intended  that  all 
the  remedies  given  by  1  <&  2  Vict.  c.  110. 
should  be  swept  away  by  a  side  wind." — 
He  mentioned  the  case  of 

Mildred  v.  Austin,  unreported, 


recently  before  the  Master  of  the  Rolls,  in 
which  it  was  held  necessary,  notwithstand- 
ing the  later  act,  to  have  aJl  the  judgment 
creditors  before  the  Court  in  a  foreclosure 
suit.    He  also  cited 

Thornton  v.  Finch,  4  Giff.   515;  s.  c. 
34  Law  J.  Rep.  (N.a)  Chanc.  466, 
as  shewing  that  the  act  did  not  apply  to 
an  equity  of  redemption. 

Mr.  Olasse  and  Mr.  Jervis,  for  Hart 
Mr.  Osier,  for  the  trustees  of  the  build- 
ing society. 

Malins,  V.C. — I  am  sorry  to  find  that 
any  doubt  exists  as  to  the  construction  of 
the  act  of  1864.  Here  is  a  fund  in  court 
representing  the  surplus  proceeds  arising 
from  the  sale  of  certain  mortgaged  premises, 
and  the  right  of  the  petitioners  to  the  fund 
is  contested  by  a  judgment  creditor,  who 
"'claims  under  a  judgment  registered  in  the 
Common  Pleas  on  the  26th  of  June,  1866, 
and  in  the  Middlesex  Registry  on  the  fol- 
lowing day,  his  contention  being,  that  that 
judgment  so  registered  constitutes  a  lien 
upon  the  debtor's  land. 

Undoubtedly  under  1  &  2  Vict  c  110. 
he  would  have  been  entitled  to  his  Uen, 
for  the  1 3th  section  of  that  act  places  such 
a  creditor  in  the  same  situation  as  if  he 
had  a  ^'charge  in  writing"  upon  the  land; 
but  this  state  of  the  law  was  found  to  cause 
so  much  difficulty  and  embarrassment  in 
the  transfer  of  land,  rendering  it  neces- 
sary to  obtain  a  release  from  all  creditors 
whose  judgments  were  entered  up,  or,  in 
cases  of  foreclosure,  to  bring  all  the  cre- 
ditors before  the  Court,  however  insolvent 
the  mortgagor  might  be,  and  however  small 
their  chance  might  be  of  getting  anything 
out  of  his  estate,  that  the  object  of  the 
legislature  in  passing  the  Amendment  Act 
was,  as  stated  in  the  preamble,  to  *'  assimi- 
late the  law  affecting  real  estates  with 
that  affecting  personid  estates  in  respect 
of  future  judgments";  and  so  far  as  the 
present  question  is  concerned  the  language 
of  the  act  is  perfectly  distinct:  it  enacts, 
that  "no  judgment  shall  affect  any  land 
(of  whatever  tenure)  until  such  land  shall 
have  been  actually  delivered  in  execution 
by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority  in  pursuance  of  such  judgment" 
— [His  Honour  rea^  the  1st  and  2nd  sec- 
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tiona  of  the  act] — In  my  opinion,  although 
this  act  does  not  in  express  terms  rep^ 
1  dE  2  Vict,  c  110,  yet  being  subsequent 
to  that  act  in  date,  and  totally  inconsistent 
with  it,  it  does  in  effect  repeal  it,  and  under 
these  circumstance^  I  am  bound  to  decide 
against  the  claim  of  this  judgment  creditor. 
The  result,  therefore,  is,  that  the  fund  in 
court  must  be  paid  over  to  the  petitioners, 
subject  to  Hart's  claim,  the  amount  of 
which  is  no  longer  disputed.  There  appears 
to  be  no  report  of  Mildred  v.  AusHny  before 
the  Master  of  the  Rolls;  but  even  if  it  had 
been  brought  before  me  as  a  formal  deci- 
sion, upon  the  facts  as  stated  at  the  bar, 
I  should  have  felt  it  my  duty  to  dissent 
from  it. 


Soiidton — Mesera.  Jetmiogs,  White  k  Baokston, 
for  petidonen;  Menn.  Treheme  k  Woolfer- 
■Uo,  for  Mr.  Hurt ;  Menn.  Sluieii  Id  Boaooe 
and  Mr.  C.  Annttrong,  for  other  pwtiM  inter- 


LORDS  JUBTIOSS.  ) 

Jan.  14, 15, 21.  }  ^kaumont  i;.  olivbiba. 

Will— Charitable  Bequest— Royal  Soci- 
eties— Real  Estate  Abroad — Pure  Person- 
cHf — Administration — Priority — Costs, 

A  legacy  to  the  ^^  Royal  Geographical 
Society"  or  the  ^^  Royal  Society^'  is  a  legacy 
to  a  charity,  (Decree  of  Stuart,  V.C. 
affirmed.) 

A  testator  bequeathed  legacies  to  severed 
charitable  institutions^  and  directed  thai 
^^  all  his  said  charitable  legacies  sho^dd  be 
paid  out  of  his  pure  personal  estate"  He 
died  possessed  of  real  estate  in  Madeira^ 
and  of  mixed  personalty  and  pure  personalty 
in  England.  The  pure  personalty  was  insuf- 
ficient to  pay  in  full  the  charitable  legacies : 
— Held  (varying  the  decree  of  Stuart,  V.C-X 
that  the  proceeds  of  the  Madeira  estate^ 
although  not  sawmring  of  realty  within  the 
meaning  of  the  Statute  of  Mortmain^  did 
not  fall  wUhin  the  words  ^'  my  pure  personal 
estate." 

Held,  also,  in  a  suit  to  administer  the 
testatof^s  estate  (varying  the  decree  of  Stuart, 
Y.C.),  that  the  administration  charges  must 


be  paid  rateably  out  of  the  whole  estate; 
that  the  charitable  legatees  were  entitled  to 
the  remainder  of  the  pure  personcUty,  and 
had  a  claim  against  the  rest  of  the  estate 
for  so  much  of  their  legacies  as  should 
remain  unpaid,  but  that  that  claim  must 
abate  in  the  proportion  which  the  personalty 
savouring  of  realty  bore  to  the  proceeds  of 
the  Madeira  estate,  and  that  the  charitable 
legatees  must  be  allowed  their  costs  of  the 
suit  out  of  the  estate. 

Tempest  v.  Tempest,  7  De  Oex,  M.  d:  O. 
470;  s.  c  26  Law  J.  Rep.  (n.s.)  Chanc. 
bO\,  followed. 

In  this  case  there  were  two  appeals  from 
an  order  of  Vice  Chancellor  Stuart,  reported 
ante,  p.  62,  from  which  report  and  from 
tiie  judgment  of  the  Court  as  given  below 
the  facts  frilly  appear. 

The  first  appeal  was  by  the  Royal  Geo- 
graphical Society  and  the  Royal  Society 
from  so  much  of  his  Honour's  order  as 
decided  that  they  were  charitable  institu- 
tions within  the  meaning  of  the  Statute  of 
Mortmain,  and  that  they  should  pay  their 
own  costs  of  the  suit 

The  second  appeal  was  by  the  executors 
of  the  testator  in  the  cause  from  the  order 
that  the  costs  of  the  suit  except  the  costs 
of  the  charitable  legatees,  debts  and  funeral 
and  testamentary  expenses  were  to  be  paid 
primarily  out  of  the  mixed  personalty,  and 
that  the  proceeds  of  the  sale  of  the  Madeira 
property  were  to  be  treated  as  pure  person- 
alty, and  therefore  primarily  applicable  to 
the  payment  of  the  charitable  legacies. 

Mr.  Dickinson,  Mr.  Archibald  Smith 
and  Mr.  Bagshawe,  for  the  Royal  Qeogra- 
phical  Society  and  the  Royal  Society. — 
These  societies  are  founded  for  the  promo- 
tion of  bare  abstract  scientific  knowledge; 
they  cannot  be  called  ^*  useful"  within  the 
meaning  of  the  statute  43  Eliz.  c.  4,  and 
that  statute  has  always  been  considered 
the  guide  for  the  purpose  of  determining 
what  are  charities  under  the  Mortmain  Act 
— They  referred  to 

The  Attorney  General  v.  Ueelis,  2  Sim. 

&  S.  67;  s.  c.  2  Law  J.  Rep.  Chanc. 

189. 
Thompson  v.  ^uHcespear,  1  De  Qex,  F. 

k  J.  399 ;  s.  c.  29  Law  J.  Rep.  (n.s.) 

Chanc.  276. 
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Whicker  v.  HunUy  7  H.L.  Cas.  124; 

8.  c.  28  Law  J.  Rep.  (n.s.)  Chanc 

396. 
Came  v.  Long^  2  De  Qex,  F.  k  J.  75; 

s.  c  29  Law  J.  Rep.  (n.&)  Chanc. 

603. 
The  Mayor ^  ikc,  of  Faversham  v.  Ryder j 

5  De  Gex,  M.  &  G.  350 ;  a  c.  23 
Law  J.  Rep.  (n.s.)  Chanc.  905. 

Jones  V.  Williams,  2  Amb.  651. 
Toumley  v.  Bedivell,  6  Ves.  194. 
Jam^  V.  i42^  3  Mer.  17. 
Morice  v.  /A«  Bishop  of  Durham^  10 

Ves.  622. 
The  Attorney  General  v.  the  Mayor  of 

Dublin,  1  Bligh,  N.S.  357. 
The  Trustees  of  the  British  Museum  v. 

White,  2  Sim.  &  S.  594. 
Kendall  v.  Granger,  6  Beav.  300 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  405. 
Nightingale  v.  Goulbum,  5  Hare,  484 : 

8.C  on  appeal,  2  Ph.  694;  16  Law 

J.  Rep.  (n.s.)  Chanc.  270:  and  on 

appeal,  17  Law  J.  Rep.  (N.a)  Chana 

296. 

Mr,  Greene  and  Mr.  A.  Bailey,  for  the 
Marjlebone  School  for  Oirls  and  the  Albert 
Orphan  Asylum. 

Mr,  Davey,  for  the  Royal  Humane 
Society. 

Mr,  Wickens,  for  Miss  Oliveira,  a  legatee. 
Sir  R,  Palmer  and  Mr.  Langworthy, 
for  the  plaintifiis,  the  executors,  were  not 
called  upon  with  regard  to  the  first  appeal 
On  the  second  appeal  they  contended  that 
the  testator,  when  he  spoke  of  real  estate 
in  his  will,  mtUt  have  meant  the  Madeira 
property,  as  he  had  no  other  real  estate. 
At  any  rate  it  was  not  "  pure  personalty" 
in  the  sense  in  which  that  term  was  used 
in  the  will,  and  therefore  was  not  primarily 
applicable  to  the  payment  of  the  charitable 
legacies.  As  to  costs,  the  authorities  were 
against  the  decisions  of  the  Vice  Chan- 
cellor— 

The  Philanthropic  Society  v.  Kemp,  4 
Beav.  581;  8.c.  11  Law  J.  Rep.  (n.s.) 
Chanc.  360. 
Sturge  v.  Dimsdale,  6  Beav.  642. 
Robinson  v.  Geldard,  3  De  Oex  &  Sm. 
499;  8.C.  18  Law  J.  Rep.  (n.s.) 
Chana  494 :  and  on  appeal,  3  Mac. 

6  G.  735. 


TempetiY.  Tempest,  7  De  Gex,  M.  &G. 

470 ;   8.  c.  26  Law  J.   Rep.  (n.s.) 

Chanc.  601. 
Hobson  V.  Blackbwmy  1  Keen,  273. 

Mr,  Dickinson,  Mr,  H.  Smith  and  Mr. 
Bagshawe,  for  the  other  Societies,  contended 
that  the  charitable  legacies  were  demon- 
strative, and  therefore  not  liable  to  abate 
with  the  other  legacies,  and  that  the  whole 
of  the  administration  charges  ought  to  be 
thrown  on  the  mixed  personalty.  They 
relied  on 

Robinson  v.  Geldard,  ubi  supra, 
and  on  the  judgment  of  Wood,  V.C.  in 

Tempest  v.  Tempest,  2  Kay  k  J.  636, 
which  they  argued  was  right  in  principle, 
and  was  only  overruled  by  Lord  Cranworth, 
as  reported  7  De  Gex,  M.  d;  G,  470,  on  the 
particular  wording  of  the  wiU. 

Mr.  Langworthy,  in  reply. 

Lord  Justice  Sklwyn  delivered  the 
judgment  of  the  Court  and  said :  This  case 
comes  before  us  on  two  petitions  of  appeal 
against  an  order  made  by  Vice  Chancellor 
Stuart,  on  the  20th  of  July,  1868,  on  the 
second  further  consideration  of  the  cause. 
The  suit  was  instituted  for  the  administra- 
tion of  the  estate  of  Benjamin  Oliveira,  who, 
by  his  will,  dated  the  11th  of  September, 
1865,  after  appointing  the  plaintiffs  his 
executors,  and  giving  a  legacy  of  2,000^  to 
his  daughter  Emma,  and  certain  other  lega- 
cies and  an  annuity,  bequeathed  to  ^e 
*'  treasurer  for  the  time  being  of  the  Royal 
Society  the  sum  of  4,000/.,"  and  in  simUar 
terms  he  bequeathed  legacies  of  the  same 
amount  to  the  Royal  Geographical  Society, 
the  Royal  Humane  Society,  the  Marylebone 
School  for  Girls,  and  the  Albert  Orphan 
Asylum — in  all  four  sums  of  4,000/.  each, 
and  added,  "  I  direct  all  the  said  charitable 
legacies  to  be  paid  out  of  my  pure  personal 
estate.''  And  the  testator  then  gave  the 
residue  of  his  real  and  personal  estate  to 
the  plaintiffs,  his  executors,  for  their  own 
use. 

The  decree  made  on  the  hearing  of  the 
cause  directed  the  usual  accounts  and  in- 
quiries, including  an  inquiry  what  real 
estate  there  was,  and  where  it  was  situated; 
and  the  chief  clerk  has  oertiBed  that  the 
pure  personalty  amounted  to  a  sum  much 
less  than  sufficient  to  pay  the  charitable 
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legicieB;  that  certain  leasehold  property 
had  realized  8,045/.,  and  that  the  only  real 
estate  was  a  small  one  in  the  island  of 
Madeira,  which  had  been  sold  with  the 
sanction  of  the  Court,  and  is  now  repre- 
sented by  a  snm  of  866/.  12«.  6</.  SL  per 
cent.  Bank  annuities. 

By  the  order  now  under  appeal  it  is 
declared  that  the  several  legacies  to  the  five 
societies  mentioned  were  given  for  charit- 
able purposes  within  the  meaning  of  the 
statute  of  9  Geo.  2,  called  the  Mortmain 
Act,  and  that  they  were  payable  out  of 
the  testator's  personal  estate  in  nowise  con- 
nected with  any  interest  in  land,  in  prece- 
dence to  any  payment  thereout  of  the  debts, 
funeral  and  testamentary  expenses  of  the 
testator,  and  the  other  legacies  given  by 
his  will,  and  the  costs  of  this  suit ;  and  it 
is  also  declared  that  the  sum  of  866/. 
12*.  6<L  3/.  per  cent  Bank  annuities, 
which  represents  the  proceeds  of  the  sale  of 
the  Madeira  estate,  was  not  such  an  interest 
in  land  as  that  a  bequest  thereof  for  charit- 
able purposes  was  within  the  operation  of 
the  Mortmain  Act ;  and  that  the  same  was 
to  be  dealt  with  as  personal  estate  in  no- 
wise connected  with  any  real  estate,  and 
applied  accordingly. 

The  first  of  tibe  appeals  is  that  of  the 
Royal  Oeographical  Society  and  of  the  Royal 
Soaety  of  London;  and  the  substantial 
question  raised  by  it  is,  whether  the  bequests 
of  4,000/1  to  each  of  those  societies  ought 
to  have  been  declared  to  be  legacies  given 
for  charitable  purposes  within  the  meaning 
of  the  statute  of  9  Qeo.  2 ;  and  the  appel- 
lants also  complained  that  the  costs  of  the 
Royal  Geographical  Society  are  given  only 
out  of  their  share  of  the  pure  personalty, 
and  because  no  costs  are  given  to  the  Royal 
Society. 

The  Royal  Geographical  Society  is  a 
corporation,  and  its  objects  are  stated  to  be, 
and  are,  the  ''improvement  and  diffusion 
of  geographical  knowledge."  The  Royal 
Society  is  also  a  corporation,  and  its  objects 
are  "  improving  natural  knowledge.''  The 
objects  q{  both  these  societies  are  public, 
and  they  are  both  societies  for  the  advance- 
ment of  objects  of  general  public  utility  ; 
and  the  Vice  Chan^or  has  referred  to 
the  judgment  of  Sir  John  Leach  in  The 
Attorney  Oeneral  v.  Heelisy  in  which  he 
said,  '^  I  am  of  opinion  that  funds  supplied 

New  Skriks.  38.— Chinc. 


from  the  gift  of  the  Crown,  or  from  the 
gift  of  the  legislature,  or  from  private  gift, 
for  any  legal,  public  or  general  purpose, 
are  charitable  ^ts  to  be  administered  by 
Courts  of  equity."  It  was  said  by  the 
counsel  for  the  appellants  that  Lord  Eldon 
in  The  Attorney  Oeneral  v.  the  Corporation 
of  Duhliny  had  expressed  his  dissent 
from  the  judgment  of  Sir  John  Leach  in 
The  Attorney  General  v.  Heelis;  but  in  the 
case  of  The  Attorney  General  v.  Eastlahe 
(1),  the  present  Lord  Chancellor  (Lord 
Hatherley),  when  Vice  Chancellor,  pointed 
out  that  the  expression  of  dissent  on  the  part 
of  Lord  Eldon  related  to  a  different  part  of  the 
judgment  of  Sir  John  Leach.  At  page  222, 
after  stating  that  the  excepticm  taken  by 
Lord  Eldon  to  the  judgment  in  The  At- 
torney Genial  v.  Heelis  was  that  the  source 
from  which  the  funds  came  is  not  material, 
as  stated  by  Sir  John  Leach,  but  that  the 
criterion  is  the  purpose  to  which  they  are 
applied ;  and  the  question  is,  whether  that 
purpose  is  a  charity  or  not,  he  says :  *'  It  is 
sufficient  to  say  it  is  a  large  and  general 
purpose  for  this  town,  although  not  beyond 
the  limits  of  the  town."  In  the  ^aae  of  The 
Trustees  of  the  British  Museum  v.  White, 
a  devise  to  the  British  Museum  was  held  to 
be  within  the  statute  of  9  Geo.  2  ;  and  in 
the  case  of  The  President  of  the  United ' 
States  V.  Drummond  (2),  a  gift  of  residue  to 
found  at  Washington,  under  the  name  of  the 
Smithsonian  Institute,  an  establishment  for 
the  increase  of  knowledge  amongst  men, 
was  sustained  as  being  a  charity. 

In  our  judgment  the  case  of  Whicker  v. 
Hume  is  in  no  way  inconsistent  with 
these  authorities,  for  the  decision  in  that 
case,  so  far  as  relates  to  this  point,  cannot 
be  taken  as  amounting  to  more  than  this, 
that  if  the  terms  ''advancement  of  learn- 
ing" mean  "  advancement  of  education," 
the  case  is  not  an  arguable  one. 

Again,  the  case  of  Thompson  v.  Shake- 
spear,  which  was  relied  upon  by  the 
appellants,  was  a  case  in  which  a  legacy 
was  given  to  be  laid  out  by  the  testator's 
executors,  with  the  concurrence  of  the  pei^ 
eons  described  in  the  will  as  trustees  of 
Shakspeare's  house,  in  forming  a  museum 
in  Shakspeare's  house,  and  for  such  other 

(1)  11  Hare,  205. 

(2)  Cited  7  H.L.  Cm.  Mi5. 
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purposes  as  the  trustees  of  the  will  in  their 
discretion  might  think  fit  for  the  purpose 
of  giving  effect  to  his  wishes ;  and  it  was  held 
that  the  gift  could  not  be  supported  either 
as  a  charity  or  as  a  gift  for  tlie  benefit  of 
private  persons.  Even  in  that  case  the  Lord 
Justice  Knight  Bruce  stated  that  "  perhaps 
if  the  object  of  a  museum  could  be  dis- 
sociated from  Shakspeare's  house  it  might 
he  possible  to  support  the  gift." 

The  case  of  Came  v.  Long  was  also 
relied  on  by  the  appellants,  but  the  Lord 
Chancellor  considered  the  devise  in  that 
case  as  being  a  devise  for  a  society  of  indi- 
viduals at  Penzance.  In  the  case  now  before 
us  both  the  bequests  are  bequests  to  cor- 
porations, the  objects  and  purposes  of  which 
are  the  diffusion  and  improvement  of  par- 
ticular branches  of  knowledge ;  they  sub- 
sist for  these  purposes,  and  no  others; 
therefore,  for  public  purposes, — therefore, 
for  the  advancement  of  objects  of  general 
public  utility,  —  therefore,  for  purposes 
analogous  and  similar  to  those  mentioned 
in  the  statute  of  Elizabeth, — therefore,  for 
charitable  purposes ;  and  this  being  so,  we 
agree  with  the  Vice  Chancellor  that  the 
legacies  given  to  them  are  charitable  lega- 
cies, and  applicable  only  to  the  purposes 
for  which  the  recipients  exist  as  corpora- 
tions. 

The  second  appeal  is  that  of  the  plain- 
tiffs, and  the  substantial  question  which  is 
raised  by  that  appeal  is,  in  what  manner 
the  debts  and  ^neral  and  testamentary 
expenses  of  the  testator,  and  the  costs  of 
this  suit  (all  which  are  hereinafter  referred 
to  as  *'  the  administration  charges  "),  ought 
to  be  provided  for.  On  the  part  of  the 
respondents  it  has  not  been  seriously  con- 
tended that  the  proceeds  of  the  sale  of  the 
Madeira  estate  can  be  considered  as  falling 
within  the  words  "my  pure  personal  es- 
tate," which  are  found  in  the  will ;  and  it 
is  also  admitted  that,  as  the  Madeira  estate 
is  included  in  the  general  residuary  gift, 
the  residuary  devisees  and  legatees  can  only 
take  it  subject  to  the  payment  of  the 
legacies. 

It  was  argued,  on  behalf  of  the  charitable 
legatees,  that  their  legacies  are  demonstra- 
tive legacies,  and  that  they  are,  therefore, 
not  liable  to  abate  with  the  other  legacies, 
and  that  the  whole  of  the  administration 
charges  ought  to  be  thrown   exclusively 


upon  those  portions  of  the  estate  which  do 
not  consist  of  pore  personalty,  and  tiie  case 
of  Robituon  v.  Qeldard  was  cited  as  a 
conclusive  authority  in  supp<N-t  of  this 
proposition.  Robinson  v.  Oeldard  was  first 
heard  before  Lord  Justice  Knight  Bruce, 
when  Vice  Chancellor  (3).  Then  the  Vice 
Chancellor  said  :  **  Had  it  not  been  for  the 
recent  decisions  at  the  Rolls  which  have 
been  referred  to,  I  might  possibly  have 
thought  that,  consistently  with  all  the 
modem  decisions,  the  debts  and  funeral 
and  testamentary  expenses  might  be  borne 
by  the  different  descriptions  of  personalty 
pro  rata,  and  that  then  the  pure  personalty 
should  be  applied,  in  the  first  instance, 
under  the  directions  of  this  particular  will, 
in  payment  of  the  charity  legacies.  But  I 
should,  by  acceding  to  the  argument  in 
favour  of  the  charities,  be  acting  against 
the  opinion  which  is  the  foundation  of  the 
judgment  in  Sturpey.  DwisdaleJ"  In  defer- 
ence to  those  decisions  at  the  Rolls,  the 
charitable  legacies  were  ordered  to  abate ; 
but,  nevertheless,  and  in  accordance  with 
the  opinion  expressed  by  the  Vice  Chan- 
cellor, the  administration  charges  were 
ordered  to  be  borne  rateably  by  the  pure 
personal  estate  and  the  personal  estate 
savouring  of  realty.  It  is  true  that  the 
petition  of  appeal  (which  we  have  in- 
spected, and  which  bears  the  signature  of 
Sir  James  Parker  as  counsel)  did  not  com- 
plain of  so  much  of  the  order  as  directed 
the  administration  charges  to  be  borne 
rateably  by  the  two  funds,  but  was  confined 
to  that  portion  of  the  order  which  directed 
that  the  charitable  legacies  should  abate, 
and  to  the  consequential  directions.  Lord 
Truro,  upon  the  hearing  of  this  petition 
of  appeal,  reversed  so  much  of  the  order 
of  the  Vice  Chancellor  as  directed  the  cha- 
ritable legacies  to  abate ;  but  his  Lordship 
nowhere  expresses  any  dissent  from  the 
opinion  which  had  been  expressed  by  Vice 
Chancellor  Knight  Bruce  as  to  the  manner 
in  which  the  administration  charges  ought 
to  be  borne ;  and,  on  the  contrary,  at  the 
conclusion  of  the  judgment,  Lord  Truro 
says :  "  The  result,  therefore,  is,  that  the 
Vice  Chancellor's  decision,  made  in  defer- 
ence to  the  language  used  by  Lord  Lang- 
dale,  must  be  reversed,  while,  at  the  same 

(8)  8  De  Gez  &8m.  499;  t.  o.  18  Law  J.  Rep. 
(U.S.)  Cftume.  454:  iwened,  8  Mac.  k  G.  785. 
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time,  the  opinions  of  both  those  learned 
Judges  will  be  affirmed.'' 

TTbe  opinion  of  the  Vice  Chancellor 
which  is  thus  affirmed  was  that  to  which 
we  have  just  alluded,  and  which  was 
actually  carried  into  execution  in  the  order 
which  was  then  before  the  Court  in  an 
administration  suit.  In  the  same  judgment 
Lord  Truro  says  :  **  These  authorities  seem 
to  me  to  shew  that  the  charitable  legacies 
in  the  present  case  are  demonstrative  lega- 
cies, or  analogous  thereto ;  but  whether 
this  is  the  precise  character  of  these  lega- 
cies, so  that,  had  there  been  a  deficiency  of 
assets,  they  would  have  been  entitled  to  be 
paid  in  full  in  priority  to  the  other  legacies, 
it  is  not  necessary  to  decide ;  all  that  I 
need  determine  in  the  present  case  is,  whe- 
ther the  legacies  to  individuals  are  to  be 
paid  partly  out  of  the  pure  personalty,  or 
whether  they  are  to  be  paid  exclusively  out 
of  the  personalty  savouring  of  realty,  which 
is  sufficient  for  the  full  payment  of  those 
legacies ;"  and,  again,  he  says:  *'by  direct- 
ing that  the  charitable  legacies  shall  be 
paid  exclusively  out  of  the  pure  personalty, 
he  (the  testator)  has  plainly  shewn  his 
intention  that  they  shall  be  satisfied  out  of 
the  pure  personalty  in  preference  to  the 
legacies  to  individuals,  whether  they  are 
ti^ctly  demonstrative  legacies  or  not" 

In  the  case  now  before  us  it  is  clear  that 
the  charitable  legacies  are  entitled  to  be 
paid  out  of  the  pure  personalty  in  priority 
to  the  other  legatees,  and  on  this  point  also 
we  agree  with  the  learned  Vice  Chancellor; 
but  we  think  that  the  case  of  Robinson  v. 
Oeldard  cannot  be  considered  as  an  autho- 
rity in  support  of  the  further  contention  on 
the  part  of  the  charitable  legatees  that  the 
administration  charges  ought  to  be  thrown 
exclusively  upon  the  rest  of  the  estate.  It 
is  true  that  thisNSontention  is  supported  by 
the  decision  of  the  present  Lord  Chancellor 
(Lord  Hatherley),  when  Vice  Chancellor,  in 
Tempest  v.  Tempest ;  but  as  that  decision 
was  overruled  by  Lord  Chancellor  Cran- 
worth,  we  are  bound  to  accept  the  decision 
of  the  Court  of  appeal  as  an  authority 
superior  to  that  of  the  judgment  of  the 
Vice  Chancellor  which  was  reversed. 

The  counsel  for  the  charities  treated  this 
decision  as  resting  upon  a  very  narrow 
ground,  and  in  a  mimner  not  warranted 


by  the  terms  of  the  judgment,  when  they 
argued  that  it  depended  entirely  on  the 
insertion  by  the  testator  in  that  case  of  the 
words  "  in  precedence  of  the  other  pecu- 
niary legaciea"  Lord  Cran worth  observed 
that  in  Mobtnson  v.  Geldard  Lord  Truro 
had  said  that  he  must  take  the  direction 
in  the  will  that  the  charities  were  to  be 
paid  out  of  the  pure  personalty  to  amount 
to  a  declaration  of  intention  that  the  charit- 
able legacies  were  to  be  paid  out  of  the 
pure  personalty  in  preference  to  the  other 
legacies,  and,  after  commenting  on  the 
nature  of  demonstrative  legacies,  and  sajdng 
that  he  need  not  puzzle  himself  whether  the 
legacies  were  or  were  not  demonstrative,  he 
proceeded  to  state  that  the  *Hestatrix  has 
not  directed  that  her  debts  or  funeral  and 
testamentary  expenses  should  be  paid  out 
of  that  part  of  the  personalty  which  savours 
of  realty,  nor  has  she  expressed  any  inten- 
tion to  release  the  pure  personalty  from  its 
legal  liability  to  contribute  to  the  payment 
of  debts  which  by  law  are  payable  rateably 
out  of  both  classes  of  personalty."  It 
having  thus  been  held  that  a  direction  to 
pay  charitable  legacies  out  of  the  pure  per- 
sonalty amounts  to  a  declaration  of  inten- 
tion that  they  are  to  be  paid  thereout  in 
preference  to  the  other  legacies,  it  would 
be  a  strange  result  of  the  authorities  if  the 
declaration  by  a  testator  in  express  terms 
of  this  preferential  payment  should  place 
the  charitable  legacies  in  a  worse  position 
than  they  would  have  been  if  the  testator 
had  left  the  same  intention  to  be  implied 
from  the  simple  direction  to  pay  out  of  the 
pure  personalty. 

If  we  consider  the  case  before  us  in- 
dependently of  the  authorities,  and  as  a 
question  of  the  intention  of  the  testator  as 
expressed  in  his  will,  we  are  led  to  the 
same  conclusion  as  that  at  which  Lord 
Cranworth  arrived  in  Tempest  v.  Tempest 
(4).  It  is  clear  that  the  testator  had  present 
to  his  mind  the  effect  of  the  statute  of  9 
Geo.  2.  Mr.  Joshua  Williams,  in  his  book 
on  the  Law  of  Personal  Property,  6th  ed. 
p.  328,  says,  **  A  bequest  to  a  charity  ought 
to  be  directed  to  be  paid  out  of  such  part 
of  the  testator  s  personal  estate  as  he  may 
lawfully  bequeath  for  such  a  purpose ;  for, 

(4)  7  De  6«x,  M.  ft  G.  470. 
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if  thiB  precsQtion  should  be  neglected,  the 
chAriiable  l^^acies  will  £ul  in  the  propor- 
tion which  the  personal  assets  savouring  of 
the  realty  may  bear  to  those  which  are 
purely  personal" 

We  have  referred  to  this  passage  because 
in  our  judgment  it  defines  precisely  what 
was  the  intention  of  the  testator,  and  what 
was  the  precaution  which  he  did  not  neglect 
But  we  cannot  find  in  this  will  any  exfH^s> 
sion  of  an  intention  to  reUeve  the  pure 
personalty  from  its  obligation  to  contribute 
rateably  with  the  rest  of  the  estate  to  the 
burden  of  the  administration  charges,  nor 
to  cast  that  burdoi  exclusively  upon  the 
rest  of  the  estate,  and  we  do  not  feel  our- 
selves at  liberty  to  imply  any  such  inten- 
tion. We  think,  therefore,  that  the  Vice 
Chancellor's  order  must  be  varied  by  direct- 
ing that  the  administration  charges  be  paid 
rateably  out  of  the  whole  estate,  and  the 
charitable  legatees  will  then  take  what 
remains  of  the  pure  personalty  in  part  pay- 
ment of  their  legacies,  and  they  will  have 
a  claim  upon  the  rest  of  the  estate  for  so 
much  of  Uieir  legacies  as  shall  remain  un- 
paid; but,  as  they  are  precluded  by  the 
statute  frt)m  taking  any  part  of  the  person- 
alty savouring  of  realty,  this  claim  must 
abate  in  the  proportion  which  the  personalty 
savouring  of  realty  bears  to  the  proceeds  of 
the  Madeira  estate,  which  are  not  the  sub- 
ject of  the  provisions  of  the  statute. 

We  think  that  the  charitable  legatees 
must  be  allowed  their  costs  of  the  suit 
out  of  the  estate,  and  that  the  appellants 
in  the  first  appeal  must  bear  their  own 
costs  of  that  appeal,  but  the  costs  of  the 
respondents  to  that  appeal,  and  the  costs 
of  all  parties  to  the  second  i^peal,  must  be 
paid  out  of  the  estate,  and  the  deposits 
will  be  returned. 

Solicitors — Meesra.  Roy  &  Cartwright,  for  plain- 
tiflRi;  Mr.  Cundj,  for  Miiw  Oliveira;  Messn. 
Boys  ft  Tweedies;  Meeera.  Few  ft  Co.;  Messrs. 
Bailey,  8haw,  Smith  ft  Bailey,  and  Mesan.  Cmrtia 
ft  BfMiford,  for  other  parties  interested. 


James,  V.C.  ) 
Feb.  11,  12.  f 


HORN8BT  V,  BIRD. 


Spfdjic  Performance  —  Agreement  to 
Sell — Failure  of  Execution  by  a  Party 
having  no  Interest. 

Five  persons  contracted  to  sell  an  estate  in 
kmdy  and  a  formal  agreement  was  prepared^ 
hut  before  execution  it  was  discovered  that  the 
entirety  belonged  to  four  only,  and  accord- 
ingly it  was  verbally  agreed  that  ike  fifth 
should  not  be  required  to  execute,  !%£ 
agreement  was  executed  by  the  four  only  as 
vendors  and  by  the  purchaser,  but  as  no 
alteration  was  made  in  the  body  of  the 
agreement  it  still  purported  to  be  an  agree- 
ment by  the  five  to  sell  and  convey: — Held, 
that  the  four  who  executed  could  not  main- 
tain a  bill  for  specific  performamce  against 
the  purchaser 

Richard  Bird,  by  his  will,  dated  the 
24th  of  September,  1867,  devised  and  be- 
queathed all  his  property  real  and  personal 
to  Isaac  Harris  and  Thomas  Collin,  in  and 
for  the  consideration  of  paying  over  all  the 
yearly  rents,  interests  and  profits  arising 
from  the  same  (after  deductingrates  and  taxes 
on  the  same)  unto  his  wife  Mary  Rebeeca 
Bird  during  her  life,  %nd  he  i^pointed 
the  said  Isaac  Harris  and  Thomas  Collier 
executors  of  his  will,  and  directed  them 
to  pay  all  his  funeral  and  testamentary 
expenses. 

The  testator  made  tko  further  disposition 
of  his  property.  He  left  no  issue.  William 
Bird,  his  eldest  brother,  pre-deceased  him, 
having  had  five  legitimate  children,  one 
son  and  four  daughters,  and  an  illegitimate 
daughter. 

The  son  died  without  issue  in  the  testa- 
tor's lifetime.  Elisabeth  H«msby,  one  of  the 
four  daughters,  died  in  the  testator's  life- 
time, leaving  one  child,  Joseph  Homsby. 
The  other  three  legitimate  daughters, 
namely,  Ann  Wrighton,  Sarah  Howes,  the 
wife  of  Charles  Howes,  and  Mary  Bird,  and 
the  illegitimate  daughter,  Hannah  Ciyer, 
were  still  living. 

At  the  time  of  the  testator's  death  the 
illegitimacy  of  Hannah  Cryer  was  not 
known,  and  accordingly  she,  together  with 
the  three  living  dau^ters  of  WilMam  Bird 
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and  Joseph  Hornsby,  the  child  of  William 
Bird's  deceased  daughter,  claimed  to  be  the 
testator's  heirs  at  law,  and  to  be  entitled  as 
such  to  the  reversion  of  the  testator's  real 
estate,  and  to  a  share  of  the  reversionarj 
interest  in  his  personal  estate,  as  some  of 
his  next-of-kin.  At  first,  however,  Harris 
and  Collier,  the  trustees  and  executors, 
claimed  to  be  entitled  to  these  reversionary 
interests  beneficially;  and  in  consequence 
Mary  Bird  instituted  a  suit  of  Bird  v. 
Harris  against  them,  in  which  she  prayed 
that  they  might  be  declared  trustees  for 
the  testator's  heira-at-law  and  next-of-kin. 

It  was  subsequently  proposed  that  the 
suit  should  be  discontinued,  that  Harris 
and  Collier  should  abandon  their  daim, 
and  that  Mary  Rebecca  Bird  should  pur- 
chase the  reversion  of  the  real  and  personal 
estate  for  3,200/. 

An  agreement  was  accordingly  prepared 
and  engrossed,  which  was  dated  the  1 7th 
of  December,  1867,  and  expressed  to  be 
made  between  Isaac  Harris  and  Thomas 
Collier  of  the  first  part,  Joseph  Homsby, 
Ann  Wrighton,  Hannah  Cryer,  Charles 
Howes  and  Sarah  his  wife  and  Mary  Bird 
of  the  second  part,  and  Mary  Rebecca  Bird 
of  the  third  part  This  agreement  recited 
the  will  of  Richard  Bird  and  the  pedigree 
of  William  Bird's  descendants,  Hannah 
Cryer  being  named  as  one  of  his  daughters. 
It  also  recited  that,  subject  to  Mary 
Rebecca  Bird's  life  estate  Joseph  Homsby, 
Ann  Wrighton,  Hannah  Cryer,  Sarah 
Howes  and  Mary  Bird  deemed  them- 
selves to  be  equitably  entitled  to  the 
testator's  real  estate  as  coparceners,  and 
that,  subject  to  the  payment  of  the  debts 
and  funeral  and  testamentary  expenses, 
they  were  entitled  to  a  share  of  one 
moiety  of  his  personal  estate  as  some  of  his 
next-of-kin.  By  the  operative  part  these 
five  persons  agreed  to  sell  and  Mary 
Rebecca  Bird  agreed  to  purchase  for 
3,200/.,  provided  the  five  claimants  should 
satisfactorily  prove  themselves  to  be  the 
testator's  co-heirs-at-law  and  some  of  his 
next-of-kin,  the  interest  of  the  five  claimants 
in  the  testators  real  and  personal  estate, 
subject  to  the  following  (amongst  other) 
conditions,  namely,  that  the  vendors  should 
execute  a  proper  conveyance  to  the  pur- 
chaser and  her  heirs,  such  conveyance  to 


be  prepared  by  and  at  the  expense  of  the 
purchaser,  and  that  the  purchaser  should, 
on  the  24th  of  March,  1868,  pay  into  the 
hands  of  such  of  the  vendors  as  should 
be  proved  to  be  entitled  to  the  real 
estate  as  co-heirs,  and  also  to  one-sixth 
of  the  personal  estate  as  next-of-kin,  his  or 
her  share  of  the  purchase-money,  the  proof 
of  heirship  to  be  obtained  by  and  at  the 
expense  of  the  vendors. 

The  agreement  was  executed  as  follows : 
**  Signed  by  Richard  Howes,  of  Towcester, 
as  solicitor  and  agent,  under  written  autho- 
rity and  on  behalf  of  Isaac  Harris,  Thomas 
Collier  and  Mary  Rebecca  Bird. — Richard 
Howes.  Signed  by  William  Whitton,  of 
Towcester,  sglicitor,  an  agent  under  written 
authority  and  on  behalf  of  Ann  Wrighton, 
Joseph  Homsby,  Charies  Howes  and  Sarah 
his  wife,  and  in  the  capacity  of  solicitor  for 
Mary  Bird,  plaintiff  in  suit  Bird  v.  Harris 
and  another,  filed  on  the  7th  of  December, 
1867,  which  suit  it  is  hereby  agreed  shall 
be  taken  off  the  file  or  dismissed  with 
costs  to  be  paid  to  the  plaintiffl — William 
Whitton." 

The  authority  imder  which  Mr.  Howes 
signed  the  agreement  was  as  follows  :  *'  Re 
Bird,  deceased. — We  do  hereby  authorize 
Mr.  Richard  Howes,  of  Towcester,  our 
solicitor,  to  sign  any  contract  that  may  be 
necessary  for  the  purpose  of  purchasing  and 
vesting  the  remainder  in  fee  simple  of  the 
real  estates  of  which  the  said  Ridiard  Bird 
died  possessed,  and  also  the  share  of  the 
children  of  William  Bird,  the  brother  of 
the  said  Richard  Bird,  deceased,  of  and  in 
the  personal  estate  of  the  said  Richard  Bird, 
deceased,  in  Mrs.  Mary  Rebecca  Bird,  the 
widow,  the  cestui  que  trust  for  life  ;  and  I, 
the  sud  Mary  Rebecca  Bird,  do  hereby 
authorize  the  said  Richard  Howes  to  con- 
tract to  pay  on  my  behalf  the  sum  of 
3,200/.  to  the  said  heirs-at-law  of  the  said 
Richard  Bird,  deceased,  for  and  in  consider- 
ation of  their  releasing  to  me  their  interest 
in  the  said  real  and  personal  estate  of  the 
said  Richard  Bird,  deceased.  Dated  this 
17th  day  of  December,  1867.  Isaac  Harris, 
Thomas  Collier,  Mary  Rebecca  Bird." 

Before  the  execution  of  the  agreement  it 
had  been  discovered  that  Hannah  Cryer 
was  illegitimate,  and  the  bill  alleged  that 
it  was  verbally  agreed  that  she  should  be 
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regarded  as  having  no  interest  in  the  testa- 
tors estate,  and  should  not  be  called  upon 
to  execute  the  agreement  although  named 
as  a  party  therein. 

Soon  after  the  execution  of  the  agree- 
ment, the  bill  in  Bird  y.  Harris  was  taken 
off  the  file. 

Mary  Rebecca  Bird  now  refused  to  com- 
plete the  purchase,  and  this  bill  was 
accordingly  filed  by  Joseph  Homsby,  Ann 
Wrighton,  Charles  Howes  and  Sarah  his 
wife,  Mary  Bird  and  Thomas  Collier, 
against  Mary  Rebecca  Bird  and  Isaac 
Hands,  to  compel  specific  performance  of 
the  agreement 

Neither  of  the  defendants  admitted  that 
they  had  agreed,  as  the  bill  alleged,  that 
Hannah  Cryer  should  not  be  required 
to  execute  the  agreement.  The  answers  also 
alleged  that  the  authority  under  which 
Richard  Howes  purported  to  sign  the  agree- 
ment was  improperly  obtained  from  the 
defendants,  and  not  binding  upon  them, 
and  much  evidence  was  adduced  in  support 
of  this  contention. 

Mr.  Amphlett  and  Mr.  Edgar  Rodtoell, 
for  the  plaintiffs. — The  fact  that  Hannah 
Cryer,  who  neither  has  nor  claims  to  have 
any  interest  in  the  testator's  property,  is 
named  as  a  party  to  the  agreement,  does 
not  render  it  less  a  valid  contract  in  favour 
of  the  plaintiffs,  who  alone  are  able  to  do 
all  that  Mrs.  Bird  is  entitled  to  require, 
namely,  to  vest  in  her  the  entire  interest 
comprised  in  the  agreement.  If  a  contract 
be  made  with  an  adult  and  an  infant 
which  the  infant  repudiates  the  adult 
alone  can  sue — 

Gibbs  V.  Mfrrill,  3  Taunt  307. 

Mr.  Druce  and  Mr.  L.  Fields  for  Mrs. 
Bird. 

Mr.  Kay  and  Mr.  Dunn,  for  Harris. 

James,  V.C. — In  this  case  I  am  of  opinion 
the  plaintiff's  bill  is  misconceived.  The 
jurisdiction  of  this  Court  is  to  enforce 
specific  performance  of  a  contract,  and  the 
duty  of  a  plaintiff  who  comes  to  the  Court 
asking  the  specific  performance  of  a  contract 
is  to  shew  that  the  contract  of  which  he 
seeks  specific  performance  was  entered  into 
by  the  defendant  as  against  whom  he  seeks 
it   In  this  case  the  defendants  have  not 


signed  any  contract  themselves,  and  i^ey 
are  bound,  if  bound  at  all,  by  the  authority 
which  they  gave  to  Mr.  Richard  Howes. 
The  only  contract  which  is  produced,  signed 
by  the  agent  Mr.  Richard  Howes,  is  a  con- 
tract by  which  certain  persons,  including 
one  Hannah  Cryer,  bind  themselves  to 
convey  the  estata  The  contract  sought  to 
be  enforced  is  a  contract  which  persons,  not 
including  Hannah  Cryer,  say  they  have 
entered  into  with  the  defendants.  The  only 
contract  signed  by  the  agent  Mr.  Howes  is 
a  contract  that  never  was  completed,  because 
in  order  to  the  completion  of  a  contract  it 
is  necessary  that  the  contracting  parties 
therein  named  should  all  of  them  have 
assented  to  it ;  and  the  fact  that  Hannah 
Cryer  never  was  a  party  to  that  contract 
would  make  it  as  incomplete  as  if  nobody 
had  ever  entered  into  the  contract  at  aU  ; 
therefore  there  was  no  contract  in  truth 
ever  made  between  these  parties.  Even  if 
the  contract  were  made  there  would  be 
this  fatal  objection  to  the  bill  as  it  stands, 
that  it  seeks  to  have  a  written  contract 
performed  with  a  parol  variation,  and  even 
that  parol  variation  is  not  proved  in  the 
way  in  which  it  is  alleged  in  iJie  bill.  How- 
ever, I  do  not  know  that  that  is  very 
material.  I  proceed  entirely  on  this,  Uiat 
the  contract  sought  to  be  enforced  was 
never  entered  into  by  the  defendants  at  all. 
Of  course  the  result  of  that  will  be  that  the 
bill  must  be  dismissed. 

With  regard  to  costs,  the  defendants  have 
made  a  case  that  they  were  induced  to  enter 
into  the  agreement  unfairly  and  by  pres- 
sure, and  they  have  adduced  a  good  deal  of 
evidence  in  support  of  this  contention.  I 
am  satisfied  that  no  such  case  is  proved, 
and  the  justice  of  the  case  will  be  met  by 
not  giving  them  any  costs. 

Solicitori— Messrs.  Dale  &  Stretton,  mgents  for 
Mr.  Whitton,  Towoeeter,  for  pluntiffi ;  Measra. 
Field  ft  Ck>.,  agente  for  Metsra.  Stone,  Paget, 
Bills  ft  Stone,  Leioeeter,  for  defSendante. 
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BLAIKLOCK  t^.  OBINDLB. 


Election — Married  Woman — Appoint- 
ment by  Will — Will  partly  inoperative — 
Next-of-kin. 

Three  several  funds  were  settled  upon  a 
lady  for  life.  On  her  death,  fund  1.  vfos  to 
be  held  for  such  persons  as  she  should  by 
ufill  appoint  Funds  2.  and  3.  were  to  be 
held  in  case  she  died  in  her  husband's  life- 
time for  such  persons  as  she  should  by  u*ill 
appoint;  but  in  case  she  survived  him  the 
last-mentioned  funds  were  to  become  her 
absolute  property.  She,  by  will,  made  in  her 
husbands  lifetime,  appointed  the  three  funds 
to  her  executors,  and  directed  the  latter  to 
pay  thereout  several  legacies  to  persons  some 
of  whom  were  and  others  were  not  her  next- 
of-kin.  She  survived  her  husband  and  died 
without  having  republished  her  unit,  in  con- 
sequence whereof  funds  2.  and  3.  were  undis- 
posed of  Fund  1.  «aw  insufficient  to  pay  all 
the  legacies  in  full: — Held,  that  those  of  the 
legatees  who  were  also  next-of-kin  were  not 
put  to  their  election,  but  were  entitled  to 
proportionate  parts  of  their  several  legacies, 
as  well  as  to  their  shares  of  funds  2.  and  3. 
as  nextof-kin. 

Held,  also,  that  testatrix's  debts  and  fune- 
ral and  testamentary  expenses  and  the  costs 
should  be  paid  out  of  the  undisposed  of 
funds. 

This  was  a  special  case. 

By  the  will  of  Jane  Grindle,  dated  the 
2nd  of  March,  1818,  a  sum  of  8,100/. 
3/.  per  cent,  consolidated  Bank  annuities 
was  bequeathed  to  trustees,  upon  trust  for 
Lady  Nickle  (then  Elizabeth  Grindle)  for 
her  life  for  her  separate  use,  and  after  her 
death,  and  in  de&ult  of  children  (which 
event  happened),  upon  trust  for  such  per- 
son or  persons,  for  such  interest  or  interests, 
and  in  such  manner  as  Lady  Nickle  should 
by  deed  or  will,  and  notwithstanding 
coverture,  appoint. 

On  the  14th  of  April,  1846,  Lady  Nickle 
(then  Elizabeth  Nesbitt,  widow)  intermar- 
ried with  Sir  Robert  Nickle. 

By  an  indenture  of  settlement,  dated  the 
8th  of  April,  1846,  made  in  contemplation 
of  the  marriage,  the  sum  of  1,000?.  East 
India  stock  was  settled  upon  trust,  after 


the  solemnization  of  the  marriage,  and 
during  the  joint  lives  of  Sir  Robert  Nickle 
and  Lady  Nickle,  for  Lady  Nickle  for  her 
separate  use.  And  it  was  thereby  declared 
that  if  Sir  Robert  Nickle  should  die  in  the 
lifetime  of  Lady  Nickle,  the  trust  funds 
thereby  settled  should,  after  his  death,  be 
held  in  trust  for  Lady  Nickle  absolutely; 
but  if  she  should  die  in  his  lifetime,  the 
trust  funds  were,  after  her  decease,  to  be 
held  in  trust  for  such  person  or  persons  as 
she  should  by  will  appoint,  and  in  default 
of  such  appointment,  and  after  the  deter- 
mination of  a  life  interest  thereby  in  default 
of  such  appointment  given  to  Sir  Robert 
Nickle  in  the  trust  funds,  the  latter  were 
to  be  held  in  trust  for  the  next-of-kin  of 
Lady  Nickle. 

By  another  indenture  of  settlement,  also 
dated  the  8th  of  February,  1846,  and  made 
in  contemplation  of  the  s^oresaid  marriage, 
the  several  sums  of  9,000/.  3/.  per  cent, 
consolidated  Bank  annuities,  10,000/.  re- 
duced annuities,  and  113/.  Zs.  long  annui- 
ties (which  terminated  in  1860),  and  a 
leasehold  messuage,  were  settled  upon  trusts, 
and  subject  to  powers  similar  in  all 
respects  to  the  trusts  and  powers  in  the 
first-mentioned  indenture  declared  and 
contained  concerning  the  1,000/.  East 
India  stock  thereby  settled. 

In  1853  the  leasehold  messuage  was 
sold,  and  the  proceeds  of  the  sale  thereof 
were  invested  in  the  purchase  of  280/.  10a 
4td.  consols,  making,  with  the  above-men- 
tioned 9,000/.  consols,  the  sum  of  9,280/. 
10#.  4c/.  like  annuities. 

Lady  Nickle,  in  the  lifetime  of  her 
husband,  made  her  will,  dated  the  17th  of 
February,  1853,  and  she  thereby,  after 
reciting  the  before-mentioned  will  and 
indentures  of  settlement,  in  exercise  of  the 
powers  to  her  reserved  by  such  will  and 
indentures  respectively,  declared  that  the 
trustees  thereof  respectively  and  all  other 
parties  should,  after  her  death,  stand  pos- 
sessed of  all  the  trust  moneys,  stocks,  funds 
and  securities,  and  of  all  other  real  and 
personal  estate  over  which  she  had  a 
power  of  appointment,  upon  trust  to  pay 
and  transfer  the  same  to  her  executors  and 
trustees,  to  whom  she  thereby  appointed 
the  same.  The  testatrix  then  directed  her 
executors  and  trustees  to  raise  and  pay 
thereout  several  legacies  to  persons  some  of 
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whom  were,  and  tlie  rest  were  not,  her  next- 
of-kin. 

Sir  Robert  Nickle  died  on  the  26th  of 
May,  1855. 

The  testatrix  survived  her  hnsband,  and 
died  on  the  17th  of  March,  1867,  a  widow, 
and  without  having  revoked  or  republished 
her  will.  The  latter,  in  the  events  which 
happened,  became  inoperative  as  to  funds 
2.  and  3. 

On  the  16th  of  November,  1867,  probate 
of  her  will,  limited  to  the  administration  of 
such  personal  estate  as  she  had,  by  virtue 
of  the  aforesaid  will  and  of  aU  other 
powers,  a  right  to  appoint,  and  had  by  her 
will  appointed,  but  not  further  or  otherwise, 
was  granted  to  the  plaintiff  as  one  of  her 
surviving  executors. 

On  the  20th  of  December,  1867,  letters 
of  administration  of  the  rest  of  the  tes- 
tatrix's personal  estate  were  granted  to  the 
defendant,  Henry  Augustus  Louis  Grindle, 
as  one  of  her  next-of-kin. 

The  sum  of  8,100/.  consols  was  insuffi- 
cient to  satisfy  in  full  the  several  legacies 
bequeathed  by  the  will  of  Lady  Nickle ; 
but  the  funds  settled  by  the  before-men- 
tioned indentures  of  settlement  were  more 
than  sufficient  for  that  purpose. 

The  debts  and  funeral  and  testamentary 
expenses  of  Lady  Nickle  had  not  been  paid. 

The  questions  were :  first,  whether  those 
of  the  defendants  who  were  the  next-of-kin 
of  the  testatrix,  and  also  legatees  under  her 
will,  were  respectively  entitled  both  to  their 
shares  of  the  undisposed  of  residue  of  her 
personal  estate  as  such  nextrof-kin,  and  also 
to  the  payment  out  of  the  before- mentioned 
sum  of  8,100/.  consols,  of  proportionate 
parts  of  their  several  legacies  bequeathed 
to  them  by  the  said  will;  or  whether  such 
defendants  were  respectively  bound  to  elect 
between  their  legacies  and  their  respective 
shares  of  the  aforesaid  undisposed  of 
residue) 

2.  Whether  the  debts  and  funeral  and 
testamentary  expenses  of  the  testatrix  ought 
to  be  paid  out  of  the  before-mentioned  sum 
of  8,100/.  consols,  or  out  of  the  undisposed 
of  residue  of  her  estate  1 

3.  Out  of  what  fund  the  costs  of  the  case 
ought  to  be  paid ) 

Mr,  Nalder,  for  the  plaintiff,  the  acting 
executor  of  the  testatrix. 


Mr,  Druce  and  Mr,  Cookson^  for  legatees 
who  were  also  nextof-kin. — The  decisions 
in  which  parties  have  been  held  bound  to 
elect  have  been  founded  upon  the  fact  that 
from  the  instrument  conferring  the  pro- 
perty an  intention  to  put  such  parties  to 
their  election  could  be  gathered  No  such 
intention  can  be  gathered  firom  the  will 
in  the  present  case.  The  testatrix,  having 
been  under  coverture  at  the  date  of  her 
will,  was  incompetent  to  raise  a  case  of 
election.    They  referred  to — 

Rich  V.  CockeU,  9  Ves.  369. 

Schroder  v.  Schroder^  Kay,  578  ;  s.  c. 
24  Law  J.  Rep.  (N.a)  Chanc  510. 
Mr.  Macnaughten^  for  legatees  who  were 
not  next-of-kin,  contended  that  the  testatrix 
having  thrown  into  one  common  fund  the 
three  funds  over  which  she  had  powers  of 
appointment,  shewed  an  intention  to  put 
those  of  the  legatees  who  were  next-of-kin 
to  their  election.  Two  exceptions  only  have 
been  admitted  to  the  general  principle  on 
which  parties  have  been  put  to  their  elec- 
tion, viz.,  first,  when,  before  the  Wills  Act, 
a  person  disposed  of  personalty  and  at- 
tempted to  dispose  of  reidty,  by  an  unat- 
tested will ;  secondly,  when,  under  the  old 
law,  an  infiuit  attempted  to  dispose  by  will 
of  real  and  personal  property,  lliese  excep- 
tions have  not  been  approved  of — 

Ker  V.  Wauchope,  1  Bligh,  21. 
Rich  V.  Cockell  only  decides  that  when  the 
Ecclesiastical  Court  has  refused  probate  to 
a  will,  this  Court  cannot  look  at  it  for  the 
purpose  of  raising  a  case  of  election.  In 
that  case  probate  of  the  will  had  not  been 
granted  by  the  Ecclesiastical  Court,  but 
administration  pendente  lite  only  had  been 
granted.  There  was  not,  therefore,  before 
the  Court  in  that  case  any  instrument  at 
which  the  Court  could  look  to  raise  a  ques- 
tion of  election.  In  the  present  case  the 
will  has  been  proved,  and  the  Court  may 
read  the  whole  of  it.  He  also  referred  to 

TheUuson  v.  Wood/ord,  13  Ves.  209. 

Noyi  V.  Mordaunty  2  Vem.  581 ;  s.  c 
1  W.  &  T.  Lead.  Cas.  Eq.  3rd  edit 
301. 

Streatfleld  v.  StrecUjield,  Cas.  t  Talb. 
176 ;  s.  c  1  W.  A  T.  Lead.  Cas.  Eq. 
3rd  edit  303. 

Hearle  v.  Greenbanky  1  Ves.  298 ;  s.  c. 
3  Atk.  695. 

Sheddm  v.  Goodrich,  8  Ves.  481. 
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TatnaU  v.  Hanhey,  2  Moo.  P.C.  342. 

Baugkton  v.  BougkUm,  2  Yes.  12. 

Brodie  v.  Barry,  2  Ves.  <fe  B.  127. 

Dundas  v.  DundaSy  2  Dow  k  CL  349. 
Mr,  Fischer^  for  other  parties  in  the  same 
interest^  sabmitted  that  the  testatrix  was 
not  under  an  incapacity  like  that  of  the 
heir  in  Hectrle  y.  Oreenbank,  The  bequests 
to  the  next-of-kin  were  on  the  condition 
of  thfeir  oomplying  with  the  whole  will — 

Welhy  y.  Welhy,  2  Ves.  A  B.  190. 

Streaifield  v.  StrecUfield,  ubi  supra. 
Mr,  E,  P.  C.  Hanson^  for  other  parties 
in  the  same  interest. 

QiFFASD,  V.C.  said :  I  am  of  opinion  that 
in  this  case  no  question  of  election  arises. 
At  the  time  the  will  was  executed  the  dis- 
position of  the  property  was  good,  but 
subsequent  events  rendered  inoperative 
part  of  such  disposition.  It  is  unnecessary 
for  me  to  determine  under  what  circum- 
stances a  will  of  a  married  lady  may  raise 
such  a  question.  Those  of  the  legatees 
therefore  who  are  also  next-of-kin  are  en- 
titled to  proportionate  parts  of  their  legacies 
out  of  the  appointed  fond,  and  also  to  their 
shares  as  next-of-kin  of  the  undisposed  of 
residue.  The  debts  and  funeral  and  testa- 
mentary expenses  and  the  costs  of  all  parties 
of  this  case  must  come  out  of  the  residue. 

SoKoitors  —MeMTB.  HedgM&  Sledman,  for  pUinUff, 
Mid  Neibin,  one  of  the  legfttees ;  Messrs. 
C<ioluoti,  Wainewright  ft  Co.,  fur  members  of 
the  Griodle  family,  legatees  and  next-of-kin  ; 
Measn.  Thompeon,  'Pickering  &  Styan,  for 
legatees  not  next-of-kin. 


James,  V.C.  )  Salisbury  v.  the  hetropo- 

Feb.  19.      /    UTAN  RAILWAY  COMPANY. 

Company — Payment  of  Dividends  out  of 
CapitcU — Metropolitan  RcUlway  Act,  1868, 
s,2± 

A  railway  company  entered  into  a  con- 
tract for  ike  construction  of  an  extension  of 
the  railway.  The  contractors  were  hound  to 
complete  the  extension  by  the  3lst  of  Decem- 
ber, 1867,  and  until  completion  to  pay  to 
the  directors  of  the  company  interest  on  so 
much  of  the  Extension  capital  as  should 
from  time  to  time  be  called  and  paid  up; 
but  if  any  delay  in  delivering  possession  of 
Mbw  i^Mum,  9S.— CHiLMc. 


the  land  to  the  contractors  should  render 
it  impracticable  to  complete  the  extension 
by  the  tim^  appointed,  such  alloioance  was 
to  be  made  to  the  contractors  as  should  be 
equivalent  to  the  interest  payable  by  them 
for  the  period  of  the  delay  so  occasioned. 
The  company's  acts  prohibited  the  payment 
of  dividends  out  of  capital.  A  subsequent  act 
enacted  that  all  moneys  paid  by  the  contrac- 
tors in  respect  of  non-completion  should  be 
carried  to  revenue  account  and  be  applicable 
to  the  payment  of  dividends  on  the  Extension 
capital  The  extension  was  not  completed 
on  the  31«<  of  December,  1868,  and  accord- 
ingly the  contractors  paid  to  the  directors 
42,600/.  in  respect  of  the  half-year  ending 
on  thai  day ;  but  the  directors^  admitting 
that  the  delay  was  attributable  to  the  com- 
pany's defatUt  in  delivering  possession  of  the 
land,  had  repaid  or  u^ere  about  to  repay  this 
sum  to  the  contractors  out  of  capital: — Held, 
that  the  42,600^  Vfere  not  really  *^  moneys 
paid  by  the  contractoi^s  in  respect  of  non- 
completion,"  and  that  to  apply  this  sum  in 
payment  of  dividends  ujould  be  a  viokuion 
of  the  statutory  prohibitions  against  paying 
dividends  out  of  capital,  and  ike  company 
and  its  directors  were  accordingly  restrained 
by  injunction  from  so  applying  them. 

This  was  a  motion  by  which  the  plain- 
tiff, suing  on  behalf  of  himself  and  all  other 
the  shareholders  of  the  defendant  company, 
except  such  of  them  as  were  defendants, 
sought  to  restrain  the  defendant  company 
and  its  directors  from  declaring  or  paying 
any  dividend  out  of  or  in  respect  of  a  cer- 
tain sum  of  42,600/. 

The  defendants  were  a  railway  company 
incorporated  by  the  Metropolitan  Railway 
Act,  1854.  The  196th  section  of  this  act 
is  as  follows :  *'  It  shall  not  be  lawful  for 
the  company  out  of  any  money,  by  this  act 
or  any  other  act  relating  to  ^e  company, 
authorized  to  be  raised  by  caUs  in  respect 
of  shares,  or  by  the  exercise  of  any  power 
of  borrowing,  to  pay  interest  or  dividend 
to  any  shardbolder  on  the  amount  of  the 
calls  made  in  respect  of  the  shares  held  by 
him  in  the  capitid  by  this  act  authorized  to 
be  raised ;  but  noting  hereinbefore  con- 
tained shall  be  deemed  to  prevent  the  com- 
pany from  paying  to  any  shareholder  such 
interest  on  money  advanced  by  him  beyond 
the  amount  of  the  calls  actually  made  as 
2E 
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shall  be  in  conformity  with  the  provisions 
of  *  The  Companies*  Clauses  Consolidation 
Act,  1845,*  in  that  behalf  contained." 

By  acts  passed  in  1864,  the  defendants 
were  authorized  to  make  two  extensions  of 
their  undertaking,  caUed  respectively  the 
Notting  Hill  and  Brompton  Extension,  and 
the  Tower  Hill  Extension.  These  extensions 
were,  in  fact,  treated  as  to  capital  as  one 
undertaking,  and  this  was  legalized  ah 
initio  by  the  Metropolitan  Railway  Act, 
1868,  and  accordingly  the  capital  and 
shares  of  either  extension  are  known  as 
Extension  capital  or  Extension  shares. 

The  Extension  Acts  authorized  the  crea- 
tion of  Extension  capital  by  shares  to  the 
amount  in  all  of  1,900,000/.,  and  the  bor- 
rowing on  the  credit  of  the  extensions  of 
633,000/. ;  and  accordingly,  by  resolutions 
passed  on  the  8th  of  February,  1865, 
19,000  10/.  Extension  shares  were  created, 
to  carry,  after  the  31st  of  December,  1866, 
the  same  dividend  as  the  original  ordinary 
shares,  but  so  that  for  the  first  three  years 
no  such  dividend  should  exceed  6/.  per 
cent,  per  annum.  By  resolutions  passed 
in  February,  1867,  the  Extension  shares 
were  subsequently  converted  into  Extension 
stock.  Each  of  the  Extension  Acts  con- 
tained a  clause  identical  with  the  196th 
clause  of  the  act  of  1864,  already  stated. 

Soon  after  the  resolutions  authorizing 
the  creation  of  the  Extension  shares  were 
passed,  the  directors  agreed  with  Messrs. 
Kelk  k  Co.  for  the  construction  of  the 
Tower  Hill  or  Eastern  Extension.  The 
agreement  provided  that  this  extension 
should  be  completed  by  the  31st  of  De- 
cember, 1867,  and  that  in  order  to  secure 
punctual  completion,  the  contractors  should, 
until  the  railway  should  be  completed  and 
open  for  traffic,  pay  to  the  directors  such 
sums  of  money  as  should  be  equivalent 
to  interest  upon  so  much  of  the  sum  of 
700,000/.  (the  share  capital  created  in 
respect  of  this  extension)  as  should  from 
time  to  time  be  called  and  paid  up,  at  the 
rate  of  5/.  per  cent  per  annum,  until  the 
31st  of  December,  1866,  and  thereafter  at 
the  rate  of  6/.  per  cent. ;  but  that  if,  in  the 
opinion  of  the  company's  engineer,  there 
should  be  any  such  delay  in  the  delivery  of 
the  possession  of  the  land  by  the  company 
as  should  render  it  impracticable  to  com- 
plete the  railway  by  the  time  appointed, 


such  allowance,  in  respect  of  interest,  should 
be  paid  to  the  contractors  as  should  be 
equivalent  to  the  interest  payable  by  the 
contractors  for  the  period  of  the  delay  so 
occasioned. 

In  February,  1868,  a  suit  was  instituted 
by  a  shareholder  for  the  purpose  of  restrain- 
ing the  directors  from  charging  certain 
payments  to  capital,  and  an  interlocutory 
injunction  was  granted — Bloxam  y.  the 
Metropolitan  Railway  Company  (1).  The 
suit  was  not  brought  to  a  hearing,  and  in 
the  sessitm  of  1868  an  act  was  promoted 
by  the  directors  for  the  purpose,  amongst 
others,  of  putting  an  end  to  this  litigation. 
The  act  eventually  passed  as  the  Metro- 
politan Railway  Act,  1868,  and  by  sec- 
tion 22,  after  a  preamble  in  which  it  was 
recited  that  the  progress  and  completion 
of  the  undertaking  might  be  delayed,  and 
the  company  greatly  embarrassed,  and  the 
interest  of  the  shareholders  endangered  if 
this  litigation  continued  or  were  revived, 
and  that  it  was  therefore  expedient  that 
such  provision  as  in  the  act  is  expressed 
should  be  made  with  reference  to  the  chaise 
and  application  of  the  share  capital,  it  was 
enacted,  amongst  other  things,  that  all 
moneys  paid  by  the  contractors  by  way  of 
penalty  or  otherwise  for  the  non-completion 
of  the  extensions,  or  arising  under  their 
contracts  or  engagements,  should  be  carried 
to  the  revenue  account  of  the  extensions 
and  be  applicable  for  the  payment  of  divi- 
dends. The  act  of  1868,  as  well  as  the  pre- 
vious acts  relating  to  the  financial  arrange- 
ments of  the  company,  provided  that  no 
dividend  should  be  paid  out  of  capital  or 
money  borrowed. 

By  a  circular  issued  in  December,  1868, 
the  directors  intimated  an  intention  to 
recommend  a  dividend  on  the  Extension 
stock  for  the  half-year  ending  the  31st  of 
December,  1868,  at  the  rate  of  6/.  per  cent, 
per  annum. 

Very  little  progress  had  been  made  with 
the  Eastern  Extension ;  in  &ct,  the  defen- 
dants had  scarcely  in  any  case  taken  pos- 
session of  land  required  for  the  purpose, 
except  under  legal  compulsion. 

In  January,  1869,  Messrs.  Kelk  k  Co. 

under  their  contract  paid  to  the  directors 

42,600/.    for    delay    in     completing    the 

Eastern  Extension,  and  the  directors,  admit- 

(1)  Law  Eep.  3  Ch.  Ap.  337. 
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ting  that  gach  delay  was  attributable  to 
tiiem,  had  repaid  or  were  about  to  repay 
this  sum  to  Messrs.  Eelk  &  Co. 

The  bill  alleged,  and  on  the  hearing  of 
the  motion  it  was  for  the  purposes  of  the 
motion  admitted  at  the  bar,  that  the  direc- 
tors intended  to  apply  this  sum  of  42,600/. 
in  payment  of  dividends  on  the  Extension 
stock ;  and  it  was  not  disputed  that  the 
repayment  of  the  42,600/.  would  be  borne 
by  the  capital. 

The  plaintiff,  who  was  a  holder  of  200 
original  shares,  purchased  on  the  23rd  of 
December,  1868,  sought  to  restrain  the 
application  of  the  42,600/.  to  the  payment 
of  dividends.  His  bill  was  filed  on  the  20th 
of  January,  1869,  and  the  dividend  on  the 
Extension  stock  would  in  the  ordinary 
course  of  things  be  paid  in  January. 

A  previous  and  more  extensive  motion 
in  the  suit  had  been  made  by  the  plaintiff, 
and  was  ordered  to  stand  over  till  the 
hearing. 

Mr,  AmphlHt,  Mr.  Kay  and  Mr.  B.  B. 
RogfTs,  for  the  motion. — We  submit  that 
the  payment  of  the  42,600/.  was  not  a 
bona  fide  payment  within  the  meaning  of 
the  act  of  1868.  It  is  admitted  that  this 
very  amount,  though  paid  by  Messrs.  Kelk 
h  Co.,  is  due  to  them,  and  the  two  debts 
ought  to  be  set  off  one  against  the  other. 
The  object  of  the  course  pursued  can  only 
be  to  evade  the  clauses  which  prohibit  the 
payment  of  dividends  out  of  capital. 

Bir  R,  Palmer^  Mr,  Dnice  and  Mr, 
Brittoifff,  for  the  defendants,  against  the 
motion. — The  contract  with  Messrs.  Kelk 
&  Ca  was  one  of  the  matters  discussed  in 
the  case  of 

Bloxam  v.    the  Metropolitan  Railway 
Company^  loc.  cit., 
and  the  act  of   1868  was  passed  for  the 
express  purpose  of  stifling  any  similar  liti- 
gation. Parliament  therefore  made  the  pro- 
vision  l^alizing  the  application    of    the 
mone3r8  received  under  Messrsj  Kelk*s  con- 
tract with  a  full  knowledge  of  all  the  cir- 
cumstances, and  there  is  no  pretence  for 
saying  that  the  legislative  sanction  does 
not  extend  to  the  42,600/.    In  this  respect 
the  view  taken  by  the  House  of  Lords  in* 
Oallotoay  v.  the  Mayor  and  Commonalty 
of  London,  35  Law  J.  Rep.   (n.s.) 
Chanc.  477;  s.  c.  Law  Rep.  1  E.  &  L 
App.  34, 


is  in  our  favour.  In  any  case  we  submit  that 
the  question  now  in  dispute  is  not  clearly 
in  the  plaintiff's  favour ;  and  that,  having 
regard  to  the  fact  that  the  plaintiff  pur- 
chased his  shares  but  a  few  days  ago,  and 
evidently  for  the  purpose  of  instituting  a 
suit  and  causing  a  fidl  in  the  price  of  the 
Extension  stock,  and  that  the  general  body 
of  the  shareholders  have  for  some  time 
expected,  and  are  now  on  the  point  of  re- 
ceiving, the  dividend,  the  Court  will  not 
now  interfere  hrevi  manuy  but  will  leave  the 
question  open  till  the  hearing. 
No  reply  was  called  for. 

Jambs,  V.C. — When  this  matter  was 
before  me  on  the  former  occasion  I  care- 
fully abstained  from  saying  anything  what- 
ever, except  that  I  desired  the  motion  to 
stand  over  until  the  cause  was  heard.  At 
that  time  I  was  carefully  reticent  lest  I 
should  throw  out  anything  that  appeared 
like  advice  or  recommendation  to  the  plain- 
tiff to  make  the  motion  which  he  has  now 
been  advised  to  make ;  and  I  was  in  hopes 
it  would  not  be  made.  But  the  plaintiff  has 
now  been  advised  to  make  that  motion,  and 
I  have  to  deal  with  it  as  it  now  stands.  It 
has  been  decided  by  my  predecessor  in  this 
Court,  and  by  the  Court  of  Appeal,  that  a 
plaintiff  in  the  position  of  Mr.  Salisbury 
cannot  be  objected  to  on  the  ground  that 
he  has  made  his  purchase  recently,  or  that 
his  interest  is  small,  or  that  he  may  have 
stock-jobbing  objects  or  purposes  in  view. 
All  of  these  topics  were  dwelt  upon  with 
considerable  force  in  the  former  Htigation 
by  Mr.  Bloxam.  I  am  bound  by  the  deci- 
sion of  the  Court  of  Appeal  in  Bloxam's 
case;  and  I  am  bound  to  hold  that  per- 
sonijly  Mr.  Salisbury  is  as  much  entitled 
to  ask  the  decision  of  the  Court  upon  the 
legal  question  involved  in  the  present 
motion  as  if  he  did  really  represent  the 
whole  body  of  the  shareholders  complaining 
of  the  directors. 

Then  what  is  the  question  that  is  now 
before  me  upon  the  Act  of  Parliament? 
In  the  first  place,  upon  the  facts  for  the 
purposes  of  this  motion,  and  I  only  say  for 
the  purposes  of  this  motion,  I  take  it  to  be 
in  effect  admitted  that  the  money  paid,  or 
nominally  paid  by  Messrs.  Kelk  to  the  com- 
pany is  money  paid  by  them  out  of  moneys 
furnished  by  the  company  to  Messrs.  Kelk 


Digitized  by 


Goo^^ 


252 


COXJRTS  OF  CHANCERY: 


[N.a 


beforehand  for  the  pmpoee  of  making  snch 
payment  That  ia  to  say,  that  the  contract 
with  Messrs.  Kelk  being  that  they  should 
pay  a  certain  sum  by  way  of  penalty  on 
default  in  doing  the  work,  there  is  a  pro- 
vision in  the  contract  that  there  shall  be 
an  allowance  in  respect  of  so  much  of  that 
delay  as  can  be  attributed  to  the  neglect 
of  the  company  itself,  to  deliver  to  the 
contractors  possession  of  the  land.  That 
being  the  position,  that  is  to  say,  Messrs. 
Kelk  being  liable,  on  the  one  hand, 
to  pay  for  default,  but  subject  to  rebate 
or  allowance  in  respect  of  so  much  of 
the  delay  as  is  attributable  to  the  com- 
pany itself,  the  fiftct  now  appears  to  be 
this,  that  they  have  nominally  made  a 
payment  in  respect  of  the  delay,  and  have 
received  before  the  payment  or  after  the 
payment  the  exact  sum  back  again,  because 
the  company  has  admitted  that  the  delay, 
in  truth,  was  their  own  delay,  and  not  the 
delay  of  the  contractors.  That  being  the 
state  of  facta,  I  have  to  consider  what 
the  meaning  of  the  words  of  the  act  of  paiv 
liament  is.  The  act  of  parliament  says, 
that  there  shall  be  carried  to  the  revenue 
account  *'  all  moneys  paid  to  the  company 
or  the  directors  by  the  contractors,  by  way 
of  penalty  or  otherwise  for  the  non-comple- 
tion of  the  extensions,  or  arising  under 
their  contracts  or  engagementa"  I  am  of 
opinion  that  that  does  not  imply  that  all 
sham  payments  shall  be  carried  to  revenue 
account ;  that  things  may  be  done  by  device 
for  the  purpose  of  making  that  appear  to 
have  been  paid  which  has  not  been  paid 
I  am  of  opinion,  I  do  not  hesitate  to  express 
it,  even  upon  this  interlocutory  application, 
that  these  moneys  have  been  paid  by 
Messrs.  Kelk  out  of  money  found  for  them 
by  the  company  for  the  purpose,  or  to  be 
repaid  to  them  by  money  afterwards  to 
be  paid  by  the  company,  and  are  not 
*'  moneys  paid  to  the  company  or  directors 
by  the  contractors,  by  way  of  penalty  or 
otherwise,  for  the  non-completion  of  the 
(extensions,  or  arising  under  their  contracts 
or  engagements'';  that,  in  truth,  no  money 
has  been  so  paid,  and  no  money  has  so 
arisen,  so  ftur  as  respects  the  42,600/.  in 
question.  I  have,  tlierefore,  no  hesitation 
in  saying  the  injunction  must  go  to  restrain 
the  company  and  the  directors  firom  declaring 
any  dividend  out  of  the  42,600/.,  or  any 


moneys  which  they  have  received  or  shall 
receive  from  Messrs.  Kelk  &  Co.,  whidi 
have  been  repaid,  or  are  to  be  repaid,  to 
Messrs.  Kelk  &  Co.  by  the  company. 

Solidton— Mr.  W.  M.  Wilkin»on,  for  plaantifF; 
Me»n.  Bnrchellii,  for  defendM&ti ;  Means.  Flad- 
gate  k  Co.,  for  Kelk  k  Co. 


Stuakt,  V.C. 
Dec.  7, 
Feb. 


r,  V.C.  ) 
11.      ) 


HOLLAND  V,  HOLLAND. 


Trustee  —  Acceptance  of  Trust  under 
Hand  and  Seal — Breach  of  Trust — Specie 
aUy. 

Where  a  trustee  cuxepted  the  trusts  of  a 
will  hy  deed  under  his  hand  and  sealy  and 
subsequently  committed  a  breach  of  trusty 
Held,  that  the  cestuis  que  trust  were  entitled 
to  rank  as  specialty  creditors  in  the  admi- 
nistration of  the  assets  of  the  trustee, 

Henry  Clarke,  by  his  will,  dated  in 
1853,  devised  his  real  estate  unto  and  to 
the  use  of  6.  Claypon  and  anotiier,  upon 
trust  to  pay  the  rents  to  his  wife  for  life, 
and  after  her  death  to  Dame  Elizabeth,  the 
wife  of  Sir  Allan  BeUingham,  for  life,  and 
after  her  death  to  the  use  of  Sir  Allan  for 
life,  with  remainder  to  the  use  of  Lady 
Bellingham's  younger  children  as  tenants 
in  conmion,  and  empowered  the  trustees 
to  sell  the  real  estate  and  to  purchase  other 
real  estate,  and  in  the  mean  time  to  invest 
the  purchase-moneys ;  and  the  testator  be- 
queathed his  residuary  personal  estate  to 
the  said  trustees,  upon  trust  for  conversion, 
and  upon  trusts  corresponding  to  the  uses 
and  trusts  of  the  real  estate,  and  appointed 
the  trustees  executors. 

B.  Claypon  proved  the  will ;  the  other 
trustee  renounced ;  and  one  MiUington  was 
appointed  a  trustee  in  his  place. 

MiUington  died  in  1859;  and  by  an  in- 
denture dated  the  10th  of  December,  1859, 
after  reciting  that  Claypon  in  exercise  of 
a  power  in  that  behalf  in  the  will  of  the 
testator  contained,  proposed  with  the  pro- 
per consents  to  appoint  Frederick  Cooke 
a  trustee  of  the  will  in  the  place  of  Mil- 
lington,  and  that  '*  Frederick  Codce  had 
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consented  and  agreed  to  become  snch  trns- 
tee  accordingly,  as  he  did  thereby  testify 
and  declare,**  it  was  witnessed  that  Claypon 
appointed  Cooke  to  be  a  trustee  of  the  will^ 
'*  and  the  said  Frederick  Cooke  did  thereby 
testify  and  declare  his  acceptance  of  the  said 
trusteeship.''  The  indenture,  which  was 
duly  executed  by  Frederick  Cooke,  then 
contained  a  conveyance  and  assignment  of 
the  real  and  personal  estate  of  the  testator 
for  the  purpose  of  vesting  it  in  Claypon 
and  Cooke  jointly,  which  purpose  was 
further  carried  out  by  another  deed  sub- 
seqnently  executed. 

The  testator's  widow  died  in  1863,  and 
diortly  afterwards  Claypon  and  Cooke  sold 
the  greater  part  of  the  real  estate  of  the 
testator  and  received  considerable  sums  on 
account  of  the  purchase-moneys,  of  which 
they  invested  a  portion,  but  Claypon  per- 
mitted Cooke  improperly  to  retain  in  his 
own  hands  the  remainder. 

Claypon  died  in  1866,  and  after  his 
death  Cooke  received  and  retained  in  his 
own  hands  further  sums  on  account  of  the 
purchase-moneys  subject  to  the  trusts  of 
the  will,  and  died  in  1867  in  insolvent 
circumstances. 

Lady  Bellingham  then  instituted  a  suit 
agunst  the  representatives  of  Cooke  and 
Claypon  for  the  administration  of  the  estate 
of  the  testator  Clarke,  and  for  an  account 
against  Cooke  and  Claypon ;  in  which  suit 
new  trustees  were  appointed ;  and  Holland, 
the  executor  of  Cooke,  having  by  his  answer 
admitted  that  a  sum  of  4,694/.  on  account 
of  capital  and  320/  on  account  of  interest 
were  due  from  Cooke  to  the  estate  of  the 
testator  Clarke,  the  new  trustees  carried 
in  a  claim  as  specialty  creditors  for  those 
amounts  in  the  suit  of  Holland  v.  Holland^ 
which  had  been  instituted  to  administer 
the  estate  of  Cooke. 

The  chief  clerk  refused  to  admit  the 
claim  as  a  specialty  debt,  and  the  new 
trustees  then  took  out  a  summons  to  vary 
his  certificate,  whidi  was  now  adjourned 
into  court 

Mr,  Dickinson  and  Mr,  Horctce  Davey, 
in  support  of  the  motion. — In  this  case  the 
trustee  expressly  ''testified  and  declared 
his  acceptance  of  the  trusteeship"  in  an 
operative  part  of  the  deed  by  which  he  was 
appointed  a  trustee,  and  having  thus  as- 


sumed under  his  hand  and  seal  an  obliga- 
tion rightly  to  discharge  his  duties,  money 
due  from  l^im  in  respect  of  a  breach  of 
those  duties  must  be  considered  as  a  debt 
by  specialty.  It  is  admitted  that  a  debt  of 
some  sort  is  created  by  such  a  transaction, 
and  why  not  a  specialty  debtl  Lord 
Talbot,  in 

Oifford  V.  Manley,  Ca.  temp.  Talbot, 
109, 
after  saying  that  there  "  is  no  other  defini- 
tion of  a  specialty  debt  but  that  it  is  under 
seal,"  held  that  a  trustee  who  had  acknow- 
ledged imder  his  hand  and  seal  that  he  had 
received  trust  money,  was  a  debtor  by 
specialty  in  respect  thereof  So,  also,  Sir 
Launcelot  Shadwell,  in 

Turner  v.  Wardle,  7  Sim.  80 ; 
and  Sir  J.  L  Knight  Bruce  in 

Wood  V.  Hardisty,  2  ColL  C.C.  542 ; 
8.  a  15  Law  J.  Rep.  (N.8.)Chanc.  328, 
held  cestuis  que  trust  entitled  to  rank 
amongst  specialty  creditors  in  respect  of 
money  due  from  a  trustee  on  a  breach  of 
trust.  The  words  "covenant"  or  "agree" 
are  not  necessary  in  a  trust  deed  to  consti- 
tute a  specialty  contract,  and  a  declaration 
by  the  trustee  that  he  will  stand  possessed 
on  certain  trusts  has  been  held  to  be  suffi- 
cient— 

Richardson  v.  Jenkins,  1  Drew,  477. 
In 

Adey  V.  Arnold,  2  De  Gex,  M.  <fe  G. 
432, 
there  was  nothing  more  than  a  mere  con- 
veyance to  the  trustee  of  the  property,  and 
it  does  not  appear  that  he  executed  the 
deed;  and  in 

Wynch  v.  Grant,  2  Drew,  312;  s.  c. 
23  Law  J.  Rep.  (n.s.)  Chanc  834, 
which  is  apparently  an  authority  against 
our  contention,  there  was  no  declaration 
by  the  trustee  of  acceptance  of  the  trustee- 
ship, but  a  mere  narrative  recital  of  a  con- 
sent and  agreement  to  become  trustees. 
That  was  moreover  an  exceptional  case. 
The  other  side  will  probably  rely  on 

Isaacson  v.  Hanoood,  37  Law  J.  Rep. 
(n.s.)  Chanc.  209 ;  s.  c.  Law  Rep.  3 
Ch.  225 ; 
but  in  that  case  there  was  a  debt  already 
in  existence  at  the  time  of  the  execution 
of  the  deed  by  the  trustee;  and  Lord 
Cairns,  starting  with  the  general  rule  that 
it  is  a  question  upon  the  construction  of 
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the  instrument  as  to  what  the  parties 
meant,  held  that  it  was  not  the  intention 
of  the  parties  or  the  effect  of  the  transac- 
tion to  convert  the  liability  under  the  exist- 
ing debt  into  a  specialty  debt,  but  merely 
to  secure  that  debt  by  a  mortgage  without 
altering  the  nature  of  the  original  obligation 
of  the  trustee. 

[Stuart,  V.C.  — Where  the  trustee  is 
sought  to  be  placed  in  the  position  of  a 
debtor  by  virtue  of  a  declaration  of  trust, 
who  is  the  creditor  ?] 

This  claim  is  brought  by  the  new  trustees 
on  behalf  of  the  trust  estate,  which  is  being 
administered  in  this  court,  and  it  is  imma- 
terial to  us  whether  the  proper  claimants 
are  the  trustees  or  cestuis  que  trust  If  the 
cestuis  que  trust  are  sui  jurisy  they  are  the 
creditors  ;  but  if,  as  in  our  case,  the  cestui 
que  trust  is  a  married  woman  with  remain- 
der to  unborn  children,  the  claim  will  be 
brought  in  by  the  trustees,  who  are  the 
proper  parties  to  give  a  receipt  for  the 
money. 

Mr,  Charles  Hall  and  Mr,  Speed,  for  the 
simple  contract  creditors  of  Cooke. — The 
question  is,  did  the  words  in  the  deed  create 
a  covenant  at  law?  The  trust  was  created 
by  will,  and  it  would  not  have  been  in- 
tended that  the  new  trustee  should  be  in 
a  worse  position  than  the  original  trustee; 
moreover,  in  this  case  there  was  no  trust 
fund  already  in  the  hands  of  the  trustees 
at  the  time  of  the  execution  of  the  deed; 
and  that  being  so,  it  is  not  so  reasonable  to 
hold  that  there  was  an  express  agreement 
or  contract  on  his  part  to  stand  possessed 
of  it  as  if  an  actual  fund  had  been  trans- 
ferred to  him.  It  is  settled  that  the  mere 
execution  by  a  trustee  of  a  deed  does  not 
create  a  specialty  debt;  and  the  real  ques- 
tion is,  was  there  any  legal  contract  at  all  by 
the  trustee  in  this  particular  deedl  There 
is  here  a  mere  recital  of  an  intention  to 
appoint  a  new  trustee,  followed  by  an  ap- 
pointment by  the  surviving  trustee  of  a 
new  trustee,  and  the  new  trustee  testifies 
his  acceptance  of  the  trusteeship.  This  is  a 
mere  record,  and  is  no  contract  or  covenant 
by  him  that  he  will  apply  the  funds  in 
accordance  with  the  trusts.  Moreover,  with 
whom  would  such  a  contract  be  entered 
into,  and  who  is  to  sue  upon  the  covenant? 
The  test  is,  as  laid  down  by  Lord  Cairns  in 
Isaacson  v.  Harwoodj  was  it  intended  that 


the  trustee  should  give  a  covenant  for  the 
payment  of  money? 

[Stuart,  V.C. — I  do  not  think  that 
either  Lord  St  Leonards,  in  Adey  v.  Arnold, 
or  Lord  Cairns,  in  Isaacson  v.  Harwood, 
intended  to  overrule  Gifford  v.  Manley.'] 

In  Gifford  v.  Manley  an  existing  fund 
was  vested  in  the  trustees,  and  the  object 
of  the  deed-poll  was,  that  one  trustee 
should  admit  that  he  was  a  debtor  in 
respect  of  that  fund  and  that  the  other 
trustee  was  not^  and  the  instrument  could 
have  no  other  effect  or  object  than  to  create 
a  specialty  debt  But  that  case  cannot  be 
applied  to  one  like  the  present,  where  the 
instrument  is  executed  for  another  purpose 
and  under  other  circumstances,  and  where 
there  is  no  specific  fund  in  existence  at  the 
time.  In  Wood  v.  Hardisty  there  was  an 
assignment  of  the  property  followed  by  an 
express  declaration  of  trust  of  that  pro- 
perty. In  Turner  v.  Wardle  the  deed-poll 
was  executed  for  the  express  purpose  of 
creating  a  liability  in  the  tnistee ;  and  in 
Richardson  v.  Jenkins  there  was  an  express 
declaration  of  trust  in  addition  to  a  transfer 
of  the  trust  property.  The  claimants  must 
satisfy  the  Court  that  the  trustee  has 
entered  into  a  covenant  upon  breach  of 
which  they  could  bring  an  action  at  law 
against  him.  And  an  acknowledgment 
under  seal  of  a  debt  cannot  be  declared 
upon  in  an  action  at  law  as  a  covenant, 
unless  an  intention  to  enter  into  an  engage- 
ment to  pay  appears  on  the  face  of  the 
deed — 

Courtney  v.  Taylor ^  6  Man.  <&  G.  851 ; 
8.C.  7  Scott,  N.S.  749;  10  Law  J. 
Rep.  (N.S.)  C.P.  330. 
Here  the  breach  of  the  covenant,  if  any, 
would  merely  be  that  although  he  covenant^ 
to  accept  the  trusteeship  he  has  failed  to  do 
so,  which  is  not  the  case.  Moreover,  who 
could  be  the  plaintiff  in  this  case?  In  short 
the  debt  here  is  a  mere  equitable  simple 
contract  debt 

[Stuart,  V.C,  referred  to 
Vernon  v.  Vawdry,  2  Atk.  119;  8.0. 

Barnard.  280. 
BartleU  v.  Hodgson,  1  Term  Rep.  42.1 

Mr,  Dickinson,  in  reply. — It  is  argued 
that  the  contract  here  was  merely  a  contract 
to  accept;  but  a  declaration  m  prassenti 
that  the  trustee  accepts  cannot  be  a 
contract  to  accept  infuturo.    In  Gifford  v. 
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ManUy^  as  stated  in  the  Decree  and  Order 
Book,  A,  1731,  foL  505,  Tuesday,  the  5th 
of  June,  the  cestuta  que  trust  (who  were  the 
husband  and  the  two  infant  children)  and 
the  trustee  who  had  not  received  the  fund 
were  the  phdntiffi^  and  the  representatives 
of  the  defaulting  trustees  the  defendants. 
He  then  cited 

Benson  Y,  Benson,  1  P.  Wms.  129, 
and  stated  as  the  result  of  the  cases,  that 
the  persons  held  to  be  specialty  creditors 
were  in  none  of  the  cases  those  who  could 
be,  strictly  speaking,  considered  as  entitled 
to  sue  at  law  in  the  character  of  covenantees; 
and  that  where  a  trustee  had  come  under 
an  obligation  by  deed,  the  Court  treated 
his  debt  as  a  specialty  for  the  benefit  of  the 
persons  ultimately  entitled  to  the  fund,  and 
at  the  suit  of  those  who  singly  or  collec- 
tively were  entitled  to  give  a  discharge  for 
the  money. 

Mr.  C,  HcUly  in  rejoinder. — In  Benson 
V.  Benson  there  was  a  covenant  to  lay  out 
money  in  land,  and  consequently  a  direct 
obligation  binding  at  law. 

Stuakt,  V.C. — This  question  is  one  of 
▼ery  great  importance,  and  although  I  do 
not  intend  now  finally  to  dispose  of  it  I 
wish  to  state  what  my  present  impressions 
upon  it  are. 

Where  a  sum  of  money  has  impressed 
upon  it  a  trust,  constituted  by  a  declara- 
tion of  trust  under  seal,  it  is  quite  clear 
that  an  obligation  under  seal  is  incurred 
by  the  trustee,  and  that  the  rights  of  the 
eeshitis  que  trust  are  purely  equitable,  one 
of  the  objects  in  the  creation  of  a  trust 
being  to  make  their  rights  purely  equitable 
and  to  constitute  the  trustee  the  legal 
owner.  YThere  a  breach  of  trust  has  been 
committed  by  a  trustee,  and  the  obligation 
to  perform  the  trust  is  an  obligation  under 
seal,  it  is  difficult,  looking  at  these  well- 
understood  principles,  to  understand,  if  he 
be  a  debtor  at  aU  for  the  money  in  respect 
of  which  he  has  abused  his  trust,  how  or  to 
whom  he  can  be  a  debtor  by  simple  con- 
tract If  the  trustee,  by  the  deed  creating 
the  trust,  covenant  with  the  author  of  the 
trust  that  he  will  perform  the  trust,  un- 
questionably that  covenant  creates  a  legal 
obligation  to  the  author  of  the  trust;  and  he 
is  a  specialty  creditor  at  law  of  the  trustee 
who  breaks   that  covenant   and  violates 


his  trust.  In  what  respect  does  a  breach 
of  trust,  where  the  declaration  is  made  by 
deed  under  seal,  differ  from  a  breach  of 
trust  where  there  is  a  covenant  by  the 
trustee  with  the  author  of  the  trust  %  The 
difference  is  this,  that  without  such  a  cove- 
nant the  obligations  of  the  trustee  are  to 
the  cestuis  que  trust  But  if  they  are  obliga- 
tions to  the  cestuis  que  trust  in  equity  and 
under  seal,  on  what  intelligible  principle  can 
this  Court  say  that  the  cestuis  que  trust  are 
simple  contract  creditors  of  their  trustee  ? 
As  far  as  regards  authority,  a  decision  of 
Lord  Chancellor  Talbot,  confirming  a  deci- 
sion of  Sir  Joseph  Jekyll,  as  was  the  case 
in  Gifford  v.  Mardey,  is  of  the  highest 
authority,  and  there  the  decree  of  the 
Court  was  that  the  plaintiffs,  one  and  all, 
were  specialty  creditors  of  the  deceased 
trustee.  Now  that  dedsion,  the  perfect 
soundness  of  which  appears  plain,  proceeds 
upon  the  principle  l^t  there  is  no  legal 
debt  at  all ;  that  the  liability  is  a  liability 
to  be  enforced  in  thi6  court,  which  alone 
takes  cognizance  of  the  rights  of  cestuis  que 
trusty  and  alone  governs  and  administers  all 
trusts ;  and  the  obligation  being  an  obliga- 
tion under  hand  and  seal,  the  money  to  be 
recovered  by  force  of  it  can  be  looked  upon 
as  no  other  than  a  specialty  debt,  and  the 
case  of  Benson  v.  Benson  proceeds  upon  the 
same  principle.  How  can  such  a  debt  be 
a  simple  contract  debt  %  There  cannot  be  a 
speci^ty  debt  and  a  co-existing  separate 
simple  contract ;  nor  can  there  be  any 
such  notion  entertained  in  this  Court  as 
that  there  is  under  such  circumstances 
a  simple  contract  debt  existing  between  a 
trustee  and  his  cestuis  que  trust, 

But^  unfortunately,  there  has  not  been  a 
uniformity  of  decision,  and  as  the  judgment 
of  liiOrd  Cairns  in  Isaacson  v.  Harwood 
which  is  countenanced  by  the  dicta  of  other 
Judges,  appears  to  conflict  with  these 
views,  it  would  not  become  me  to  under- 
take to  decide  without  further  considera- 
tion, however  strong  my  impression  may 
be. 

Stuaet,  V.C.  (Dec  11.) — In  this  case 
Cooke,  the  testator,  executed  a  deed  by 
which  he  accepted  the  trusts  of  the  will  of 
Henry  Clarke. 

The  effect  of  the  execution  of  that  deed 
was  to  impose  upon  him  the  obligation  of 
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perfonning  the  trosts.  An  obligation  for 
the  performance  of  a  duty  or  the  payment 
of  a  debt,  when  that  obligation  is  under 
the  hand  and  seal  of  the  party  who  under- 
takes the  discharge  of  the  duty  or  the  debt, 
is  an  obligation  by  specialty. 

In  Bac,  A  br,,  tit.  '  Obligation,'  it  is  said 
that  '*  the  party's  seal  acknowledging  the 
debt  or  duty  and  confirming  the  contract 
renders  it  a  security  of  a  higher  nature 
than  those  entered  into  without  the  so- 
lemnity of  a  seal,  and  therefore  bonds  or 
specialties  shall  be  preferred  to  simple 
contracts  in  course  of  administration.*'     , 

The  execution  of  the  deed  by  which 
Cooke  accepted  the  trusts  bound  him  under 
his  hand  and  seal  to  perform  them.  This 
is  an  obligation  under  seal,  and  cannot  be 
a  simple  contract  Indeed,  it  is  laid  down 
in  Rol,  Abr,  that  where  there  b  a  previous 
simple  contract  the  acceptance  of  an  obli- 
gation under  seal  for  the  same  matter 
extinguishes  the  simple  contract ;  and  this 
I  apprehend  is  undoubted  law. 

There  are  various  dicta  in  the  books  of 
reports  to  the  effect  that  a  breach  of  trust 
creates  only  a  simple  contract  debt  Where 
the  trust  is  created  by  will  or  by  writing 
or  declaration  not  under  seal,  the  trustee 
is  not  in  any  way  bound  by  specialty.  I 
have  thought  it  my  duty  carefully  to  exa- 
mine the  authorities,  and  I  find  the  result 
to  be  that,  except  two  recent  cases,  all  the 
cases  in  which  the  Court  of  Chancery  haa 
refused  to  allow  the  claim  against  the 
assets  of  a  trustee  for  a  breach  of  trust  to 
be  a  specialty  debt,  and  has  held  the  cestuU 
que  iru9t  to  rank  among  simple  contract 
creditors,  are  cases  where  the  trust  was 
created  by  will,  and  where  the  trustee  had 
executed  no  deed  under  his  hand  and  seal 
which  bound  him  to  the  performance  of 
the  trusts. 

The  two  recent  cases  in  which  the  con- 
trary has  been  held,  are  Wynch  v.  Orantf 
before  Vice  Chancellor  Kindersley,  and 
Isaacson  v.  Hartoood,  before  Lord  Caims 
sitting  alone  as  a  Lord  Justice.  In  both 
these  cases  the  view  taken  was,  that  unless 
the  relation  of  debtor  and  creditor  was  con- 
stituted under  hand  and  seal,  the  assets  of 
the  trustee  could  not  be  liable  as  upon  a 
specialty  debt,  although  the  relation  of 
trustee  and  cestui  que  trust  is  acknowledged 
or  declared,  or  constituted  under  hand  and 


seal  But  upon  autiiority  and  upon  prin- 
ciple this  view  seems  to  be  a  mistaka 

In  laaacson  v.  Harwood  it  is  said  the 
question  is,  ^*wa8  it  intended  that  the 
trustee  should  give  a  covenant  for  payment 
of  the  money  V*  It  is  plain  enough  that  if 
the  trustee  covenants  to  pay  the  money, 
it  is  not  a  case  of  trust  at  all,  but  of  a  le^ 
debt  The  relation  of  trustee  and  ceitui  que 
trusty  and  of  debtor  ^nd  creditor  are  essenti- 
ally different.  The  rights  and  remedies  of 
a  cestui  que  trust  are  entirely  equitable. 
Except  in  an  exploded  dictum  of  Lord 
Hobart,  who  said  that  a  cestui  que  trust 
might  bring  an  action  at  law  for  a  breach 
of  trust,  there  is  no  authority  and  no  prin- 
ciple to  support  the  notion  that  tiie  equit- 
able obligation  of  a  trustee  to  perfdrm  a 
trust,  whether  created  by  will  or  writing 
not  under  seal,  or  by  declaration  of  toiist  under 
seal,  makes  the  cestui  que  trust  his  creditor 
either  by  specialty  or  simple  contract  The 
cestui  que  trust  has  an  equitable  right 
against  the  assets  of  the  trustee  who  com- 
mits a  breach  of  trust ;  and  if  the  obliga- 
tion of  the  trustee  for  the  performance  of 
the  trust  be  not  under  seal  the  demand 
of  the  cestui  que  trust  cannot  rank  above 
simple  contract  creditors. 

But  although  the  cestui  que  trust  would 
rank  with  simple  contract  creditors,  his 
demand  ia  purely  equitable,  and  he  is  no 
more  a  creditor  on  a  legal  simple  contract 
than  he  would  be  a  legal  specialty  creditor, 
where,  as  in  Oifford  v.  Manley  and  Benson 
V.  Benson^  and  other  cases,  he  was  ranked 
among  specialty  creditors,  because  the  trust 
was  declared  under  hand  and  seal,  and  the 
obligation  which  conferred  the  equitable 
right  was  an  obligation  by  specialty. 

Vice  Chancellor  Kindersley,  in  Wyneh 
V.  Qranty  said,  that  there  is  no  such  thing 
as  an  equitable  covenant  if  there  is  not  a 
legal  covenant  But  where  there  is  the 
l^al  solemnity  of  execution  under  hand 
and  seal  it  would  seem  that  an  equitable 
demand  arising  from  an  obligation  with 
this  solemnity,  as  it  cannot  be  simple  con- 
tract, must  rank  in  equity  as  a  demand  on 
a  specialty.  It  is  impossible  to  recognize 
any  soundness  in  the  argument  that  in  a 
deed  under  seal,  a  recited  that  the  trustee 
accepts  the  trust  amounts  to  a  covenant  to 
accept  the  trusts,  but  b  not  a  covenant 
to  perform  them.  But  it  is  upon  that  argu- 
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ment  that  the  deciaons  of  Vice  Chancellor 
Kindersley  and  Lord  Cairns  proceed.  It  is 
due  to  Vice  Chancellor  Kindersley  to  obsenre 
that  in  the  case  of  Richardson  v.  Jenkins 
he  expressed  views  more  reconcilable  with 
the  better  authorities. 

Before  referring  to  the  earlier  cases  which 
established  what  seems  to  be  the  true 
doctrine,  I  ought  to  notice  the  decision  of 
Lord  St  Leonards  in  Adey  v.  Arnold 
and  the  two  cases  of  Venum  v.  Vawdry 
and  Cox  v.  BaUman  (1),  both  before  Lord 
Hardwicke,  which  seem  to  have  misled  the 
text- writers. 

Lord  St.  Leonards'  decision  in  Adey  v. 
Arnold  I  understand  to  be  founded  on 
the  fact  that  the  trustee  had  not  executed 
the  deed.  His  views  are  not  fully  expressed 
in  the  report  of  his  judgment.  But  his 
reference  to  the  observations  of  Lord  Eldon 
in  Montford  v.  Lord  Cadogan  (2)  shews  that 
he  did  not  treat  the  rights  of  the  catui  que 
trust  as  legal  rights,  or  as  depending  on  the 
legal  relation  of  debtor  and  creditor.  That 
which  seems  really  to  have  misled  text- 
writers  is  the  language  attributed  by  Atkyns 
to  Lord  Hacdwicke  in  his  report  of  the  case 
of  Vernon  v.  Vctwdry,  On  reference  to  the 
report  of  that  case  in  Bamardiston,  where 
the  £Etcts  are  fully  stated,  and  the  judg- 
ment fully  reported,  the  error  is  apparent. 
Atkyns  reports  Lord  Hardwicke  to  have 
decided  that "  a  breach  of  trust  is  considered 
but  as  a  simple  contract,  and  can  only  iaH 
on  the  personal  estate  of  a  trustee,  and  the 
particular  circumstances  of  a  case  ought  not 
to  vary  the  rule."  Bamardiston  is  not  a 
reporter  to  be  relied  on  in  all  cases,  but  I 
have  satisfied  myself  of  his  accuracy  in  the 
report  of  Vernon  v.  Varodry,  It  was  the 
case  of  a  claim  under  a  marriage  settle- 
ment executed  by  an  infant  husband,  who 
covenanted  to  settle  lands  on  certain  trusts. 
When  he  came  of  age  he  refused  to  confirm 
the  settlement,  and  an  indorsement  of  his 
refusal  was  written  on  it  but  not  executed 
by  him.  Lord  Hardwicke  decided,  on  an 
elaborate  review  of  his  conduct  and  various 
letters  written  by  him,  that  he  was  bound 
in  equity  to  perform  the  settlement.  But, 
as  he  was  only  bound  by  lus  conduct  and 
not  by  the  execution  under  hand  and  seal 

(1)  2  Ve».  fen.  19. 

(2)  19  IbU.  635. 

Haw  Simin,  88.— Ghavo. 


while  he  was  an  infant,  there  being  no 
binding  obligation  under  hand  and  seal^ 
the  cestuis  que  trust  were  held  to  rank  with 
simple  contract  creditors. 

Applying  the  language  attributed  to  Lord 
Hardwicke  by  Atkyns  to  this  case,  it  is 
quite  intelligible.  But  as  a  general  and 
imqualified  proposition,  it  cannot  be  applied 
to  an  obli^tion  to  perform  a  trust  under 
the  hand  and  seal  of  the  trustee. 

Unfortunately,  the  text-writers  (not  ex- 
cepting Mr.  Fonblanque  and  Mr.  Lewin) 
have  understood  it  in  an  unqualified  sense. 
I  have  referred  to  the  Begistrar's  book  for 
the  case  of  Cox  v.  Bateman^  and  find 
it  was  the  case  of  a  breach  of  trust  created 
by  the  will  of  CoL  Charles  Bateman,  and 
that  the  trustee  had  not  executed  any 
instrument  under  his  hand  and  seal. 

It  is  scarcely  necessary  to  notice  Baity 
V.  Ekins^  a  case  reported  in  the  2nd  vol.  of 
Dicken's  Reports^  p.  632.  The  accuracy  of  his 
reports  is  not  to  be  relied  upon,  and  this 
case  is  a  remarkable  instance  of  inaccuracy. 
He  reports  it  to  have  been  laid  down  by 
Lord  Thurlow  that  where  there  was  a  cove- 
nant to  settle  an  estate,  if  the  covenantor 
sold  the  estate  he  was  only  to  be  considered 
as  a  trustee  and  a  debtor  by  simple  con- 
tract ;  but  that  if  a  judgment  at  law  were 
recovered  on  the  covenant  he  became  a 
debtor  by  q>ecialty,  that  is,  that  where  by 
the  judgment  the  debt  became  a  debt  of 
higher  order  than  a  debt  by  specialty,  it 
was  then,  and  not  till  then,  a  specialty  debt. 

I  shall  now  mention  the  cases  which 
establish  the  doctrine  that  where  a  trustee 
has  executed  a  deed  declaring,  acknow- 
ledging or  accepting  the  trusts,  tiie  demand 
of  the  cestuis  que  trust  against  his  assets 
has  been  ranked  among  specialty  debts. 

In  Gifford  v.  Manley  Lord  Talbot,  af- 
firming the  decree  of  Sir  Joseph  Jekyll, 
so  decided.  On  referring  to  the  Registrar's  « 
book  it  appears  that  the  cestuis  que  trust 
were  the  plaintiffs,  and  by  the  marriage 
articles,  under  hand  and  seal  of  the  trustee, 
trusts  were  declared  for  the  husband  and 
wife  and  children  of  400/.  paid  to  the 
trustees,  and  a  receipt  for  the  money  was 
indorsed  on  the  articles,  and  signed  by  both 
trustees.  Afterwards  one  of  the  trustees,  by 
writing  (not  under  seal),  declared  that  he 
had  received  the  whole  money  and  that  his 
co-trustee  had  received  none  of  it  There 
2L 
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was  no  debt  oonstitated  beyond  the  equit- 
able obligation,  and,  that  being  nnder  hand 
and  seal,  the  cesttda  que  trust  were  admitted 
to  rank  with  specialty  creditors  of  the 
trastee  who  had  received  the  money. 

Benson  v.  Benson  is  to  the  same  effect. 
A  sum  of  2,800^  was  agreed  by  mar- 
riage articles,  nnder  hand  and  seal,  to  be 
invested  in  land  to  be  settled  upon  trust 
for  the  husband  and  wife  and  children. 
"Hie  husband  received  the  money  and  did 
not  invest  it.  Hie  son,  as  cestui  que  trust, 
filed  a  bill  against  the  legal  personal  repre- 
sentative of  the  husband.  It  was  objected, 
for  the  defendants,  that  this  was  not  a  debt 
by  specialty,  there  being  no  express  contract 
to  pay  it,  and  that  at  most  it  was  but  a 
breach  of  trust  But  the  Court  held  eestuis 
que  trust  entitled  to  rank  with  specially 
creditors. 

It  is  to  be  observed,  that  where  there  is 
a  legal  covenant  to  pay  a  sum  of  money  to 
trustees,  who  declare  that  they  will  hold 
the  money  upon  trust  for  the  benefit  of 
certain  persons,  the  trustees  are  at  law 
specialty  creditors  of  the  covenantors  on  a 
legal  obligation.  When  they  receive  the 
money  their  declaration  of  trust  is  in  no 
respect  a  l^al  oUigation,  and  the  right  ci 
the  eestuis  que  trust  is  not  a  legal  ri^t  as 
creditors  at  aU. 

When  Lord  Eldon,  in  Mont/ord  v.  Lord 
Cadogany  said  that  the  genend  words  '^  it 
is  dedared  and  agreed  "  would  amount  to  a 
covenant,  he  did  not  mean  a  l^al  covenant 
on  a  debt.  He  spoke  only  of  the  obligation 
in  equity,  and  not  of  a  legal  covenant,  for 
the  trustees  in  that  case  had  not  executed 
the  deed,  and  had  not  bound  themselves 
under  hand  and  seal.  Lord  Eldon's  words 
are,  "  Tliey  have  in  equity  undertaken  to 
execute  the  trust  exactly  as  if  they  had  so 
executed  the  instrument.'' 

Sir  Launcelot  Shadwell's  decisions  in 
Mavor  v.  Davenport  (3)  and  in  Turner  v. 
WardUf  proceed  on  the  same  principle. 
There  were  no  words  amounting  to  a  con- 
tract or  covenant  to  pay  in  the  sense  of  a 
legal  obligation.  But  there  was  in  both 
cases  a  recognition,  under  hand  and  seal, 
of  the  duty  to  perform  the  trust,  and  the 
eestuis  que  trust  were  ranked  with  specially 
creditor& 

(8)  2  Sim.  227. 


In  Wood  T.  Hardisty  it  was  held,  that 
the  eestuis  que  trust  should  rank  wiUi  the 
specialty  creditors  where  the  declaration  of 
trust  was  under  the  hand  and  seal  of  the 
trustee.  Upon  the  whole,  this  seems  to  be 
plain,  that  the  rights  of  the  cestui  que  trust 
against  his  trustee  are  purely  equitable ; 
that  the  ration  of  trustee  and  cestui  que 
trust  is  not  that  of  debtor  and  creditor ; 
that  if  the  right  of  the  cestui  que  trust  is  put 
on  the  footing  of  his  being  a  creditor  of  the 
trustee^  it  is  no  longer  a  question  of  trust 
or  breach  of  trusty  but  a  case  of  debt  and 
breach  of  legal  contract.  And  if  by  deed, 
under  his  hand  and  seal,  the  trusteerecites  the 
breach  of  trust,  that  is  certainly  an  acknow- 
ledgment by  specialty  of  the  obligors;  unless, 
indeed,  it  were  possible  to  hold  that  there 
is  any  difference  between  the  acknowledg- 
ment of  a  trust  under  seal  and  the  declara- 
tion of  a  trust  under  seal. 

In  the  present  case,  the  trustee  has  testi- 
fied Ms  acceptance  of  the  trust  by  his  deed 
nnder  hand  and  seal  This  is  an  obligation 
under  hand  and  seal  to  perform  the  trusty 
and  whether  the  words  be  words  of  accept- 
ance of  the  trust,  or  acknowledgment  of  Uie 
trust,  or  declaration  of  the  trusty  the  obli- 
gation is  the  same. 

For  these  reasons,  feeling  bound  by  the 
law  as  laid  down  by  Lord  Talbot,  Sir  Joseph 
Jekyll,  Sir  John  Trevor,  Lord*  Eldon,  Sir 
Launcelot  Shad  well  and  the  Vice  Chancellor 
Knight  Bruce,  I  must  hold  that  the  eestuis 
que  trust  are  entitled  to  rank  with  specialty  , 
creditors. 

Solioitora — Mr.  Franoas  Kearaey,  for  obdmants; 
Mr.O.  T.  Alger,  for  other  parUee  inteieeled. 


{THE  ATTOBNET  GEN^ 
BAL  V,  THE  ELY,  HAD- 
DENHAM  AND  SUTTON 
RAILWAY  OOMPANY. 

Highway  —  Obstruction  —  Diversion  — 
Railioays  Clauses  Act,  m.  16,  46,  53  to  56. 

A  ixtUway  company  having  occasion  to 
cross  a  public  highway  in  a  Jlaf  country, 
but  having  no  authority  to  make  a  level 
crossing^  diverted  the  highuHiy  by  carrying 
it  parallel  with  the  Itne  of  railway  to  aplact 
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y^ere  they  had  authority  to  eras  another 
road  on  the  levels  and  then  carrying  it  over 
ike  line  by  the  level  crossing^  by  which  means 
persons  using  the  highway  were  obliged  to 
go  about  130  yards  further  than  be/ore^  and 
to  take  two  sharp  tumsj  instead  of  having  a 
straight  road  Upon  an  information  filed 
to  restrain  the  obstruction  of  the  road,  the 
Master  of  the  RoUb  held,  that  the  diversion 
oftheroad  wasuUra  vires,  but  more  convenient 
ikon  either  a  bridge  or  a  tunnd,  and  dis- 
missed the  information.  Upon  appeal,  the 
decree  was  affirmed,  on  the  ground  that,  as 
the  road  must  be  diverted  either  vertically 
or  laterally,  the  company  had,  under  the 
circumstances,  complied  with  the  6Srd  and 
following  sections  of  the  Railways  Clauses 
Consolidation  Act,  1845,  by  substituting  for 
the  road  interfered  with  a  road  as  convenient^ 
or  as  nearly  so  as  might  be. 

It  is  no  cMBwer  to  an  information  by  the 
Attorney  General,  to  say  that  a  larger  sec- 
tion of  the  public  is  benefited  than  ir^red 
by  the  act  complained  of 

This  was  an  appeal  from  a  decree  of  the 
Master  of  the*  Rolls,  reported  37  Law  J. 
Sep,  (n.8.)  Chane.  822. 

The  information  was  filed,  at  the  relation 
of  ten  inhabitants  of  Thetford,  in  the  Isle  of 
Ely,  owners  of  land  in  Gronty  Fen,  for  an 
injunction  to  reetram  the  Ely,  Haddenhiun 


and  Sntton  Railway  Company  from  ob- 
structing a  public  road  from  Thetford  to 
Qrunty  Fen,  and  from  permitting  it  to  re- 
main obstructed,  and  from  rendering  it 
unfit  or  less  convenient  than  it  had  thereto- 
fore been  for  the  passage  of  foot  passengers, 
horses,  cattle,  carts  and  carriages;  or,  at  any 
rate,  to  restrain  them  until  they  should 
have  made  another  sufficient  road  equaUy 
convenient;  and  if  necessary,  that  the 
company  might  be  ordered  to  construct  all 
bridges,  and  other  works  necessary  to  pre- 
vent the  road  from  remaining  obstructed, 
or  unfit,  or  less  convenient  than  it  had 
theretofore  been. 

The  public  road  from  Thetford  to  Qrunty 
Fen  crossed  the  turnpike  road  from  Cam- 
bridge to  Ely,  ooincidhig  with  it  for  a  short 
distance,  as  diewn  in  Uie  first  pkn.  The 
portion  common  to  the  two  roads  was 
within  the  limits  of  deviation  granted  to 
the  railway  company  by  their  special  act^ 
with  which  the  Railways  Clauses  Consoli- 
dation Act  was  incorporated ;  and  by  their 
special  act  the  railway  was  authorized  to 
cross  the  turnpike  road  on  the  level  within 
those  limits.  The  line  of  railway  as  laid 
down  in  the  parliamentary  plans,  crossed 
the  turnpike  road  a  few  yards  before  its 
junction  with  the  public  road  from  Thet- 
ford, at  a  point  marked  A.  on  the  following 
plan. 


It  next  intersected  the  portion  common 
to  both  the  public  road  and  the  turnpike 
road,  and  continuing  for  a  short  distance 
along  this  portion,  passed  off  from  it  at  the 


point  where  the  turnpike  road  to  Cambridge 
diverged  from  the  road  to  Grunty  Fen,  and 
between  those  two  roads.  As  Uie  portion 
common  to  the  two  roads  was  then  required 
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for  the  railway,  it  became  necessary  to 
divert  the  turnpike  road,  which  was  done 


by  carrying  it  along  the  south  side  of  the 
railway,  as  shewn  upon  the  next  plan ;  by 


which  arrangement  the  line  of  railway  only 
erossed  the  turnpike  road  once,  viz.,  at  the 
A.  crossing.  But  this  left  it  necessary  to 
provide  for  the  public  road  from  Thetford 
to  Grunty  Fen,  which  was  done  by  a  second 
level  crossing,  where  the  railway  passed  over 
the  portion  previously  common  to  both  the 
roads,  marked  B.  on  the  first  plan.  This 
arrangement  allowed  the  public  road  from 
Qrunty  Fen  to  Thetford  to  continue  as 
straight  as  before,  but  made  it  necessary 
for  persons  going  from  Grunty  Feu  to  Ely 
to  cross  the  railway  twice.  The  Board  of 
Trade  refused  to  sanction  the  use  of  t#o 
level  crossings  so  near  each  other,  and  in 
consequence  thereof  the  company  stopped 
up  the  B.  crossing,  and  made  a  new  road 
along  the  north  side  of  their  line,  connecting 
the  Grunty  Fen  road  with  the  A.  crossing, 
as  shewn  in  the  second  plan.  Under  this 
arrangement  persons  going  from  Grunty 
Fen  to  Thetford  were  compelled  to  go  about 
130  yards  further  than  before,  and  to  make 
two  sharp  turns  before  they  got  back  into 
the  public  road  to  Thetford. 

It  was  contended,  on  behalf  of  the  in- 
formants, that  this  was  a  diversion  of  a 
public  road,  which  the  company  had  no 
power  to  make.  They  were  bound,  under 
the  46th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  to  carry  the  public 
road  across  in  a  straight  line,  either  by 
means  of  a  bridge  or  a  tunnel 

The  Master  of  the  Rolls  was  of  opinion 
that  the  company  had  diverted  the  road 
tdtra  vtres,  but  with  the  bcna  fide  view  of 


accommodating  the  public,  and,  the  diver- 
sion being  more  convenient  as  well  to  the 
public  generally  as  to  the  parties  com- 
plaining than  either  a  bridge  or  a  tunnel, 
dismissed  the  information,  but  without 
costa 

From  this  decision  the  relators  ap- 
pealed. 

Mr,  Jessel  and  Mr,  O,  N.  CoU  supported 
1^  appeal. 

Mr,  Baggallay  and  Mr,  Drydm  appeared 
for  the  respondents. 

The  following  authorities  were  referred 
to— 

The    Attorney    General  v.    the   Oreat 
Northern  Railway  Company^  4  De 
Gez  <&  Sm.  78. 
Raphael  v.  the  Thames  Valley  Railway 
Company^    36  Law  J.   Rep.    (n.s.) 
Chanc.  209;  s.c.  Law  Rep.  2  Ch. 
Ap.  147. 
The    Attorney    General  v.    the   Great 
Western  Railway  Company y  14  W. 
Rep.  726. 
Rangeley  v.  the  Midland  Railway  Com- 
pany^  37  Law  J.  Rep.  (N.a)  Chanc. 
313 ;  s.  c.  Law  Rep.  3  Ch.  Ap.  306. 
The  Railways   Clauses    Consolidation 
Act,  1845.  ss.  16,  46,  53,  54,  b5. 
and  bQ, 

Hatherley,  L.C.  (Jaa  ll.)-^On  look- 
ing at  the  16th  and  other  sections  of  the 
Rulways  Clauses  Act,  it  appears  to  me 
that  l^iey  may  very  well  be  reeonciled,  if 


Digitized  by 


Goo^^ 


YoL.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


861 


reconciliation  be  needed,  in  this  way.  By 
the  16th  section  the  legislature  has  taken 
care  that  every  provision  and  restriction 
either  in  this  or  the  special  act  should  over- 
ride the  whole  clause  conferring  those  large 
powers  upon  the  railway  company,  dealing 
with  public  roads  and  ways,  and  therefore 
it  says  that  all  that  follows  the  first  opening 
of  the  clause  shall  be  subject  to  every  pro- 
vision in  this  particular  act  and  in  the 
special  act.  Having  done  that,  the  section 
says,  that  for  the  purpose  of  constructing 
the  railway  or  accommodation  works  con- 
nected therewith,  that  is  to  say,  for  execut- 
ing any  of  the  following  works,  they  may 
do  any  of  the  following  things.  Then  comes 
this  particular  clause.  They  may  alter  the 
eourse  of  any  rivers  not  navigable,  brooks, 
and  so  on,  "  for  the  purpose  of  constructing 
and  maintaining  tunnels,  bridges,  passages 
or  other  works  over  or  under  the  same." 
Then  "they  may  divert  or  alter,  as  well  tem- 
porarily as  permanently,  the  course  of  any 
such  rivers  or  streams  of  water,  roads,  streets 
or  ways,  or  raise  or  sink  the  level  of  any 
such  rivers  or  streams,  roads,  streets  or 
ways,  in  order  the  more  conveniently  to 
carry  the  same  over  or  under  or  by  the 
side  of  the  railway,  as  they  may  think 
proper."  These  powers  having  been  given, 
the  46th  section,  to  which,  as  to  all  other 
dauses  of  the  act,  those  powers  are  sub- 
ject, says :  "  If  the  line  of  the  railway 
cross  any  turnpike  road  or  pubHc  highway, 
then  (except  where  otherwise  provided  by 
the  special  act)  either  such  road  shall  be 
carried  over  the  railway,  or  the  railway 
shall  be  carried  over  the  road,  by  means  of 
a  bridge,  of  the  height  and  width,  and  with 
the  ascent  or  descent  by  this  or  the  special 
act  in  that  behalf  provided,"  and  so  on. 

Taking  these  two  clauses  together,  the 
legislature  seems  to  have  meant  this:  In 
making  your  railway  and  carrying  it  along 
its  course,  you  may  find  it  necessary  to 
carry  it  either  over,  under  or  alongside  of 
the  road ;  and  in  constructing  the  Hne  yon 
shall  have  power  to  divert  the  road  for  all 
or  any  of  those  purposes.  Before  you  arrive 
at  the  46th  clause  the  company  have  made 
up  their  mind  how  they  will  make  their 
line  and  deal  with  the  roads  for  that  pur- 
pose; whether  they  intend  to  divert  the 
road  in  order  to  carry  it  alongside  of  the 


Hue,  or  to  take  it  right  across.  If  they 
mean  to  carry  it  alongside  for  some  distance, 
so  as  to  cross  the  line  afterwards,  they  will 
not  be  within  the  46th  section,  which  was 
intended  to  afford  the  public  a  protection 
by  the  prohibition  against  crossing  roads 
at  a  level 

The  legblature  says,  you  shall  have  no 
power  of  running  your  railway-carriages 
across  places  of  public  traffic,  and  there- 
fore, when  you  at  any  time  cross  a  road  in 
such  a  way  that  the  railway-carriages  run 
along  the  road,  at  that  moment  you  must 
cease  to  run  it  upon  a  leveL  That  is  not 
inconsistent  with  saying  you  may  perma- 
nently lay  down  a  plan  of  diversion,  which 
plan  of  diversion  shall  be  carried  along  and 
parallel  with  the  railway,  at  a  proper  time 
crossing  the  railway. 

I  think  one  might  illustrate  it  in  this 
way,  and  I  think  the  present  road  does 
illustrate  it :  You  might  suppose  a  very 
ill-made  country  road,  of  which  we  may 
see  many,  whether  from  its  original  faulty 
construction  or  from  the  difficulty  of  deal- 
ing with  landowners,  pursuing  an  extremely 
tortuous  course,  making  several  windings 
and  several  bends  along  its  course.  It  would 
be  very  absurd  for  a  railway  to  cross  that 
road  and  re-cross  it  at  every  turn  and  sweep 
of  its  course.  In  that  case  the  railway 
would,  under  the  16th  section,  deviate  it 
by  carrying  it  parallel  until  it  came  to  a 
place  where  it  was  necessary  to  carry  it 
across.  The  46th  section  is  to  be  read  in 
this  way,  as  prohibiting  the  railway  in  any 
case  from  crossing  at  a  level,  and  saying 
how  it  is  to  be  done.  Then  the  53rd  section 
k  as  follows  :  "  Ifi  in  the  exercise  of  the 
powers  by  this  or  the  special  act  granted, 
it  be  found  necessary  to  cross,  cut  through, 
ndse,  sink  or  use  any  part  of  any  road, 
whether  carriage-road,  horse-road,  tramroad 
or  railway,  either  public  or  private,  so  as 
to  render  it  impassable  for,  or  dangerous 
or  extraordinarily  inconvenient  to  passen- 
gers or  carriages,  or  to  the  persons  entitled 
to  the  use  thereof,  the  company  shall, 
before  the  commencement  of  any  such 
operations,  cause  a  sufficient  road  to  be 
made  instead  of  the  road  to  be  interfered 
with,  and  shall  at  their  own  expense 
maintain  such  substituted  road  in  a  state 
as  convenieni  ibr  passengers  and  carriages 
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as  the  road  so  interfered  with,  or  as  nearly 
so  as  may  be."  That  seems  to  refer  to  two 
cases,  because  the  56th  section  shews  it 
must  refer  to  the  case  of  a  permanent  as 
well  as  a  temporary  work — to  an  entire 
destruction  of  the  road  as  well  as  a  tem- 
porary cutting  through,  in  which  case  the 
company  is  to  provide  something  else  for 
it,  which  is  pointed  out  by  the  54th  and 
55th  sections;  and  the  56th  section  says — 
'^If  the  road  so  interfered  with  can  be 
restored  compatibly  with  the  formation 
and  use  of  the  railway,  the  same  shall  be 
restored  to  as  good  a  condition  as  the  same 
was  in  at  the  time  when  the  same  was 
first  interfered  with  by  the  company,  or  as 
near  thereto  as  may  be,'*  and  if  it  cannot 
be  restored  completely,  then  there  is  to  be 
another  or  substituted  road. 

Here  the  company  come  to  four  cross- 
roads. If  I  am  right  in  my  construction  of 
the  act,  they  would  be  at  liberty  to  take 
either  one  or  other  of  the  roads  and  con- 
duct it  parallel  to  their  line,  or  to  take  it 
over  or  under,  as  might  be  most  suitable 
for  the  general  purposes  they  are  engaged 
in ;  but  if  they  make  up  their  minds  to 
use  the  road  permanently,  so  as  to  make  it 
impassable,  and  if  it  cannot  be  restored, 
they  are  to  make  another  road  as  convenient 
as  may  be.  The  case  stands  thus :  if  you 
simply  carry  a  road  parallel  to  your  rail- 
way without  interfering  with  the  traffic, 
instead  of  crossing  it  over  and  over  again, 
you  are  at  liberty  to  do  so.  I^  on  the  other 
hand,  you  do  not  choose  to  do  so,  then, 
accoiding  to  the  46th  section,  every  time 
you  cross  it  you  must  go  over  or  under  it. 
If  you  take  it  and  use  it  permanently  as 
part  of  your  railway,  so  that  it  can  never 
be  devoted  to  a  public  turnpike  road,  then, 
under  the  56th  section,  you  must  make 
another  road  as  convenient  as  may  be. 
What  are  the  facts  as  regards  this  road  in 
question  ?  Coming  to  the  four  cross-roads, 
it  would  not  do  to  say  we  have  taken  the 
turnpike  road  to  Ely  and  rendered  it  as 
convenient  as  it  was  before,  within  the  pur- 
view of  the  16th  section.  How  is  it  as  to 
the  road  to  Grunty  Fen  1  It  would  not  do 
to  tell  the  people  who  want  to  go  to  Grunty 
Fen  that  you  have  accommodated  the 
public  by  iJie  Ely  road,  and  the  persons 
using  that  road  are  more  numerous  than 


those  who  go  by  the  public  road  to  Grunty 
Fen;  in  fact,  that  you  give  additionid 
benefits  to  those  going  in  another  direction. 
It  is  not  sound  argument ;  and  as  to  the 
Attorney  General  representing  the  whole 
public,  he  represents  the  whole  public  in 
the  sense  that  he  asks  that  right  may  be 
done  and  the  law  observed,  which  is  not 
done  by  giving  to  persons  going  to  Ely 
greater  advantages  than  were  possessed  by 
people  going  to  Grunty  Fen.  The  question 
is,  whether  what  has  been  done  has  been 
done  in  accordance  with  the  observance  of 
the  law?  If  not,  the  Attorney  General 
strictly  represents  the  whole  of  the  public 
in  saying  that  the  law  shall  be  observed. 

Have  the  company,  in  the  course  they 
have  taken,  transgressed  the  law  1  Having 
laid  down  the  reasonable  interpretation  of 
the  act,  I  will  apply  it  to  the  facts.  The 
company  have  arrived  at  a  point  where  the 
four  roads  meet  Taking  the  Ely  road  in 
the  first  instance,  they  appear  to  me  to  act 
perfectly  consistently  with  the  law  in  carry- 
ing it  parallel  for  a  certain  distance ;  then, 
having  leave  to  cross  the  road  at  one  spot, 
they  have  a  right  to  select  the  spot.  Up  to 
that  spot  they  carry  it  parallel,  and  Uien 
cross  it  in  a  reasonable  way.  That  appears 
to  me  perfectly  legitimate,  and  in  con- 
formity with  ^e  provisions  of  the  act. 
Now,  as  to  the  Grunty  Fen  road.  They 
carry  the  Grunty  Fen  road  up  to  the  point 
where  they  may  by  law  cross  the  Ely  road, 
and  then  take  it  over  and  bring  it  back  to 
the  Grunty  Fen  road,  making  a  circuit  of 
a  certain  distance,  lliey  want  to  cross  the 
Grunty  Fen  road;  they  cannot  cross  it  at 
a  level,  and  therefore  it  must  be  dealt  with. 

Under  the  53rd  section  they  would  be 
obliged,  if  they  wanted  to  permanently 
occupy  it,  to  make  a  road  as  convenient 
as  might  be;  or  if  they  determined  to 
cross  Uie  road,  then,  under  the  46th  sec- 
tion, they  are  obliged  to  cross  it  with  a 
bridge.  Then  they  say.  We  ask  the  Court 
to  give  us  this  construction  of  the  16th 
coupled  with  the  46th  and  5drd  sections. 
We  find  a  place  where  we  must  do  one  of 
two  things  :  we  must  either  make  a  bridge 
over  the  line,  under  the  46th  section,  or 
we  must  give  accommodation  as  described 
in  the  5drd;  and  under  the  16th  section 
we  say,  provided  we  give  you  a  road  as 
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conyenient  as  we  can  with  reference  to  the 
sabseqnent  provisiona  in  the  54th,  55th 
and  56th  sections,  we  have  a  right  to  do  it 
by  carrying  yon  alongside;  and  we  say 
that  that  is  as  convenient  a  road  as 
we  can  possibly  give  you  compatibly 
with  the  making  of  the  railway.  If  we 
do  not  do  that  we  must  carry  you  over 
the  railway.  It  is  a  diversion,  and  it 
must  be  done  in  one  of  two  ways,  either 
by  carrying  you  across  or  parallel  with  it ; 
and  therefore,  if  we  shew  you  that  the  road 
we  afford  you,  by  taking  you  parallel  to 
the  railway,  is  quite  as  convenient  as  the 
road  we  could  afford  you  by  carrying  you 
across  the  railway,  then  we  have  complied 
with  the  terms  of  the  56th  section,  and 
given  you  as  convenient  a  road  as  is  com- 
patible with  the  making  of  the  railway  and 
as  good  as  we  possibly  can  with  regard  to 
the  former  road.  We  cannot  restore  you 
the  former  road;  it  must  be  deviated  ver- 
tically or  horizontally ;  we  therefore,  under 
the  16th  section,  avail  ourselves  of  the 
option  of  either  doing  that  vertically  or 
horizontally  as  best  can  be  done ;  and  in 
bringing  ourselves  within  the  16th  section, 
by  saying  it  is  as  convenient  as  can  be 
made,  we  comply  with  all  the  requisitions 
of  the  56th  section  by  making  as  conve- 
nient a  road  as  the  one  which,  by  virtue  of 
the  46th  section,  would  take  you  across  by 
means  of  a  bridge,  which  would  make  it 
necessary  for  the  traffic  to  be  dragged  up 
some  17  feet.  The  Court  is  not  setting 
itself  up  as  an  engineer  to  know  that  whi<£ 
is  best  for  the  interest  of  the  persons  who 
desire  to  have  this  road,  but  the  Court  is 
construing  this  act,  and  saying  that  the 
pefsons  must  have  their  road  diverted  one 
way  or  the  other,  either  vertically  or  hori- 
sontidly.  If  vertically,  they  will  have  to 
drag  their  waggons  up  an  ascent  of  some 
17  feet ;  if  horizontally,  they  will  have  to 
turn  a  sharp  comer  and  go  round  some 
distance.  I  must  come  to  the  conclusion 
that  the  56th  section  has  been  complied 
with,  and,  by  the  joint  operation  of  the 
46th  and  16th  sections,  that  has  been  done 
which  the  law  required  the  defendants  to 
do.  I  come  to  the  same  conclusion  as  the 
Master  of  the  RoUs  upon  the  whole,  possibly 
not  exactly  for  all  the  reasons  expressed  by 
him,  though  his  judgment  is  very  short, 
and  I  am  not  at  all  dear  that  his  view  was 


not,  in  substance,  precisely  the  same  as 
mine;  still  I  have  satisfied  my  own  mind 
that  the  decree  was  right,  and  the  appeal 
must  be  dismissed  with  costs. 

Solicitors— Messrs.  Kingsford  k  Dorman,  agents 
for  Mr.  6.  S.  Hall,  Ely,  for  appellants;  Mr. 
James  Wheeler,  for  respondents. 


Malins,  V. 
Feb.  27 


:-^| 


FENTON  V,  THE  QUEEN'S 
FEBBT  WIRE  ROPE  COM- 
PANY (limited)  (2).* 


Proditction  of  Documents — Private  Ex- 
amination in  Bankruptcy  of  Parties  to  Suit 
— Privilege, 

Prior  to  and  in  contemplation  of  a  suit 
for  specific  performance,  the  plaintiff  suing 
as  assignee  of  a  deed  of  trust  for  creditors^ 
procured  the  private  examination  in  bank- 
ruptcy of  the  several  parties  to  the  contract 
with  reference  to  the  subfect^matter  of  the 
suit : — Held,  that  office  copies  of  these  ex- 
aminations in  the  plaintiff's  possession  were 
privileged. 

The  question  nosed  upon  this  summons 
was,  whether  the  defendants  were  entitled 
to  the  production  of  copies  of  certain  pro- 
ceedings in  bankruptcy  privately  taken  on 
the  plaintiff's  behalf  prior  to  and  with 
reference  to  the  institution  of  the  suit 

The  suit  was  instituted  by  John  Stanley 
Blease,  for  the  specific  performance  of  a 
contract  entered  into  by  the  firm  of  Messrs. 
Fenton,  Holden  <fe  Edwards  with  the  defen- 
dant company,  Blease  being  the  assignee 
under  a  trust  deed  which  had  since  been 
executed  by  the  firm  for  the  benefit  of 
their  creditors. 

Prior  to  the  institution  of  the  suit,  and 
for  the  purpose  of  instructing  counsel  with 
reference  to  the  transaction  in  question, 
Blease  procured  a  private  examination  of 
the  members  of  the  firm  and  himself,  as 
well  as  the  directors  and  certain  agents  of 
the  defendant  company,  to  be  taken  before 
the  Bankruptcy  Court  at  Liverpool. 

The  defendants  took  out  a  summons  in 
chambers  for  the  production  of  the  oflice 

*  See  ante^  p.  186. 
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copies  of  these  proceedings;  the  plaintiff 
admitted  possession,  but  objected  to  pro- 
duce them  on  the  ground  of  privilege.  The 
matter  was  adjourned  into  Court  for  argu- 
ment (1). 

Mr.  U.  M,  Jackson^  for  the  defendants, 
in  support  of  the  summons. — We  ask  for 
the  production  of  evidence  privately  taken 
before  the  Bankruptcy  Court  in  the  matter 
of  the  suit ;  the  transaction  is  the  same  and 
the  parties  affected  are  the  same  as  in  the 
suit  The  case  of 

Oandee  v.  Stansfield,  4  De  Qex  &  J.  1 ; 
S.C.  28  Law  J.  Rep.  (N.s.)Chanc  436; 
6  Jur.  N.a  778, 
upon  which  the  plaintiff  relies,  does  not 
conclude  the  point  here  raised.  It  appears 
that  only  part  of  the  order  of  the  Master  of 
the  Rolls  in  that  case  was  i^pealed  from. 
There  the  summons  was  taken  out  by  the 
plaintiff,  and  so  much  of  the  order  as 
directed  the  production  of  the  office  copy 
of  the  plaintiff's  own  examination  was  dis- 
charged by  the  Court  of  i^peal,  but  there 
was  no  appeal  from  so  mudi  of  the  order 
as  directed  the  production  of  copies  of  the 
examination  of  the  other  witnesses.  So  here, 
even  if  the  examination  of  the  plaintiff 
Blease  and  the  debtors  is  to  be  held  pri- 
vileged upon  the  authority  of  that  decision, 
at  any  rate  the  depositions  of  the  other 
witnesses  are  not  privileged  firom  produc- 
tion. 

Mr.  Cole  and  Mr.  Freeltn^,  for  the 
plaintiff. — These  doeuments  are  privileged. 
The  private  examination  was  obtained  by 
way  of  eliciting  the  particulars  of  the 
transaction  in  question  and  for  getting  up 
the  plaintiff's  case.    By  the  rule  of  the 

(1)  The  following  parampb  in  Blease*!  affidavit 
related  to  the  documentii  in  question  : 

'*  The  prooeedings  in  bankraptoy  referred  to  [In 
the  iommons]  oonaiat  of  affidavits  in  support  of 
applications  for  and  copies  of  private  ezaminationf 
of  myself  and  my  co-plaintiffs,  the  directors  of  the 
defendant  company  and  others,  taken  on  my  appU- 
oation'in  pursuance  of  Uie  Bankraptoy  Act,  1861; 
and  by  the  oourse  and  practice  of  the  Bankruptcy 
Ck>urt  all  such  original  private  examinations  are, 
as  I  am  informed  by  my  solicitor  and  believe,  kept 
secret  from  all  persons  other  than  the  officers  of 
the  Court  and  the  party  at  whose  instance  the 
examinations  are  ordered,  and  that  such  examina- 
tions were  procured  and  office  copies  thereof 
obtained  primarily  with  the  view  of  enabling  me 
to  take  the  opinion  of  counsel  in  reference  to  the 
institution  of  this  suit.'* 


Court  of  Bankruptcy  no  person  otber  than 
the  party  at  whose  instance  the  depositicMis 
are  taken  is  allowed  to  have  access  to  or 
copies  from  the  originals.  This  Court  will 
not  allow  that  rule  to  be  contravened  or 
evaded  by  any  indirect  means.  The  privilege 
extends  to  all  the  depositions,  and  the  case 
is  entirely  governed  by 

Grandee  v.  Stansfieldy  ubi  supra. 
Upon  the  general  principle  they  referred 
to— 

Simpson  v.  Brawn,  33  Beav.  482. 
La/one  v.  the  Falkland  Idands  Ccmr 
pany,  4  Kay  <fe  J.  34  ;   s.  c.  27  Law 
J.  Rep.  (n.s.)  Chanc  25. 
Ohver  V.  HaU,  2  Phil.  484;  8.a   17 
Law  J.  Rep.  (n.&)  Chanc.  249. 
Mr.  Jackson,  in  reply,  cited 
Bette  V.  MenzUs,  26  Law  J.  Rep.  (k.&) 
Chana  52a 

Maukb,  y.C. — If  these  documents  had 
been  mer^y  examinations  taken  in  bank- 
rupU^,  that  is,  the  bankruptcy  of  the  persons 
under  whom  the  plaintiff  claims,  he  being 
in  effect  the  assignee  in  bankrupU^, — be- 
cause, althou^  it  is  not  a  bankruptcy  bat 
an  assignment,  it  is  equivalent  to  a  bank- 
ruptcy,— they  would  probably  have  Mien 
under  the  rule  laid  down  by  the  Master  of 
the  Rolls  in  Gandee  v.  Stansfieldy  in  which 
case  he  uses  this  expression — '*  As  to  all 
documents  for  getting  up  the  defendant's 
case,  the  plaintiff  is  not  entitled  to  see 
them,  but  proceedings  in  the  same  matter, 
either  before  the  Court  of  law  or  a  Com- 
miasicmer  in  bankruptcy,  the  plaintiff  might 
require  to  be  produced.*'  Therefore,  in 
my  opinion,  if  the  case  had  been,  as  Mr. 
Jackson  desired  to  present  it,  that  these 
were  examinations  simply  of  the  same 
parties  in  bankruptcy,  that  mere  £»ct  would 
not  have  made  the  documents  privileged. 
But  this  case  comes  before  me  upon  this 
affidavit  of  Mr.  Blease. — [His  Honour  read 
the  affidavit  mentioned  above.] — ^Therefore 
these  examinations  were  taken,  as  appears 
by  that  affidavit,  primarily,  that  is,  really 
for  the  purpose  of  enabling  the  plaintiff  to 
form  an  opinion  and  obtain  materials  for 
instructing  counsel  to  advise  whether  it 
was  or  was  not  expedient  to  institute  the 
suit.  My  view  of  the  matter  entirely  agrees 
with  that  which  is  laid  down  in  Gandee  v. 
BtanMfield,  that  all  materials  obtained  by 


Digitized  by 


Goo^^ 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


265 


the  plaintiff  in  a  suit  for  the  purpose  of 
enabling  him  to  institute  the  suit,  or  decide 
whether  he  shall  or  shall  not  institute  it, 
are  privileged.  If  the  plaintiff  is  not  entitled 
to  see  the  documents  which  are  procured 
for  the  purpose  of  getting  up  the  defen- 
dant's case,  it  must  equally  foUow  that 
where  the  defendant  wants  to  inspect  the 
documents  used  by  the  plaintiff  to  get  up 
his  case,  the  defendant  can  have  no  right  to 
see  them.  Therefore,  upon  that  short  ground, 
it  appears  to  me  that  the  affidavit  entirely 
covers  these  documents  as  being  privileged, 
and  I  am  unable  to  make  any  order  for 
their  production.  The  costs  of  this  appli- 
cation will  be  costs  in  the  cause. 

SoHcitora — Mewrs.  Doyle  k  Edwards,  agents  for 
Mr.  J.  P.  Cartwrigbt,  Chester,  for  plaintiff; 
Meesn.  Walker  k  Sons,  agents  for  Messrs.  EUis 
k  Field,  Uverpool,  for  defendants. 


Hathkrley,  L.C. 
Selwyn,  L.J. 
Dec.  21,  22. 


THB  ATTOBNEY  OENB- 
RAL  V.  THE  COMMIT- 
TEE OF  VI8IT0B8  OF 
THE  COUNTY  LUNATIC 
ASYLUM  AT  COLNEY 
HATCH. 

Nuisance  —  Injunction  —  Public  Body 
acting  in  Execution  c£  Parliamentary 
Powers  -^Delay—lb  d:  1 6  Vict  c  80.  s.  42. 

Where  at  the  hearing  of  a  cause  instituted 
for  the  purpose  of  restraining  the  defendants 
from  committing f  or  continuing  to  commit ,  a 
public  nuisance^  the  existence  of  a  nuisance 
of  such  a  character  as  to  call  for  the  inter- 
ference of  the  Court  has  been  clearly  estOr 
Uishedy  it  is  the  duty  of  the  Court  to  grant 
an  infunction^  unthout  regard  to  the  diffir 
cuUy  or  expense  the  defendants  may  be  put 
to  in  removing  the  nuisance;  and  the  cases 
in  which  the  Court  refuses  a  mandatory 
injunctiony  on  the  ground  of  the  impossibility 
of  obeying  it^  have  no  application. 

The  C.  U,  lunatic  asylum  was  built  in 
1851,  under  the  provisions  of  the  8  <i&  9  Vict, 
c  126,  and  was  under  the  government  of 
the  committee  of  visitors  of  the  county  of  My 
appointed  wider  the  Lunatic  Asylums  Act^ 
1853.  In  1865  an  information  was  filed  at 
N>w  Sbbisb,  88.— CBAva 


the  relation  of  a  local  board  of  health  to 
restrain  the  committee  of  visitors  from  per- 
mitting the  sewage  from  the  asylum  to  be 
a  nuisance  injurious  to  public  health.  The 
existence  of  the  nuisance,  which  had  been  a 
continuing  nuisance  from  the  time  of  the 
erection  of  the  asylum,  having  been  proved, 
one  of  the  Vice  Chancellors,  at  the  hearing 
of  the  cause,  referred  it  to  an  expert,  under 
the  15  <^  16  Vict,  c,  80.  s.  42,  to  inquire  as 
to  the  existence  of  the  nuisance  and  the  best 
means  of  removing  it;  but  upon  appeal  it 
UKis  held  that  such  reference  was  improper, 
and  that  an  injunction  ought  to  be  grcmted 
at  once. 

Held,  also,  that  it  was  no  answer  to  an 
application  for  an  injunction  to  say  that  the 
defendants  were  a  public  body  acting  in  the 
discharge  of  public  duties,  imposed  upon 
them  by  a£t  of  parliament,  which  they  were 
unable  to  discharge  without  committing  the 
nuisance. 

Nor  was  it  any  answer  to  say  that  the 
committee  of  visitors  were  a  fluctuating 
body,  and  that  the  nuisance  had  not  origi- 
nated with  the  individuals  composing  the 
present  committee, 

Semble — The  delay  of  fourteen  years 
from  the  commencement  of  the  nuisance  to 
the  filing  of  the  information  would  be  no 
bar  to  the  relief,  but  at  all  events  where 
the  time  had  been  occupied  in  negotiations 
and  attempts  to  remove  the  nuisance  the 
delay  was  immaterial. 

The  duty  of  a  local  board  of  health  to 
remove  nuisances  does  not  disentitle  them  to 
their  remedy  by  injunction  to  restrain  a 
nuisance  wrongfully  imported  into  their 
district. 

This  was  an  information  by  the  Attorney 
General  at  the  relation  of  the  derk  to  the 
local  board  of  health  for  the  district  of 
Edmonton,  constituted  under  the  Public 
Health  Act,  1848,  against  the  committee 
of  visitors  (appointed  under  the  Lunatic 
Asylums  Act,  1853)  of  the  county  lunatic 
asylum  at  Colney  Hatch,  in  the  county 
of  Middlesex,  which  was  erected  in  1851, 
in  pursuance  of  the  Lunatic  Asylums  Act^ 
8  <fe  9  Vict.  c.  126,  praying  for  an  injuno- 
tion  to  restrain  the  defendimts  from  causing 
or  permitting  any  sewage  matter  or  ga»- 
water  to  flow  or  be  passed  into  a  stream 
called  Pymm's  Brook,  and  from  otherwise 
2M 
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polluting  or  injuring  the  stream  so  as  to 
be  a  nuisance  or  injurious  to  the  public 
health. 

It  appeared  that  from  the  time  of  the 
erection  of  the  asylum,  which  now  con- 
tained upwards  of  2,200  inmates,  the 
ezcrementitious  matters  and  gas- water  were 
discharged  into  Pymm's  Brook,  and  the 
nuisance  created  thereby  was  first  com- 
plained of  in  September,  1852,  and  various 
attempts  were  made  to  get  rid  of  it,  but 
without  success,  and  the  information  was 
filed  on  the  19th  of  October,  1865. 

There  was  scarcely  any  dispute  as  to  the 
facts,  and  the  existence  of  the  nuisance 
was  fully  proved  by  the  evidence,  but  upon 
the  matter  coming  on  before  Vice  Chan- 
cellor Malins,  upon  motion  for  a  decree, 
His  Honour  suggested  that  some  arrange- 
ment should  be  made  by  which  the  sewage 
should  be  effectually  carried  away  from 
the  brook,  and  the  cause  stood  over  for 
some  months  to  enable  this  to  be  done.  All 
attempts,  however,  to  abate  the  nuisance 
failed,  and  ultimately,  on  the  14th  of 
July,  1868,  the  Vice  Chancellor,  after  ex- 
pressing his  reluctance  to  granting  an 
injunction  which  he  was  satisfied  the 
defendants  would  not  know  how  to  obey, 
directed  the  following  questions  to  be  re- 
ferred to  Captain  Douglas  Oalton,  R.K, 
under  the  15  &  16  Vict  c.  80.  s.  42  : 

1.  Whether  it  is  necessary  or  proper, 
having  regard  to  the  health  of  the  inha- 
bitants of  the  district  in  which  the  county 
lunatic  asylum  at  Colney  Hatch,  in  the 
county  of  Middlesex,  is  situated,  that  any 
and  what  steps  should  be  taken  for  further 
purifying  the  sewage  as  it  now  flowB  from 
the  said  lunatic  asylum  into  the  stream 
called  Pymm's  Brook. 

2.  Or  whether  it  is  necessary  and  proper 
that  the  same  should  be  diverted  from  the 
said  stream,  and  if  so  by  what  means  such 
diversion  can  be  effected.  And  the  expense 
of  the  said  reference  to  the  said  Captain 
Galton  is  in  the  first  instance  to  be  borne 
and  paid  by  the  defendants,  but  without 
prejudice  to  any  question  as  to  how  such 
expense  shall  ultimately  be  borne;  and  it 
was  ordered  that  the  motion  for  a  decree 
should  stand  over  until  after  the  report  on 
such  inquiries  should  have  been  made,  with 
liberty  to  apply. 

The  relator  appealed  from  this  order. 


Mr,  Cole  and  Mr.  M'NaghUn,  for  the 
appellant,  contended,  that  the  nuisance 
having  been  proved  it  was  the  duty  of  the 
Court  to  grant  an  injunction  without 
regard  to  the  difficulty  the  defendants 
might  have  in  obeying  it — 

The  Attorney  General  v.  the  Council  of 
the  Borough  of  Birminffkam,  4  Elay 
A  J.  528. 
The  Attorney  Chneral  v.  the  Proprieton 
of  the  Bradford  Navigation^  35  Law 
J.  Rep.  (n.s.)  Chanc.  619  ;  s.  c.  Law 
Rep.  2  Eq.  71. 
Goldsmid  v.  the  Tunbridge  Welle  Im- 
provement Commissionen,  35  Law  J. 
Rep.  (n.s.)   Chanc.  382;  s.c.   Law 
Rep.  1  CL  Ap.  349. 
Spokes  V.  the  Banbury  Local  Board  of 
Health,  35  Law  J.  Rep.  (n.s.)  Chanc. 
105;  a  c  Law  Rep.  1  Eq.  42. 
They  also  contended  that  the  reference  to 
Captain  Qalton  was  not  authorized  by  the 
42nd  section  of  the  15  <k  16  Vict,  c  80— 
Mildmay  v.  Metkuen,  1    Drew.    216; 
&  c.  22  Law  J.  Rep.   (n.s.)  Chanc. 
297. 
Sir  R,  Palmer,  Mr,  Schomberg  and  Mr, 
Renshawy  for  the  respondents,  contended 
that    the    defendants,    acting  under    the 
powers  of  the  Lunatic  Asylums  Act,  which 
imposed  upon  the  county  magistrates  the 
obligation  of  building  the  asylum,  were  not 
responsible  for  a  nuisance  which  was  occa- 
sioned by  the  exercise  of  powers  conferred 
by  the  legLslaturen— 

The  British   Cast   Plate  Company   ▼. 

Meredith,  4  Term  Rep.  794. 

Boulton  V.  Crowlher,  2  R  &  C.  703 ; 

s.  c.  4  DowL  A  Ry.  195 ;  2  Law  J. 

Rep.  KB.  139. 

The   Grocers*   Company  v.  Doume  or 

Donne,  3  Bing.  N.C.  34;  s.c.  3  Sa 

356 ;  5  Law  J.  Rep.  (n.s.)  C.P.  307. 

The  Attorney  General  v.  the  Conservators 

of  the  Thames,  1  Hem.  k  M.  1. 
The  Attorney  General  v.  the  Metropo- 
litan Board  of  Works,  Ibid.  298. 
The  King  v.  Bussell,  6  B.  &  C.  566 ; 

s.  c.  5  Law  J.  Rep.  M.C.  80. 

The  Attorney  General  v.  the  Sheffield 

Gas  Consumers*    Company,    3    De 

Gex,  M.  &  G.  304;   s.  c  22  Law  J. 

Rep.  (n.s.)  Chanc  811. 

At  all  events  Uie  committee  of  visitors  were 

a  fluctuating  body,  and  the  present  corn- 


Digitized  by 


Google 


Vol.  3a] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


26T 


mittee  could  not  be  made  responsible  for 
the  acts  of  their  predecessors  in  1861. 
Moreover,  the  Board  of  Health  had  power, 
and  it  was  their  duty,  to  construct  sewers 
and  remove  the  nuisance — 

21  <i&  22  Vict,  c,  98.  w.  30,  31. 
They  also  relied  on  the  delay  which  had 
taken  place  in  filing  the  information   as 
disentitling  the  relators  to  an  injunction. 

Hatherley,  L.C. — We  do  not  think  we 
ought  to  call  upon  you,  Mr.  Cole,  to  reply 
in  this  case.  No  doubt  such  cases  as  this 
all  shew  the  difficulty  in  which  persons 
who  are  desirous  of  getting  rid  of  refuse 
sewage  are  constantly  placed,  but  that  is  a 
difficulty  which  must  be  met,  not  by  their 
taking  any  legal  steps  to  escape  from  the 
exigencies  of  the  condition  in  which  they 
find  themselves,  but  by  some  application  to 
the  legislature.  No  other  means  are  suffi- 
cient to  relieve  them  from  all  the  difficul- 
ties of  the  case. 

Now,  I  believe  that  the  Court  will  always 
find  its  simplest  course,  as  far  as  regards 
the  administration  of  justice,  will  be  to 
ascertain  the  exact  state  of  the  law  which 
regulates  the  relation  of  the  parties  who 
Kte  brought  before  it,  and,  having  ascer- 
tained that,  to  proceed  to  act  on  it,  without 
any  reference  to  the  difficulties  of  the  case 
on  the  part  of  those  against  whom  they  are 
obliged  to  decide,  but  leaving  those  parties 
to  relieve  themselves  as  they  best  can  from 
the  position  in  which  they  have  placed 
themselves,  and,  if  there  be  no  other  mode 
of  escape^  to  cease  to  do  the  acts  which 
occasion  the  wrong. 

Now  I  cannot  help  thinking  that  the 
learned  Vice  Chancellor  in  the  Court  below 
has  a  little  mingled  or  confused  two  rules 
of  t^e  Court  in  saying  he  will  not  make 
any  order,  for  that  is  what  it  comes  to,  in 
a  case  of  this  description  without  being 
satisfied  that  the  order  of  the  Court  can  in 
some  manner  or  other  be  obeyed.  Of  course, 
there  are  cases  where  the  Court  would 
take  care  not  to  pronounce  an  idle  and 
ineffective  order:  the  Court  will  not 
issue  a  mandatory  injunction,  for  instance, 
where  it  is  impossible  that  it  can  by  any 
means  be  complied  with.  Take  the  simplest 
instance  of  all,  that  of  cutting  down  timber. 
It  is  idle  when  the  trees  have  been  cut 
down  to  make  an  order  not  to  allow  the 


trees  to  remain  prostrate,  but  to  replace 
these  trees  which  are  irrevocably  destroyed; 
and  all  that  can  be  done  in  such  a  case 
is  to  leave  the  parties  to  their  remedy  in 
damages.  So,  again,  there  might  be  a  bank 
to  prevent  the  influx  of  the  sea,  and  that 
bank  might  be  most  improperly  destroyed. 
The  Court  would  restrain  that  deetructiouy 
if  it  were  in  time  to  do  so,  but  the  act 
having  been  once  done,  and  the  sea  once 
admitted,  the  Court  can  of  course  only 
leave  the  parties  to  their  remedy  in  damages, 
it  being  impossible  to  remove  a  grievance 
of  that  kind.  But  that  has  no  application 
to  a  case  where  the  consequence  is  simply 
as  it  is  here ;  there  is  no  difficulty  where 
persons  are,  as  in  this  case,  committing  a 
daily  wrong,  in  enjoining  them  to  cease  from 
committing  that  wrong,  though  it  may 
subject  them,  as  I  agree  that  it  would  in 
this  case,  to  very  considerable  inconvenience, 
because  they  themselves  having  for  a  very 
considerable  time  inflicted  this  wrong  upon 
their  neighbours,  have  a  difficulty  in  at 
once  ceasing  to  do  so ;  and  such  a  difficulty 
is  one  which  is  more  properly  met  by 
the  Court  affording  them  sufficient  time  to 
set  themselves  right,  as  has  been  done  in 
numerous  instances ;  but  this  difficulty  in 
setting  themselves  right  is  no  reason  what- 
ever why  they  sholild  be  allowed  to  commit 
a  wrong  which  in  effect  would  amount  to 
absolute  permanent  injury  to  the  rights  of 
their  neighbours. 

Now  I  apply  these  observations  to  the 
subject  before  us.  Here  is  a  case  in  which  I 
will  assume  for  a  moment  that  the  defen- 
dants are  the  persons  who  are  committing 
the  wrong.  It  is  said, — and  here  is  the 
difficulty  in  which  the  Vice  Chancellor  has 
thought  himself  placed — that  unless  the 
defendants  are  permitted  to  throw  all  this 
sewage  into  a  place  where  they  have  no 
more  right  to  throw  it  than  into  this  court 
or  into  a  gentleman's  drawing-room, — unless 
they  are  permitted  to  throw  it  on  to  their 
neighbours'  lands,  they  cannot  carry  on  the 
affairs  of  this  asylum,  and  that  therefore 
they  must  be  permitted  to  throw  the  whole 
of  the  sewage  on  to  the  lands  of  their  neigh- 
bours. Surely  the  mere  statement  of  the 
proposition  is  enough  to  refute  it  Nobody 
can  suppose  the  law  of  England  to  be  in 
that  state.  When  difficulties  of  such  a  cha- 
racter as  are  alleged  here  exist,  application 
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is  made  to  the  legislature,  and  if  the  legis- 
lature thinks  fit  it  removes  the  difficulties ; 
but  it  b  not  because  we  are  told,  as  I  was 
told  in  the  case  of  The  Attorney  General  y. 
the  Council  of  the  Borough  of  Birmingham, 
that  300,000  people  will  be  very  much  in- 
convenienced if  you  do  not  allow  them  to 
use  their  neighbours'  property  without  pay- 
ing for  it,  that  they  are  to  have  the  right 
so  to  use  it;  but  the  answer  is,  ''You  must 
ask  the  legislature  to  let  you  take  it,  and 
you  may  be  sure  you  will  not  be  allowed 
to  take  it  without  paying  for  it;  then, 
when  you  have  obtained  permission,  you 
may  exercise  your  rights  to  purchase  the 
property,  and  all  that  is  desirable  can  be 
done."  I  must  say  that  it  appears  to  me, 
with  great  deference  to  the  view  which  the 
learnt  Vice  Chancellor  has  taken,  that  this 
Court  has  nothing  to  do  with  the  propriety 
or  impropriety  of  creating  new  rights  on 
the  part  of  the  legislature.  This  Court  has 
merely  to  decide  what  is  the  law  as  it 
eziBts,  to  see  that  it  is  duly  administered, 
not  to  order  anything  which  is  simply  im- 
possible (as  in  the  illustrations  I  have  given) 
to  be  done ;  but  to  take  care,  subject  to 
that  modification,  that  all  persons  shall  be 
restrained  from  exercising  with  a  high  hand 
powers  which  they  have  no  right  in  law  to 
exercise. 

Now  try  this  case,  as  I  say,  by  that 
simple  proposition.  The  Attorney  General 
comes  here  to  complain,  on  the  part  of  all 
this  neighbourhood,  that  a  vast  quantity 
of  sewage  is  poured  down  into  a  brook, 
which  at  a  certain  time,  some  years  ago^ 
appears  to  have  been  pure,  but  which  is 
now  contaminated  with  other  sewage  to  a 
great  extent ;  but  the  sewage  poured  into 
it  from  this  asylum,  containing  2,200  in- 
mates, greatly  aggravates  the  evU.  The 
nuisance  is  what  seems  to  me  to  be  con- 
fessed. I  find  no  contrary  evidence;  all 
shews  that  this  is  a  great  and  threatening 
eviL  That  being  so,  it  would  seem  to  me, 
I  confess,  thattherewas  nothing  to  do,  when 
the  cause  came  on  for  hearing  as  an  un- 
defended cause  as  to  the  fact  of  the  nui- 
sance, but  to  give  to  the  informant  on 
behalf  of  the  public  that  remedy  which  is 
always  accorded  to  those  who  have  estab- 
lished their  case,  namely,  a  declaration  of 
their  right,  and  an  injunction  to  restrain 
the  wrong  from  being  committed,  unless 


there  were  that  consideration  whidi  seems 
to  have  pressed  so  much  upon  the  Vice 
Chancellor,  the  i^parent  difficulty  (and  I 
think  it  i^parent  only)  in  enforcing  the 
order  of  the  Court  I  put  aside  for  the 
moment  the  collateral  points  about  the 
position  of  the  magistrates  and  the  delay, 
and  I  am  taking  it  as  if  this  information 
had  been  filed  a  few  weeks  after  the  nui- 
sance began.  Then,  surely,  if  that  be  so, 
it  cannot  be  right  or  just  that  the  informants 
should  at  the  hearing,  when  everything  has 
been  said  and  proved  that  can  be  said  and 
proved,  have  no  statement  or  declaration 
of  what  their  right  is,  or  that  the  only 
order  at  the  hearing  of  the  cause  should  be 
a  reference  to  Captain  Gal  ton.  Thatissurely 
nothing  but  referring  to  that  gentieman 
facts  which  had  been  proved  in  the  cause ; 
because  if  a  nuisance  exists,  if  there  has 
been  that  extent  of  evil  wMch  has  been 
strongly  deposed  to,  and  if  that  is  not  de- 
nied or  countervailed  by  the  defendants, 
there  can  be  nothing  to  inquire  into. 
''Stops  for  purifying  the  sewage"  must  be 
taken  before  the  sewage  is  poured  out,  or 
the  pouring  out  of  the  sewage  must  be  dis- 
continued altogether.  It  must  be  so :  it  is 
not  a  question  to  be  referred  to  an  engineer, 
however  eminent  he  may  be. 

Then  as  to  the  second  point  referred  to 
Captain  Galton — "  whether  it  is  necessary 
that  the  sewage  should  be  diverted  from 
the  said  stream  1" — I  make  the  same  ob- 
servation. Ofcourse  it  IB  necessary  if  nothing 
else  can  ba  done  to  purify  it.  Further  than 
that,  I  take  it  that  no  reference  at  any  time 
ought  to  be  made  in  a  case  where  the  answer 
to  it  can  have  no  bearing  on  what  the  Court 
has  to  do;  because,  suppose  Captain  Galton 
had  said,  "  I  do  not  consider  that  any  steps 
are  necessary  or  proper,"  the  Court  must 
still  have  looked  at  the  evidence.  In  answer 
to  a  case  in  which  all  parties  are  agreed 
that  there  is  a  nuisance,  and  tiie  only  thing 
suggested  is  the  difficulty  of  getting  rid  of 
it,  if  Captain  Galton  had  reported  tiiat  it 
was  not  necessaiy  to  take  any  stops  at  aU,  it 
would  be  the  duty  of  the  Court  to  proceed 
just  the  same,  and  substantially  to  disre- 
gard any  report  that  he  might  think  fit  to 
make.  But  there  is  another  objection,  which 
goes  more  to  the  root  of  the  inquiiy,  which 
is  this :  I  entertain  a  veiy  strong  opinion 
that  when  the  nuisance  is  once  established 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


269 


all  the  Court  has  to  do  is  to  say  it  must 
cease;  and  unless  it  should  be  plainly  shewn 
ihBt  it  was  such  a  case  as  I  have  already 
described,  where  the  whole  ocean  had  been 
admitted,  and  could  not  be  carried  back 
again  to  its  place,  or  such  damage  had  oc- 
curred as  to  shew  that  the  proper  remedy 
must  be  by  an  action  and  not  by  an  injunc- 
tion, the  Court  is  bound  to  grant  the  in- 
junction, and  it  is  no  part  of  the  duty 
of  the  informant  or  of  the  Court  to  find 
out  how  that  injunction  can  be  best 
obeyed,  if  the  Court  be  satisfied  that  it 
is  not  an  order  which  it  is  impossible  to 
obey. 

Now  in  this  case  the  matter  is  really  put 
in  a  much  stronger  point  of  view  than  it 
was  in  the  Birmingkam  case,  as  to  the 
possibility  of  compliance,  because  what  is 
it  that  is  the  nuisance  ?  It  is  that  daily 
these  2,200  persons  are  adding  their  quota 
to  this  continuing  evil,  and  that  is  allowed 
day  by  day.  The  answer  is,  of  course,  that 
you  must  not  allow  this  aggravation,  day 
by  day,  of  the  evil  that  exists.  Is  it  im- 
possible to  prevent  it  1  Are  there  not  ways 
and  means  f  Did  there  not  exist  ways  and 
means  before  drainage  was  ever  heard 
or  talked  of?  The  common  course  in  the 
country  was  to  have  drains  leading  to 
cesspools,  which  were  from  time  to  time 
emptied  ;  but  nobody  in  the  country  ever 
dreamed  of  turning  all  the  filth  of  his  own 
house  into  his  neighbour's  garden,  simply 
because  he  had  not  in  his  own  garden  a 
convenient  place  in  which  to  deposit  it. 
Therefore,  as  to  the  extreme  diflSculty  of  the 
case,  the  defendants  must  meet  it  as  best 
they  csau  I  will  not  say  one  word  more  as  to 
l^e  supposed  impossibility  of  dealing  with 
the  sewage.  We  have  had  the  benefit  of 
seeing  Captain  Galton's  report,  and  so  far 
as  I  can  see,  he  says  distinctly  that  it  can  be 
done  on  the  premises  simply  by  using  about 
thirty  acres  of  land,  whereas  there  are  now 
seventy  acres  available  for  that  purpose. 
Again,  it  might  be  met  in  the  ways  sug- 
gested by  Selwyn,  L.J.,  during  the  argu- 
ments, namely,  by  using  the  earth-closets, 
which  are  now  considered  by  so  many 
engineers  a  good  mode  of  meeting  such  a 
difficulty. 

To  my  mind  there  is  no  physical  im- 
possibility of  restoring  things  to  the  con- 
dition they  were  in  befora    It  is  only  a 


question  of  expense,  and  this  Court  invari- 
ably restrains  evil  and  wrong  being  done 
when  it  is  clearly  and  manifestly  established 
that  there  is  wrong,  without  listening  to 
any  argument  on  the  ground  of  expense 
on  behalf  of  the  wrong-doer,  who  says,  "  it 
is  highly  inconvenient  and  highly  expensive 
to  me,  if  I  am  put  to  the  alternative  of 
removing  the  evil,  whereas  it  might  be  much 
better  done  by  my  neighbours,  whom  I  am 
wronging." 

Now,  I  am  taking  this  case  as  if  it  were 
between  individuals ;  of  course  I  have  to 
deal  with  it  as  a  case  not  of  an  individual 
committing  a  wrong  against  another  indi- 
vidual, but  as  one  between  two  public 
bodies,  and  it  is  said  that  it  would  have 
been  far  better  that  neither  of  them  should 
have  taken  a  step  of  this  description,  but 
that  both  of  them  should  have  taken  counsel 
together  to  see  how  the  difficulty  could  be 
best  avoided. 

On  that  last  branch  of  the  case  I  will 
not  make  a  single  observation.  It  is  not 
the  province  of  this  Court  to  say  how  fiir 
parties  would  or  would  not  act  better  by 
trying  to  arrange  and  settle  their  disputes 
between  themselves  before  they  come  into 
Court  But  when  they  have  not  so  arranged 
and  settled,  all  we  have  to  do  is  to  decide 
on  the  rights  that  exist  between  them.  As 
r^ards  the  position  of  the  defendants,  it  is 
true,  as  they  said,  that  they  aet  as  a  public 
body  from  public  principle,  wishing  to  dis- 
charge their  duties  in  a  proper  manner; 
but  that  cannot  give  them  any  right  what- 
ever to  throw  this  sewage  on  to  their  neigh- 
bours' property.  A  question  which  I  put 
to  Mr.  Schomberg  was,  where  is  there  in 
the  act  anything  that  authorizes  them  to 
do  this  9  Mr.  Schomberg  cited  several  cases, 
which  shewed  that  where  by  act  of  parlia- 
ment certain  duties  are  confided  to  a  public 
body,  and  that  public  body  exercises  the 
rights  and  privileges  which  parliament  has 
accorded  to  them,  then,  if  they  are  doing 
only  what  parliament  has  authorized  them 
to  do,  and  parliament  has  not  thought  fit 
to  say  that  those  who  may  be  injured  by 
the  necessary  consequences  of  those  acts 
shall  be  compensated,  the  persons  against 
whom  these  rights  have  been  fully  created 
by  the  legislature  must  not  complain,  and 
cannot  be  compensated.  There  was  the  case 
of  trustees  who  had  to  fill  up  a  gap  between 
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two  hills  (1)  (and  there  could  hardly  be  a 
stronger  one,  perhaps),  where  it  must  have 
been  some  oversight  of  the  legislature.  They 
did  so,  and  placed  a  gentleman's  lodge  in 
such  a  position  that  it  was  impossible  to 
drive  up  to  it ;  there  was  a  high  embank- 
ment placed  in  front  of  it.  All  I  can  say 
is,  that  the  owner  had  been  forgotten,  or 
had  himself  forgotten  to  assert  his  own 
interests ;  it  was  very  unfortunate  that  it 
should  be  so,  but  whatever  the  loss,  the 
trustees  could  plead  the  authority  of  parlia- 
ment for  what  they  had  done,  and  that 
gentleman  had  no  right  to  compensation.  I 
asked,  therefore,  of  course,  what  were  the 
clauses  which  conferred  on  these  visiting 
magistrates,  who  have  built  a  house  for  the 
accommodation  of  lunatics,  the  right  to 
transfer  this  whole  sewage  and  nuisance 
by  these  lunatics  into  their  neighbours' 
grounds.  I  find  nothing  of  the  kind ;  no- 
thing that  leads  one  to  suppose  for  a  moment 
that  parliament  could  have  any  such  inten- 
tion. Of  course  it  is  not  to  be,  and  cannot 
be  deduced  from  the  power  given  to  erect 
a  large  building,  that,  as  a  necessary  con- 
sequence, all  the  refiise  from  the  building 
is  to  be  thrown  on  the  adjacent  lands.  I 
cannot  therefore  conceive  how  the  fact  of 
these  defendants  being  visiting  magistrates 
can  justify  them  in  acting  thus. 

Another  point  was  this.  How  can  the  pre- 
sent magistrates  be  made  answerable  now  for 
that  which  was  done  by  their  predecessors 
fourteen  or  fifteen  years  ago ;  and  how  are 
they  to  redress  the  wrong  that  was  then 
done?  The  simple  answer  is,  that  it  is  a 
continuing  wrong,  a  daily  wrong.  All  these 
unfortunate  objects  are  persons  having  no 
contnd  over  their  own  motions  and  their 
own  acts.  They  are  all  placed  under  the 
control  of  the  magistrates,  and  the  40th 
section  is  quite  enough  to  shew  that  all  the 
officers  of  the  asylum  are  placed  under  that 
control,  and  the  magistrates  must  be  re- 
sponsible for  their  servants  and  agents,  and 
the  unfortunate  objects  committed  to  their 
charge,  and  there  is  no  doubt  they  were  to 
deal  with  them  as  if  they  were  dealing  with 
persons  reduced  to  the  state  of  the  brute 
creation,  and  they  must  be  responsible  for 
all  the  acts  performed  under  their  sanction 
and  direction  by  the  persons  who   thus 

(1)  Boultm^  V,  Orowther,  ti^t  tvgpra. 


create  a  nuisance.  There  would  be  no 
nuisance  if  these  persons  did  not  daily 
commit  it ;  there  would  be  no  nuisance  if 
these  persons  were  removed  from  this  place, 
or  if  the  deposits  were  turned  into  a  cess- 
pool on  the  property ;  all  would  then  be 
remedied,  and  their  neighbours  would  have 
no  cause  of  complaint.  It  is  in  the  power 
of  the  magistrates  to  correct  that  wluch  is 
an  evil,  and  they  are  therefore  wrong-doers 
if  the  evil  is  allowed  to  be  continuous. 

Then  something  was  said  about  delay ; 
and  in  that  respect  the  case  stands  thus : 
that  this  course  of  proceeding,  if  not  actually 
commenced,  was  sufficiently  indicated  in 
1851,  and  thereupon  the  clerk  to  the  local 
board  of  health  of  Edmonton  immediately 
called  the  attention  of  the  magistrates  to 
the  evil,  and  from  that  time  attempts  were 
made  by  the  magistrates  to  remove  it ;  they 
have  acted  most  properly  in  every  way  in 
which  one  would  desire  them  to  act,  subject 
always  to  this  one  remark,  that  they  were 
bound  not  to  permit  the  nuisance  at  alL 
They  tried  a  great  variety  of  measures  for 
removing  it,  and  thus  things  went  on  be- 
tween the  board  of  health  and  the  magis- 
trates. This  Court  would  be  very  loth  to  say 
that  a  public  body  should  rush  at  once  into 
a  Chancery  suit  in  dealing  with  another 
public  body ;  and  I  think  that  the  obser- 
vations which  have  been  made  upon  the 
position  of  these  two  bodies  are  very  applic- 
able indeed.  Each  acts  for  a  large  section 
of  ratepayers ;  neither  of  them  ought  to  be 
anxious  to  increase  the  burdens  of  those 
who  have  to  pay  rates,  by  a  useless  litiga- 
tion ;  therefore  it  is  impossible  for  the 
Court  to  say  that  such  bodies  are  to  be 
discouraged  from  entering  into  negotiations 
and  consideration  of  the  matter  before  suit, 
at  the  peril  of  being  told,  if  all  that  is 
attempted  to  be  done  should  fail,  that  they 
are  then  too  late  in  coining  here,  and  that 
their  case  is  without  remedy.  It  appears 
to  me  that  the  deky  here  must  count  for 
nothing,  and  that  when  the  informants  filed 
this  information  in  1865  they  were  quite  in 
time. 

Independently  of  this,  I  should  have 
adhered  to  my  decision  in  the  Birmingham 
case,  and  held  that  a  lapse  of  thirteen  or 
fourteen  years  would  notp^M  be  sufficient 
to  justify  the  continuance  of  a  nuisance 
wl4ch  'would  amount  to  a{^ropriating  the 
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property  of  others,  for  that  is  the  effect  of 
this  nuisance,  from  the  way  the  parties  have 
been  dealt  with  in  Edmonton ;  though  it 
would  of  course  and  necessarily  have  had 
the  effect  of  preventing  an  injunction  being 
granted  by  way  of  interlocutory  application. 
Therefore,  as  fur  as  delay  is  concerned,  I 
cannot  deny  the  right  of  the  informant  to 
seek  relief 

Another  point  raised  was  that  the  relator, 
who  represents  the  board  of  health,  might 
himself  do  all  he  is  now  calling  on  us  to 
do,  and  the  answer  of  the  defendants  to 
him  is,  it  is  your  duty,  as  representing  that 
board,  when  you  find  a  nuisance  being 
committed  in  Edmonton,  to  construct  a 
sewer  which  would  carry  off  and  remove 
that  nuisance ;  beyond  that,  you  had  power 
by  a  recent  act  of  parliament  to  communi- 
cate with  your  neighbours  the  Tottenham 
board  of  health,  and,  with  the  assistance  of 
them  also,  to  carry  off  the  sewage  through 
Tottenham,  and  so  remove  the  nuisance. 
But,  in  the  first  place,  it  is  no  part  of  the 
duty  of  the  board  of  health  of  Edmonton 
to  tax  the  ratepayers  in  order  to  diminish 
and  remove  a  nuisance  imported  wrongfully 
into  their  district.  It  is  their  duty,  I  dare 
say,  to  remove  every  evil  which  cannot 
otiierwise  be  removed ;  but  if  we  take  this 
as  being  an  information  on  behalf  of  the 
board  of  health  nmpliciUr^  I  apprehend 
it  is  no  part  of  their  duty  to  create  expense 
in  order  to  remove  that  which  they  have 
a  much  more  easy  and  proper  remedy  for, 
namely,  the  remedy  of  preventing  the  evil 
occurring  at  alL  If  they  can  prevent  the 
evil  being  inflicted  on  Edmonton,  surely 
it  is  more  their  duty  to  do  so  than  to  take 
means  to  remove  it,  when  once  it  has  wrong- 
fully and  improperly  been  committed  there. 
But,  independently  of  that  consideration, 
the  information  here,  although  at  the  in- 
stigation of  the  board  of  Edmonton,  is,  in 
fillet,  not  only  on  behalf  of  the  inhabitants 
of  that  district,  but  on  behalf  of  the  in- 
habitants of  all  the  districts  affected  by  the 
evil  We  have  strong  evidence  what  the 
evil  is,  and  as  to  the  disease  which  it  is 
likely  to  produce,  and  has  produced.  There- 
fore the  Attorney  Qenend  would  not  be 
content  with  any  proceediug  which  would 
deal  with  Edmonton  alone,  leaving  other 
persons  affected  by  the  evil  to  be  still  affected 
by  it   Sir  Boondell  Palmer  said  there  was 


no  evidence  of  its  extending  beyond  Ed- 
monton. I  do  not  know  how  that  may  be ; 
if  it  be  so,  I  restrict  my  observations  to 
Edmonton,  but  I  was  under  the  impression 
certainly  that  the  nuisance  was  such  as,  by 
going  down  the  stream,  must  affect  every- 
thing adjacent  to  the  stream. 

Now,  as  regards  authority,  and  what  is 
proper  to  be  done  in  such  a  case.  As  to 
authority,  I  would  rather  not  quote  my  own 
decisions  (though  still  I  entertain  a  strong 
opinion  as  to  the  proper  course  to  be  taken), 
and  I  should  not  have  cited  them  wiUi 
much  confidence  if  they  had  not  been 
adopted  by  other  branches  of  the  Court 
The  Master  of  the  Rolls  has  taken  a  similar 
course  in  deciding  a  much  more  slender 
case.  There  was  an  appeal  from  his  decision^ 
and  his  judgment  was  affirmed.  I  refer  to 
the  case  of  Goldsmid  v.  the  Tunbridge 
WelU  Commisiioners,  Certainly  in  that 
case  there  was  very  strong  evidence  to 
shew  that  the  plaintiffs  might  possibly  be 
mistaken  as  to  Uie  apparent  grievance ;  that 
is  to  say,  on  looking  into  that  case  I  find 
there  was  evidence  of  things  being  done  in 
the  intermediate  space  between  the  source 
of  the  alleged  evil  and  the  place  affected 
by  it  There  was  strong  evidence  to  shew 
that  the  intermediate  space  was  not  affected, 
and  that  no  such  evil  occurred  there ;  but 
it  was  a  slight  matter  compared  with  that 
which  has  been  now  before  us  for  our 
consideration.  There  the  Master  of  the 
RoUs  took  that  course  which  I  adopted  in 
Th€  Attorney  General  v.  Heath  (2),  and 
which  appears  to  me  to  be  the  proper  course 
to  take  here,  namely,  to  grant  an  injunc- 
tion to  restrain  the  defendants,  their  ser- 
vants and  agents,  from  allowing  any  sewage 
from  the  asylum  to  pass  into  this  stream, 
or  otherwise,  so  as  to  be  a  nuisance.  These 
are  the  words  which  are  there  used.  Then, 
to  suspend  the  injunction  for  a  stated  time, 
and  then  to  give  liberty  to  apply. 

One  single  remark  will  conclude  all  I 
have  to  say  on  this  subject  of  the  form  in 
which  his  Honour  made  the  order.  Merely 
as  a  means  of  arriving  at  what  would  be  a 
fair,  just  and  final  decision,  he  has  pro- 
ceeded very  much  on  this, — that  it  was 
unusual  to  interfere  with  anything  a  Judge 
might  think  it  requisite  to  do  in  order  to 

(2)  Not  Imported. 
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procure  the  proper  and  adequate  informa* 
tion  on  which  he  should  ultimately  act; 
that  that  was  a  matter  for  hb  own  dis- 
cretion ;  that  he  should  wish  to  be  informed 
on  certain  points  which  pressed  on  his  mind 
before  he  came  to  a  final  conclusion,  and 
therefore  he  directed  this  species  of  inter- 
mediate inquiry.  I  apprehend  that  that  is 
clearly  not  the  yiew  which  one  can  reason- 
ably take  of  a  case  of  this  description, 
because  it  seems  that  the  learned  Judge 
had  the  evidence  before  him,  and,  without 
a  shadow  of  doubt,  had  the  fact  before  him 
that  a  nuisance  had  been  proved  to  exist 
Therefore  there  was  nothing  more  to  learn 
on  the  subject ;  nobody  denied  or  disputed 
the  nuisance.  Indeed,  as  his  Honour  said, 
the  defendants  admitted  far  too  much  for 
the  information  to  be  dismissed.  It  appears, 
therefore,  that  it  is  not  a  case  in  which  you 
can  fairly  direct  inquiries  to  be  made  when 
the  substantial  point  in  the  case  is  proved. 
Then  again,  as  to  its  being  wanted  in  order 
to  come  to  a  decision,  it  appears  to  me  that 
that  cannot  be  urged  with  reference  to  the 
particular  inquiry  which  the  Vice  Chan- 
cellor has  directed,  because  this  inquiry  is 
not  necessary  for  the  aid  of  the  Court ;  it 
is  not  necessary  as  affording  any  guidance 
or  direction  to  the  informant  It  is  only  an 
inquiry  which  hereafter,  for  all  I  know,  on 
the  application  of  the  defendants  them- 
selves, may  be  very  valuable  to  them,  if 
given  to  them  out  of  court,  as  telling  them 
what  is  the  best  mode  of  getting  out  of  the 
difficulty  in  which  they  have  placed  them- 
selves ;  bi^t  it  is  an  inquiry  entirely  for  the 
defendants  to  satisfy  themselves  upon,  and 
not  an  inquiry  with  which  the  Court  has 
anything  to  do. 

However,  my  attention  has  been  called 
to  the  case  of  HeathY.  WaUvngttm  (3)  with 
regard  to  the  town  of  Leamington,  in  which 
I  did  take  the  contrary  course,  and  I  at 
once  fairly  admit  that  the  course  I  took 
there  was  wrong ;  and  also  in  a  subsequent 
case  with  reference  to  lights,  where  I  made 
an  order  very  much  like  it  in  principle  (4). 
I  was  corrected  there  by  the  Lord  Chan- 
cellor (Lord  Cranworth),  I  think  in  conse- 
quence of  having  put  the  order  in  a  form 
which  the  Lord  Chancellor  sitting  at  that 

(8)  Not  reported. 

(4)  Yates  v.  Jack,  85  Law  J.  Rep.  (k.b.)  Chanc. 
689 ;  8.  o.  Law  Bep.  1  Ch.  Ap.  296. 


time  did  not  think  was  justified  by  the 
course  of  procedure  of  the  Court  There 
was  a  case  with  reference  to  li^ts  in  which 
I  prefaced  the  order  with  an  expression  of 
opinion  that  the  light  had  been  interfered 
with.  I  foresaw  there  would  be  great  diffi- 
culty in  shewing  the  exact  limits  within 
which  a  man  might  build  without  inter- 
fering with  his  neighbour's  light,  and  that 
whi(£  would  transcend  that  Umit ;  therefore 
I  directed  an  inquiry  at  chambers  with 
reference  to  what  steps  should  be  taken 
with  regard  to  the  modification  of  certain 
building  plans  before  me,  so  as  to  prevent 
the  defendant  being  injured  by  the  erec- 
tion of  the  building.  The  Lord  Chancellor 
thought  that  was  not  the  proper  mode  of 
dealing  with  it ;  that  the  proper  mode  was 
to  restrain  the  defendants  from  committing 
the  injury ;  and  it  having  been  proved  they 
intended  to  do  that  which  would  interfere 
with  the  plaintiff's  right,  the  Lord  Chan- 
cellor thought  the  plaLit^  had  a  ri^t  to 
have  an  injunction  in  that  form,  and  that 
the  defendants  must  be  left  to  relieve  them- 
selves from  the  difficulties  as  they  best 
could.  It  was  felt  in  that  case,  as  it  was 
felt  by  the  learned  Vice  Chancellor  in  the 
court  below  in  this  case,  that  there  is  a 
great  onus  undoubtedly  thrown  on  the 
defendants  who  have  to  comply  with  the 
terms  of  this  injunction;  but  that  onus 
is  a  necessary  consequence  of  their  own 
illegal  act,  and  they  must  be  prepared  to 
satisfy  the  Court  that  they  have  complied 
with  the  terms  of  the  ii\junction  irrespective 
of  any  duty  thrown  on  the  plaintiff  in  the 
case.  In  HecUh  v.  Wallington.  I  declared 
my  opinion  that  a  nuisance  had  been  occa- 
sioned ;  then  I  sent  a  reference  to  chamb^s 
to  know  in  what  mode  the  sewage  could  be 
carried  off  so  as  to  prevent  the  nuisance, 
and  I  gave  the  parties  liberty  to  apply.  I 
am  satisfied  in  principle  I  was  wrong ;  but 
I  am  still  more  satisfied  that  in  practice  I 
was  wrong,  because  in  practice  it  worked 
very  ilL  There  were  repeated  steps  taken 
at  chambers,  great  expense  occasioned,  and 
the  parties  were  driven  to  compromise  in  a 
great  measure  by  the  terms  in  which  I 
originally  framed  the  order,  because  there 
never  was  an  appeal  from  the  order  itsell 
Then  I  prefer  very  much  to  fall  back  on 
that  order  which  I  pronounced  in  the  case 
of  The  Attorney  General  ▼.  Heathy  and  to 
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BMj  iiuA  the  order  should  be  as  I  have  pro* 
nonnced  it^  because  here,  as  in  that  ease,  it 
is  asked  to  prevent  the  parties  fh)m  per- 
Biitting  this  sewage  to  flow  into  the  stream 
so  as  to  occasion  any  noisanoe.  Mr.  Cole 
said  very  properly  he  was  ready  to  do  this ; 
and  I  must  do  here  as  was  done  in  several 
other  cases,  suspend  the  operation  of  this 
order,  so  as  to  give  the  parties  plenty  of 
tame  to  take  such  steps  as  they  may  be 
advised  in  this  matter ;  and  the  time  ought 
now  to  be  fixed  at  which  the  order  should 
take  effect  Having  consulted  with  the 
Lord  Justice  on  the  subject,  we  have 
thought  a  reasonable  time  to  fix  would  be 
the  first  day  c^  Trinity  Term,  just  before 
the  hot  weather  comes  on ;  but  giving  leave, 
as  was  done  in  the  other  cases,  to  the 
defendants  to  apply,  if  they  ti^ink  fit, 
for  an  extension  of  that  time.  And 
also  now  is  the  {m>per  time  to  direct 
them  to  pay  to  the  rehitors  the  costs  of 
the  suit. 

LoBD  Jusnoi  Selwtk. — In  this  case 
the  fact  of  the  existence  of  a  nuisance,  and 
a  nuisance  of  such  a  serious  character  as  to 
call  for  the  interference  of  this  Court,  has 
been  clearly  and  unquestionably  established. 
The  burden  is  therefore  cast  on  the  defen- 
dants of  shewing  why  this  nuisance  should 
not  be  dealt  with  by  this  Court,  according 
to  its  ordinary  practice  in  such  cases,  and 
tiie  defence  is  rested  by  Sir  Boundell  Palmer 
on  three  points :  first,  upon  the  position 
and  character  of  the  defendants ;  secondly, 
upon  the  ground  of  the  delay  which  has 
occurred ;  and  thirdly,  upon  the  attempts 
which  have  been  already  made  by  the  Jus- 
tices, the  defendants,  to  remedy  the  evil 
oomplained  o£ 

With  respect  to  the  first  of  these  points, 
Sir  Roundell  Fidmer  says  the  Justices  are 
a  body  entrusted  with  the  compulsory  dis- 
charge of  a  publio  duty,  and  they  have  no 
power,  like  the  defsndants  in  the  case  c^ 
Qoldmnid  v.  the  Tunbridge  Wells  Commis- 
$umfr$y  to  do  anything  which  would  get 
rid  of  the  nusance  complained  o£  On  the 
other  hand,  it  is  plain,  not  only  from  the 
terms  in  the  act  of  parliament  to  which  he 
referred,  but  also  from  the  evidence  in  the 
ease,  that  everything  done  in  this  asylum  is 
done  by  agents  and  servants  of  ^e  defen- 
dants, and  under  their  order  and  authority; 
and  the  act  of  parliament  under  which  they 
Nbw  Sbsiib,  88.— Chaso. 


act,  although  it  has  authorised  them  to 
maintain  these  paup^  lunatics,  has  given 
them  no  authority  to  take  or  injure  the 
property  or  rights  of  other  persons.  But  if 
we  were  to  listen  to  the  ailment,  at  all 
events  to  the  extent  to  which  it  was  carried 
by  Mr.  Schomberg,  that  these  persons, 
having  authority  to  establish  one  or  more 
lunatic  a^lums,  would  have  the  right 
according  to  that  authority  to  take  other 
persons'  property,  and  in  any  manner  they 
may  think  necessary  for  effecting  their 
object,  they  might  stop  an  ancient  light,  at 
interfere  with  or  divert  public  or  private 
rights  of  way  at  their  discretion.  But  the 
{Mrinciple  ci  law  applicable  to  these  cases 
has  been  very  clearly  and  conclusively 
established  by  the  opinion  of  the  Judges, 
which  was  acted  on  by  the  House  of  Lords, 
in  a  judgment  delivered  by  Mr.  Justice 
Blackburn  in  the  case  of  The  Mersey  Doeki 
Trustees  v.  Oibbs  (5).  Mr.  Justice  Blackr 
bum,  in  delivering  the  opinion  of  the 
Judges,  says,  '*  K  the  legislature  directs  or 
aothcMrises  the  doing  of  a  particular  thing, 
the  doing  of  it  cannot  be  wrongful;  if 
damage  results  from  the  doing  of  that  thing, 
it  is  just  and  proper  that  compensation 
should  be  made  for  it,  and  that  is  generally 
provided  for  in  the  statutes  authorizing  the 
doing  of  such  things.  But  no  action  lies  for 
what  is  cfanuiwm  sine  injuria;  the  remedy 
is  to  apply  for  compensation  under  the 
provision  of  ihe  statutes  legalising  what 
would  otherwise  be  a  wrong.''  Then  he 
proceeds  to  say,  ^  But  though  the  legisla- 
ture has  authorized  the  execution  of  the 
works,  it  does  not  thereby  exempt  those 
authorized  to  make  them  from  the  obliga- 
tion to  use  reasonable  care  that  in  making 
them  no  unnecessary  damage  be  done.'' 
Now  that  proposition  obviously  implies 
these  two  things :  first,  the  particular  thing 
complained  cd  must  have  been  directly 
authorized  by  the  legiskture ;  and,  secondly, 
that  in  doing  that  particular  thing  reason- 
able care  must  be  taken  that  no  unneoessaiy 
damage  be  done. 

Now  in  the  present  case,  all  that  has 
been  sanctioned  by  the  legislature  is  the 
erection  of  a  lunatic  asylum  or  lunatio 
asylum&  They  may  be  made  in  any  place ; 
the  patients  may  be  so  distributed  in  such 

(5)  Law  Rep.  1  E.  &  I.  Ap.  03,  111 
2N 
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manageable  numbers  as  that  no  nuisance 
may  be  occasioned  at  all.  Such  sites  may 
be  chosen,  and  such  ground  taken  as  to 
render  it  impossible  to  be  any  nuisance 
to  an  adjoining  proprietor.  It  is  impossible 
that  an  act  of  parliament,  merely  autho- 
rizing the  erection  of  such  an  asylum, 
would  justify  an  interference  with  rights  of 
neighbours  to  the  extent  contended  for  on 
the  part  of  the  defendants.  Then  in  addi- 
tion to  that,  as  the  Lord  Chancellor  has 
already  pointed  out  in  the  case  of  this  very 
asylum,  assuming  it  to  be  continued  as  it 
is  now,  there  are  the  means,  and  Captain 
Qalton  has  pointed  out  the  means  by  which 
the  nuisance  now  complained  of  may  be 
remedied,  and  known  as  Colonel  Ewart's 
separate  system  of  drainage.  "  The  asylum 
lands  are  130  acres  in  extent,  of  which  I  am 
informed  70  acres  are  applicable  to  farm 
purposes.  This  latter  portion  is  below  the 
level  of  the  asylum,  and  is  so  placed  that 
over  a  great  part  of  it  the  sewage  could  be 
disposed  of  by  gravitation  without  the 
necessity  of  pumping.'*  That  plainly  shews 
that,  so  far  from  this  particular  thing  which 
is  being  done,  to  use  the  language  of  Mr. 
Justice  Blackburn,  being  authorized  by 
the  legislature,  the  very  thing  done  con- 
tains in  itself  the  means  of  remedying 
the  nuisance. 

Then  as  to  delay.  Where  both  parties 
are  public  bodies  the  Court  .would  expect 
to  find,  and  is  glad  to  find,  that  before  one 
set  of  public  officers  enter  into  litigation 
with  another,  before  one  part  of  the  county 
enforces  the  law  against  those  who  repre- 
sent the  whole  county,  the  greatest  forbear- 
ance should  be  exercised ;  and  I  think  it 
would  be  a  bad  practice  if  this  Court  were 
to  look  narrowly  into  the  length  of  time 
which  has  been  occupied  by  the  negotia- 
tions or  the  attempts  made  in  good  faith 
on  both  sides,  in  order,  if  possible,  to 
remedy  the  evil  But  I  think  in  this  case 
there  was  no  unnecessary  delay  at  all 
Then  it  is  said,  thirdly,  that  the  attempts 
which  have  been  made  by  the  Justices  to 
remedy  the  evil  (at  all  events,  if  they  do 
not  render  it  right  for  the  Court  to  dismiss 
this  information),  are  sufficient  to  justify 
the  inquiry  the  Vice  ChanceUor  has  directed. 
But  I  think  the  matter  is  abo  answered  by 
the  report  of  Captain  Galton.  It  may  not 
have  been  the  ^ult,  but  certainly  it  has 


been  the  misfortune,  of  the  Justices  that, 
although  they  made  so  many  attempts, 
those  attempts  have  all  been  made  in  a 
wrong  direction,  and  have  been  unsuccess- 
ful, while  they  had  within  their  own  pro- 
perty and  their  own  grounds  (as  now 
appears  by  the  report  of  Captain  Gklton) 
the  means  of  remedying  the  eviL  Although 
those  attempts  may  be  used  by  them  as  a 
ground  for  affording  them  further  time, 
they  cannot  be  used  to  the  extent  of  pre- 
judicing the  right  of  the  informant  here  to 
a  decree  for  an  injunction,  which  involves 
a  declaration  of  his  right  to  put  an  end  to 
this  nuisance. 

With  respect  to  the  reference  which  has 
been  directed,  if  the  inquiries  were  intended 
as  meaning  to  leave  it  to  Captain  Ghdton 
to  say  whether  the  nuisance  has  been  estab- 
lished or  not,  then  I  think  it  is  open  to  the 
objection  which  the  Lord  Chancellor  has 
pointed  out  that  that  nuisance  has  been 
completely  and  clearly  established,  and 
therefore  that  the  informant  is  entitled  to 
a  declaratory  decree ;  but,  if  the  inquiry  is 
only  meant  as  to  the  means  to  be  adopted 
to  prevent  or  cure  the  evU,  then  it  is  a 
reference  which  might  possibly  be  made 
after  the  decree.  Then  the  question  arises 
whether  the  defendants  have  been  doing 
all  that  was  possible  in  order  to  carry  into 
execution  the  terms  of  the  decree,  or  whe- 
ther they  ought  to  be  allowed  further  time 
to  do  so.  In  neither  of  those  cases  would 
it  be  right  to  make  such  an  inquiry  pre- 
paratory to  or  before  the  decree.  I  think, 
therefore,  the  order,  so  far  as  relates  to  that 
inquiry,  is  certainly  inconsistent  with  the 
practice  of  the  Court. 

The  only  remaining  point  that  was  raised 
is  that  which  the  Lonl  Chancellor  has  fully 
adverted  to,  and  to  which  I  will  only  add 
one  word,  viz.,  that  the  relators  are  a  body 
who  have  the  power  to  make  sewers,  and 
that  they  themselves  might  have  remedied 
this  eviL  That  objection  also,  I  think,  is 
dearly  answered  in  the  report  of  Captain. 
Qalton.  Two  courses  have  been  sugg^ted ; 
it  is  said  they  should  have  made  a  sewer 
and  connected  it  with  the  system  of  the 
general  metropolitan  sewage  di8chai;ging 
itself  into  the  river  at  Barking,  or  they 
might  have  made  another  system  of  seweis 
carrying  it  in  the  direction  of  the  river  Lea. 
But  then,  as  Captain  Qalton  has  pointed 
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out,  it  is  absolutely  unlawful  to  divert  any 
drainage  whatever  into  the  river  Lea.  As 
respects  the  alternative  plan  of  canying 
it  into  the  metropolitan  system,  that  system 
was  made  with  reference  to  one  particular 
area,  and  has  been  found,  I  fear,  not  more 
than  sufficient  for  that  area;  and  as  he 
says  it  would  be  contrary  to  the  act  of 
parliament,  and  it  would  increase  the  evil 
which  we  all  know  has  already  arisen  from 
the  vast  amount  of  sewage  discharged  into 
the  river  at  that  point  if  you  were  to 
attempt  to  add  to  that  amount  of  sewage 
by  carrying  into  it  the  sewage  of  another 
district  not  intended  originally  to  be  com- 
prised within  that  system.  It  is  plain  that 
it  would  be  unlawful,  and  could  not  be 
done  without  the  authority  of  some  subse- 
quent act  of  parliament.  Therefore  neither 
of  the  courses  suggested  was  open  to  the 
defendants.  Although  I  thought  it  right  to 
add  this,  I  entirely  concur  with  what  has 
fallen  from  the  Lord  Chancellor,  that  it 
does  not  lie  in  the  mouths  of  these  defen- 
dants, who  have  created  this  nuisance,  to 
say  to  the  relators  that  they  are  not  entitled 
to  a  decree,  because  they  themselves  might 
have  performed  the  duty  which,  in  our 
judgment,  is  not  cast  upon  them  at  alL  I 
think,  therefore,  the  order  must  be  dis- 
charged, and  that  the  decree  should  be 
made  in  the  form  suggested  by  the  Lord 
Chancellor.  I  think  there  should  be  no 
eosts  on  this  appeal,  and  that  the  deposit 
should  be  returned. 


Bolidtors — Mr.  Alfred  ThomM  Cox,  for  appellants; 
Memn.  C.  k  J.  Allen  k  Sons,  for  re»>poDdeiita. 


James,  V.C. 
Feb.  1. 


}r. 


re  wilmott's  trusts. 


Settlement  —  Construction —  "  Due  and 
Payable** — Cftfi  over — Vested  Interest. 

By  a  marriage  settlement  a  sum  of  stock 
was  settled  upon  trust  for  the  husband  and 
wife  successively  for  life^  and  after  the  death 
of  the  survivor  of  them  on  trust  to  assign  the 
trust  fund  among  their  children,  and  the 
isstte  of  such  of  them  as  should  be  then  dead 
leaving  issue,  as  the  husband  and  wife  should 


appoint,  and  in  default  of  appointment 
amongst  (he  said  children  and  the  issue  of 
any  of  them  who  should  be  then  dead  leaving 
issue  (such  issue  to  take  only  their  parents* 
share  J,  equally  to  be  divided  among  them, 
to  sons  at  twenty-one,  and  daughters  at 
twenty-one  or  marriage.  And  until  their 
respective  shares  should  become  ^^ payable** 
on  trust  to  pay  the  incofne  towards  their 
inaintenance.  And  in  case  any  child  should 
die  without  issue  before  his  share  should 
become  "due  and  payable**  upon  trust  to  pay 
and  divide  the  share  of  such  child  among  the 
survivors  or  survivor  and  the  issue  of  any 
of  the  said  children  tlien  dead,  leaving  issue, 
equally,  when  and  as  their  original  share 
should  become  ^^due  and  payable**;  and  if  at 
the  death  of  the  surviving  tenant  for  life  no 
such  child  or  issue  should  be  living,  or  in  case 
any  of  such  children  and  issue  ufere  then 
living,  but  all  of  them  should  die  before  their 
respective  shares  were  "payable,**  then  on 
trust  over  for  other  persons.  The  settlement 
also  contained  a  provision  enabling  the  trus- 
tees to  pay  the  chUdrerCs  shares  to  them  before 
the  expiration  of  the  respective  times  therein- 
before limited  for  the  "payment**  thereof: 
— Held,  that  the  words  "  due  and  payable  ** 
must  bear  their  natural  meaning,  so  that  the 
share  of  a  son  who  attained  twenty-one  and 
died  in  the  life  of  the  surviving  tenant  for  life 
passed  under  the  accruer  clause. 

This  was  a  petition  for  the  payment  out 
of  court  of  moneys  paid  in  by  trustees, 
under  the  Trustee  Relief  Act 

By  a  settlement  made  upon  the  marriage 
of  James  Wilmott  and  Susannah  Pigram, 
dated  the  12th  of  August,  1807,  a  sum  of 
2,000/.  stock  was  invested  in  the  names  of 
trustees,  upon  trust,  after  the  solemnization 
of  the  said  marriage,  to  pay  the  dividends 
thereof  to  the  said  James  Wilmott  during 
his  life,  and  after  his  decease  then  upon 
trust  to  pay  the  dividends  thereof  to  the  said 
Susannah  Pigram  daring  her  life,  and  after 
the  decease  of  the  said  survivor  of  the 
said  James  Wilmott  and  Susannah  Pigram 
upon  trust  to  assign  the  said  principal  sum 
of  2,000/.,  and  the  yearly  proceeds  thereof; 
unto  and  amongst  James  William  Wilmott, 
the  only  son  of  the  said  James  Wilmott,  by 
Judith  Ann,  his  late  wife,  deceased,  and  all 
and  every  the  child  and  children  of  the 
said  James  Wilmott  by  the  said  Susannah 
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Pigram,  and  the  issue  of  such  of  them 
respectively,  in  case  any  of  them  should  be 
then  dead,  leaving  issue,  in  such  shares, 
parts  and  proportions,  and  at  such  time 
and  times,  and  in  such  manner  and  form 
as  the  said  James  Wilmott  and  Susannah 
Pigram  should  in  manner  therein  mentioned 
jointly  appoint,  with  such  power  of  revocar 
tion  and  new  appointment  as  therein  men- 
tioned, and  for  want  of  and  in  default  of 
such  appointment  then  unto  and  amongst 
the  said  James  William  Wilmott,  and  all 
and  every  the  child  and  children  of 
the  said  James  Wilmott  on  the  body  of 
the  said  Susannah  Pigram,  lawfully  to  be 
begotten,  equally  to  be  divided  between 
them  share  and  share  alike;  and  in  case 
either  or  any  of  them,  the  said  James 
William  Wilmott  or  the  child  or  children 
of  the  said  intended  marriage,  should 
happen  to  be  dead  leaving  issue,  unto  the 
issue  of  such  one  or  more  which  should 
be  then  dead  (but  the  child  or  children  of 
the  deceased  ^ould  be  entitled  only  to  the 
share  which  his  or  her  or  their  father  or 
mother  would  have  been  entitled  unto  if 
living),  equally  to  be  divided  amongst  the 
said  James  William  Wilmott  and  such 
child  and  children  of  the  said  intended 
marriage  or  their  issue  respectively,  to  each 
being  a  son  at  his  age  of  twenty-one  years, 
and  to  each  being  a  daughter  at  the  age  of 
twenty-one  years  or  day  of  marriage,  which 
should  first  happen,  and  in  the  mean  time, 
until  their  respective  shares  and  propor- 
tions should  become  payable  as  aforesaid^ 
upon  trust  to  pay  the  dividends,  interest, 
yearly  income  and  other  profits  of  the  said 
principal  sum  of  2,000/.,  or  a  competent  part 
thereof^  for  and  towards  their  maintenance 
and  education,  as  the  trustee  or  trustees  for 
the  time  being  should  think  fit  and  proper; 
and  in  case  the  said  James  William  Wilmott 
or  either  or  any  of  such  children  of  the  said 
intended  marriage  should  happen  to  depart 
this  life  without  issue  before  his  or  their 
share  or  shares  of  and  in  the  said  trust- 
moneys  should  become  due  and  payable, 
then  (as  to  such  share  or  shares)  upon  trust 
to  pay  and  divide  such  share  or  shares  of 
him,  her  or  them  so  dying  without  issue 
unto  and  amongst  the  survivors  and  sur- 
vivor of  them  the  said  James  William 
Wilmott  and  the  children  of  the  said 
intended  marriage,  and  the  issue  of  any  one 


or  more  of  them  who  might  happen  to  be 
dead  leaving  issue,  in  equal  shares  and  pro- 
portions in  manner  aforesud,  and  when 
and  as  his,  her  or  their  original  or  proper 
share  or  shares  should  become  due  and  pay- 
able; and  in  case  at  the  time  of  the  decease 
of  the  survivor  of  them  the  said  James 
Wilmott  and  Susannah  Pigram,  there  should 
be  neither  the  said  James  William  Wilmott 
nor  any  child  or  children  of  the  said 
intended  marriage,  nor  any  issue  of  the 
said  James  WilUam  Wilmott  or  of  any 
such  child  or  children  living,  or  if  there 
should  be  the  said  James  William  Wilmott, 
or  any  such  dbild  or  children  of  the  said 
intended  marriage,  or  any  issue  of  the  said 
James  William  Wilmott,  or  of  any  such 
child  or  children  then  living,  yet  if  all  of 
them  should  die  before  his,  her  or  their 
share  or  respective  shtfee  were  payable, 
then  that  the  trustee  or  trustees  for  the 
time  being  should  stand  possessed  of  the  said 
principal  sum  of  2,000^,  and  the  dividends, 
interest,  proceeds  and  other  profits  thereof 
and  of  every  part  thereof^  upon  tarust  for 
the  executors  and  administrators  of  the  said 
James  Wilmott^  or  other  the  person  or 
persons  legally  entitled  to  have  and  reoeiTe 
the  same. 

The  settlement  also  contained  the  fol* 
lowing  provision :  That  in  case  the  trustee 
or  trustees  for  the  time  being  should  see 
it  necessary  or  requisite  for  any  or  either 
of  such  child  or  children  aforesaid,  or  the 
issue  of  any  one  or  more  of  such  child  or 
children,  to  have  his  or  her  or  their  share 
or  shares  of  the  said  principal  sum  of 
2,000^,  and  the  dividends,  interest,  pro- 
ceeds and  other  profits  thereof,  or  any  part 
thereof,  paid,  assigned  or  transferred  unto 
them,  or  otherwise  for  their  use  and  benefit, 
before  the  expiration  of  the  respective 
times  thereinbefore  limited  for  the  payment 
and  division  thereof  respectively,  then 
upon  trust  that  the  trustees  for  tiie  time 
being  should  pay  or  otherwise  assign  and 
transfer  the  whole  of  the  share  or  shares 
of  him,  her  or  them,  so  appearing  to 
require  or  have  occasion  for  the  same  or 
any  part  or  parts  thereof,  unto  him,  her 
or  them,  or  otherwise  for  his,  her  or  their 
benefit  accordingly. 

James  Wilmott  died  on  the  3 1st  of 
August,  1818,  leaving  Ids  widow  him 
surviving. 
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There  were  four  children  of  the  marriage, 
yiz.,  Susannah,  Charles,  Maria  and  Eliza, 
of  whom  Eliza  Wilmott  died  under  twenty- 
one  and  unmarried.  Susannah  Wilmott, 
in  June,  1833,  married  John  Prior,  and  in 
January,  1843,  she  died,  having  survived 
her  husband,  and  leaving  two  children, 
yi&,  William  Sangster  Prior  and  John 
Prior.  William  Sangster  Prior  died  in  1857 
without  having  had  any  issue,  leaving 
a  widow,  Caroline,  him  surviving.  His 
widow  subsequently  married  Thomas  Colei 
Maria  Wilmott,  in  July,  1830,  married 
Edward  Staveley  Briggs,  and  by  her  mar- 
riage settlement  then  executed  all  her  in- 
terest under  the  settlement  of  the  12th  of 
August,  1807,  was  assigned  to  trustees  on 
certain  trusts  therein  mentioned.  Edward 
Staveley  Briggs  died  in  January,  1858. 
James  William  Wihnott  died  in  March, 
1867,  leaving  his  widow  and  executrix  him 
surviving,  but  without  leaving  any  issue. 
Susannah,  the  widow  of  James  Wilmott,  in 
July,  1820,  married  Thomas  Allen,  and 
died  in  October,  1867.  Under  these  cir- 
cumstances, there  were  living  at  the  death 
of  the  said  James  William  Wilmott  two 
only  of  the  children  of  the  marriage  of 
James  Wilmott  and  Susannah  Pigram,  vix., 
Charles  Wilmott  and  Maria  Briggs,  and 
one  grandchild,  John  Prior,  and  no  other 
issue  of  any  deceased  child  of  the  said 
marriage.  C2^ueetions  having  arisen  whether 
James  William  Wiluiott's  original  and  ac- 
crued share  in  the  stock  comprised  in  the 
said  settlement  passed  to  his  executrix,  or 
whether  it  accrued  in  thirds  to  Charles 
Wilmott,  the  trustees  of  Maria  Briggs's 
marriage  settlement  and  John  Prior,  the 
trustees  of  Mr.  and  Mrs.  James  Wilmotf  s 
settlement  pdd  such  share  (then  amounting 
to  one-fourth  of  the  whole  fund)  into  court 
under  the  Trustee  Belief  Act 

Mr.  J,  W.  Ckitty^  lor  the  petitioners 
Charles  Wilmott  and  John  Prior,  said  he 
contended  that  the  share  accrued  in  thirds. 
Thereupon 

Mr.  F,  T.  White,  for  the  executrix  of 
James  William  Wihnott,  was  called  upon 
by  the  Court  to  support  the  opposite  con- 
tention.— He  argued  that  the  words  "  due 
and  payable"  in  the  settlement  meant 
"vested,"  though  not  indefeaaiUy  vested. 
If  this  had  been  a  question  of  eonstructum 


under  a  will,  the  case  would  have  been 
different.  He  relied  upon  the  principle  laid 
down  in 

Emperor  v.  Eolfe,  1  Ves.  sen.  208, 
which  had  always  been  followed. 

Mocatta  v.  lAndOj  9  ^m.  bQ. 

Stoallow  V.  Btnruj  1  Kay  &  J.  417. 

Schenck  v.  Legk,  9  Ves.  300. 
Mr,  J.  W.  Chitty^heing  called  upon  to 
diitinguish  this  case  from  the  authorities 
cited,  said  his  contention  was  that  the 
shares  were  vested  at  once,  and  were  pay- 
able at  twenty-one,  with  gifts  over  in  case 
the  person  entitl^  to  any  share  died  in 
the  lifetime  of  the  surviving  tenant  for 
life.  The  leaning  of  the  Court  in  favour  of 
indefeasible  vesting  had  already  gone  far 
enougL  The  words  "due  and  payable*' 
could  not  mean  vested ;  they  meant  to  be 
handed  over.  The  cases  had  been  strained. 
The  Court  ought  not  to  go  beyond  the 
natural  meaning  of  the  words. 

Mr.  J.  Chester,  for  the  trustee  of  Mr. 
and  Mrs.  Briggs*s  marriage  settlement,  sup- 
ported the  same  contention. — He  referred 
to 

Bright  v.  Rowe,  3  MyL  &  K  316. 

Creswick  v.  Oaekell,  16  Beav.  677. 

£yre  v.  Marsden,  2  Keen,  564,  573 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chana  220 ; 
4  MyL  6i  Cr.  231. 

Crotffder  v.   Stone,  3  Buss.   217;  s.c 
7  Law  J.  Rep.  Chanc.  93. 
Mr,  White  replied. — If  this  had  been  a 
will  he  should  have  argued  it  in  the  same 
way,  but  the  case  of  a  settlement  was  dif- 
ferent— 

Mendham  v.  WUlianu,  Law  Rep.  2  Eq. 
396. 

James,  Y.C.  said  he  should  have  no 
doubt  whatever  as  to  the  construction  of 
this  instrument  if  the  case  were  uncovered 
by  any  authority.  From  all  the  clauses  it 
was  clear  the  settlor  meant  that  under  cer- 
tain events  the  shares  should  be  devested 
at  any  time  during  the  life  of  the  surviv- 
ing tenant  for  life.  On  the  instrument  itself 
the  question  was  whether  he  was  bound  to 
give  an  artificial  or  a  natural  meaning  to 
the  words.  The  case  of  Emperor  v.  Rolfe 
proceeded  upon  a  strong  and  unrebuttable 
presumption  that  the  shares  were  to  be 
indefeasibly  vested  in  the  children  at  the 
time  when  they  wanted  them.    There  was 
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this  distinction  between  cases  of  that  class 
and  the  present  case,  that  there  the  event 
with  regard  to  which  the  question  of  the 
shares  being  vested  arose  had  not  been 
provided  for;  here  the  settlor  had  provided 
for  the  happening  of  every  event.  The  prin- 
ciple of  that  case  did  not  apply  where 
there  were  special  trusts  expressly  declared 
for  the  issue  of  children  dying  in  the 
life  of  the  tenant  for  life.  This  case  was 
clearer  than  MoccUta  v.  Lindo  and  Mend- 
ham  V.  Williams,  There  the  Vice  Chan- 
cellor held  that  the  words  "  due  and  pay- 
able*' meant  vested.  This  was  a  case 
of  devesting.  The  gift  to  the  issue  of  a 
child  was  not  made  to  depend  upon  his 
attaining  twenty-one.  The  gift  over  was 
to  take  effect  "if  any  child  shoidd  die 
without  issue  before  his  share  became  due 
and  payable."  Having  regard  to  all  the 
clauses  of  this  settlement,  the  intention  of 
the  settlor  was  so  clearly  expressed  that 
the  Court  in  construing  it  was  not  bound 
by  the  cases  which  had  been  cited.  Since 
J.  W.  Wilmott  died  in  the  lifetime  of  the 
tenant  for  life  all  his  share  passed  under 
the  accruer  clause. 

Solicitore — Mr.  A.  S.  Edmonds,  for  petitioners; 
Messrs.  Jones,  Arkcoll  &  Jones  and  Messrs. 
Batt  k  Son,  for  other  parties  intererted. 


Stuart,  V.C. 
Feb.  9. 


In    the    matter  of   thb 

COMMON     LAW      PEOCB- 
DURB   ACT,     1854,    SEC- 
TION 17 ;  and 
In  the  matter  of  the  arbi- 
tration     between      the 

REV.     GEOROE      DRURY 

(clerk)  and  the  rev. 
joseph  leycesterlynb 
(clerk). 

Arbitrationr-Statute  3  <«r  4  Will,  4.  c.  42. 
8,  39. — The  Common  Law  Procedure  Act, 
1854,  Section  17. — Submission  not  under 
SeaU—Revocation  of  by  Deed — Motion  to 
make  the  Submission  an  Order  of  Court 
refused  with  Costs. 

An  agreement  not  under  seal  for  submis- 
sion of  the  matters  therein  mentioned  to 
arbitration,  d%d  not  provide  that  it  should 


be  made  a  rule  of  any  court  of  record;  nor 
did  it  contain  words  purporting  that  the  par- 
ties to  it  intended  that  it  should  not  be  made 
such.  Itwas,hou}ever,unusualinitsterms,arui 
created  certain  trusts  of  the  property  directed 
to  be  sold  by  order  of  the  arbitrators.  Pending 
the  reference  under  the  submission  one  of  the 
parties  to  it,  by  a  deed-poll  under  his  hand 
and  seal,  revoked  the  agreement  for  the  sub- 
mission, A  motion  by  the  other  party  to  the 
agreement  to  make  it,  notwithstanding  such 
revocation,  an  order  of  this  court  was  refused 
with  costs. 

By  an  agreement  of  reference,  in  writing 
but  not  under  seal,  which  was  dated  the 
31st  of  March,  1868,  and  entered  into  and 
signed  between  and  by  the  Rev.  Qeorge 
Drury  of  the  one  part  and  the  Rev.  Joseph 
Leycester  Lyne  of  the  other  part,  after 
reciting  that  G^rge  Drury  was  seised  to 
him  and  his  heirs  for  an  estate  of  inherit- 
ance in  fee  simple  in  possession  of  and  in 
certain  freehold  messuages,  lands  and  here- 
ditaments in  the  city  of  Norwich,  known 
as  the  Elm  Hill  Monastery  (formerly 
occupied  as  a  monastery  by  Joseph  Leyces- 
ter Lyne  and  his  companions),  and  other 
hereditaments  adjoining,  subject  to  certain 
incumbrances  or  charges  thereon,  and  that 
questions  and  disputes  had  arisen  and  were 
then  pending  between  Qeorge  Drury  and 
Joseph  Leycester  Lyne  in  reference  to  the 
said  hereditaments  and  the  incumbrances 
thereon,  which  questions  and  disputes  the 
said  parties  were  desirous  of  having  ad- 
justed and  finally  settled,  it  was  agreed 
and  declared 

1.  lliat  the  Rev.  Pascoe  GrenfeU  Hill 
and  the  Rev.  Edward  Stuart  should  be, 
and  Gkorge  Drury  and  Joseph  Leycester 
Lyne  did,  and  each  of  them  did,  constitute 
and  appoint  the  said  Pascoe  GrenfeU  Hill 
and  Edward  Stuart  arbitrators,  to  whom  or 
to  whose  umpire,  to  be  appointed  as  there- 
inafter mentioned,  all  questions  and  dis- 
putes between  the  said  parties  were  to  be 
referred. 

2.  That  prior  to  the  said  arbitrators 
entering  upon  the  said  reference  they 
should  agree  in  appointing  and  should  ap- 
point some  third  person  to  decide  as  umpire 
between  them,  the  said  arbitrators,  in  case 
they  should  differ  on  any  matter  thereby 
referred  to  them. 
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3.  That  the  said  arbitrators  or  their 
umpire  should  take  an  account  and  ascer- 
tain all  moneys  due  in  respect  of  the  said 
charges  or  incumbrances  properly  incurred 
upon  the  said  hereditaments  or  any  part 
thereofl 

4.  That  the  said  arbitrators  or  their 
umpire  should  cause  the  said  hereditaments 
to  be  sold  by  public  auction  or  private  con- 
tract, and  either  together  or  in  parcels,  and 
either  subject  or  not  to  such  special  condi- 
tions as  to  the  title  or  evidence  of  title 
and  commencement  thereof  or  otherwise, 
and  at  such  price  or  prices  as  the  said  arbi- 
trators or  th&T  umpire  should  think  fit, 
with  full  power  to  buy  in  or  rescind  any 
contract,  and  to  re-sell  without  being 
responsible  for  any  loss  which  might  he 
occasioned  thereby :  the  said  Gkorge  Drury 
and  Joseph  Leycester  Lyne,  according  to 
^eir  respective  estates  and  interests  there- 
in, thereby  respectively  binding  themselves 
and  th&i  respective  heirs  and  assigns  to  do 
and  execute  all  such  acts  and  assurances  at 
should  be  necessary  for  effecting  or  com- 
pleting any  such  sale  or  sales  as  the  said 
arbitrators  or  their  umpire  should  think 
necessary. 

5.  ThaX  the  said  arbitrators  or  their 
umpire  should  stand  possessed  of  the 
moneys  arising  from  such  sale  or  sales, 
upon  trust  thereout  in  the  first  place  to 
pay  and  satisfy  all  such  sum  and  sums  of 
money  as  should  be  due  and  owing  to  the 
respective  incumbrancers  on  the  said  here- 
ditaments for  any  incumbrance  properly 
incurred  thereon  ;  and  in  the  next  place  to 
pay  and  discharge  all  costs  of  effectuating 
and  completing  such  sale  or  sales,  charges 
and  expenses  of  and  incidental  thereto  or 
consequent  thereon  ;  and,  subject  as  afore- 
said,  that  the  said  arbitrators  or  their 
umpire  should  stand  possessed  of  the  sur- 
plus of  any  moneys  arising  from  such  sale 
or  sales  upon  trust  to  dii^ose  oi  or  i^ply 
the  same  to  such  cognate  purposes  as  tiiey, 
the  said  arbitrators  or  Uieir  umpire,  should 
think  fit. 

On  the  9th  of  June,  1868,  the  avbitia- 
tors  met,  and  appointed  a  Mr.  Robert  Brett 
as  their  umpire.  That  appointment  was 
approved  by  Mr.  Drury  and  Mr.  Lyne; 
and  after  Mr.  Lyne's  attorney  had  opened 
his  case  the  arbitrators  acyoumed  till  the 
18th  of  June,  1868.    On  that  day  the  par- 


ties again  met,  the  reference  was  proceeded 
with,  and  again  adjourned  to  the  following 
day.  On  t£at  day  the  solicitor  for  Mr. 
Drury  closed  his  case,  and  the  attorney  for 
Mr.  Lyne  concluded  his ;  a  great  deal  of 
evidence,  oral  and  written,  having  been 
adduced  on  both  sides.  The  arbitrators 
expressed  a  wish  to  have  copies  of  the 
written  evidence  left  with  them  for 
perusal,  and  accordingly  they  acyoumed. 
the  reference  till  the  4th  of  November, 
1868.  On  that  day  the  arbitrators  met 
Mr.  Drury  attended  the  meeting,  but  Mr. 
Lyne  (who  had  in  the  mean  time  changed 
his  attorney)  then  appeared  by  counseL 
When  the  proceedings  were  about  to  com- 
mence Mr.  Lyne's  counsel  stated  that  if 
Mr.  Drury  would  pay  Mr.  Ljne  600/.  he 
would  release  to  Mr.  Drury  aU  his  interest 
in  the  hereditaments  in  question;  but  that 
unless  Mr.  Drury  paid  that  money  the 
counsel  for  Mr.  Lyne  was  instructed  to 
withdraw  from  the  reference. 

No  reason  was  assigned  why  Mr.  Lyne 
so  acted;  and  Mr.  Drury's  solicitor  declined 
to  accede  to  the  proposal 

Mr.  Lyne's  father  (who  was  then  attend- 
ing the  meeting  in  the  place  of  his  son) 
refrised  to  take  any  further  part  in  the 
proceedings,  and  left  the  arbitrators'  room. 
Before  that  withdrawal,  however,  verbal 
notice  had  been  expressly  given,  on  behalf 
of  Mr.  Drury,  to  the  counsel  and  attorney  of 
Mr.  Jjjney  that  in  the  event  of  their  with- 
drawing Mr.  Drury  would  request  the 
arbitrators  to  proceed  ex  parte.  That  was 
mx^rdingly  done. 

The  arbitrators  then  adjourned  till  the 
30th  of  November,  1868,  and  issued  a  per- 
emptory appointment  to  all  parties  to 
attend  them  on  that  day.  Notice  of  that 
appointment  was  duly  sent  to  Mr.  Lyne's 
attorney,  and  personally  served  on  Mr. 
Lyne  himselfl 

On  the  30th  of  November,  1868,  Mr. 
Drury  attended  the  meeting  before  the 
arbitrators  witii  his  solicitor ;  but  neither 
Mr.  Lyne  nor  his  counsel  or  attorney  were 
tb^n  present 

Mr.  Drury  was  willing  that  the  reference 
should  be  completed  in  pursuance  of  the 
agreement;  and  the  arbitrators  therefore 
requested  his  solicitor  to  have  the  agree- 
ment of  the  31st  of  March,  1868,  made  an 
order  of  this  court, 
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By  a  deed-poll  under  the  hand  and  seal 
of  Mr.  Lyne,  and  which  was  dated  the  4th 
of  January,  1869,  he  "revoked,  counter- 
manded, put  an  end  to,  annulled  and  made 
Yoid"  the  therein  and  hereinbefore  stated 
agreement  of  the  31st  of  March,  1868,  and 
the  aforesaid  appointment  of  the  arbitrators, 
and  all  directions  and  authorities  thereby 
giyen  and  delegated  to  them,  and  all  powers 
and  trusts  thereby  by  him  created  and 
vested  in  them. 

Notice  of  that  deed  was  duly  served  on 
the  arbitrators. 

The  matter  now  came  on  to  be  heard 
upon  a  motion  on  behalf  of  Mr.  Drury, 
that  the  agreement  of  the  Slst  of  March, 
1868,  might  be  made  an  order  of  this 
court  pursuant  to  the  enactments  and 
provisions  of  the  Common  Law  Procedure 
Act,  1854,  section  17. 

Mr,  Greene  and  Mr,  Francis  Webb^  for 
Mr.  Drury,  supported  the  motion. — The 
case  was  within  the  spirit,  if  not  the  letter, 
of  the  3  <fe  4  WOL  4.  c.  42.  s.  39,  as  modi- 
fied by  the  Common  Law  Procedure  Act^ 
1854,  section  17.  By  the  former  act  and 
section,  after  reciting  that  ^  it  is  expedient 
to  render  references  to  arbitration  more 
effectual,"  it  was  enacted,  that  "  the  power 
and  authority  of  any  arbitrator  or  umpire 
appointed  ....  by  or  in  pursuance  of  any 
submission  to  reference  containing  an 
agreement  that  such  submission  shall  be 
made  a  rule  of  any  court  of  record,  shall 
not  be  revocable  by  any  jmrty  to  such  re- 
ference without  the  leave  of  the  court .... 
which  shall  be  mentioned  in  such  sub- 
mission, or  by  leave  of  a  Judge ;  and  the 
arbitrator  or  umpire  shall  and  may,  and 
is  hereby  required  to  proceed  with  the 
reference,  notwithstanding  any  such  revo- 
cation, and  to  make  such  award,  although 
the  person  making  such  revocation  shall 
not  afterwards  attend  the  reference."  The 
submission  in  this  case  did  not,  in  fact^ 
contain  such  an  agreement  as  was  mentioned 
in  that  section  ;  but  by  the  Common  Law 
Procedure  Act,  1854,  section  17,  it  was 
enacted  that,  "  every  agreement  or  submis- 
sion to  arbitration  by  consent,  whether  by 
deed  or  instrument  in  writing  not  under 
seal,  may  be  made  a  rule  of  any  one  of  the 
truperior  courts  of  law  or  equity  at  West- 
minster, on  the  application  of  any  party 


thereto,  unless  such  agreement  or  submis- 
sion contain  words  purporting  that  the 
parties  intend  that  it  should  not  be  made 
a  rule  of  court,"  &c  The  submission  con- 
tained no  words  purporting  that  it  was  not 
to  be  made  a  rule  of  court,  and  therefore 
Mr.  Drury  was  now  entitled  to  the  order 
for  which  he  moved.     They  also  cited 

Pope  V.  Lord  Duncannan^  9  Sim.  177. 

Marie  v.  Merest^  6  Madd.  26. 

Mr.  DickiMan  and  Mr.  Herbert  Smiik, 
for  Mr.  Lyne,  were  not  called  upon. 

Stuart,  V.C.  —  Li  this  case  the  sub- 
mission contains  no  provision  that  the 
agreement  shall  be  made  a  rule  of  anj 
court  of  record.  The  case  is  therefore 
clearly  not  within  the  3^4  Will  4.  c.  42. 
B.  39,  by  which  statute  it  is  provided  that 
the  submission  shall  not  be  revoked  if  it 
contains  a  provision  that  it  shall  be  made 
a  rule  of  court  What  is  to  be  inferred 
where  there  is  no  such  provision  ?  Accord- 
ing to  the  old  law  this  is  a  case  in  which 
the  submission  was  clearly  revocable.  It 
is  in  evidence  that  this  submission  has 
been  revoked  by  a  deed-poll  by  one  of  the 
parties  to  it;  and  I  do  not  doubt  that  at 
law  that  deed  is  good.  The  Common  Law 
Procedure  Act,  1854,  section  17,  seems  to 
me  to  make  no  material  alteration  in  the 
Uw  as  it  then  stood.  It  contains  no  pro- 
vision which  would  justify  this  Court  in 
entertaining  this  special  implication,  and  to 
direct  that  this  submission — under  hand 
only,  and  not  under  hand  and  seal,  and 
whic^  has  been  revoked  by  deed — should 
be  made  an  order  of  this  court  Hie  sub- 
mission is,  moreover,  one  of  a  very  unusual 
kind,  and  contains  trusts  for  side  of  the 
property  in  question  and  for  the  disposition 
of  the  proceeds  of  the  sale.  In  the  absence 
of  any  express  authority  upon  the  pointy  I 
must  refuse  this  motion,  with  costs. 

SoHciton— Measn.  Smith  k  GwHt,  agoits  for  Mr. 
B.  L.  GroM,  Ipswich,  for  Mr.  Drvry;  Mr. 
Gwtgb  Smith,  for  Mr.  Ly^e. 
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Jamxs,  V.C.  ) 
Jan.  23      I      '^^^^^^^  ^-  parhall. 

AdministrcUton  —  Securities  of  Testator 
in  Bankers*  Hands — Advances  to  Executor 
— Misapplication — Notice. 

A  testator  died  indebted  to  his  bankers, 
who  held  as  a  security  title-deeds  of  his 
estate.  His  executrix  and  widow  was  em- 
powered by  his  mil  to  charge  his  real  estates 
in  aid  of  his  personal  estate.  She  drew 
from  the  bank  on  account  of  the  testator's 
executors^  and  deposited  other  title-deeds  of 
the  testator's  estate  €U  a  further  security. 
The  sums  thus  drawn  were  misapplied  by 
her.  In  a  suit  to  administer  the  testatot^s 
estate^ — Held,  that,  in  the  absence  of  notice 
of  any  breach  of  trust,  the  bank  was  entitled 
to  hold  the  title-deeds  as  a  security  for  the 
moneys  advanced  to  the  executrix. 

Adjourned  summons,  taken  oat  in  the 
above  suit  by  the  London  and  County 
Joint-Stock  Banking  Company.  The  suit 
was  for  the  administration  of  the  estate  and 
effects  of  Richard  FarhalL  The  testator  by 
his  will,  dated  the  4th  of  October,  1853, 
appointed  his  wife,  the  defendant  Mary 
Farhall,  and  two  other  persons  executrix 
and  executors  and  trustees  of  his  will,  and 
he  directed  his  debts  to  be  paid;  and 
devised  to  his  wife  a  rent-charge  of  100^ 
issuing  out  of  the  hereditaments  thereby 
devised;  aad  he  directed  and  empowered 
his  said  trustees  to  execute  all  such  deeds 
and  instruments  as  should  be  requisite  or 
advisable  for  carrying  out,  facilitating  and 
giving  legal  effect  to  the  trusts  and  purposes 
(^his  will ;  and  he  further  directed  and  em- 
powered his  trustees  from  time  to  time  in 
execution  and  furtherance  of  the  trusts 
and  purposes  of  his  will  during  the  lifetime, 
but  always  by  the  direction  in  writing  of 
his  said  wife  to  get  in,  convert  and  sell  his 
real  and  personal  estate  as  therein  men- 
tioned, ^'  or  in  aid  of  his  personal  estate  to 
mortgage  and  grant  powers  of  sale  of  the 
wholeor  any  portion  of  the  same  "  real  estate ; 
and  subject  to  the  foregoing  trusts,  powers 
and  provisoes  he  devised  and  bequeathed 
his  real  and  personal  estate  to  his  said 
trustees  upon  trust  for  his  three  sons  and 
his  daughter  as  therein  mentioned.  The 
testator  died  on  the  11th  of  December, 
1861 ,  and  his  will  was  proved  by  his  widow 
Nbw  Sbriib,  88.— OBAva 


alone  on  the  27th  of  May,  1863,  the  other 
executors  therein  named  having  duly  re- 
nounced probate.  In  1867  this  suit  was 
instituted  by  the  testator's  daughter  against 
his  widow  as  executrix  and  against  his 
two  surviving  sons.  The  testator  during  his 
life  had  kept  a  banking  account  with 
the  Petworth  Branch  of  the  London  and 
County  Bank.  In  November,  1861,  the 
testator,  having  then  overdrawn  his  account 
with  the  said  bank,  deposited  with  them  the 
title-deeds  of  certain  real  estates,  and  signed 
a  memorandum  of  deposit,  by  which  he 
declared  that  the  deposited  deeds  should  be 
hdld  by  the  bank  as  a  security  for  1,000/., 
in  which  he  acknowledged  himself  to  be  then 
indebted  to  the  bank,  and  for  all  moneys 
which  should  at  any  time  become  due  to 
the  bank  on  the  general  balance  of  his 
account,  including  interest,  commission, 
<kc  At  the  testator's  death  there  was  due 
from  him  to  the  said  bank  a  sum  of  732/. 
2s.  3d,  secured  by  the  said  deposit  and 
memorandum.  Immediately  after  the  testa- 
tor's death  his  widow  (as  appeared  from 
the  affidavit  of  Mr.  Oabom,  the  manager  of 
the  Petworth  Branch  of  the  bank)  applied 
to  the  bank  to  be  allowed  to  draw  on  her 
late  husband's  account,  but  Mr.  Osbom 
dishonoured  a  cheque  drawn  by  her  in  her 
personal  character,  and  being  referred  by 
her  to  her  late  husband's  solicitor,  who  was 
one  of  the  executors  named  in  his  will, 
Mr.  Osbom  wrote  to  him  to  ask  whether 
the  testator's  executors  authorized  Mrs. 
Farhall  to  open  an  executorship  account 
The  solicitor  replied,  that  Mrs.  Farhall  was 
sole  executrix  and  could  draw  cheques  on 
account  of  the  testator's  estate.  Thereupon 
the  bank  opened  an  account  entitled  '<  Mr. 
Richard  Farhall's  Executors'  Account,"  and 
honoured  cheques  upon  it  signed  "Mary 
Farhall,  for  the  executors  of  Richard  Far- 
hall, deceased,"  and  no  others.  Mrs.  Farhall 
overdrew  such  account  by  such  cheques  to 
a  large  amount.  In  January,  1863,  the 
account  being  then  overdrawn  to  the  amount 
of  1,171/.  Us.  6d.,  the  bank  required  Mrs. 
Farhall  to  give  them  some  further  security 
for  the  current  balance  against  her,  where- 
jipon  she  deposited  with  the  bank  the  title- 
deeds  of  certain  parts  of  the  testator's  real 
estate,  and  signed  a  memorandum  declaring 
that  the  same  deeds  should  be  held  as  a 
security  for  the  sum  of  2,000/.,  and  '<  for  all 
20 
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moneys  "which  shall  at  any  time  be  due  from 
me  to  you  on  the  general  balance  of  my 
account  with  you,  such  balance  to  include 
all  interest,  charges  for  commission  and 
other  expenses  which  you  may,  in  the 
course  of  your  business  as  bankers,  charge 
in  respect  of  any  advances  or  discounts 
made  to  me  or  on  my  account,  or  for 
keeping  my  said  account  with  you;"  and 
she  thereby  undertook  when  required  to 
execute  to  the  bank  a  valid  legal  mortgage 
of  the  hereditaments  to  which  the  title- 
deeds  related.  This  memorandum  was 
signed  by  Mrs.  Farhall,  "For  the  exe- 
cutors of  the  late  Richard  FarhalL''  On  the 
fidth  of  this  security  the  bank  continued  as 
before  to  honour  Mrs.  Farhall's  cheques  on 
the  executorship  account  In  April,  1864, 
the  balance  due  to  the  bank  from  the 
testator  was,  at  Mrs.  Farhall's  request, 
transferred  to  the  same  executorship 
account;  and  in  October,  1864,  the  bank, 
thinking  they  had  reached  the  limit  of  their 
securities,  ceased  to  make  any  payment  on 
the  executorship  account,  which  then  stood 
at  2,578/.  19«.  lid  against  the  executors. 
In  January,  1867,  the  claim  of  the  bank 
in  respect  of  principal,  interest  and  com- 
mission amounted  to  2,593/.  17«.  Id  Mr. 
Osborn  stated  in  his  affidavit  that  "All 
the  payments  made  by  the  bank  on  the  said 
account  were  made  in  reliance  upon  the 
authority  of  Mrs.  Farhall  to  mortgage  the 
testator's  real  estate  in  aid  of  his  personalty, 
and  were  made  by  the  bank  bonajide,  and 
with  every  reason  to  suppose  that  Mrs. 
Farhall  was  properly  applying  the  money 
in  payments  due  from  the  testator's  estate. 
The  bank  never  had  any  knowledge,  sus- 
picion or  notice  of  any  improper  application 
of  any  of  the  money,  even  if  any  such 
improper  application  was  made."  Mr.  Os- 
born was  not  cross-examined  on  this  affi- 
davit. It  appeared  that  Mr^.  Farhall  had 
expended  a  very  large  amount  of  the  money 
advanced  to  her  by  the  bank  for  the  general 
purposes  of  herself  and  her  children  and 
in  her  ovm  private  speculations,  and  had 
applied  only  a  very  small  part  of  it  in 
respect  of  the  administration  of  the  tes- 
tator's estate.  By  an  order  in  the  suit 
dated  the  6th  of  May,  1868,  the  lands 
to  which  the  deposited  title-deeds  related 
were  sold  without  prejudice  to  any  ques- 
ti(m  as  between  the  bank  and  the  testator's 


estate :  the  732Z.  2«.  3d  (due  from  the 
testator)  and  interest  were  paid  to  the 
bank  out  of  the  proceeds  of  the  sale,  and 
the  surplus  proceeds  paid  into  court  to  the 
credit  of  the  cause,  to  await  the  result  of 
an  inquiry  directed  by  the  same  order  as  to 
what  was  due  thereout  to  the  bank.  The 
bank  took  out  this  summons  to  have  the 
above  inquiry  proceeded  with. 

Mr,  Kay  and  Mr.  Waller,  for  the  bank, 
supported  their  claim  to  hold  the  deeds  as 
a  security  for  the  sums  advanced  to  Uie 
testator's  widow.  The  only  question  was, 
whether  a  mortgage  by  trustees  would  be 
supported  in  the  absence  of  an  express 
power  to  mortgage.  It  would  be  allowed 
where  the  estate  was  devised  subject  to  a 
particular  charge — 

Stroughill  v.  AnsUy,  1  De  Gex,  M.  & 
G.  635 ;  s.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  130. 
In  order  to  fix  a  person  advancing  money 
to  a  trustee  upon  the  security  of  an  estate 
charged  for  payment  of  debts  with  lia- 
bility for  misapplication  of  the  moneys  ad- 
vanced, he  must  have  notice  of  the  intended 
misapplication — 

WaikinMY.  Cheek,  2  Sim.  <fc  a  199. 
Haynes  v.  Forshaw,  1 1  Hare,  93 ;  s.  c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  1060. 
Forbesy,  Peacock,  1  Phil.  717  ;  8.0.  15 

Law  J.  Rep.  (n.s.)  Chanc  371. 
Cheeiham  v.  GoUon,  34  Beav.  615. 
M^Leod  V.   Drumnumd,  17  Ves.   152, 
168. 
Mr,  Druce  and  Mr,  Haddan,  for  the 
plaintiff,  the  testator's  daughter,  opposed 
the  application,  on  the  grounds  that  the 
testator's  widow  had  no  power  to  make 
such  a  deposit,  and  the  bank  had  notice 
that  the  moneys  were  not  required  by  her 
as  executrix,  as  v^as  shewn  by  the  manner 
in  which  the  money  was  drawn  out  in 
driblets  and  the  time  which  had  elapsed 
since  the  testator's  death.  They  referred  to 
CkUhush  V.  Cutbush,  1  Beav.  184 ;  8.a 
8  Law  J.  Rep.  (N.a)  Chanc.  175. 

Mr.  J.  N,  Htggins,  for  Saffery,  the 
assignee  of  the  testator's  eldest  son,  argued 
that  the  course  of  dealing  raised  a  fair 
notice  that  all  the  sums  advanced  by  the 
bank  were  not  advanced  on  the  executor- 
ship account. 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


283 


Mr,  CoUrellj  for  the  assignee  of  Mary 
Farhall,  the  testator's  widow. 

Mr.  Kay^  in  reply,  argued  that  there 
was  nothing  to  fix  the  bank  with  notice. 
The  cheques  were  drawn  on  the  face  of 
them  on  the  executorship  account.  Mr. 
Osbom  had  not  been  cross-examined  on 
hia  affidavit^  and  his  account  of  the  course 
of  dealing  must  be  taken  to  be  correctly 
stated. 

Jajcbb,  Y.C.  said  he  could  draw  no  dis- 
tinction between  a  case  in  which  security 
had  been  given  for  a  current  banking 
account,  and  a  case  in  which  the  security 
was  for  money  borrowed  from  the  bank. 
Then  it  could  make  no  difference  whether 
the  sums  lent  were  borrowed  in  one,  or 
forty,  or  four  thousand  different  sums,  imless 
the  bank  had  notice  that  the  moneys  bor- 
rowed were  not  to  be  applied  on  Uie  exe- 
cutorship account  The  smallness  of  the 
amounts  drawn  by  the  cheques  afforded  no 
evidence  that  those  cheques  were  not  drawn 
on  the  executorship  account  He  thought 
that  the  bank  was  entitled  to  hold  the 
securities  deposited  with  them  for  the 
amount  paid  to  the  testator's  widow  as 
well  as  for  the  sums  advanced  to  the 
testator  himself,  and  the  claim  of  the  bank 
must  be  allowed  with  costs,  according  to 
the  terms  of  the  memorandum  of  deposit. 

SoUoiton — Menn.  Stevens,  WHkinson  h,  Harriue, 
for  the  Bank;  Meesn.  Mercer  h,  Mercer, 
and  Meien.  O.  S.  &  H.  Brandon,  for  other  par- 
tieo  interested. 


Loans  Justices.  ) 
Jan.  26.  27.    }     bmoley  «>.  cartbk. 

Vender  and  Purchaser — Specific  Per- 
formance—  Leases  and  Sales  of  Settled 
Estates  Act,  19  &  20  Via.  c.  120. 

The  I7th  section  of  the  Leases  and  Sales 
of  Sealed  Estates  Act,  19  &  20  Vict.  c.  120, 
requiring  the  concurrence  in  all  applicor 
tions  to  the  Court  of  all  persons  in  existence 
having  any  beneficial  estate  or  interest  under 
the  settlement,  does  not  apply  where,  from 
the  naiure  of  the  case,  such  persons  cannot  he 
ascertained,  as  where  a  remainder  is  limited 
to  the  heirs  of  a  living  person  as  purchasers. 


Under  a  marriage  settlement  a  remainder 
in  fee  simple  after  a  life  estate  given  to  the 
wife  for  her  separate  use  toithout  power  of 
anticipation,  was  vested  in  her  heir-at-law 
as  a  purchaser : — Held,  reversing  the  deci- 
sion of  the  Master  of  the  Bolls,  that  the 
Court  had  power  under  the  Leases  and  Sales 
of  Settled  Estates  Act,  19  d:  20  Vict.  c.  120, 
to  make  a  valid  order  for  sale  in  the  lifetime 
of  the  unfe,  notwithstanding  the  person  who 
might  eventually  he  her  heir-at-law  could 
not  he  ascertained,  and  therefore  could  not 
he  a  party  to  the  application. 

This  was  an  appeal  from  the  decree  of 
the  Master  of  the  Bolls  dismissing  the  bill 
with  costs. 

The  case  is  reported  ante,  p.  92. 

Mr.  Joshua  Williams  and  Mr.  Upton 
appeared  for  the  appellants ;  and 

Mr.  Southgate  and  Mr.  H,  F.  Bristowe^ 
for  the  respondent 

The  following  authorities  were  referred 
to; 

In  re  Greenes  Settled  Estates,  10  Jur. 

N.S.  1098. 
In  re  Lain^s  Trusts,  35  Law  J.  Rep. 
(n.s.)  Chanc.  282 ;  s.  a  Law  Bep.  1 
Eq.  416. 
In  re  Thompson's  Settled  Estates,  Johns. 

418. 
In  re  Burdin's  Will,  28  Law  J.  Rep. 

(n.s.)  Chanc.  840. 
Fearnes  Contingent  Remainders,  370. 
19<fe20  Vict,  c  120.  ««.  1,  11,  17,  18, 

28. 
27  <fe  28  Vict.  c.  45.  s.  3. 

Lord  Justice  Selwyn  said  that  without 
losing  sight  of  the  fact  that  this  suit  was 
one  for  specific  performance,  and  that  the 
Master  of  the  Rolls  had  come  to  a  conclu- 
sion adverse  to  the  title,  it  was  the  duty  of 
the  Court  of  appeal  to  form  its  own  opinion 
upon  the  matter  and  to  act  upon  it  In 
Sheppard  v.  Doolan  (1)  Lord  St  Leonards 
said,  "  I  cannot  agree  with  the  proposition 
that  an  unfavourable  decision  in  the  court 
of  inferior  jurisdiction  renders  the  title 
doubtful.  The  Judge  of  the  superior  court 
would  still  be  bound  to  exercise  his  own 
discretion  and  decide  according  to  his  own 

(1)  8  Dru.  ft  W.  8. 
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judgment.  I  have  myself  often  argued  at 
the  bar  in  support  of  the  proposition,  but 
always  without  success;  for  although  I 
have  urged  that  no  Judge  would  consider 
a  title  to  be  free  from  doubt  when  one  or 
two  Judges  competent  to  decide  the  ques- 
tion had  pronounced  it  to  be  defective,  I 
have  ever  been  met  with  this  answer,  that 
to  adopt  such  a  doctrine  would  be  in  effect 
to  leave  the  ultimate  decision  of  the  ques- 
ti(m  to  the  Court  below  while  the  law  pro- 
vides an  appeal  to  the  Court  above."  The 
adverse  opinion  of  the  Master  of  the  Rolls 
therefore  was  no  ground  for  refusing  specific 
performance  if  the  Court  considered  that  a 
good  title  was  made  out. 

With  regard  to  the  jurisdiction  of  the 
Court  to  make  the  original  order  for  the 
sale,  there  could  be  no  doubt  that  the  lim- 
itation to  the  persons  who  should  be  the 
heirs  of  Mrs.  Heighton  at  her  decease,  being 
a  limitation  to  them  as  purchasers,  created 
a  succession,  and  it  was  therefore  a  settle- 
ment within  the  meaning  of  the  act.  The 
question  then  arose  whether  all  the  proper 
parties  were  served  with  and  consented  to 
the  petition  for  sale.  It  was  objected  that 
the  heir  of  Mrs.  Heighton  ought  to  have 
concurred,  and  that  as  that  heir  could  not 
be  ascertained  in  her  lifetime,  the  proper 
concurrence  could  not  be  obtained,  inas- 
much as  the  17th  section  provided  that  the 
parties  to  concur  or  consent  should  be  all 
the  persons  in  existence  having  any  bene- 
ficial estate  or  interest  under  or  by  virtue 
of  the  settlement.  But  his  Lordship  was 
of  opinion  that  the  persons  whose  consent 
or  concurrence  were  required  by  that  sec- 
tion to  be  obtained  must  be  persons  whose 
consent  could  be  obtained,  and  not  persons 
whom,  from  the  nature  of  the  case,  it  was 
impossible  to  find.  If  there  were  any  irre- 
gularity in  the  sale  it  was  cured  by  the 
28th  section  t>f  the  act,  which  enacted  that 
after  the  completion  of  any  lease  or  sale  or 
other  act  under  the  authority  of  the  Court, 
and  purporting  to  be  in  pursuance  of  the 
act,  the  same  diould  not  be  invalidated  on 
the  ground  that  the  Court  was  not  by  the 
act  empowered  to  authorize  the  same, 
except  that  no  such  lease,  sale  or  other  act 
shoidd  have  any  effect  against  any  person 
whose  concurrence  in  or  consent  to  the 
application  ought  to  have  been  obtained 
and  was  not  obtained.   This  seemed  to  put 


the  case  in  exactly  the  same  position  as 
sales  made  under  the  ordinary  jurisdiction 
of  the  Court.  In  Lloyd  v.  Johnea  (2)  Lord 
Eldon  said,  *'  I  dare  not  say  a  purchaser  is 
to  be  answerable  because  an  estate  was 
directed  to  be  sold  in  this  Court,  when  as 
yet  the  accounts  had  not  been  taken  to 
determine  what  was  finally  to  be  the  charge 
upon  the  estate  to  be  sold.  It  is  the  daily 
practice  of  this  Court,  for  convenience,  to 
carry  to  market  property  which  in  a  sub- 
sequent part  of  the  cause  perhaps  it  would 
have  been  unnecessary  to  sell,  looking  at 
its  own  powers  of  setting  right  the  interests 
of  all  parties  as  among  each  other.  The 
Court  often  directs  real  estate  to  be  sold 
before  it  can  know  the  real  situation  of  the 
personal  estate.  Therefore,  unless  some 
ground  can  be  stated  upon  the  interest  of 
the  tenant  in  tail,  or  fi^ud  in  the  conduct 
of  Wallis  <b  Johnes,  I  dare  not  set  aside 
the  sale  upon  the  irregularity  only."  And 
again,  in  Bowen  v.  Evans  (3),  Lord  St. 
Leonards  said  :  '*  In  Curtis  v.  Price  (4) 
the  Master  of  the  Rolls,  though  not  called 
on  to  decide  the  point,  declared  his  opinion 
to  be  that,  although  accounts  were  not 
taken  or  inquiries  cOrected,  which  ought  to 
have  been  taken  and  directed,  yet  that 
being  the  act  of  the  Court  it  could  not  affect 
the  purchaser ;  and  he  was  also  of  opinion 
that  a  direction  by  the  Court  to  pay  the 
purchase-money  to  a  wrong  person  would  not 
affect  the  purchaser.  I  entirely  subscribe  to 
that  opinion.  I  think  that  though  there 
may  have  been  some  advantage  taken  of 
the  parties  in  the  cause,  it  ought  not  of 
itself  to  constitute  a  ground  for  impeaching 
the  sale ;  for  it  would  be  extremely  dan- 
gerous to  impress  upon  the  minds  of  pur- 
chasers under  decrees,  that  that  which  had 
escaped  the  vigilance  of  the  Court,  of  its 
officers,  and  of  the  bar,  would  form  a  suffi- 
cient ground  to  set  aside  a  sale.  I  could 
not  lay  down  a  rule  more  mischievous  to 
the  suitors  of  the  Court  and  the  interests 
of  the  public,  for  it  is  of  the  greatest  im- 
portance that  sales  made  under  the  autho- 
rity of  the  Court  should  not  be  lightly  set 
aside." 

Entirely    concurring  in  these  observa- 
tions, his  Lordship  was  of  opinion  that  any 

(2)  9  Ve8.37,  65. 

(3)  1  Jo.  &  Lat.  259. 

(4)  12Ve8.  89. 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


285 


technical  irregQlarity  was  cured  by  the 
28th  section,  and  the  pkintiff  was  entitled 
to  a  decree  for  specific  performance  with 
costs,  but  there  would  be  no  costs  of  the 
appeal. 

Lord  Justice  Qiffabd  said  that  he  did 
not  foiget  that  the  suit  was  one  for  specific 
performance,  and  that  the  Master  of  the 
Rolls  had  decided  against  the  plaintiff's 
title,  but  he  was  satisfied  that  the  rule  laid 
down  by  Lord  St  Leonards  in  Sheppard  v. 
Doolan  was  the  correct  one,  and  that  the 
Court  of  appeal  was  bound  to  exercise  its 
own  judgment  on  the  question. 

With  regard  to  the  construction  of  the 
Leases  uid  Sales  of  Settled  Estates  Act, 
his  Lordship,  after  observing  that  the 
object  of  that  statute  was  to  obviate  the 
necessity  for  applying  to  the  legislature  for 
power  to  sell  estates  where  there  was  no 
power  for  that  purpose  contained  in  the 
settlement,  and  the  persons  interested 
were  under  disability,  said  he  had  no 
doubt  that  the  instrument  in  question, 
being  a  limitation  to  persons  in  succes- 
sion, was  a  settlement  within  the  mean- 
ing of  the  1st  section  of  the  act,  and  the 
estate  was  a  settled  estate  of  which  the 
Court  had  power,  under  the  11th  section, 
to  authorize  a  sale,  subject  to  the  provisions 
and  restrictions  contained  in  the  act.  The 
Master  of  the  Rolls  appeared  to  have 
thought  that  the  heir  of  a  living  person  was 
a  known  and  specified  person  whose  con- 
currence was  required  by  the  act,  but  in 
this  opinion  his  Lordship  could  not  concur. 
There  was  no  known  and  specified  person 
in  existence  of  whom  it  could  be  said  that 
he  had  any  beneficial  interest  in  the  pro- 
perty as  the  heir  of  Mrs.  Heighton.  There 
was  only  a  possibility  that  some  person 
now  in  existence  might  ultimately  have  an 
interest  in  the  property  in  that  character. 
The  words  of  the  17th  section,  "All  the 
persons  in  existence  having  any  beneficial 
estate  or  interest  under  the  settlement," 
could  not  possibly  apply  where  it  could 
not  be  predicated  of  any  person  in  existence 
that  he  had  any  interest  in  the  property. 

It  was,  however,  contended  that  if  the 
consent  of  all  persons  interested  in  the 
estate  could  not  be  obtained  the  sale  could 
not  be  effected.  If  this  were  the  right  con- 
struction the  operation  of  the  act  would  be 
very  much  cut  down,  for  in  no  case  in 


which  there  was  a  limitation  to  unborn 
children  as  purchasers  could  a  sale  be  made. 
But  it  was  to  be  observed  that  the  act  did 
not  give  to  the  Court  a  power  of  sale  to  be 
exercised  with  the  consent  of  all  the  per- 
sons interested  in  the  estate,  but  an  abso- 
lute unqualified  power  of  sale  was  given  in 
the  first  instance,  with  a  provision  that  the 
application  to  the  Court  for  the  exercise 
of  it  should  be  made  with  the  concur- 
rence or  consent  of  certain  persona  His 
Lordship  then  referred  to  the  observations 
of  Turner,  L.  J.  in  Hawkins  v.  OathercoU 
(5),  as  to  the  principle  of  construing  acts 
of  parliament,  and  said  he  was  satisfied  that 
where  from  the  nature  of  the  case  the  con- 
sent mentioned  in  the  17th  section  of  the 
act  could  not  be  obtained  by  reason  of  there 
being  no  one  to  give  it,  a  sale  could  be 
made  without  it. 

Solicitors — Meesra.  Vallance  h  VallaDoe,  agenti 
for  Mr.  A.  A.  CorselliB,  Wandsworth,  for  i^ 
pellants;  Messrs.  J.  h  J.  G.  Rogers,  forrespon- 
dent. 


Hatherley,  L.C.  ) 
Jan.  23,  25.  28.    f     ho^^"^  *•  «>^- 

Common  Law  Procedure  Act,  1854, 
88,  60-66. — Judgment  Creditor — Charge 
on  Equitable  Debt, 

The  Court  cannot  by  any  process  analo- 
gous to  an  attachment  at  law  under  the 
garnishee  clauses  of  the  Common  Law  Pro- 
cedure Act,  1854,  give  to  a  judgment  cre- 
ditor a  charge  upon  money  in  the  hands  of 
trustees  for  the  judgment  dehtor. 

The  bill  in  this  case  was  filed  by  a  judg- 
ment creditor  against  his  judgment  debtor 
and  the  trustees  of  the  will  of  a  Mrs.  Cox, 
seeking  to  make  the  share  to  which  the 
debtor  was  entitled  in  the  profits  of  a  busi- 
ness carried  on  by  the  trustees  available 
for  the  satisfaction  of  his  judgment  debt 
by  analogy  to  the  garnishee  clauses  of  the 
Common  Law  Procedure  Act,  1854. 

The  interest  of  the  debtor  arose  under 
the  will  of  Jane  Caroline  Cox,  dated  the 

(5)  6  De  Gex,  M.  &  G.  1 ;  s.c.  24  Law  J.  Rep. 
(N.B.)  Cbanc.  332. 
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12th  of  Augast,  1858,  whereby  she  be- 
queathed the  weekly  publication  called  the 
^iit/c^r,andthe  leasehold  premises  whereon 
the  publication  was  carried  on,  to  John 
Charles  Mason  and  Daniel  Smith  Bockett, 
upon  trust  to  carry  on  the  publication  and 
to  pay  one-fourth  share  of  the  nett  profits 
to  John  Axtell  Deacon  Cox  during  his 
life,  subject  to  a  proviso  that  if  he  should 
be  outlawed  or  declared  bankrupt,  or 
become  an  insolvent  debtor,  or  assign, 
charge  or  incumber,  or  attempt  or  affect 
to  assign,  charge  or  incumber  his  share  of 
the  profits,  or  any  part  thereof,  or  should 
do  or  suffer  anything  whereby  the  same 
or  any  part  thereof  might,  if  belong- 
ing absolutely  to  him,  become  vested  in 
or  payable  to  some  other  person,  then 
and  thenceforth  his  share  of  profits  should 
during  the  remainder  of  his  life  sink  into 
and  form  part  of  her  general  personal  estate ; 
and  the  trustees  were  directed  in  the  course 
of  every  month  of  January  to  draw  up  a 
balance-sheet  of  the  nett  profits  during  the 
year  ending  on  the  preceding  31st  of  De- 
cember. 

The  testatrix  died  on  the  14th  of  August, 
1858,  and  the  trustees  carried  on  the  pub- 
lication, making  out  sometimes  half-yearly 
and  sometimes  quarterly  instead  of  yearly 
balance-sheets,  and  by  the  account  rendered 
for  the  half-year  ending  the  dOth  of  June, 
1865,  it  appeared  that  the  outstanding  debts 
due  to  the  estate  in  respect  of  the  publi- 
cation to  that  date  was  3,890Z.  4«.  Id.,  and 
that  the  actual  realized  profits  in  cash  were 
1,978^  10«.,  of  which  Cox's  one-fourth  share 
was  494/.  12«.  QdL  This  latter  sum  was,  in 
August,  1865,  assigned  by  Cox  to  the 
plsintiff  upon  certain  trusts,  one  of  which 
was  to  retain  100/.,  and  the  money  was 
paid  to  and  applied  by  him  accordingly. 

Another  account  was  made  out  for  the 
quarter  ending  the  29th  of  September, 
1865,  whereby  it  appeared  that  Cox's  share 
of  the  profits  was  250/. 

The  bill  was  filed  on  the  17th  of  No- 
vember, 1865,  alleging  that  the  trustees 
had  in  their  hands  a  considerable  sum 
of  money  representing  the  share  of  the 
defendant  Cox  in  the  profits  of  the 
Builder,  and  particularly  claiming  that  the 
3,890/.  4«.  7c?.  included  in  the  account  of 
the  30th  of  June,  1865,  and  other  moneys 
alleged  to  have  been  invested  by  the  trustees 


in  their  names,  represented  a  portion  of  the 
accrued  nett  profits  realized  from  the  pub- 
lication of  the  Builder  since  the  death  of 
the  testatrix,  to  one-fourth  of  which  the 
defendant  Cox  was  entitled,  and  praying 
declarations  accordingly;  and  also  a  decla- 
ration that  the  judgment  operated  as  a 
charge  upon  all  the  moneys  in  the  hands 
of  the  trustees,  or  invested  in  their  names, 
which  belonged  to  Cox,  and  also  praying 
that  the  trustees  might  be  decreed  to  pay 
to  the  plaintiff  all  moneys  in  their  luuMte 
belonging  to  Cox,  including  his  share  of  the 
moneys  invested,  and  of  the  3,890/.  4«.  Id, 
when  it  should  come  to  their  hands,  and 
also  his  future  accruing  share  of  the  profits. 

By  an  order  made  in  the  suit  by  consent, 
150/.,  part  of  the  profits  declared  for  the 
quarter  ending  on  the  29th  of  September, 
1865,  was  paid  to  the  plaintiff,  and  the 
residue  to  the  defendant  Cox. 

The  cause  was  heard  before  the  Master 
of  the  Rolls,  who  dismissed  the  bill  with 
costs. 

The  plaintiff  appealed. 

Mr,  JfMel  and  Mr,  Loeock  Webb,  for 
the  plaintiff. — The  money  in  the  hands  of 
the  trustees  is  an  equitable  debt  due  to  the 
defendant  Cox.  If  it  were  a  legal  debt,  it 
could  be  attached  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act, 
1854,  and  all  that  the  Court  is  asked  to  do 
is  to  give  to  the  plaintiff  the  same  remedy  as 
he  would  have  had  at  law  if  it  had  been  a 
legal  debt.  The  Court  will  not  suffer  a  mere 
diy  legal  interest  in  the  trustees  to  be  an 
obstacle — 

Harris  y,  Davison,  15  SinL  128;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  255. 
Gore  V.  Bowser,  3  Sm.  &  Gif.  1;  s.a 
24  Law  J.  Rep.  (n.s.)  Chana  316, 
440. 
Bennett  v.  Powell,  3  Drew,  326  ;  s.  a 
24  Law  J.  Rep.  (n.s.)  Chanc.  736. 
It  is  no  objection  that  Cox's  share  in  the 
profits  has  not  been  ascertained.    It  is  a 
mere  matter  of  account,    and  cerium   est 
quod  cerium  reddi  potest — 

Haberskon  v.  Blurion,  1  De  Gtex  &  Sm. 

121. 
Daniel  v.  McCarthy,  7  Irish  Com.  Law 
Rep.  261. 
They  also  claimed  to  be  entitled  to  a  charge 
upon  so  much  of  the  profits  as  had  been 
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realized  from  the  29th  of  September,  1865, 
to  the  date  of  the  decree. 

Mr,  SovthgaUy  Mr,  Roxburgh  and  Mr, 
Edmund  James,  for  the  defendant  Cox,  and 
Sir  R,  BctggaUay  and  Mr,  Faber,  for  the 
trustees,  contended  that  the  garnishee  clauses 
could  not  be  applied  to  the  case  of  an  equit- 
able debt — 

Thomas  v.  Cross,  2  Drew.  &  Sm.  423; 

s.  &  34  Law  J.  Rep.  (k.s.)  Chanc 

580. 
Nor,  if  they  could  be  so  applied,  would 
there  be  anything  upon  which  the  charge 
could  attach,  as  all  the  profits  declared 
before  the  filing  of  the  bill  had  been  dis- 
posed of,  and  any  charging  order  would 
operate  as  a  forfeiture  of  fiie  defendant's 
future  share  in  the  profits — 

MatUefiore  v.  Behrens,  Law  Bep.  1  £q. 

17L 

Hatherlet,  L.C. — In  this  case,  which 
was  very  ably  argued  on  both  sides,  the 
question  is  in  truth  whether  or  not  Mr. 
Horsley,  as  a  judgment  creditor  of  Mr.  Cox 
the  defendant,  was  entitled  to  arrest  any 
portion  of  the  profits  which  had  accrued 
from  a  business  carried  on  under  the  will 
of  the  testatrix  by  Messrs.  Bockett  k  Mason 
the  oUier  two  defendants  as  trustees,  and 
which  profits  arising  from  the  business 
were  to  be  divided  into  four  equal  parts, 
whereof  Cox,  the  judgment  debtor,  was 
entitled  to  one.  The  trustees  were  directed 
by  Uie  will  to  state  yearly  accounts,  and 
they  have  in  £Eu;t  in  several  instances  stated 
them  quarterly,  but  the  accounts  being  so 
made  up,  the  profits  were  to  go  to  the  four 
legatees  interested  under  the  will;  and  this 
was  followed  by  the  special  proviso  in  the 
common  form  (which  would  include  any 
charge  by  the  operation  of  the  judgment), 
declaring  that  if  any  of  the  legatees  did 
any  act  by  which  the  profits  derivable  from 
the  business  should  become  payable  to  any- 
body but  themselves,  the  interest  should 
be  forfeited. 

The  argument  has  been  that,  inasmuch 
as  a  Court  of  equity,  where  there  has  been 
nothing  but  a  legal  obstacle  in  the  way  of 
a  person  recovering  a  right,  will  set  aside 
such  obstacle,  therefore,  whereas,  by  the 
Conmion  Law  Procedure  Act,  the  power  of 
attachment  is  given  to  a  judgment  creditor 
in  respect  of  any  money  due  from  any 


person  to  his  debtor  (there  being,  as  is 
alleged  in  this  particular  case,  moneys  due 
to  Cox  at  the  filing  of  the  bill,  and  still 
more  at  the  date  of  the  decree  now  appealed 
from),  this  Court  will  give  the  judgment 
debtor  such  aid  as  he  would  be  entitled  to 
at  law  if  the  debt  were  a  legal  one.  There 
is  certainly  much  plausibility  in  the  argu- 
ment, but  I  have  come  to  the  conclusion, 
after  carefully  considering  the  act  of  par- 
liament, that  the  doctrine  which  has  been 
referred  to  has  no  application  to  a  case  of 
this  description. 

The  remedy  pointed  out  by  the  Common 
Law  Procedure  Act  is  granted  in  a  very 
special  manner  and  in  very  special  terms ; 
and  there  is  no  ground  for  sapng  that  this 
Court  can  interfere  so  as  to  alter  the  posi- 
tion of  the  parties  by  simply  putting  aside 
the  legal  obstacles  and  bringing  the  whole 
matter  into  this  Court,  as  if  the  debt  were 
wholly  governed  by  the  provisions  of  the 
Common  Law  Procedure  Act  on  every 
point,  except  the  point  that  it  was  an 
equitable  instead  of  a  legal  debt,  and 
therefore  a  claim  may  be  made  to  inter- 
fere between  the  trustees  and  the  cestui 
que  trust  to  arrest  this  money  by  means 
of  a  process  analogous  to  an  attachment 

The  first  thing  to  be  observed  is,  that 
it  is  a  very  special  remedy  created  by  an 
act  of  parliament,  and  to  be  exercised  in  a 
very  special  manner.  The  60th  section  of 
the  Common  Law  Procedure  Act,  1854, 
enables  a  judgment  creditor  to  summon  a 
person  whom  he  believes  to  be  indebted  to 
the  judgment  debtor,  in  order  that  he  may 
be  examined  on  the  subject  of  the  debt. 
The  61st  section  then  declares  that  "it 
shall  be  lawful  for  a  Judge,  upon  the  ex 
parte  application  of  such  judgment  credi- 
tor, either  before  or  after  such  oral  exami- 
nation, and  upon  affidavit  by  himself  or 
his  attorney  stating  that  judgment  has 
been  recovered,  and  that  it  is  still  unsatis- 
fied, and  to  what  amount,  and  that  any 
other  person  is  indebted  to  the  judgment 
debtor,  and  is  within  the  jurisdiction,  to 
order  that  all  debts  owing  or  accruing 
from  such  third  person  (hereinafter  called 
the  garnishee)  to  the  judgment  debtor  shaU 
be  attached  to  answer  the  judgment  debt ; 
and  by  the  same  or  any  subsequent  order, 
it  may  be  ordered  that  the  garnishee  shall 
appear  before  the  Judge  or  a  Master  of 
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the  Court,  as  such  Judge  sliall  appoint,  to 
shew  cause  why  he  should  not  pay  the 
judgment  creditor  the  debt  due  ^m  him 
to  tihe  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judg- 
ment debt."  Then,  by  the  subsequent  sec- 
tions, proceedings  are  directed  to  be  taken 
by  which  a  summary  remedy  is  had,  unless 
the  debt  be  disputed.  Then,  in  the  64th 
section,  a  process  is  directed  in  the  case  of 
a  garnishee  disputing  the  debt  similar  to 
the  proceedings  for  the  purpose  of  reviving 
a  judgment :  '*  the  proceedings  shall  be  the 
same,  as  nearly  as  may  be,  as  upon  a  writ 
of  revivor  issued  under  the  Common  Law 
Procedure  Act,  1852." 

The  65th  section  directs  that  **  payment 
made  by  or  execution  levied  upon  the 
garnishee  under  any  such  proceeding  as 
aforesaid  shall  be  a  valid  discharge  to  him 
as  against  the  judgment  debtor  to  the 
amount  paid  or  levied ";  and,  by  the  66th 
section,  ^'  In  each  of  the  superior  Courts 
there  shall  be  kept  at  the  Master's  office 
a  debt  attachment  book,  and  in  such  book 
entries  shall  be  made  of  the  attachment 
and  proceedings  thereon,  with  names,  dates 
and  statements  of  the  amount  recovered,  and 
otherwise ;  and  the  mode  of  keeping  such 
books  shall  be  the  same  in  all  tiie  courts, 
and  copies  of  any  entries  made  therein  may 
be  taken  by  any  person,  upon  application 
to  any  Master.'*  All  this  clearly  involves 
a  series  of  regulations  for  a  very  peculiar 
process  which  is  accorded  by  this  act ;  and 
I  ought  to  notice  that  the  superior  Court  is 
by  the  interpretation  clause  declared  to  be 
a  Court  of  common  law.  This  Common 
Law  Procedure  Act  follows  the  previous 
act  of  1852,  in  which  there  is  a  special 
clause  applying  the  procedure  to  Courts  of 
equity.  There  is  no  such  clause  in  the  act 
of  1854,  and  the  whole  course  of  that  act 
applies  strictly  and  expressly  to  common 
law  procedure. 

The  case  is,  therefore,  very  different 
from  that  of  a  person  having  a  judgment 
against  his  debtor  where  at  common  law 
he  finds  his  judgment  is  interfered  with 
(though  much  less  since  the  1  &  2  Vict 
a  110.  than  before)  by  outstanding  terms. 
In  that  case  the  Court  would  simply  set 
aside  the  outstanding  terms  and  the  proce- 
dure would  take  its  ordinary  course,  and 
the  party  would  be  relieved  accordingly. 


But  here  there  are  very  special  observances 
directed  by  the  act  of  parliament,  in  par- 
ticular that  a  book  is  to  be  kept  by  the 
Court,  in  which  eveiything  is  to  be  regis- 
tered, and  which  anybody  is  to  be  at 
liberty  to  look  at  No  such  rules  or  regula- 
tions are  applied  to  this  Court,  and  it  is 
obvious  that  the  whole  course  of  procedure 
is  intended  to  be  carried  into  effect  by  a 
simple  process  by  which,  where  A.  is  in- 
debted to  B,  and  C.  obtains  judgment 
against  B,  C.  could  go  against  A.  and  obtain 
payment  of  his  debt 

Mr.  Jessel  called  my  attention  to  a  case 
decided  in  Ireland,  in  which  it  was  said 
that  the  mere  circumstance  of  its  being  a 
matter  of  account  did  not  prevent  the 
operation  of  the  Judgment  Debtors  Act 
That  is  true,  where  it  is  a  mere  matter  of 
account  between  the  judgment  debtor  and 
the  person  indebted  to  him;  but  I  am 
asked  to  say  that  where  there  are  trusts  to 
be  administered,  which  may  require  a  vast 
number  of  persons  to  be  brought  before  the 
Court  as  parties, — and,  in  this  very  case,  I 
am  not  clear  that  it  might  not  be  necessary 
to  bring  here  all  the  cestuia  qne  trust  inter- 
ested under  the  will, — ^the  Court  is  to  adopt 
this  quick  remedy  for  the  purpose  of  reco- 
vering by  way  of  execution  any  debts  which 
may  be  due. 

It  seems  to  me  that  the  whole  case  is 
out  of  the  scope  of  the  principle  by  which 
this  Court  assists  those  who,  by  reason  of 
some  technical  difficulty  at  law,  are  unable 
to  obtain  relie£ 

Independentiy  of  that,  however,  there  is 
another  reason  which  I  thought  it  right  to 
go  into  because  the  judgment  of  the  Master 
of  the  Rolls  is  based  almost  entirely  on  it 

It  is  quite  clear  that  the  moment  the 
plaintiff  establishes  a  charge  on  the  defen- 
dant's interest  in  the  profits,  the  defendant's 
interest  ceases.  Past  profits  only,  therefore, 
could  be  affected,  but  subsequent  profits 
could  not  In  this  case  previously  to  the 
filing  of  the  bill  the  trustees,  who  were 
only  bound  to  account  every  January,  had 
invariably  been  accommodating  enough  to 
their  cestuis  que  trust  to  make  up  quarterly 
accounts,  and  they  had  made  up  accounts 
to  the  end  of  Jime.  Those  profits  were 
appropriated  partiy  to  the  payment  of 
something  to  Cox  himself^  and  the  rest 
of  the  profits  were  paid  over  to  Mr.  Koraley 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


by  virtue  of  an  assigBinent  by  Cox,  which 
he  could  properly  make,  of  the  moneys 
due,  and  Horsley  received  those  pa\menta 
up  to  Jun&  Then  the  trustees  set  out 
another  account  up  to  September,  and  Mr. 
horsley,  by  his  solicitor,  demanded  what 
should  be  found  due  on  that  account  That 
application  of  course  could  not  be  acceded 
to,  because  there  was  then  no  charge,  and 
as  the  judgment  per  se  would  not  pass  those 
profits  there  was  no  title  in  the  plaintiff. 
The  plaintiff  filed  his  bill  in  November, 
and  subsequently,  by  an  arrangement  in  the 
cause,  those  profits  which  accrued  up  to 
Michaelmas  were  divided  in  a  given  ratio 
between  Horsley  and  Cox.  That  disposed 
of  everything  which  was  due  up  to  that 
time,  so  that  there  could  be  nothing  coming 
due  till  the  following  Christmas.  1^  that 
state  of  circumstances,  could  the  plaintiff 
establish  any  claim  whatever?  It  appears 
to  me  that  he  could  not  establish  any  claim 
unless,  as  Mr.  Jessel  argued  with  great 
ingenuity,  the  charge  was  not  to  be  consi- 
dered effective  till  actual  decree ;  and  when 
that  is  nuide  he  claims  to  fij:  upon  the 
profits  which  have  accrued  between  the  time 
of  filing  the  bill  and  the  date  of  the  decree. 
It  is  not  for  his  interest  to  fij:  any  earlier 
time  than  the  date  of  the  decree  for  attach- 
ing the  profits,  because  as  soon  as  he  does 
so  they  are  all  gone  by  virtue  of  the  provi- 
sions of  the  will ;  but  it  appears  to  me  tha^ 
even  if  I  could  assist  the  plaintiff  by  follow- 
ing the  analogy  of  the  cases  at  law,  which  I 
have  held  that  I  cannot  do,  I  should  be  very 
ill  following  that  analogy  if  I  did  not  hold 
that  the  filing  of  the  bill  was  the  time 
when  the  charge  would  attach  as  being 
equivalent  to  a  Judge's  order,  which  is 
notice,  on  the  part  of  the  plaintiff,  of  his 
charge  on  the  property.  If  it  were  other- 
wise, then  as  soon  as  a  bill  of  this  kind 
was  filed  the  judgment  debtor  would  imme- 
diately do  his  best  to  obtain  payment  from 
the  trustees  of  all  money  due  up  to  the 
time  of  the  decree,  which  would  not  be  a 
very  convenient  arrangement  for  the  cre- 
ditors. In  every  ordinary  case  it  would  be 
for  the  interest  of  the  creditors  that  the 
eharge  should  attach  immediately  upon 
the  filing  of  the  bill  The  correctness  of 
this  conclusion  is  also  8he¥m  in  t^  way. 
In  order  to  bring  the  case  within  the 
authorities  which  establish  that  this  Court 
Kbw  Sbriu,  38.-CHA]ia 


will  aid  the  execution  where  there  is  an 
outstanding  legal  estate,  all  must  be  done 
at  law  that  can  be  done ;  you  must  issue 
execution  and  take  out  your  fi.  fa,^  and 
lodge  it  in  the  sheriff's  hands  before  you 
come  to  this  Court  for  aid,  because  this 
Court  only  steps  in  where  a  Court  of  law 
fails.  If  that  be  so,  thtre  ought  to  be  some 
process  analogous  to  an  attachment  against 
the  debt  at  Taw,  and  every  right  should 
exist  at  the  time  of  filing  the  bill  which 
you  would  have  at  law,  except  for  the  legal 
obstacle  which  intervenes.  If  that  were  so, 
from  the  moment  of  the  bill  being  filed 
the  trustee  would  be  fixed  and  prevented 
from  making  any  payment  to  the  debtor; 
but,  under  ^e  circumstances  I  have  before 
me,  there  was  nothing  due  at  tJie  period  of 
the  filing  of  the  bill  There  could  not  be  an 
attachment  at  law,  because  the  61st  section 
of  the  Common  Law  Procedure  Act  requires 
an  affidavit  stating  that  there  is  a  debt  due 
and  owiug  which  could  not  properly  be 
made  in  this  case,  because  at  law  a  trust 
does  not  constitute  a  debt.  Therefore  the 
step  analogous  to  execution  could  not  be 
taken,  and  that  shews  that  I  ou^t  not  to 
hold  the  analogy  to  exist  at  all,  or  that 
anything  could  be  done  by  way  of  granting 
relief  by  giving  effect  to  the  attachment 

I  do  not  forget  Mr.  Jessel's  argument 
that  the  debt  is  going  on  de  die  in  diem^ 
but  that  is  not  the  case  here,  because  there 
can  be  nothing  due  till  the  actual  ascertain^ 
ment  of  profits.  The  trustees  are  not  bound 
to  ascertain  them  till  December,  and  they 
may  be  all  gone  before  that  time ;  and  it 
has  been  determined  at  law,  in  the  case  of 
Drester  v.  Johau  (1),  that  as  long  as  a  debt 
is  unliquidated  the  statute  has  no  appli- 
cation. 

It  appears  to  me^  therefore,  that,  if  I 
could  have  seen  my  way  to  applying  the 
doctrine  to  which  I  have  referred  to  this 
particular  case,  the  fiiu^  would  not  have 
justified  any  such  ^>plication.  In  either 
case,  therefore,  I  think  the  plaintiff  fails^ 
and  the  appeal  mnst  be  dismissed,  with 
oosts. 

SoUoit^n  ^  Mr.  Arohibald  Seott  Lawaoa,  ibr 
ftppelUnt;  Mr.  T.  W.  FUvell,  for  defendsat 
Cox;  MaflBTt.  Bockett  k  Son,  for  trutteefi 


(1)  28  Law  J.  B«p.  (v.s.)  O.P.  281. 
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Pleading — Ansioer — Exceptions  to  An- 
swer— AccoutU, 

An  answer  expressed  in  general  terms  to 
an  interrogatory  as  to  accounts  is  sufficient 
if  it  shews  enough  for  all  the  purposes  of 
the  suit  up  to  the  hearing^  when  the  anstoer 
denies  the  right  of  the  plaintiff  to  have  an 
account;  and  the  trial  of  that  right  is  one 
of  the  chjects  of  the  plaintiff. 

The  plaintiff  and  the  defendant  were 
partners  until  a  certain  day,  upon  which 
a  dissolution  of  the  partnership  took  place 
upon  terms  then  agreed  upon,  under  which 
the  plaintiff  received  a  sum  of  money  and  re- 
tired from  business,  the  defendant  continuing 
the  business  solely.  Afterwards,  according  to 
the  allegations  of  the  bill,  the  plaintiff  dis- 
covered that  the  defendant  had  concealed  the 
state  of  the  affairs  of  the  partnership  to  such 
an  extent  that  the  terms  which  the  plaintiff 
had  accepted  t&ere  grossly  unfair.  There 
were  particular  allegations  that  certain  large 
debts  ounng  to  the  partnership  which,  through 
the  representations  of  the  defendant^  the 
plaintiff  had  treated  as  bad,  were  good  debts. 
The  plaintiff  required,  by  his  interrogatories, 
a  complete  account  of  all  sums  received  in 
respect  of  these  debts;  and  also  a  complete 
account  of  all  the  assets,  liabilities  and 
affairs  of  the  partnership  at  the  date  of  the 
dissolution.  The  defendant,  by  his  ansufer, 
said  that  nothing  had  been  received  in  respect 
of  the  particular  debts  in  question,  but  he 
admitted  that,  by  means  of  subsequent  trans- 
actions relative  to  certain  patent  inventions 
an  interest  in  which  formed  a  security  for 
the  said  debts,  he  had  received  sums  of 
money  greater  in  amount  than  the  debts. 
This  security  was,  as  he  alleged,  worthless 
at  the  date  of  the  dissolution,  and  only 
became  vahiable  by  means  of  costly  litigation 
and  great  trouble,  which  the  defendant  had 
undertaken  at  his  own  risk  and  expense, 
and  also  through  an  extension  of  the  patent, 
which  had  been  granted  after  much  opposi- 
tion, and  which  extension  had  been  obtained 
under  subsequent  agreements  with  thepatentee, 
and  by  the  aid  of  great  expenditure  by  the 
defendant.  He  dented  the  plaintiffs  right  to 
any  account  of  the  sums  received  by  him  in 
respect  of  the  securities.   As  to  the  general 


account  of  the  affairs  of  the  partnership,  ike 
defendarU  refused  to  set  it  out,  alleging  that 
the  plaintiff  had  the  same  means  of  making 
out  the  same  from  the  partnership  books  as  he 
himself  had: — Held,  that  the  answer  was 
sufficient. 

This  was  an  appeal  from  an  order  of  Vice 
Ohancdlor  Malins  overmling  two  exceptions 
to  the  answer  of  the  defendant 

The  plaintiff  and  defendant  had  been 
for  many  years  prior  to  1861  partners  in  a 
bosiness  which  had  been  very  profitable.  In 
that  year  they  dissolved  partnership,  but, 
according  to  the  i^aintiff's  allegations,  for 
some  time  previonsly  he  had  taken  no  active 
part  in  the  management  of  the  business. 
The  terms  of  the  dissolution  were  that  the 
plaintiff  should  receive  10,000/1,  and  that 
the  defendant  should  take  all  the  assets  of 
the  partnership  and  should  indemnify  the 
plaintiff  against  all  claims. 

The  plaintiff,  by  his  bill,  alleged  that  at 
the  date  of  the  dissolution  there  were  certain 
large  debts  of  32,000^.  and  70,000/1  owing 
to  Sie  partnership  from  two  firms  of  Swayne 
k  Boioll  and  Swayne  <k  Co.,  which  were 
represented  to  him  as  being  valueless,  the 
said  two  firms  having  suspended  payment^ 
and  that  no  dividend  had  been  or  was 
likely  to  be  paid  in  respect  thereof;  and 
the  terms  of  the  agreement  were  arranged 
upon  the  faith  that  these  debts  were  total 
losses.  He  chai*ged,  however,  that  there  was 
a  security  for  the  said  debts  of  which  he 
was  at  the  date  o(  the  agreement  in  total 
ignorance,  which  security  was  a  mortgage 
upon  a  certain  patented  invention,  and  thai 
fit)m  this  security  the  defendant  had  re- 
ceived moneys  amounting  to  more  than 
100,000/.  The  bill  also  alleged  that  the 
representation  of  the  affurs  of  the  part- 
nership, upon  the  faith  of  which  he  had 
entered  into  agreement  for  dissolution,  were 
altogether  inaccurate,  and  that  the  sum  of 
10,000/.  was  not  a  fair  and  adequate  com- 
pensation for  his  share  of  the  partnership 
concern.  It  prayed  that  the  agreement 
might  be  set  aside,  and  that  accounts  of  the 
partnership  assets  should  be  taken ;  and 
that  the  defendant  should  be  charged  with 
all  his  receipts  in  respect  of  the  partnership 
property,  including  the  said  debts  oi 
32,000/.  and  70,000/.;  and  alternatively, 
that  if  it  should  be  tiiought  that  the  said 
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agreement  should  not  be  wholly  set  aside, 
it  might  be  declared  that  the  said  debts 
owing  by  Swayne  k  Bovill  and  Swayne  k 
Co.  ought  not  to  be  included  in  the  said 
agreement ;  and  that  the  defendant  might 
account  for  and  pay  one  equal  moiety  of 
the  sums  received  by  him  in  respect  of  such 
debts. 

The  interrogatories  of  the  plaintiff  re- 
quired the  defendant  to  set  forth  a  full 
account  of  all  the  partnership  debts  and 
liabilities  at  the  date  of  the  dissolution,  and 
also  a  full  account  of  all  sums  received  on 
account  of  the  two  debts  of  32,000/.  and 
70,000/  mentioned  in  the  bill 

The  defendant,  by  his  answer,  which  was 
▼ery  long,  stated  that  there  had  been  no 
concealment  of  the  affairs  of  the  partnership, 
the  books  of  which  had  always  been  open 
to  the  free  inspection  of  the  plainti£ 

He  set  fortii  in  general  terms  a  history 
of  the  partnership  affairs,  adding  that, 
except  so  far  as  therein  stated,  and  so  £Eur 
as  the  books  of  account  of  the  partnership 
shewed  fur^er  details,  he  was  unable  to 
render  account 

As  to  the  alleged  debto  of  32,000/.  and 
70,000/.,  he  denied  that  he  received  any- 
thing in  resptct  of  them,  but  he  set  forth  a 
history  of  the  transactions  subsequent  to 
the  dissolution  by  means  of  which  the 
invention  which  formed  a  security  for  the 
debts  became  valuable.  He  asserted  that 
the  security  was  valueless  at  ihe  date  of  the 
dissolution, — but  whatever  its  value  was, 
it  was  intended  to  be  included  in  the  agree- 
ment for  dissolution, — but  became  most 
valuable  by  means  of  considerable  costly 
litigation  which  had  been  undertaken  at 
his  expense  and  risk,  and  also  by  means  of 
a  prolongation  of  the  patent  whidi  had  been 
obtained,  and  in  whicli,  under  an  agreement 
with  the  patentee,  he  took  an  interest  in 
consideration  of  his  paying  the  expense  of 
obtaining  such  renewal  as  well  as  that  of  the 
litigation  referred  to.  He  admitted  that 
be  had  received  sums  exceeding  the  amount 
of  the  debtB  of  32,000/.  and  70,000/.,  but 
contended  that  he  was  absolutely  entitled 
to  the  sums  so  received,  and  refused  to  give 
any  account  of  them.  He  then  proceeded 
as  foUows :  "  And  I  further  say  that  I  am 
upwards  of  sixty-eight  years  of  age,  and 
am  not  a  professional  accountant,  and  that 
I  believe  it  would  require  long  and  con- 


tinuous labour  of  a  professional  accountant 
and  considerable  expenditure  of  time  and 
money  to  ascertain  firom  the  said  books  such 
of  the  various  particulars  inquired  after  in 
theinterrogatoriesand  parts  of  interrogatories 
referred  to  in  this  paragraph  of  my  answer 
as  can  be  ascertained  therefrom  and  are  not 
in  this  my  answer  set  forth.  And  I  further 
say  that  the  agreement  for  dissolution, 
dated  the  2nd  day  of  November,  1861, 
referred  to  in  the  plaintiff's  bill,  was 
entered  into  for  the  express  purpose, 
amongst  others,  of  avoiding  and  rendering 
unnecessary  the  taking  of  the  account  of 
the  late  partnership ;  and  I  humbly  submit 
and  insist  that  it  would  be  oppressive  and 
unreasonable,  and  could  lead  to  no  satis- 
factory or  useful  result  to  require  me  to  go 
through  the  said  books  myself^  and  that  it 
would  lead  to  great  and  useless  expense 
if  I  were  to  employ  an  accountant  so  to  do, 
inasmuch  as  I  could  only  state  the  result 
which  such  accountant  had  arrived  at,  the 
accuracy  of  which  result  I  should  not  be 
able  to  test;  and  I  also  humbly  submit 
that  I  ought  not  to  be  required  to  answer 
further  any  of  the  interrogatories  or  parts 
of  interrogatories  referred  to  in  this  para- 
graph of  my  answer." 

To  this  answer  the  plaintiff  excepted, 
first,  for  its  not  giving  any  account  of  the 
sums  received  in  respect  of  the  two  debts 
in  question  ;  secondly,  for  its  not  containing 
an  account  of  the  partnership  affairs  as 
required. 

Other  facts  stated  in  the  pleadings  at 
great  length  are  shortly  mentioned  in  their 
Lordships'  judgments. 

Mr,  Glasae  and  Mr.  EveriUy  for  the 
plaintiff,  cited 

Robwm  V.  Fligkty  33  Beav.  268; 
Drake  v.  8ymes^  Johns.  647  ;  s.  c  2  De 
Gex,  F.  &  J.  81 ;  29  Law  J.  Rep. 
(n.s.)  Chanc  349; 
Swahey  v.  SuUon,  1  Hem.  k  M.  514; 
Brookes  v.  Boucher,  31  Law  J.  Rep. 
(n.8.)  Chanc  821, 
in  support  of  the  contention  that  as  the 
foundation  of  the  suit  rested  on  the  facts 
which  they  sought  to  discover,  the  excep- 
tions were  necessary. 

Sir  R  Palmer,  Mr.  Little  and  Mr.  Ford 
Norths  for  the  defendant,  contended  that 
the  details  of  accounts  such  as  those  asked 
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for  could  not  be  material  to  the  only  ques- 
tions in  controversy  which  could  be  decided 
at  the  hearing,  namely,  whether  the  deed 
was  to  be  supported,  and  whether  it  in- 
cluded the  two  debts  from  Swayne  <fe 
Bovill  and  Swayne  &  Co.  That  the  admis- 
sions in  the  answer  were  amply  sufficient 
for  the  purposes  of  this  contention  ;  and 
the  accounts,  if  ever  taken  at  all,  must  be 
taken  under  a  decree.  They  cited 

Clegg   V.   Edmonson,    22   Beav.    125; 
s.  c    26  Law  J.  Rep.  (n.s.)  Chanc. 
673 ; 
Kay  V.    HarqreaveSy  14   Law  Times, 

N.S.  281;  ' 
De  la  Rue  ▼.  Dtddnsofiy  3  Kay  k  J. 

388; 
Lett  V.  Parry,  1  Hem.  AM.  517; 
Mansell  v.  Feeney,  2  Jo.  «k  H.  320; 
White  V.  Barker,  5  De  Gex  <fe  Sm.  746; 
the  answet  in  which  last  case  was  very 
similar  to  the  present,  and  was  supported. 
Mr,  Olasse,  in  reply. 

LoED  Jusf  ICE  Selwyn. — This  is  an  ap- 
peal from  an  orderof  Vice  Chancellor  Malins, 
by  which  he  has  overruled  exceptions  taken 
by  the  plaintiff  to  the  answerof  thedefendant 
for  insufficiency.  The  plaintiff  and  the  de- 
fendant, who  are  brothers,  appear  to  have 
carried  on  an  extensive  business  for  a  great 
number  of  years  in  partnership  together. 
For  some  time  the  books  and  accounts  of 
the  business  were  under  the  management 
of  the  plaintiff,  but  for  some  years  before 
the  dissolution  of  the  partnership  it  ap- 
peam  that  one  of  the  clerks  was  ap|)oint^ 
to  have  the  principal  superintendence  of 
the  books,  and  that  that  state  of  things 
continued  until  the  year  1861,  when  the 
dissolution  of  the  partnership  took  place, 
and  when  a  certain  instrument  was  executed 
regulating  the  terms  of  the  dissolution,  the 
object  of  this  suit  being  to  set  aside  that 
agrciement — [His  Lordship  stated  the  effect 
of  the  agreement  and  the  prayer  of  the  bilL] 

Now,  the  answer  having  been  put  in, 
and  being  necessarily  a  very  long  answer, 
it  comes  before  the  Court  upon  two 
exceptions,  and  the  point  principally  in 
dispute  relates  to  the  Second  of  those  two 
exceptions.  It  will  be  more  convenient  to 
take  them  in  the  order  in  which  they  stand, 
and  to  deal  in  the  first  instance  with  the 
£nfi  exception  [which  his  Lordship  stated]. 


Now  the  answer  which  the  defendant 
in  substance  gives  to  that — for  I  think  it 
is  not  necessary  to  occupy  the  time  of  tiie 
Court  in  reading  it  in  detail — ^is  this  :  he 
says,  I  have  not  received  anything  in  respect 
of  the  debt  at  all,  but  I  have  entered  into 
certain  transactions  with  the  persons  named 
in  this  interrogatory  and  exception,  by 
virtue  of  which  I  have  received  certain 
large  sums  of  money,  and  the  sums  I  have 
received  in  respect  of  the  subsequent 
transactions,  which,  in  my  view,  were  not 
received  at  all  in  respect  of  the  original 
debt,  were  of  such  an  amount  as  to  exceed 
the  sum  owing  on  the  original  debt.  That 
is  in  substance  what  the  defendant  says — 
I  deny  any  receipt  at  all  in  respect  of  the 
debt  mentioned  in  the  exception,  but  I  tell 
the  story  of  the  subsequent  transactions, 
and  admit  that  the  sums  I  have  received 
in  respect  of  those  subsequent  transactions 
are  more  than  the  whole  amount  of  the 
debt.  In  my  judgment,  under  those  ciraum- 
stMices,  the  principle  upon  which  the  Lords 
Justices  acted  in  the  case  of  Clegg  v.  Ed- 
monson, upon  which, — I  only  speak  from 
recollection, — ^they  did  not  pronounce  any 
absolute  judgment,  but  under  a  strong 
expression  of  opinion  from  them,  the  parties 
agreed  that  the  matter  should  stand  over, 
and  that  the  cause  should  be  heard  by  their 
Lordships,  as  an  original  cause  in  the  first 
instance ;  but  the  principle  which  was  there 
laid  down,  though  not  in  a  formal  judg- 
ment, and  which  has  been  followed  by  the 
present  Lord  Chancellor,  when  Vice  Chan- 
cellot,  was  this :  that  where,  with  respect 
to  any  particular  account  the  plaintiff's 
right  to  the  account  is  denied,  but  the  de- 
fendant in  his  answer,  without  prejudice 
to  the  denial  of  the  right,  gives  to  tiie 
plaintiff  such  an  admission  as  is  sufficient 
for  all  the  objects  and  purposes  of  the  suit 
up  to  and  including  the  decree,  the  defwd- 
dant  ought  not  to  be  compelled  to  give 
further  details  respecting  the  account  Ap- 
{^3ring  that  prindi^e  to  the  present  case, 
the  principal  object  of  the  pUontiff's  suit 
is  to  shew  that  by  surprise,  misrepresenta- 
Uon  and  concealment,  he  was  induced  to 
enter  into  the  agreement  of  November, 
1861,  and  that  ond  of  the  principal  subjects 
upon  whid)  he  was  so  surprised  and  de* 
eeived  was  tke  talue  of  the  debts,  and  tkU 
these  particular  debts  weM  lepresented  to 
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him,  and  believed  by  him,  to  be  of  little 
or  no  value,  whereas  in  tmth  they  tamed 
oat  to  be  of  very  great  valae.  Of  coarse, 
for  the  parpose  of  the  decree,  an  admission 
which  amounts  in  substance  to  this,  that 
if  the  sams  the  defendant  has  received  are 
to  be  taken  to  be  received  in  respect  of  the 
debt^  they  amount  to  mOre  than  the  whole 
debt,  is  in  substance  an  admission  that  the 
debt  represented  to  be  a  bad  debt  was  a 
good  debt,  and  consequently  that  admission 
is  sofScient  for  all  the  purposes  of  the 
plaint  up  to  and  including  the  decree. 
I  think,  if  the  matter  rested  there,  upon 
the  principle  to  which  I  have  alluded,  the 
Miswer  must  be  taken  to  be  sufficient.  But 
then  a  further  contention  has  been  raised 
on  behalf  of  the  plaintiff,  and  authorities 
have  been  cited  in  support  of  the  propor- 
tion, that  the  pUdntiff  in  cases  of  this  kind 
has  a  further  r^ht,  and  even  although  he 
may  obtain  an  answer  and  an  admission 
sufficient  to  enable  him  to  obtain  a  decree, 
he  has  the  further  right  of  requiring  such 
answer  and  admission  as  will  save  the  ex- 
pense of  any  further  inquiries,  and  will 
enable  him  to  obtain  at  the  hearing  a  final 
setUement  of  the  whole  matter.  But  I  think, 
in  this  case,  even  supponng  that  that  which 
has  been  termed  the  alternative  case  had 
been  pleaded  separately,  clearly  and  dis- 
tinctly, so  as  to  give  a  proper  foundation 
for  the  case  which  is  so  secondly  put  forth, 
— which,  in  my  judgment,  it  is  exceedingly 
doubtful  whether  we  could  hold  it  so 
upon  this  bill, — even  assuming  it  had 
been  so  pleaded,  it  is  obvious  in  a  case 
Hke  this  no  such  final  decree  could  be  made 
with  respect  to  those  debts  at  the  hear- 
ing of  the  cause,  because  even  if  we  adopt 
the  chaige  contained  in  the  bill,  and  treat 
the  defendant  as  being  a  trustee  in  respect 
of  these  debts,  and  all  sums  received  on 
account  of  them  for  tJie  partnership,  the 
result  would  be  that  the  defendant  would 
have  all  the  rights  that  a  trustee  possesses, 
in  respect  of  die  sums  so  received,  and  it 
appears  upon  the  pleadings  that  the  sums 
he  has  received  have  been  received  by  means 
of  very  large  expenditure  incurred  on  his 
bdialf.  First  of  all,  at  his  own  cost,  he  has 
obtained  the  extension  of  the  patent ;  he 
has  defended  the  patent,  and  if  he  is  to  be 
Seated  as  a  trustee  he  must  be  allowed,  as 
every  trastee  is,  all  loms  properly  eocpended 


by  him  for  the  defence  and  the  sustenance 
of  the  trust  estate;  and  in  the  present  case 
this  trust  estate,  assuming  it  to  be  such,  is 
one  which  has  been  acquired,  maintained 
and  defended  at  the  expense  of  the  defen- 
dant, and  of  course  an  account  of  those 
expenses  would  be  necessary  before  any 
such  decree  could  be  made.  Therefore,  I 
think  that  second  contention  on  the  part 
of  the  plaintiff  has  no  application  to  the 
circumstances  of  the  present  case,  because 
no  such  final  decree  could  be  made,  for 
under  no  circumstances  would  the  plaintiff 
be  entitled  to  an  absolute  decree  for  that 
asked  for  by  this  exception,  namely,  the 
sums  received  by  the  defendant  There- 
fore, I  think,  both  technically  and  sub- 
stantially, the  first  exception  is  answered, 
and  consequently  must  be  overruled. 

WitJi  respect  to  the  second  exception, 
which  is  the  principal  matter  in  dispute 
between  the  parties,  it  is  material  to  observe, 
first,  what  is  the  question  which  is  said  to 
have  remained  unanswered,  because  that 
which  is  sought  for  by  the  second  exception 
is  not,  as  was  attempted  to  be  argued, 
a  summary  or  balance-sheet,  or  a  statement 
of  the  amount  of  the  capital,  or  of  the 
amount  of  the  liabilities,  or  of  the  differ- 
ence between  those  two  amounts.  If  any 
quesUon  of  that  kind  had  been  asked,  and 
tiie  Court  had  seen  that  there  was  an 
attempt  on  the  part  of  the  defendant  to 
evade  answering,  even  as  to  his  belief  as 
to  matters  so  simple  and  easy  of  being 
ascertained,  the  Court  would  have  known 
how  to  deal  with  such  tok  attempted  eva- 
sion. The  counsel  properly  abstained  from 
troubling  the  Court  with  going  at  length 
through  the  interrogatories;  we  must  take 
it  that  no  such  question  is  asked,  or  if  it  is 
asked,  not  being  included  in  the  exceptions, 
it  must  be  treated  as  having  been  fully 
answ^ed.  That  which  we  have  to  deal 
with  is  the  matter  included  in  the  excep- 
tions, and  that  is,  that  the  defendant  is 
asked  to  ''set  forth  a  full,  true  and  par- 
ticular account,  and  all  particulars  of  all 
the  debts  and  liabilities  of  the  said  partner- 
ship at  the  date  of  the  said  agreement,  of 
the  2nd  of  November,  1861,  and  a  like 
account  «id  particulars  of  all  the  property, 
assets,  debts,  credits  and  effects  of  the 
paitnerddp,  and  the  value  thereof  respec- 
tively, and  of  each  particolar  item  thereof." 
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I  think  that  in  cases  where  the  particular 
account  of  a  very  extensive  business  is  asked 
for  in  that  manner,  the  principle  upon  which 
the  Court  has,  not  only  in  recent  decisions, 
but  always  acted,  has  been  to  consider  the 
circumstances  of  each  particular  case,  and 
to  inquire  what  useful  object  could  be 
attained  by  compelling  the  defendant  to 
put  in  an  account  where  it  is  unusually 
long,  complicated  and  involving  a  great 
deal  of  labour  and  trouble;  and  I  think  that 
the  more  strict  the  Court  is  in  compelling 
a  full  answer,  the  more  stringent  its  powers 
are  and  its  requisitions,  the  more  necessary 
it  is  that  the  Court  should  be  vigilant  in 
seeing  that  the  process  of  the  Court  is  not 
made  use  of  in  an  oppressive  manner  as 
against  the  defendant.  Lord  Redesdale  in 
hu  book,  at  page  312,  says,  that  "  In  the 
case  of  an  account  required,  whoUy  indepen- 
dent of  the  title,  the  Court  has  declined 
laying  down  any  general  rule,  deciding 
ordinarily  upon  the  circumstances  of  the 
particular  case.  Thus  to  a  IhII  stating  a 
partnership  and  seeking  an  account  of 
transactions  of  the  alleged  partnership,  the 
defendant  by  lus  answer  denied  the  part- 
nership, and  declined  setting  forth  the 
account  required,  insisting  that  the  plaintiff 
was  only  his  servant,  and  the  Court,  con- 
ceiving the  account  sought  not  to  be 
material  to  the  title,  overruled  exceptions 
to  the  answer  for  not  setting  forth  the 
account.  And  where  a  plea  has  been 
ordered  to  stand  for  an  answer,  with  liberty 
to  except  to  it  as  an  insufficient  answer,  the 
Court  has  sometimes  limited  the  power  of 
excepting  so  as  to  protect  the  defendant 
from  setting  forth  accounts  not  material  to 
the  plaintiff^s  title,  where  that  title  has  been 
very  doubtful*'  In  like  manner  in  the  case 
which  we  were  referred  to  of  White  v. 
Barker,  which  was  a  case  before  Sir  James 
Parker,  than  whom,  few,  if  any,  higher 
authorities  could  be  cit^  with  respect  to 
any  matter  relating  to  equity  pleading,  in 
that  case  the  Vice  Chancellor  says,  "  If  the 
question  were  as  to  the  technical  and  formal 
sufficiency  of  this  answer,  it  is  very  possible 
that  the  Court  would  allow  this  exception. 
In  this  case  these  defendants  were  required 
by  the  bill  to  set  forth  the  accounts  in 
question  in  the  suit  with  a  measure  of 
detail  which  they  said  on  their  oath  would 
involve  a  most  oppressive  amount  of  labour, 


and  would  also  occupy  much  time,  and  it 
is  ui^ged  by  these  defendants  that  the  plain- 
tiff himself^  by  exercising  a  certain  amount 
of  labour  and  attention,  would  be  able  to 
obtain  all  the  information  which  he  seeks. 
Now,  the  Court  is  bound  to  consider  what 
object  the  plaintiff  would  gain  by  compelling 
these  defendants  to  incur  the  labour  he 
requires  of  them.  These  defendants  have 
stated  where  the  materials  may  be  found 
for  obtaining  the  information  sought, 
namely,  in  the  books  and  papers  mentioned 
in  the  schedule  to  their  answer.  They  say 
that  the  plaintiff  has  always  had  access  to 
these  documents,  and  that  they  have  been 
investigated  by  his  accountant  It  is  not 
alleged  by  the  plaintiff  that  anything  has 
been  fraudulently  or  erroneously  inserted 
or  omitted.  No  object  would  be  gained  by 
compelling  these  defendants  to  give  all  the 
accounts  in  detail  in  the  manner  asked  for 
by  the  bill. 

Now,  it  was  attempted  in  argument  to 
distinguish  that  case  from  the  present  by 
saying  that  in  the  present  case  the  accounts 
which  are  sought  for  by  this  interrogatory 
are  material  for  the  purpose  of  establishing 
the  case  of  surprise  and  misrepresentation 
which  is  alleged  by  the  bill,  and  con- 
sequently that  they  are  the  foundation 
of  the  title  of  the  relief  of  the  plaintiff 
and  that  that  was  not  the  case  in 
White  V.  Barker.  But  on  reference  to 
White  V.  Barker,  it  wiU  be  found  that 
there  the  plaintiff  sought  a  declaration 
that  a  particular  business  was  the  same 
business  as  had  been  carried  on  by  the 
intestate  during  his  life,  and  it  asked  for  a 
declaration  that  that  business  ought  to  be 
considered  as  having  been  carried  on  by  the 
defendants  for  the  benefit  of  the  estate,  and 
for  the  consequential  account.  It  is  obvi- 
ous, therefore,  that  the  accounts  there 
sought  were  very  material  for  the  purposes 
of  dbewing  the  circumstances  under  which 
the  business  was  carried  on,  and  for  the 
purpose  of  proving  the  identity  of  the  busi- 
ness upon  which  the  title  of  the  plaintiff 
in  that  case  to  the  declaration  sought  by 
the  bill,  was  dependent.  I  think,  there- 
fore, that  that  case  is  an  authority  in  point 
upon  the  present  case,  and  if  we  take  the 
rule  as  expressed  by  liord  Redesdale,  that 
in  these  cases  of  laborious  accounts  the 
Court  must  look  at  the  particular  circum- 
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stances  of  each  case,  or,  to  express  it  in 
the  language  of  Sir  James  Parker,  we  must 
inquire  what  object  would  be  gained  by 
the  plaintiff  by  compelling  the  defendant 
to  do  that  which  he  is  required,  at  great 
expense  and  trouble  to  do,  and  then  look  at 
the  circumstances  of  the  present  case,  I 
think  we  shall  find  the  circumstances  are 
stronger  in  favour  of  the  defendant  than 
those  which  existed  in  White  v.  Barker  ; 
because,  in  the  first  place,  if  we  look  at  the 
bill  itself,  we  find  it  stated  by  the  plaintiff, 
at  the  bottom  of  page  3.  of  the  bill,  that 
<'  nothing  but  the  fullest  investigation  of 
the  books  and  accounts  by  a  professed  ac- 
countant, and  the  fullest  information  on 
the  part  of  the  defendant,  would  have 
enabled  the  plaintiff  to  discover  how  the 
afiairs  of  the  partnership  itself  stood.'' 
That  is  a  statement  with  respect  to  the 
time  at  which  the  dissolution  took  place, 
namely,  the  2nd  of  November,  1861,  which 
is  the  precise  time  which  is  mentioned,  and 
in  respect  of  which  the  account  sought  for 
by  this  second  exception  comes  down.  The 
exception  is  to  ask  for  an  account  of  all  the 
debts  and  liabilities  of  the  partnership  at 
the  date  of  the  agreement  of  the  2nd 
of  November,  1861,  and  then  if  we  turn 
to  the  account  given  by  the  defendant, 
after  referring  in  the  sixth  page  of  his 
answer  to  the  39th  interrogatory,  he  says 
that  he  has  "  set  forth  to  the  fiillest  and 
best  of  my  knowledge,  recollection,  informa- 
tion and  belief,  answers  to  all  such  of  the 
aforesaid  inquiries,  and  such  particulars 
thereof,  as  can  be  answered  without  setting 
forth  at  great  length  and  with  unnecessary 
prolixity,  accounts  of  transactions  of  great 
magnitude,  and  extending  as  to  many  of 
the  inquiries  over  a  great  number  of  years;" 
and  he  says  he  is  at  present  unable  to  set 
forth  any  other  account  Then  he  mentions 
the  fact  of  the  order  having  been  obtained 
under  which  the  books  are  now  deposited 
in  London,  this  being  a  Liverpool  business, 
and  under  an  order  obtained  by  the  plaintiff 
himself.  Then  he  says,  "  I  am  upwards  of 
sixty-eight  years  of  age,  and  am  not  a  pro- 
fessional accountant,  and  that  I  believe  it 
would  require  long  and  continuous  labour 
of  a  professional  accountant  and  consider- 
able expenditure  of  time  and  money  to 
ascertain  from  the  said  books  such  of  the 
various  particulars  inquired  after  in  the 


interrogatories  and  parts  of  interrogatories 
referred  to  in  this  paragraph  of  my  answer 
as  can  be  ascertained  therefrom."  There- 
fore, when  we  look  at  the  object  to  be 
gained  by  the  plaintiff,  one  can  understand 
that  if  he  had  asked  any  of  those  precise 
and  particidar  questions  to  which  I  alluded 
at  the  outset  of  my  observations  upon 
this  exception,  he  might,  and  probably 
would  have  obtained  something  which  was 
material  for  the  purpose  of  the  suit  up  to 
and  including  the  decree ;  but  he  has  either 
not  thought  fit  to  ask  any  such  question, 
or  if  he  has  asked  it,  he  has  admitted  that 
he  has  obtained  a  sufficient  answer  to  that 
question.  But  it  appears  to  me  that  no 
useful  object  coidd  be  attained  by  the 
plaintiff  by  obtaining  a  precise  answer  to 
the  very  particular  and  minute  interroga- 
tory of  setting  forth  all  the  particulars  of 
''  all  the  debts  and  liabilities  of  the  part- 
nership, and  a  like  account  of  all  the  pro- 
perty, assets,  debts,  credits  and  effects  of 
the  partnership,  and  the  value  thereof 
respectively,  and  of  each  particular  item 
thereof."  That  would,  in  truth,  be  nothing 
more  than  setting  out  a  long  account  copied 
from  these  books,  of  which  the  defendant, 
in  fact,  knows  no  more  than  the  plaintiff, 
books  to  which  the  plaintiff  himself  had 
access  up  to  the  very  day  of  the  date  of  the 
dissolution  of  the  partnership,  and  which, 
for  a  period  some  years  prior  to  the  dissolu- 
tion of  the  partnership,  had  been  kept  by 
the  plaintiff  himself.  1  think,  therefore,  that 
no  useful  object  would  be  answered  by  a 
mere  setting  out  the  accounts  in  those 
books,  and  that  every  object  would  be 
answered  by  an  inspection  of  those  books, 
which  he  is  at  liberty  to  see  at  any  time, 
and  that  consequently  the  defendant  has 
done  all  that  is  incumbent  upon  him  when, 
in  answer  to  an  interrogatory  framed  like 
this,  he  has  given  the  statements  which 
are  contained  in  his  answer.  I  think,  there- 
fore, that  this  exception,  like  the  other, 
must  be  overruled;  and  although,  at  the 
present  stage  of  the  cause,  it  is  not  for  the 
Court  to  speculate  upon  the  probability  of 
the  success  of  the  suit,  it  is,  I  think,  suffi- 
cient to  say  that  the  nature  of  the  case 
alleged  by  this  bill  and  the  character  of  the 
interrogatories  are  not  such  as  to  induce 
the  Court  to  depart  from  the  usual  rule  of 
making  the  costs  follow  the  event  I  think, 
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therefore,  in  this  case  the  order  of  the  Vice 
Chancellor  must  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Justice  Giffard. — There  are  two 
exceptions  in  this  case.  The  first  of  the 
exceptions  refers  to  a  debt  owing  from 
Swayne,  Bovill  k  Co.,  and  goee  to  an 
amount  received  in  respect  of  that  debt 
.  and  the  amount  received  in  respect  of  the 
securities  for  that  debt  The  answer  in 
respect  of  this  matter  says,  that  nothing 
has  been  received  in  respect  of  the  debt ; 
but  says  further,  that  the  debt  has  been 
given  up;  that  patents  which  to  some 
extent  formed  a  security  for  the  debt  have 
been  taken  by  the  defendant;  and  that 
more,  for  the  answer  amounts  to  that,  has 
been  received  upon  those  securities  than 
the  total  amount  of  the  debt.  Now,  if  we 
take  the  main  part  of  the  case  made  by  the 
plaintiff's  bill,  it  is  quite  clear  that  this 
debt  could  only  form  one  item  in  a  very 
large  account,  and  that,  at  the  hearing  of 
the  cause,  even  if  you  had  the  exact  amount 
which  had  been  received,  you  could  not 
possibly  get  any  specific  sum  of  money. 
That  being  so,  I  think,  upon  that  ground, 
with  reference  to  the  main  part  of  the 
case,  the  answer  is  abundantly  sufficient. 

Then,  if  we  come  to  the  second  part  of 
the  case,  which  is  this, — ^if  I  do  not  succeed 
on  the  first,  at  all  events  this  debt  ought 
to  have  been  excluded  from  the  agreement 
altogether,  and  is  a  distinct  and  separate 
matter ;  taking  the  second  part  of  the  case, 
it  is  quite  clear  that,  even  if  the  plaintiff 
could  succeed,  very  large  allowances  must 
be  made  to  the  defendimt  in  respect  of  his 
expenditure  upon  these  patents  which  he 
has  incurred;  and  thereifore,  even  on  the 
second  part  of  the  case,  no  specific  amoimt 
coidd,  by  possibility,  if  these  questions 
were  specifically  answered,  be  recovered  by 
the  plaintiff.  But  I  go  even  further  than 
that,  for  I  say  that  on  this  bill,  framed  as 
it  is,  the  utmost  that  the  plaintiff  could 
recover  would  be  one -half  of  the  total 
amount  of  the  debt  which  Swayne,  Bovill 
dc  Co.  owe ;  and  there  is  abundant  admis- 
sion on  the  face  of  the  answer  to  give  him 
one-half  of  the  total  amount,  even  if  at  the 
hearing  of  this  cause  he  ^ould  be  held 
entitled  to  that  sum.  Therefore  I  am  clearly 
of  opinion  that  the  first  exception  is  suffi- 
ciently answered. 


With  respect  to  the  second  exoepti<Nm  it 
is  material  to  look  to  the  terms  of  that 
exception.  Now  the  terms  of  that  exception 
are  these,  **  Let  the  defendant  set  forth  a 
full,  true  and  particular  account  and  all 
particulars  of  all  the  debts  and  liabilities 
of  the  said  partnership  at  the  date  of  Uie 
said  agreement  of  the  2nd  day  of  Novem- 
ber, 1861,  and  a  like  account  and  par- 
ticulars of  all  the  property,  aissets,  debts, 
credits  and  effects  of  the  partnership,  and 
the  value  thereof  respectively,  and  of  each 
particular  item  thereof  lliat  is  a  very 
wide  and  roving  question,  not  dealing  with 
even  a  balance-^eet,  or  denling  with  results, 
or  dealing  with  anything  specific  at  all; 
but  really,  and  in  substance,  asking  for 
that  which  one  would  naturally  expect  to 
be  contained  in  the  partnership  books ;  and 
if  not  contained  in  the  partnership  books, 
one  would  naturally  expect  there  would  be 
no  record  of  auytlung  of  the  sort  What 
have  we  in  the  defendant's  answer )  The 
defendant  refers  to  the  books.  He  says  that 
they  have  been  produced ;  that  the  plain- 
tiff himself  kept  them  up  to  a  given  time ; 
that  the  [^ntiff  has  had  full  discovery 
with  resp^  to  them ;  that,  as  to  a  large 
part  of  them,  they  have  been  deposited 
with  the  clerk  of  records  and  writs,  and 
there  remain  deposited;  that,  as  to  the  rest 
of  them,  they  are  in  constant  use,  but 
the  plaintiff  can  see  them.  He  says  that 
he  is  willing  to  be  bound  by  the  books; 
and  he  says  further,  "that,  save  by  the 
examination  and  inspection  of  the  said 
books,  I  have  no  means  whatsoever  of 
obtaining  or  giving  any  further  or  other 
knowledge  or  information  than  such  as  is 
contained  in  this  my  answer,  with  reepeet 
to  any  of  the  particulars  inquired  after  in 
any  of  the  interrogatories  or  parts  of  inter- 
rogatories referred  to  in  this  paragraph.^ 
Li  my  opinion  that  is  a  sufficient  answer, 
even  without  going  to  the  case  of  White  ▼. 
Barker,  I  am  satisfied,  however,  that  the 
decision  in  White  v.  Barker  is  a  very  sound 
decision.  I  am  satisfied  that,  in  all  matters 
of  this  sort,  the  Court  must  look  at  the 
particular  circumstances  of  each  csm,  and, 
looking  at  the  particular  circumstances 
of  each  case,  must  judge  for  itself  what  is 
and  what  is  not  reasonable.  For  these  rea- 
sons I  think  that  the  decision  in  the  Court 
below  was  right,  and  that  tbia  i^peal  ou^ 
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to  be  dismissed  with  costs ;  and  further,  I 
do  not  at  all  hesitate  to  say  this  most  dis- 
tinctly ;  namely,  that  though  the  allowance 
of  these  exceptions  might  be  a  matter  of 
Texation,  expense  and  trouble  to  the  defen- 
danty  I  am  satisfied  that  their  allowance 
wonld  in  no  way  tend  to  assist  the  phiintiff 
in  the  doe  prosecution  of  this  suit. 


8olicitan — Menii.  KorriB  k  ADen,  Agents  for 
Mr.  J.  B.  Barrow,  8t.  Hdeni,  for  appelbuit ; 
Mr.  J.  H.  Lydall,  agenl  for  Menra.  T.  k  T. 
Mactiny  LhnqKMl,  for  rapondant 


Stuabt,  V.C. 
Feb.  15,  16. 


DEAK  V.  VERITY, 


WriUen  Agreement  to  Grcmi  a  Leoie — 
Parol  VanaJtion  of  the  Contract — Uncer- 
tatnty — Speeifie  Performance, 

An  agreetnent  to  grant  a  lease  of  certain 
premises  was  contained  in  three  letters.  The 
letters  specified  the  term  and  the  amowU  of 
rent;  and  stipulated  that  the  intended  lessee 
(the  plaintiff)  was  **  to  do  all  the  patniing^ 
papering^  repairing ,  deeoratingy  dsc  during 
the  term."  The  intended  lessor  (the  defen. 
dantj  refused  to  grant  a  lease  upon  the 
footing  of  the  agreement  He  contended  that 
an  essential  part  of  it  wasy  that  the  plaintiff 
had  perbally  undertaken  to  expend  1,000/., 
Ml  a  particular  manner,  in  improving  the 
premises^  and  that  he  would  allow  covenants 
to  compel  him  to  do  so  to  be  inserted  in  the 
lease;  that  the  plaintiff  had  not  performed 
that  part  of  the  agreement,  but  had  objected 
to  such  covenants;  and,  further,  that  the 
agreement,  as  stated  by  the  plaintiff,  was  too 
vague  and  uncertain  for  this  Court  to  en- 
force. 

Held,  that  the  plaintiff  was,  upon  the 
facts  of  the  case,  entitled  to  a  decree  for 
specific  performance,  and  with  costs. 

Clarke  v.  Grant,  14  Ves.  519,  Clowes  v. 
Higginson,  1  Ves.  ds  B.  524,  and  Taylor 
V.  Portington,  7  De  Qex,  M.  dh  O.  328, 
observed  upon. 

The  object  of  this  suit  was  to  obtain  a 

decree  for  the  specific  performance,  by  the 

defendant,  of  an  agreement  to  grant  a  lease 

of  a  certain  house  called  Yale  Iiodge,  and 

Nsw  StBns,  88.— CHAva 


the  gardens,  paddocks  and  outbuildingB 
thereof^  in  tiie  parish  of  Winkfidd,  in  the 
county  of  Berks. 

The  plaintiff  was  an  upholsterer  in  Lon- 
don. The  defendant  was  the  owner  in  fee 
of  Vale  Lodge.  In  May,  1865,  the  defendant 
entered  into  a  written  agreement  with  a  Mr. 
Frederick  John  Owen  to  let  Vale  Lodge  to 
him  for  a  term  of  seven  years  from  the  25th 
of  Mardi  then  last,  at  a  rent  of  110^  Mr. 
Owen  took  possession  of  the  house,  and 
furnished  it  with  goods  hired  from  the 
plaintiff.  In  August,  1865,  the  plaintiff 
called  on  the  defendant,  and  told  lum  that 
Mr.  Owen  had  got  into  trouble,  and  had 
finally  left  Vale  Lodge,  adding,  that  he  was 
uneasy  on  account  of  his  fiirniture  there. 
The  plaintiff  then  endeavoured  to  arrange 
with  the  defendant  for  a  lease  of  the  house, 
and  told  him  that,  if  he  had  it,  he  would 
lay  out  1,000^  in  enlarging  it  He  stated 
that  the  improvements  which,  in  his  opinion, 
were  required  for  it  were  the  building  out 
the  dining-room  to  twice  its  then  present 
size,  and  raising  the  house  a  storey ;  and 
that  those  improvements  would  cost  1,000^ 
at  least.  Some  correspondttice  afterwards 
ensued  between  the  parties ;  and  on  the 
27th  of  September,  1865,  the  plaintiff  and 
the  defendant  met  at  the  office  of  a  Mr. 
Mason,  a  house  agent,  at  Windsor.  The 
plaintiff  then  wrote  and  handed  the  follow- 
ing letter  to  the  defendant : 

<'a7/9y^5,  Vale  Lodge,  TTinkfiekl,  Berks. 

**  Dear  Sir, — I  make  you  an  offer  of  90/. 
per  annum  for  your  house,  on  a  lease  of  three, 
seven,  fourteen,  twenty-one  or  forty-two 
years,  at  my  option ;  I  agree  to  commence 
rent  from  the  29th  of  September,  1865 ; 
and  I  agree  to  do  all  repairs,  painting, 
papering,  decorating,  kc  mysell 
"  Yours  truly, 

"W.  Dear. 
"To  C.F.  Verity,  Esq.*' 

The  defendant  rc^ul  that  letter,  and 
remarked  that  he  should  prefer  the  word 
"agree''  to  be  used  instead  of  the  word 
"offer."  Accordingly,  in  compliance  with 
the  defendant's  request,  the  plaintiff  then 
wrote  on  the  fly-leaf  of  the  sheet  of  paper, 
on  which  that  letter  was  written,  another 
one,  which  was  as  follows : 

"27/9/[65,  Y«le  Lodge,  WinkBeld,  Berks. 

"  Dear  Sir, — ^I  agree  to  take  this  house, 
on  a  lease  of  three,  seven,  fourteen,  twenty- 
2Q 
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one  or  forty-two  jeare,  at  my  option.  Rent 
to  commence  from  the  29th  of  September, 
1865.  I  further  agree  to  do  all  the  painting, 
papering,  repairing,  decorating,  &c,  during 
the  term  of  lease ;  and  I  fiirUier  agree  to 
pay  for  the  said  lease,  not  to  exceed,  say 
eight  guineas. 

"  William  Dear. 
"  To  C.E.  Verity,  Esq. 

"  N.R — You  are  not  to  come  upon  me 
or  my  goods  for  any  previous  rent 

"W.  Dear. 
"C.F.  Verity,  Esq." 

The  defendant,  on  receiving  that  letter 
from  the  plaintiff,  wrote  and  h^ded  to  him 
another,  which  was  as  follows : 

"27th  Sept.  1865. 

"Dear  Sir, —  Vale  Lodge,  Winkfield, 
Berks, — I  agree  to  accept  your  terms  for 
this  house  as  per  your  letters,  dated  the 
27th  of  September,  1865. 

"  Charles  F.  Verity. 
"To  Wm.  Dear,  Esq." 

The  plaintiff  alleged  that,  in  pursuance 
of  the  i^eement  contained  in  the  aforesaid 
letters,  he  entered  into  the  possession  of 
the  premises  on  the  29th  of  September, 
1865,  and  still  was  in  such  possession  of  the 
same.  He  also  averred,  that  in  full  faith 
and  reliance  that  the  agreement  would  be 
performed  by  the  defendant,  he  had  laid 
out  and  expended  upwards  of  500L  in 
alterations  and  repairs  of  the  premises,  and 
had  painted,  papered  and  decorated  the 
residence  at  considerable  cost 

Some  further  correspondence  then  took 
place  between  the  parties  with  reference  to 
the  lease  itself,  and  the  defendant  wrote 
to  the  plaintiff  as  follows  : 

"  7,  Wellington  Square,  26th  Nov.,  1865. 

"Dear  Sir, — Absence  from  home  has 
prevented  me  from  answering  your  note  of 
the  23rd  instant  before,  and  previous  to 
that,  press  of  business,  from  seeing  you, 
which  I  wished  to  do,  in  order  to  agree 
upon  the  form  of  words  to  be  put  in  the 
draft  lease,  as  touching  the  alterations  and 
improvements.  *  *  I  am  faithfully 
yours, 

"  Charles  F.  Verity. 
**W.  Dear,  Esq." 

The  plaintiff  alleged  that  the  defendant 
wished  to  import  into  the  proposed  lease 
terms  binding  the  plaintiff  to  execute 
certain  alterations  and  improvements  in  the 


premises  not  comprised  in  the  three  first 
above-stated  letters.  To  those  terms  the 
plaintiff  declined  to  accede;  and  when 
applied  to  by  the  defendant  for  the  rent 
due  at  Christmas,  1866,  refused  to  pay  it 
until  he  had  received  his  lease.  The  d^en- 
dant  then  wrote  to  the  plaintiff  to  say  that 
it  was  most  ridiculous  that  he  ^ould 
receive  no  rent  for  his  place  till  the  lease 
was  signed,  and  that  if  the  plaintiff  point 
blank  refused  the  covenants  for  alterations 
and  improvements,  of  course,  in  justice, 
the  defendant  was  entitled  to  receive  rent 
at  the  rate  of  110/.  per  annum,  instead  of 
90/.;  the  reduction  having  been  made  by 
the  defendant  in  consideration  of  the  im- 
provements and  additions  to  be  made  by 
the  plaintiff. 

The  plaintiff^  by  his  bill,  then  allied 
that  he  had  prepared  a  lease  of  the  premises, 
in  pursuance  of  the  terms  of  the  agreement, 
and  that  such  lease  had  been  tendeSred  to  the 
defendant  for  execution  by  him;  but  that  he, 
although  requested  so  to  do,  absolutely 
refused  to  execute  the  same. 

The  bill  prayed  (inter  alia  J  that  the 
agreement  so  made  and  entered  into  by  or 
between  the  plaintiff  and  the  defendant,  in 
the  three  first  above-stated  letters  contained, 
for  a  lease  of  the  said  house  and  premises 
might  be  specifically  performed  by  the 
defendant,  Uie  plaintiff  being  willing  to 
perform  the  same  so  far  as  it  remained 
on  his  part  to  be  performed;  that  proper 
directions  might  be  given  for  settling 
a  lease  of  the  said  premises  from  the  defen> 
dant  to  the  plaintiff,  pursuant  to  the  terms 
of  the  said  agreement;  and  that  the  defrai^ 
dant  might  be  decreed  to  execute  such 
lease,  and  to  pay  to  the  plaintiff  his  costs  of 
this  suit. 

The  defendant's  case  was,  in  substance, 
that  the  plaintiff  had  verbally  agreed  to 
expend  1,000/.,  as  hereinafter  particularly 
mentioned,  on  the  property;  that  the  lease 
was  intended  to  contain  covenants  with 
respect  thereto,  binding  on  the  plain- 
tiff; and  that  the  defendant  had  signed 
the  aforesaid  letter,  dated  the  27th  of 
September,  1865,  on  the  faith,  and  on  the 
faith  only,  of  that  arrangement  being 
carried  out 

The  defendant  by  his  answer  stated  as 
follows : 

"  Whilst  we  [t.  e,  the  plaintiff  and  defen*- 
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dant]  were  at  Windsor  as  aforesaid,  the 
plaintiff  made  farther  proposals  to  me  for 
a  lease  of  the  premises,  and  I  ultimately 
agreed  to  grant  him  a  lease  thereof,  at  a 
rent  of  90/.  a  year,  for  the  term  mentioned 
in  a  letter  of  Ms,  dated  the  2drd  of  Septem- 
ber, 1865,  on  condition  that  the  plaintiff 
should  forthwith  bnild  out  the  dining-room 
as  aforesaid,  and  raise  the  house  a  storey, 
in  the  manner  suggested  by  him  at  our 
former  interviews,  and  should  expend  the 
sum  of  1,000/.  at  least  in  such  improve- 
ments.'' 

The  plaintiff's  said  last-mentioned  letter 
of  the  23rd  of  September,  1865,  was  as 
follows : 

'*  Upholstery,  Estate  and  Hoase  Agency  Estab- 
iiahment,  80  and  31,  St.  George's  Place,  Hyde 
Park  Corner,  S.W.  London,  f 


"  Dear  Sir, — ^Vale  Lodge, — I  make  you 
an  offer  for  this  house,  85/.  per  annum,  rent 
to  commence  from  29/9/65.  If  you  accept 
these  terms  on  a  lease  for  three,  seven, 
fourteen,  twenty-one  or  forty-two  years, 
at  my  option,  I  am  ready,  and  will  do  all 
repairs  and  alterations,  painting  and  paper* 
ing,  <fec.  This  offer  will  only  be  kept  to  by 
me  on  consideration  of  your  accepting  me 
before  four  o'clock  this  day.  I  am,  dear  Sir, 
yours  truly, 

'*W.  Dear. 

"  —  Verity,  Esq." 

The  defendant,  however,  refused  that 
offer,  as  well  as  a  subsequent  one  which 
was  made  to  him  by  the  plaintiff. 

With  reference  to  what  took  place  at 
Mr.  Mason's  office,  when  the  first  three 
letters  were  written  and  signed,  the  defen- 
dant stated  as  follows : 

"  Before  leaving  Windsor  to  go  to  Vale 
Lodge  the  plaintiff  went  into  the  office  of 
Mr.  Mason  for  the  purpose,  as  he  stated, 
of  putting  into  writing  the  agreement 
which  we  had  entered  into.  I  went  with 
him,  and  the  plaintiff  thereupon  wrote  a 
few  lines  on  a  sheet  of  note-paper  and 
handed  it  to  me.  I  read  what  had  been  so 
written  by  the  plaintiff,  and  said,  as  the 
fact  was,  that  I  thought  we  had  come  to 
Mr.  Mason's  to  have  an  agreement  prepared 
for  us  both  to  sign ;  that  what  the  plaintiff 
had  so  written  was  no  agreement  at  all; 
that  it  did  not  contain  any  provisions  as  to 
the  plaintiff's  laying  out  1,000/.  in  building 


out  the  dining-room  and  raising  the  house 
a  storey,  and  I  handed  back  the  sheet  of 
paper  to  the  plaintiff.  The  plaintiff  thereupon 
wrote  the  second  letter,  dated  *  27/9/65,' 
as  aforesaid,  and  said  that  with  a  note  of 
acceptance  from  me  it  would  constitute  an 
agreement  between  us.  I  objected  to  this 
letter,  as  I  had  done  to  the  first,  that  it  did 
not  contain  any  provisions  as  to  the  plain- 
tiff's building  out  the  dining-room  and 
raising  the  house  a  storey,  and  laying  out 
the  said  sum  of  1,000/.  In  answer  to  my 
objection  the  plaintiff  said,  all  that  will 
be  put  in  the  lease;  we  are  not  writing 
out  a  lease  now,  and  cannot  put  every- 
thing in  an  agreement  All  I  want  is 
something  settled  to  save  my  furniture 
being  taken  for  rent,  or  used  words  to  that 
effect.  After  this  explanation,  Mr.  Mason, 
who  was  present  and  heard  the  discussion 
between  us,  stated  that  it  would  be  all 
right;  that  the  plaintiff  knew  more  about 
such  matters  than  I  did ;  that  the  rent  was 
a  good  one,  considering  the  outlay  the 
plaintiff  was  going  to  make  on  the  property; 
and  I,  ultimately,  on  the  faith  of  the  plain- 
tiff's statement  that  provision  should  be 
made  by  the  lease  for  the  expenditure  of 
1,000/.  by  him  in  the  improvements  which 
he  had  agreed  to  make,  wrote  and  signed 
at  the  dictation  of  the  plaintiff  the  letter 
dated  the  '  27th  of  September,  1865,'  as 
aforesaid,  and  handed  it  to  the  plaintiff 
I  believed  that  the  plaintiff,  when  I  handed 
back  to  him  the  said  sheet  of  paper  on 
which  the  said  first  letter  was  written  by 
him,  had  destroyed  it;  and  I  was  not 
aware  until  the  bill  in  this  suit  was  filed 
that  the  letter,  dated  the  27th  of  Septem- 
ber, 1865,  referred  to  any  letter  other 
than  that  which  was  dated  the  *  27/9/65,' 
as  aforesaid.  Until  I  went  to  Mr.  Mason's 
office  I  did  not  know  that  he  and  the 
plaintiff  were  acquainted  with  each  other. 
I  afterwards  discovered  that  the  plain- 
tiff had  for  some  time  prior  to  the  said 
27th  of  September  been  in  communication 
with  the  said  Mr.  Mason  with  reference 
to  Vale  Lodge,  and  that  he  had  in  fact 
instructed  him  to  let  Vale  Lodge  for  the 
plaintiff.  The  plaintiff  at  and  for  some 
time  prior  to  the  said  27th  of  September 
was  in  possession  of  the  said  house  and 
premises,  having  been  let  into  such  pos- 
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session    by    the     said     Frederick     John 
Owen." 

The  defendant  foiiher  stated,  that  the  said 
house  and  premises,  as  the  same  were,  in 
the  occupation  of  the  said  Frederick  John 
Owen,  were  well  worth  110/.  a  year,  and 
he  should  have  had  no  difficulty  in  getting 
another  tenant  for  the  same  at  tha^  rent 
He  also  stated  that  the  letter  written  by 
him  on  the  27th  of  September,  1865,  did, 
in  fact,  refer  only  to  the  plaintJITs  letter 
which  was  dated  "27/9/65";  and  he  de« 
posed  that  the  final  letter  ''  s"  to  the  word 
letters  in  his  letter  of  the  27th  of  Septem- 
ber, 1865,  was  not  written  by  him,  but  had 
been  added  to  that  word  since  he  wrote 
the  letter. 

The  defendant  had  sued  the  plaintiff  at 
law  for,  and  had  recovered  a  sum  of  157^ 
for  rent  due  to  him  from  the  29th  of 
September,  1865,  to  the  day  of  payment 
thereofl  llie  defendant  denied  having  had 
a  lease  submitted  to  him,  in  accordance 
with  the  agreement ;  and  by  the  last  pan^ 
graph  of  Us  answer  submitted  that  *'  the 
three  first  above  -  stated  letters  did  not 
contain  in  themselves  a  valid  and  binding 
agreement  for  a  lease  of  the  said  premises, 
according  to  the  terms  therein  respectively 
alleged  to  be  contained."  He  said  ^'  It  was 
a  term  of  the  agreement  entered  into  be- 
tween the  plaintiff  and  me,  that  the  lease 
to  be  granted  by  the  defendant  should 
contain  a  covenant  on  his  part  forthwith 
to  expend  the  sum  of  1,000/.  at  the  least  in 
building  out  the  dining-room  and  raising 
the  house  a  storey  higher.  This  covenant 
was,  in  fact,  the  consideration  for  my  agree- 
ing to  grant  the  said  lease  to  the  pkuitiff 
for  so  long  a  term  as  forty-two  years, 
determinable  only  at  his  option ;  and  at  a 
rent  lower  by  20/.  than  that  at  which  I 
had  let  the  same  to  Mr.  Owen." 

The  plaintiff  by  his  evidence,  denied 
that  he  ever  offered  to  lay  out  1,000/.,  or 
any  other  specific  sum,  in  repairs  and 
alterations  upon  the  said  premises.  He 
denied  the  other  allegations  of  the  defen- 
dant in  his  answer,  as  to  the  reduction  of 
the  rent,  and  said  that  he  had  originally 
taken  possession  of  the  house  when  Owen 
left  it,  with  the  view  solely  of  looking  after 
his  furniture,  which  was  there,  but  he  was 
not  a  tenant  of  Owen's. 


Several  witnesses  were  examined,  and 
some  of  them  were  cross-examined  in  op&i 
Court,  as  to  the  matters  in  issne  in  tbe 
cause. 

Mr.  Mason's  depoeition  was  of  import- 
ance. He  was  examined  ex  parte  on  repli- 
cation filed,  and  he  swore  that  he  waa 
concerned  for  neither  the  plaintiff  nor  the 
defendant  ....  They  appealed  to  him 
as  to  the  bargain  they  were  making,  as  to 
letting  the  house,  and  his  impressioii  waa 
thatther»tspokenofwa8  90^  He  refined 
to  give  any  opinion  on  the  matter ;  but  h» 
impression  at  the  time  was,  that  it  was 
plenty  of  money  for  it ;  70/.  or  80/.  was  a 
reasonable  rent  at  that  time.  He  thoo^t 
the  plaintiff  considered  he  was  making  a  good 
bargain.  Nothing  passed  in  his  presence  as 
to  the  plaintiff  laying  out  1,000/1  in  im- 
proving and  enlaiging  the  premises^  He 
would  not  have  recommended  a  euatomer 
of  his  to  give  90/.  a  year  for  the  house,  on 
a  repairing  lease.  He  never  said  ''  that  it 
would  be  iJl  right ;  that  the  plaintiff  knew 
more  about  such  matters  than  the  defon^ 
dant  did ;  that  the  rent  was  a  good  one 
considering  the  outlay  the  plaintiff  was 
going  to  make  on  the  property,"  or  any- 
thing to  that  effect 

Mr,  Greene  and  Mr,  Cattrelly  for  the  plain- 
tiff, contended  :  1.  That  there  was  no  suffi- 
cient evidence  to  shew  that  the  expenditure 
by  the  plaintiff  of  the  1,000/.  on  the  repairs 
and  improvements  was  a  conditian  prece- 
dent to  the  granting  of  the  lease;  and  in 
fact  it  was  not  2.  But  if  it  was,  then  he 
had  spent  500/.  towards  it,  and  offered  by 
his  bill  to  perform  all  that  was  requisite  on 
his  part  towards  the  agreement  3.  But 
t^e  expenditure  of  the  1,000/.  formed  no 
part  of  the  agreement  contained  in  the 
letters.  4.  That  that  agreement  was  dear 
and  distinct  in  its  terms,  and  one  idiich 
this  Court  would  enforce.  5.  That,  un- 
der all  the  circumstances  of  the  case,  the 
defendant  could  not  call  upon  the  plaintiff 
to  execute  a  lease  with  such  covenants  as 
those  which  he  proposed;  and,  6,  tiiere- 
fore  the  pbiintiff  was  entitled  to  the  relief 
which  he  prayed  by  his  bill. 

Mr.  E,  K,  Ketrslake  and  Mr.  RowcHffe^ 
for  the    defendant,   contended:     1.  TWt 
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tliere  was  evidence  to  shew  that  the  ex- 
penditure by  the  plaintiff  of  the  1,000^ 
was  either  a  condition  precedent  to  the 
granting  of  the  lease  or  an  essential  part  of 
tiie  agreement  for  it  2.  That  it  was  in  &ct 
the  true  consideration  for  it,  and  that  other- 
wise the  defendant  would  not  have  con- 
sented to  have  parted  with  his  valuable 
property  on  the  terms  to  which  the 
plamtiff  sought  to  bind  him.  3.  If  the 
parol  underUkking  to  expend  the  1,000/L 
did  not  form  part  of  the  agreement,  then 
there  was,  in  fact,  nothing  more  in  the  letters 
tiian  an  offer  by  the  plaintiff  and  an  accept- 
anee  of  that  offer,  but  no  contract  4.  But 
if  there  was  a  contract,  the  terms  of  it — 
especially  as  to  "aU  the  painting,  paper- 
ing, repairing,  decorating,*'  &c — were  too 
vague  for  this  Court  to  enforce.  5.  If,  how- 
ever, the  Court  should  not  be  disposed  to 
decide  the  case  in  &vour  of  the  defendant, 
it  would  not  decide  against  him,  but  would 
remain  neutral,  and  leave  the  plaintiff  to 
his  remedy  (if  any)  at  law. 

The  following  authorities  were  referred 
to  in  the  course  of  the  arguments : 
Clarke  v.  Orant,  14  Ves.  619. 
Clowes  V.  Bigffimony  1  Ves.  <k  B.  524, 

530. 
Taylor  v.  PoHingtan,  7  De  Oex,   M. 

&  G.  328. 
Winch  V.  Winehester,  1  Ves.  &  B.  375. 
Biek^ts  V.  Bell,  1  De  Oex  ife  Sm.  335. 
The   Wyecmbe    Bailway   Company  v. 
Donninffton  Hospital^  Law  Bep.  1 
Ch.  Ap.  268. 
Baxendale    v.    Seale,  19   Beav.    601; 
s.  a  24  Law  J.  Rep.  (n.s.)  Chanc. 
385. 
SwaUland  v.  DeartUy,  29  Beav.  430 ; 
S.&    30  Law  J.  Kep.  (n.&)  Chanc 
652. 
Mickleikwait  v.  Nightingale,    12  Jur. 

638  (1848). 
Martin  v.  Pycro/t,  2   De   Gex,   M.  & 
G.  785 ;  s.  c.  22  Law  J.  Repw  (n.s.) 
Chanc.  94:    overruling  21    Law  J. 
Rep.  (N.s )  Chanc.  448. 
Myers  v.  Watson,  1  Sim.  N.S.  523. 

Stuabt,  V.C. — ^This  is  a  case  in  which 
there  is  evidence  of  a  clear  contract  in 
writing  between  the  plaintiff  and  the  defen- 
dimt^  signed  by  both. 


The  defence  is  rested  upon  the  ground 
that  there  is  an  uncertainty  in  the 
terms  of  the  written  agreement  from  the 
use  of  the  language  as  to  "painting,  re- 
pairing, decorating,'*  &c  I  am  of  opinion 
that  there  is  no  uncertainty  whatever  occar 
sioned  by  those  words.  They  must  have  a 
reasonable  interpretation,  and  being  so  in- 
terpreted they  import  what  can  be  made 
perfectly  certain.  No  doubt  a  decision  of  tho 
Lords  Justices  has  been  reported — I  mean 
the  case  of  Tmylor  v.  Portington — in  whidi 
there  were  very  remarkable  words  in  an 
agreement  for  a  lease.  They  were  introduced 
as  importing  a  condition  into  the  agreement^ 
vi^,  that  the  lease  would  be  granted  if  the 
plaiJitiff  put  the  ''  premises  into  thorough 
repair,  and  the  drawing-room  were  hand- 
somely decorated  aecorddng  to  the  present 
style.'* — "  Paint  is  required  both  inside  and 
outside,  although  perhaps  for  some  parts 
one  coat  might  be  sufficient"  The  Master 
of  the  Rolls  seems  to  have  held — properiy^ 
I  think — that  there  was  no  unc^-tainty  in 
those  words.  The  Lords  Justices,  however, 
came  to  a  different  conclusion.  Their  con- 
clusion, which  is  to  be  treated  with  every 
respect,  is  founded  upon  the  particular  cir- 
cumstances of  the  case.  But  where  a  quea- 
tion  arises  whether  particular  expressions 
are  certain  or  uncertain  in  their  meaning, 
and  one  n^m  of  judgment  and  experience 
considers  the  language  to  be  certain  in  its 
meaning,  while  two  others  consider  that  it 
is  uncertain,  the  uncertainty  cannot  be  very 
great.  The  case  of  Taylor  v.  Portington  is 
a  very  strong  decision;  because,  when  a 
Judge  has  determined  that  to  his  mind  the 
meaning  is  certain,  and  has  decreed  specific 
performance  to  be  enforced  in  his  chambers, 
it  is  a  very  strong  thing  for  the  Court  of 
appeal  to  decide  that  the  agreement  is  too 
uncertain  to  be  performed,  and  to  reverse 
the  former  decree.  Perfect  certainty  is  a 
thing  very  seldom  attained  in  agreements. 
The  painting  of  a  house,  as  a  condition  or 
the  essential  part  of  an  agre^n^it^  could 
not  be  considered  the  agreement  An  agree^ 
ment  to  paint  a  house  with  two  coats  of 
paint  could  not  be  considered  as  unoeitain,' 
althou^  it  is  clear  that  as  to  the  colour, 
quality  of  the  paint  and  other  circumstances, 
you  may,  if  you  are  so  determined,  intro- 
duce into  the  agreement  an  element  of 
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uncertainty.  But  in  these  cases  what  the 
Court  looks  at  is  whether,  according  to  the 
plain  and  sensible  interpretation  of  the  lan- 
guage used,  as  language  is  ordinarily  un- 
derstood, the  real  meaning  and  intention 
of  the  parties  can  be  seen.  In  this  case, 
to  my  mind,  there  is  no  uncertainty 
whatever. 

But  the  defence  is  also  based  upon  the 
doctrine  which  has  been  so  often  discussed, 
and  upon  which  there  are  so  many  decisions. 
It  is  this :  whether,  where  there  is  a  written 
agreement,  certain  in  its  terms,  the  Court 
should  refuse  to  perform  that,  on  account 
of  some  evidence  of  collateral  circum- 
Btances;  or,  which  is  a  different  case, 
from  some  evidence  of  a  parol  under- 
standing between  the  parties,  import- 
ing into  the  contract  a  term  which  is  not 
to  be  found  in  the  written  agreement.  It  is 
veiy  difficult  to  follow  the  distinctions  that 
have  been  made  by  some  of  the  Judges, 
according  to  their  reported  language.  The 
last  case  cited,  on  behalf  of  the  defendant, 
was  one  of  Clowes  v.  HigginBon^  a  case 
much  discussed  and  much  commented  upon. 
With  respect  to  that  case,  Sir  Edward  Sug- 
den,  in  his  excellent  treatise,  has  noticed 
as  a  criticism  on  the  elaborate  judgment  of 
Sir  Thomas  Plumer,  that  that  Judge  did 
not  distinguish  between  two  sets  of  cases 
which  have  occurred  in  these  courts  — 
Sugd,  on  Vend,  and  Pur.  13th  ed.  132.  One 
set  of  cases  is  this  :  where  there  is  a  clear 
and  distinct  written  agreement,  and  a 
defence  is  made  that  that  agreement  ought 
not  to  be  performed  because  of  some  col- 
lateral circumstances  which  shew  fraud,  or 
mistake,  or  surprise;  that  is  one  class  of 
cases  in  which,  upon  adequate  evidence,  the 
Court  woidd  refuse  specific  performance. 
The  other  set  of  cases  is  of  an  entirely 
different  kind,  namely,  this :  where  parol 
evidence  is  sought  to  prove  that  the  agree- 
ment in  writing  is  not  the  real  agreement 
between  the  parties;  or,  in  other  terms, 
that  there  was  something  by  parol  which  is 
of  the  essence  of  the  written  agreement, 
and  not  expressed  in  it.  Those  two  sets  of 
cases  are  essentially  different. 

In  the  present  case,  the  facts  stated  in 
the  defendant's  imswer  make  it  difficult  to 
understand  upon  which  of  those  grounds 
specific  performance  is  resisted.   It  may  be 


taken,  perhaps,  that,  upon  the  whole,  both 
those  grounds  are  insisted  on.  Both  may 
be  legitimately  the  matter  of  parol  evidence. 
The  first  case  cited,  for  the  defendant,  was 
that  of  Clarke  v.  Grant.  Mr.  Karslake  very 
properly  relied  upon  the  reported  judgment 
in  Uiat  case.  But  the  case  is  one  in  which 
the  reported  j  udgment,  unless  it  be  read  with 
the  strictest  reference  to  the  remarkable  cir- 
cumstances of  the  case  itself,  would  be 
wholly  unintelligible.  In  that  case  there  was 
an  agreement,  in  writing,  by  a  public  body 
to  grant  a  lease  to  the  defendant  of  half  an 
acre  of  land,  and  that  half  acre  was  expressly 
defined  in  the  agreement.  But  it  was 
proved,  by  the  strongest  parol  testimony, 
that  antecedently  to  the  written  agreement, 
which  clearly  defined  what  part  of  the  close 
was  to  be  the  half  acre  to  be  leased  to  the 
defendant,  there  was  a  parol  understanding 
that  he  should  be  at  liberty  to  choose,  for 
the  purpose  of  the  lease,  such  part  of  the 
close  as  he  pleased.  There  was  the  most 
distinct  evidence  of  the  parol  agreement 
But,  if  the  case  had  rested  on  the  mere 
parol  agreement,  I  see  nothing  in  it  to  shew 
that  Sir  William  Grant,  who  decided  it, 
would  have  acted  as  he  did.  The  material 
and  guiding  fact  of  that  case  is  this :  not 
only  was  the  agreement  by  parol  to  give 
the  defendant  the  choice  of  the  particular 
piece  of  land  clearly  proved  to  have  been 
so  made,  but  it  was  acted  upon ;  for  we 
find  that  the  defendant  was  put  into  posses- 
sion, not  of  the  half  acre  mentioned  in  the 
agreement,  but  of  the  other  half  acre  which 
he  had  chosen  according  to  the  parol  under- 
standing. Not  only  that — not  only  was  he 
so  put  into  possession  and  enjoyment  of  the 
half  acre, — but  he  had  been  six  years  in 
that  enjoyment  and  possession,  upon  the 
parol  modification  of  the  written  agreement 
before  the  bill  in  the  suit  was  filed  against 
him.  That  was  the  ground  of  Sir  William 
Qrant's  decision ;  and  it  would  have  bemi 
monstrous  had  he  decided  the  case  other- 
wise than  he  did,  possession  having  followed 
the  parol  agreement.  Because,  possession 
and  part  performance  are,  according  to  the 
established  doctrines  of  this  Court,  matters 
which  will  relieve  the  case  from  the  obstacle 
of  the  Statute  of  Frauds.  I  mention  the 
&cts  of  that  case  to  shew  how  veiy  easy  it 
is,  upon  a  doctrine  so  extremely  difficult. 


Digitized  by 


Goo^^ 


Vol.  38.1 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


303 


and  depending  upon  such  refined  circum- 
stances as  that  involved  in  the  present  case, 
to  fancy  others  are  applicable,  which,  how- 
ever, when  thoroughly  understood,  afford 
no  countenance  to  the  arguments  they  are 
advanced  to  support  It  appears  to  me  that 
the  case  of  Clarke  v.  Grant  has  not  the 
slightest  application  to  the  present  one ;  for 
the  defendant  here  relies  upon  a  parol 
agreement,  or  a  parol  representation  so 
acted  upon  as  to  amount  to  a  parol  agree- 
ment But  there  is  not  the  possession  for 
that  length  of  time, — there  is  not  the 
waiver,  —  and  there  are  not  the  circum- 
stances which  justified  the  decision  in  the 
case  of  Clarke  v.  Grant,  I  do  not  think  it 
necessary  to  pursue  the  authorities  further, 
because  this  case  is,  as  I  shall  presently 
shew,  so  very  clear  on  the  &cts  and  the 
evidence  as  to  leave  no  doubt  in  my  mind. 
Where  there  is  a  clear  written  agreement 
which  can  be  the  subject  of  peiformance 
by  the  Court,  and  it  is  sought  to  add 
to  it  an  additional  term  made  by  a  parol 
understanding,  there  must  be,  at  least, 
certainty  as  to  the  terms  of  the  parol 
agreement  It  is  perfectly  evident  to  any 
man  that  reads  accurately  and  attentively 
the  answer  of  the  defendant  in  this  case, 
that  there  was  here  no  parol  agreement  at 
alL  The  parol  agreement  alleged  is  this: 
that  the  plaintiff  was  to  make  alterations 
and  improvements  to  the  amount  of  1,000/. 
According  to  the  statements  in  the  answer, 
the  expenditure  of  1,000/.  is  of  the  very 
essence  of  what  the  defendant  calls  the 
parol  agreement.  He  does  not  deny  having 
signed  the  agreement  in  writing ;  he  does 
not  deny  having  discussed  the  terms  accu- 
rately. What  took  place  was  this:  the 
plaintiff  was  determined  to  bring  the  matter 
U)  a  point ;  the  parties  met  at  the  house  of 
Mason ;  they  went  there  for  the  purpose 
of  making  an  agreement,  because  the  plain- 
tiff was  removing  his  furniture,  and  would 
have  removed  it  entirely  unless  the  matter 
was  then  concluded.  The  plaintiff  accord- 
ingly wrote  one  letter,  the  terms  of  which 
are  the  same  as  those  of  the  second,  except 
that  in  the  second  letter  no  amount  of  rent 
was  mentioned.  I  think  it  is  hardly  neces- 
sary for  me  to  observe — for  it  was  not, 
and  could  not  have  been,  a  very  promi- 
nent   topic    of   the    defence  —  that   the 


second  letter,  which  does  not  mention 
the  amount  of  the  rent,  was  written  by  the 
plaintiff  at  the  instance  of  the  defendant 
It  seems  to  me  wholly  unimportant  to  notice 
that,  because  it  is  part  of  the  defendant's 
case  that  the  agreement  was  that  the  rent 
should  be  90/.  a  year.  In  the  7th  paragraph 
of  his  answer  he  says,  "I  ultimately  agreed 
to  grant  him  a  lease  thereof  at  a  rent  of  90/. 
a  year'':  90/.  a  year  is  the  rent  mentioned 
in  the  first  letter;  and,  according  to  the 
evidence  of  the  plaintiff,  the  first  letter  was 
objected  to  by  Uie  defendant,  not  because 
it  omitted  mention  of  the  1,000/.,  but  be- 
cause it  was  a  mere  offer.  The  intention  of 
the  parties  seems  to  have  then  been  to  repeat 
the  terms  in  another  letter,  and  to  substitute 
the  word  "agree"  for  the  word  "offer." 
The  second  letter  of  the  plaintiff  was  written 
on  the  fly-leaf  of  the  same  sheet  of  paper  as 
the  first.  The  letter  of  the  defendant  is  an 
acceptance  by  him,  not  indeed  of  the  terms 
to  which  he  had  said  he  would  agree,  but 
of  terms  which  he  thus  refers  to :  "I 
agree  to  accept  your  terms  for  this  house, 
as  per  your  letters,  dated  the  27th  of 
September,  1865."  I  do  not  think  it  is  worth 
while  to  notice  the  conflicting  evidence 
about  the  word  "  letters":  the  attempt  that 
was  made  to  prove  that  the  word  was  not 
"letters,"  but  "letter";  and  that  both 
letters  were  not  those  referred  ta  I  think 
that  the  preponderance  of  the  evidence,  and 
an  inspection  of  the  writing  shew  that  the 
word  was  "  letters."  But  even  supposing 
it  were,  as  the  defendant's  solicitor  describes 
it,  "  letter,"  that  single  word  ^  letter"  would 
not  introduce  any  uncertainty  upon  the 
question  of  the  rent  The  first  letter,  there- 
fore, was  written  out,  and  the  plaintiff's 
account  of  it  is,  that  the  defendant  objected 
to  its  being  in  the  form,  "  I  offer,"  instead 
of  "  I  agree."  Accordingly  it  is  certain,  and 
part  of  the  defendant's  own  case,  that  a 
second  letter  was  written,  in  whidi  every 
thing  was  included,  except  the  stipulation 
as  to  the  1,000/.  The  defendant  says  in 
his  answer,  that  he  objected  to  the  first 
letter  because  it  did  not  contain  a  stipu- 
lation as  to  the  1,000/.  Why  then,  when 
the  second  letter  was  written,  was  there  no 
stipulation  in  it  as  to  the  1,000/. )  If  there 
were  discussions  as  to  the  1,000/L  (of  which 
there  is  no  evidence,  except  the  defendant 
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own  statement  on  oath),  the  inference  wonld 
be  that  the  parties  had  not  agreed  npon  the 
ckose  as  to  the  1,000^  The  defendant  says, 
**  I  said,  I  thought  we  had  come  to  Mr. 
Mason^s  to  haTe  an  agreement  prepared  for 
ns  both  to  sign;  that  what  the  plaintiff 
had  so  written  was  no  agreement  at  alL'' 
Both  parties  are  agreed  npon  that ;  but  the 
defendant  adds,  '*  that  it  did  not  contain 
any  provisions  as  to  the  plaintiff's  laying 
out  1,000/.  in  building  out  the  dining- 
room  and  raising  the  house  a  storey,  and  I 
handed  back  the  sheet  of  paper  to  the 
plaintiff.  The  plaintiff  thereupon  wrote  the 
letter  set  out  in  the  3rd  paragraph  of  the 
bill  in  this  cause,  and  said  that  with  a  note 
of  acceptance  from  me  it  would  constitute 
an  agreement  between  ns."  No  mention 
there  of  the  1,000/:  The  defendant  then 
says,  "  I  objected  to  this  letter,  as  I  had 
done  to  the  first,  that  it  did  not  contain 
any  provisions  as  to  the  plaintiff's  building 
out  the  dining-room  and  raising  the  house 
a  storey,  and  laying  out  the  said  sum  of 
1,000/.  In  answer  to  my  objections  the 
plaintiff  said,  *  all  that  will  be  put  in  the 
lease ;  we  are  not  writing  out  a  lease  now, 
and  cannot  put  everything  in  an  agree- 
ment All  I  want  is  something  settled 
to  save  my  furniture  being  taken  for 
rent,'  or  words  to  that  effect."  What  am  I 
to  understand  from  that  language  ?  Neces- 
sarily, that  they  had  not  agreed  that  he 
should  lay  out  1,000/.  And  why,  because 
he  signs  this  very  document  after  that  dis- 
cussion, and  there  is  no  mention  in  it  of 
the  1,000/.  Then  the  defendant  says  that 
Mr.  Mason  was  present  and  heard  the  dis- 
cussion. Khe  did,  he  must  have  heard  the 
1,000/.  mentioned.  But  Mr.  Mason  swears 
he  heard  nothing  of  the  kind.  Then  the 
defendant's  own  statement  is,  <<  I  ultimately, 
on  the  faith  of  the  pbuntiff's  statement  that 
provision  should  be  made  by  the  lease  for 
the  expenditure  of  1,000/.  by  him  in  the 
improvements  which  he  had  agreed  to  make, 
wrote  and  signed  at  the  dictation  of  the 
plaintiff,  the  letter  dated  the  27th  of 
September,  1865."  There  was  then  no 
agreement  at  all  as  to  the  1,000/. ;  it  was 
to  be  matter  of  subsequent  discussion  on 
the  lease.  Upon  that  statement  of  the  case 
by  the  defendant,  it  is  perfectly  dear  that 
there  was   an  agreement   made    between 


the  parties;  and  that,  as  to  the  1,000/., 
althou^  the  defendant  had  first  objected 
to  sign  the  agreement  because  there  was 
no  mention  of  that  sum,  he  nltimatdy 
signed  it,  and  agreed  to  leave  the  question 
as  to  the  1,000/.  for  subsequent  dis- 
cussion. 

Accordingly,  neither  party  doubted  that 
there  was  a  complete  agreement  between 
them.  The  next  documentary  evidence  was 
a  letter  written  by  the  defmdant  to  the 
plaintiff  What  does  the  defendant  say  in 
that  letter?  Having  been  pressed  as  to 
delay  in  not  approving  of  a  draft  lease,  he 
says,  '*  Absence  from  home  has  prevented 
me  from  answering  jrour  note  of  tl^  23rd 
instant  before,  and  previous  to  that^  (ness 
of  business,  from  seeing  you,  which  I  wanted 
to  do,  in  order  to  agree  npon  the  form  of 
words  to  be  put  in  ti^  draft  lease,  as  tondi- 
ing  the  alterations  and  improvements." 
There  is  not  a  word  there  as  to  the  1,0002. 
But  suppose  that  letter  had  referred  to  the 
1,000/.,  the  delay  was  in  order  that  tibey 
might  agree  upon  the  terms  of  the  lease. 
But  it  is  perfectly  plain  that  there  would 
have  been  a  complete  agreement  without 
agreeing  upon  that;  and  that  ultimately 
they  did  not  agree  npon  it. 

The  facts  of  this  case  appear  to  me  to 
exclude  the  application  a(  any  of  the  doctrines 
which  have  been  referred  to  in  the  autho- 
rities cited ;  and,  in  my  opinion,  the  plain- 
tiff has  clearly  established  his  case.  He  is 
therefore  entitled  to  a  decree  for  specific 
performance,  and  with  costs  (1). 


SoUdton— Menn.  lUckardt  &  Wftlker,  for  plain- 
tiff;  Menra.  Gregory,  Rowdiffes  k  Rawla,  for 
defendant 


(1)  Note. — Tbif  case  ii  now  under  appeal,  and 
will  be  reported  hereafter. 
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Hathxblsy,  L.C. 
Feb.  19,  24. 


'  In  re  thb  south  bssex 

ESTUARY    RECLAMA- 
TION   COMPANY,     €X 

parte    paine     and 

LAYTON. 


Documents^  Proditctum  of — Solicitor's 
Lien — Companies'  AH,  1862,  «.  115. 

The  Court  has  Jurisdiction,  under  the 
Companies'  Act,  1862,  *.  115,  to  order,  at 
the  insiance  of  the  official  liquidator,  produc- 
tioM,  of  documents  relating  to  a  company  in 
procem  of  liquidation,  which  are  im  the  posses- 
sion of  the  solicitor  to  the  company,  notwith- 
standing the  claim  of  the  solicitor  to  a  lien 
which  way  be  prefudieed  by  such  pro- 
duction, 

Mr.  Layton  and  his  late  firms  of  Tyrrell 
&  Paine,  and  Tyrrell,  Paine  &  Layton  were 
Uie  solicitcnrs  and  parliamentary  agents  em- 
ployed for  obtaining,  in  1852,  the  act  of 
incorporation  of  the  South  Essex  Estuary 
and  Beclamation  Company,  which  was 
ordered  to  be  wound  up  on  the  24th  of 
April,  1868.  As  such  agents  they  had  in 
their  possession  the  Parliamentary  Sub- 
scription Contract,  a  document  by  which  the 
persons  who  signed  it  agreed  to  take  shares 
to  a  specified  amount  in  case  the  proposed 
company's  act  passed,  and  which  before 
the  present  practice  of  requiring  a  deposit 
was  required  by  the  standing  orders  as 
endence  of  the  bona  fides  of  the  promoters. 
The  ofiidal  liquidator,  appointed  on  the 
winding-up  of  the  company,  applied  to 
Messrs.  Paine  k  Layton  to'  deliver  up  or 
to  give  liberty  to  him  to  inspect  this  and 
the  other  documents  concerning  the  com- 
pany in  their  possession,  with  a  view  to 
ascertaining,  among  other  things,  whether 
those  who  signed  the  contract  had,  in 
fact,  subsequently  become  shareholders.  But 
Messrs.  Paine  k  Layton  refused,  on  the 
ground  that  they  claimed  a  lien  on  theae 
documents  for  279/.  3«.  4«^.  as  the  balance 
due  to  them  for  work  done  by  their  old 
firms  as  solicitors  and  parliamentary  agents, 
in  1851  and  1852,  in  obtaining  the  South 
Ess^  kc.  Companjr's  Act.  The  official 
liquidator  thereupon  took  out  the  ordinaiy 
summons  for  the  production  of  documents ; 
but  on  an  objection  to  the  form  of  the 
summons,  which  was  allowed  by  the  chief 

Nmw  Sbbibs,  88.— Chang. 


clerk,  he  took  out  a  fresh  summons,  under 
the  Companies'  Act,  1862,  &  115,  in  the 
form  specified  in  the  General  Order  under 
that  act,  section  54.  The  summons  was 
returned  on  the  12th  of  January,  1869, 
when  Mr.  Layton,  being  examined  before 
the  chief  clerk,  said  that  he  was  unable  to 
state  from  memory  the  names  of  those  who 
signed  the  subscription  contract,  and  de- 
clined to  refresh  his  memory  by  referring 
to  the  contract  or  the  other  documents 
which  he  had  with  him  at  chambers,  on  the 
ground  that  his  lien  on  them  would  be 
worthless  if  the  liquidator  were  allowed  thus 
to  extract  the  information  contained  in 
them.  The  chief  clerk  adjourned  the  matter 
into  court;  and  on  the  23rd  of  January 
Vice  Chancellor  Malins  ordered  the  docu- 
ments in  question  to  be  produced  for  the 
purposes  of  the  examination.  Messrs.  Paine 
k  ikyton  appealed  (1). 

Mr,  Fischer,  for  the  appellants,  con- 
tended that  the  discretionary  power  of  the 
Court  under  the  act  to  compel  the  produc- 
tion of  documents,  was  qualified  by  the 
condition  that  such  production  shoidd  not  be 
prejudicial  to  the  lien  of  the  possessor.  The 
old  Joint-Stock  Companies'  Winding-Up 
Act,  1848,  s.  66,  was  very  similar  in  its 
terms  to  the  provision  relied  on  in  the  act 
of  1862,  and  no  such  production  had  been 
allowed  under  the  act  of  1848  as  was  now 
sought — 

In  re  the  Oxford  and  Worcester  Exten- 
sion and  Chester  Junction  Railway 
Company,  13  Jur.  691 ;  s.  c.  1  De 
Gex  &  Sm.  728;  18  Law  J.  Bep. 
(N.s.)  Chana  247. 
In  re  the  Oriental  Commercial  Bank 
C  Limited  J,  ex  parte  Langford  and 
Marshall  (heard  July  26,  1867). 

(1)  Companies'  Act,  1862,  1. 115.  **  The  Court 
may,  after  it  has  made  an  order  for  winding  op  the 
oompany,  .  .  .  reqoire  any  officer  of  the  company 
(or  other  person  connected  with  the  company)  to 
produce  any  books,  papers,  deeds,  writings  or  other 
documents  in  hie  custody  or  power  relating  to  th« 
company.  .  .  .  Nevertheless,  in  cases  where  any 
person  claims  any  lien  on  papers,  deeds,  writings  or 
documents  produced  by  him,  such  production  shall 
be  without  prejudice  to  such  Uen,  and  the  Court 
shall  have  jurisdiction  in  the  winding-up  to  dete 
mine  all  questions  relating  to  sudi  lien.*' 
2B 
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He  also  referred  to 

Hope  V.  Liddelly  7  De  Gex,  M.  <fe  G. 
331;  8.  c.    24   Law  J.    Rep.    (n.s.) 
Chanc.  691. 
Kemp  V.  Ktngy  2  Moo.  &  R.  437. 
Doe  V.  Ross,  7  Mee.  &  W.    102;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Exch.  201. 
Lambert  v.  Buchnaster,  2  B.  <k  C.  616; 

8.  c.  2  Law  J.  Rep.  K.B.  93. 
Ex  parte  Boioden  and  Abbott,  2  Deaa 

&  C.  182. 
Ex  parte  the  Assignees  of  MarJcby,  11 

Law  Times,  N.S.  250. 
[The  LoED  Chancellor  referred  to  In 
re  the  Cameron^s  Coalbrook  Railway  Com- 
pany, 25  Beav.  1.] 

Mr,  Cotton  and  Mr,  Sturges,  for  the 
official  liquidator,  argued  that  there  were 
two  questions:  first,  how  the  case  stood 
under  section  115;  and  secondly,  how  it 
stood  if  that  provision  left  the  general  law 
unaffected  The  case  was  one  which  had 
not  often  come  before  the  Court  In  one 
of  the  few  instances  when  it  had,  the  Vice 
Chancellor  (Giffard)  and,  on  appeal,  the 
Lords  Justices  had  required  a  solicitor  to 
produce  documents  in  his  possession  at  the 
requisition  of  assignees — 

Simmonds  v.  the  Great  Eastern  Rail- 
way Company,  Law  Rep.  3  Ch.  Ap. 
797. 
They  cited  also 

Lockett  V.  Gary,  3  New  Rep.  405. 
Mr,  Fischer,  in  reply,  distinguished  the 
case  of  Simmonds  v.   the   Gfreat  Eastern 
Railway  Company,  That  case  was  founded 
on  Lord  Eldon's  decision  in 

Ross  V.  Laughton,  1  Ves.  &  B.  349. 

The  Lord  Chancellor  (Feb.  24)  said 
that,  under  the  old  Winding-up  Acts,  a 
solicitor  could  not  have  been  directed,  at 
the  instance  of  an  official  manager,  to  pro- 
duce books  or  papers  on  which  he  claimed 
a  lien  for  services  done  by  him  to  a  com- 
pany. Those  acts  did  not  interfere  at  all 
with  the  rights  of  creditors  in  this  respect 
But  it  appeared  from  the  frame  of  the  act 
of  1862  that  the  intention  was  to  introduce 
a  different  rule;  nor,  indeed,  was  it  in 
itself  an  unreasonable  view  that  the  legis- 
lature should  have  meant  to  confer  this 
jurisdiction  on  the  Court  in  order  to  give 
4t  increased  opportunities  of  obtaining  in- 


formation as  to  the  affairs  of  a  company 
which  was  being  wound  up  by  it.  The  only 
difficulty  arose  under  the  provision  of 
section  115,  that,  where  a  lieu  was  claimed 
on  the  papers,  "  production  should  be  with- 
out prejudice  to  such  lien,"  it  being  apparent 
that  the  production  must  prejudice  the  lien. 
But  all  that  was  intended  by  the  reserva- 
tion was,  that  the  power  to  enforce  produc- 
tion was  not  to  be  construed  as  taking 
away  otherwise  the  right  to  the  lien.  The 
Vice  Chancellor's  order  must  therefore,  his 
Lordship  was  of  opinion,  be  affirmed ;  but 
the  case  was  one  of  first  impression,  and 
consequently  there  would  be  no  costs. 

Solidton— Mesan.  Paine  ft  Laytoo.  for  appellaots ; 
Messn.  Western  &  Sons,  for  officuU  liquidator. 


James, 
Feb. 


5,  V.C.  I 
..  26.     I 


marling  1^.  the  8T0NEH0U8B 
AND  NAIL8WORTH  RAILWAY 
COMPANY. 

Bill  for  Specific  Performance — Patties 
— Railway  worked  under  a  Traffic  Agree- 
ment, 

A  railway  company  agreed  to  purchxue 
land,  and  they  had  constructed  their  Une  of 
railway  over  it,  but  Jiad  not  paid  the  whole 
of  the  purchase-Tnoney.  The  line  foas  worked 
by  another  company  under  a  traffic  agree- 
ment, and  the  net  profits  were  divided  between 
the  two  companies.  The  vendor  filed  a  bill 
against  both  companies  for  specific  perform^ 
ance,  for  a  declaration  of  lien,  and  for 
an  injunction  against  both  companies  con- 
tinning  in  possession  of  the  land  or  inter- 
fering with  it,  and  for  a  receiver  : — Held, 
following  The  Bishop  of  Winchester  v,  the 
Mid  Hants  Railway  Company,  37  Law  J. 
Rep.  (n.s.)  Chanc  64,  that  the  second  com^ 
pony  were  properly  made  defendants. 

This  was  a  bill  to  compel  specific  per- 
formance of  an  agreement  by  which  the 
defendants,  the  Stonehouse  and  Nailsworth 
Railway  Company  (hereinafter  called  the 
Stonehouse  Company),  had  agreed  to  pur- 
chase certain  pieces  of  land  belonging  to 
the  plaintiff  which  by  their  act  they  were 
authorized  to  take.  They  had  taken  posses- 
sion and  had  constructed  their  railway, 
which  was  now  open  to  public  traffic,  over 
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the  land  in  question;  but  a  part  of  the 
purchase-money  was  still  unpaid,  and  they 
alleged  that  they  had  no  funds  to  pay  it 
Under  an  agreement  between  the  Midland 
Railway  Company  and  the  Stonehouse 
Company,  which  was  sanctioned  by  parlia- 
ment, the  former  company  were,  at  all 
times  after  the  Stonehouse  and  Nailsworth 
Railway  was  open  for  public  traffic,  to 
work  tiie  railway  and  to  take  half  the  net 
profits. 

The  Midland  Company  were  made  defen- 
dants to  the  bill,  which  prayed  specific 
performance,  and  that  the  plaintiff  might 
be  declared  entitled  to  a  lien  for  his  pur- 
chase-money, and  for  an  injunction  restrain- 
ing both  companies  from  continuing  in 
possession  of  the  land  in  question,  or  inter- 
fering with  it  so  long  as  any  part  of  the 
purchase-money  remained  unpaid,  and  for 
a  receiver. 

Mr.  Kay  and  Mr,  Fry^  for  the  plaintiff. 
Mr,   WirUerbotham,  for  the  Stonehouse 
Company. 

Mr,  Druce  and  Mr,  Speed,  for  the  Mid- 
land Company. — We  are  not  parties  to  the 
contract,  nor  have  we  any  interest  in  the 
land.    We  are  therefore  improperly  made 
parties  to  the  suit 
Mr.  Kay,  in  reply. — 
The  Bishop  of  Winchester  v.  the  Mid 
Hants  Railway  Company,  37  Law  J. 
Rep.  (n.s.)  Chanc.  64;  s.  c.  Law  Rep. 
5  Eq.  17, 
shews  that    the    Midland    Company  are 
necessary  and  proper  parties. 

James,  V.C— The  Midland  Railway 
Company  seem  to  me  to  be  in  a  similar 
position  to  lessees,  so  fiur  as  this  bill  is 
concerned,  and  I  therefore  consider  that 
they  are  properly  made  parties. 

A  decree  was  then  made  similar  to  that 
in  The  Bishop  of  Winchester  v.  the  Mid 
Hants  Railway  Company. 

Sjlicitora— Menra.  Vizard,  Crowder,  Anstie  & 
Yoang,  agent!  fur  Messrs.  T.  M.  &  P.  F.  H. 
Crooxue,  Stroad,  for  plaintiff;  Messrs.  Beale, 
Marigold  k  Beale,  and  Meson.  Thomas  White 
k  Sons,  fur  defendants. 


M  rdh  3         »     HOUSE  AND  NAII£WOBTH 
*        (     KAILWAY  OOMPAKY. 

Pleading  —  Vendor  and  Purchaser  — 
Specific  Performance — Railway  CompatUes 
— Parties. 

A  railway  company  working  the  line  of 
another  company,  under  parliamentary 
potffers,  is  a  proper  and  necessary  party  to 
a  bill  for  specific  performance  filed  by  an 
unpaid  vendor  against  that  other  company, 
and  must  bear  its  ovm  costs  of  the  suit. 

This  was  an  ordinary  unpaid  vendor^s  suit 
for  specific  performance  of  an  agreement 
with  the  Stonehouse  and  Nailsworth  Rail- 
way Company  to  purchase  certain  lands, 
claiming  a  lien  for  the  unpaid  purchase- 
money,  and  an  injunction  to  enforce  such 
Uen.  The  only  point  raised  was,  whether 
the  Midland  Railway  Company  which, 
under  the  provisions  of  the  Stonehouse 
and  Nailsworth  Railway  Act,  1863  (26  <fe  27 
Vict  c.  cxxxii),  had  acquirwi  the  right  of 
working  and  using  the  line,  and  were  now 
in  actual  possession  of  the  land  in  question, 
had  been  properly  made  defendants  to  the 
suit 

Mr.  J.  Pearson  and  Mr,  Fry,  for  the 
plaintiffs,  relied  upon 

The  Bishop  of  Winchester  v.  the  Mid- 
Hants  Railway  Company,  37  Law  J. 
Rep.  (n.s.)  Chanc.  64;  s.o.  Law  Rep. 
5  Eq.  17. 

Drojc  V.  the  Somerset  and  Dorset  Rail- 
way Company,  ante,  p.  232. 

Walker  v.  the  Ware,  Hadham  and 
Buntingford  Railway  Company,  35 
Law  J.  Rep.  (n.s.)  Chanc.  94;  s.  a 
Law  Rep.  1  Eq.  195. 

Mr.  Glasse  and  Mr,  Winterbotham,  for  the 
Stonehouse  and  Naibworth  Railway  Com- 
pany, submitted  to  a  decree  as  prayed  by 
thebilL 

Mr.  Cotton  and  Mr,  Speed,  for  the  Mid- 
land Railway  Company,  daimed  their  costs, 
contending,  first,  upon  principle  that  they 
were  unnecessary  parties  to  the  suit,  not 
having  been  parties  to  the  contract  whidi 
the  biU  sought  to  enforce — 
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Tasker  v.  Small,  3  MyL  k  Cr.  63 ;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  19. 

The  Aberaman  Iron  Works  v.  WtckeMy 
Law  Rep.  5  Eq.  485 ;  s.  c.  on  appeal, 
Law  Rep.  4  Ch.  Ap.  lOL 

The  West  Midland  Railway  Company 
V.  Nixon,  1  Hem.  <fe  M.  18L 
Secondly,  practically  it  had  become  an 
onerous  burden  upon  the  main  lines  of  rail- 
way in  the  kingdom  to  be  brought  into 
court  again  and  again  merely  as  formal 
parties  to  suits  of  this  description ;  and  they 
felt  called  upon,  in  self-defence,  to  resist 
the  liability.  The  result  of  recent  decisions 
having  been  to  place  railway  companies  in 
the  position  of  ordinary  purchasers  in  respect 
of  unpaid  purchase-money,  the  ordinary 
rules  of  the  Court  must  prevail,  and  in  that 
view  it  was  not  necessary  to  make  the 
Midland  Railway  Company  party  to  this 
suit  any  more  than  it  would  be  necessary  to 
make  the  tenants  of  an  estate  parties  to  a 
vendor's  suit  for  specific  performance. 

Malins,  V.C.  (without  calling  for  a  reply) 
said — This  being  a  bill  for  specific  perform- 
ance, the  first  defendants  admit  that  they 
have  no  defence  to  the  decree  asked,  and 
there  is  now  no  dispute  as  to  the  amount  of 
unpaid  purchase-money  and  interest;  accord- 
ingly there  must  be  a  decree  for  payment 
within  three  months,  with  a  declaration  of 
lien  in  default  of  payment.  The  only 
question  I  have  to  consider  is,  whether  the 
Midland  Railway  Company  are  necessary 
and  proper  parties  to  this  suit  Now  whe- 
ther or  not  they  are  strictly  in  possession  of 
the  land,  it  is  clear  that  they  are  working 
the  line  with  their  own  engines,  carriages 
and  staff  of  officials  under  the  provisions  of 
the  Stonehouse  and  Nailsworth  Railway 
Act,  therefore  they  are,  de  facto,  in  posses- 
sion under  a  parliamentary  title.  I  agree 
with  Mr.  Cotton's  argument  that,  in  cases 
of  specific  performance  as  between  vendor 
and  purchaser,  the  ordinary  rule  laid  down 
in  many  cases,  and  followed  by  myself  in 
The  Aberaman  Iron  Works  v.  Wickens, 
which  wag  so  far  confirmed  by  Lord  Cairns 
on  appeal,  is  not  to  make  any  persons  par- 
ties to  the  suit  other  than  the  contracting 
parties ;  also,  that  in  such  a  suit  where  the 
purchaser  has  entered  into  possession  and 
created  tenancies,  the  tenants  would  not  be 


[N.& 

necessary  parties.  But  this  is  an  exceptional 
case,  where  a  second  company,  not  the  pur 
chasers,  are  in  actual  possession  under  a 
parliamentary  title  of  the  line,  if  not  of  the 
land  over  which  the  line  runs ;  and  it  would 
be  difficult  in  such  a  suit — the  object  of 
which  is  to  restrain  the  use  and  occupation 
of  the  land,  and  the  result  of  which  may  be 
that,  in  default  of  payment  of  the  purchase- 
money,  the  land  over  which  the  railway 
runs  may  be  ordered  to  be  delivered  up, — ^I 
say  it  would  be  difficult  to  hold  that  a 
decree  coidd  be  made  in  such  a  suit  in  the 
absence  of  this  company,  without  giving 
them  an  opportunity  of  fdiewing  why  they 
should  not  retain  their  occupation  of  the 
land.  The  ordinary  rule,  therefore,  does  not 
apply.  This  express  point  was  decided  by 
Vice  Chancellor  Stuart  in  the  case  of  The 
Mid-Hants  Railway  Company,  where  the 
same  objection  was  taken ;  and  I  am  unable 
to  distinguish  that  case,  in  substance,  from 
the  present  The  same  rule  was  acted  upon 
by  the  Master  of  the  Rolls  in  WaUcer  v.  the 
Ware,  Hadham  and  Bnntingford  Railway 
Company,  where  the  Great  Eastern  Railway 
Company  were  made  parties  by  amendment 
Lastly,  1  understand,  a  case  precisely  simi- 
lar has  occurred  very  lately,  before  James, 
V.C,  in  a  bill  filed  against  this  same  com- 
pany— Marling  v.  the  Stonehouse  Railway 
Company  (1), — where  the  same  objection 
was  again  raised  without  success,  although 
it  Ls  said  that  the  counsel  for  the  Midland 
Railway  Company  were  taken  by  surprise ; 
the  point,  in  fact,  was  so  simple,  and  is  now 
so  settled  by  authority,  that  I  take  it  it  did 
not  admit  of  much  argument  The  Midland 
Railway  Company  are  therefore,  in  my 
opinion,  proper  parties  to  this  suit;  the  object 
of  bringing  them  before  the  Court  being,  that 
they  should  not  be  disturbed  in  their  posses- 
sion by  proceedings  taken  in  their  absence. 
No  costs  are  asked  against  them,  but  thej 
must  bear  their  own  costs. 

Solicit<»r8— Mewra.  Frere  &  Co.,  for  plainiifi; 
Meesni.  T.  White  &  Soot,  for  the  Stunehome 
Rftilway  Company;  MeMis.  Beale,  Marigold  & 
Beale,  for  the  Midland  Railway  Company. 


1)  ilnif,  page  806. 
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Lords  Jubtioss.  ^ 
March  5.      J 


MAKB7  V.  BOBINSOK. 


Interpleader —  Payment  into  Court  — 
Injunction — Undertaking  as  to  Damages — 
Practice. 

In  an  interpleader  iuity  although  the 
plaintiff  hcu  not  paid  the  money  into  court 
on  an  ex  parte  application^  he  is  nevertheless 
entitled  on  giving  the  usucd  undertaking  as 
to  damages  to  pay  the  money  into  courts 
and  to  the  protection  of  the  Court  UTitil 
the  hearing. 

Order  of  Malina,  V.C.  discharged. 

Interpleader  suit. 

The  plaintiff,  Charles  Manby,  had  for 
some  time  prior  to  the  month  of  December, 
1863,  employed  the  defendants  Henry 
Robinson  and  William  Webster  and  one 
George  Robinson,  who  were  then  in  partner- 
ship together,  under  the  style  of  "  Robin- 
son, Webster  &  Robinson,"  as  his  attorneys 
and  solicitors. 

In  December,  1863,  Henry  Robinson 
retired  from  the  partnership,  but  the  busi- 
ness was  carried  on  by  the  other  two 
partners  for  some  time,  when  they  also 
separated  and  dissolved  partnership. 

On  the  21st  of  September,  1868,  Henry 
Robinson  filed  a  bill  in  this  Court  against 
his  former  partners,  William  Webster  and 
Qeoige  Robinson,  with  the  usual  prayer  for 
an  account  of  the  partnership  deidings  and 
transactions,  and  for  an  iigunction  and  a 
receiver.  ITie  defendants  in  the  suit  of 
Robinson  v.  Webster  put  in  their  respective 
answers  on  the  16th  and  17th  of  Decem- 
ber, 1868,  and  the  plaintiff  in  that  suit  had 
not  down  to  the  time  of  the  hearing  of  the 
present  appeal  moved  either  for  an  injunc- 
tion or  a  receiver. 

By  an  order  of  the  Master  of  the  Rolls, 
made  on  the  7th  of  June,  1866,  it  was 
ordered  that  the  said  Henry  Robinson 
and  William  Webster  and  George  Robin- 
son should  deliver  their  bill  of  costs  to  the 
plaintiff  and  that  the  same  should  be  taxed, 
and  the  amount  paid  within  twenty-one 
days  of  the  service  of  the  certificate.  The 
costs  were  taxed,  and  the  sum  due  certified 
to  be  570/.,  and  service  of  the  certificate 
was  made  upon  the  plaintiff  on  the  24th  of 


December,  1868.  Each  of  the  defendants 
Henry  Robinson  and  William  Webster 
had  given  notice  to  the  plaintiff  that  he  was 
entitled  to  the  whole  sum,  and  had  required 
the  plaintiff  not  to  pay  any  part  thereof  to 
the  other  defendant.  George  Robinson 
made  no  claim  to  the  sum.  Under  these 
circumstances  the  plaintiff  filed  his  bill  in 
this  suit,  offering  to  pay  the  amount  into 
court,  and  praying  that  the  defendants 
might  interplead,  and  might  be  restrained 
from  taking  any  sCeps  to  enforce  the  order 
for  payment  of  the  taxed  costs,  and  might 
pay  the  costs  of  the  suit 

The  usual  affidavit  den3dng  collusion  was 
filed  with  the  bill  The  defendants  appeared 
to  the  bill,  and  the  plaintiff  on  giving  notice 
of  motion,  in  accordance  with  the  terms  of 
the  prayer  of  the  bill,  filed  a  second  affidavit, 
which,  however,  was  a  mere  echo  of  the 
bill  Upon  this  the  defendant  William 
Webster  filed  an  affidavit  on  the  19th  of 
January,  1869,  which  set  out  at  length  the 
proceedings  in  the  suit  of  Robinson  v.  Web* 
stery  and  further  chaiged  the  phuntiff  with 
acting  throughout  in  collusion  with  Heniy 
Robinson  in  order  to  prevent  him,  the 
defendant  William  Webster,  from  receiving 
and  recovering  the  570/1  from  the  plaintiff, 
as,  under  the  arrangement  between  the  late 
partners  in  the  firm  of  Robinson,  Webster 
&  Robinson,  as  stated  in  the  affidavit,  he 
was  entitled  to  do. 

The  plaintiff  subsequently  filed  a  further 
affidavit  proving  that  each  of  the  defendants 
had  demanded  in  writing  payment  to  him- 
self of  the  570/. 

The  matter  came  before  Vice  Chancellor 
Malins,  on  the  9th  of  February,  1869,  on 
motion  by  the  plaintiff  to  be  at  liberty 
to  pay  the  sum  of  570L  into  court,  and  that 
the  defendants  might  be  restrained  from 
taking  any  proceedings  to  enforce  the  order 
of  the  Master  of  the  Rolls.  His  Honour, 
upon  the  defendant  William  Webster 
undertaking  not  to  enforce  the  order 
of  the  Master  of  the  Rolls  until  the 
9th  of  March,  1869,  in  order  to  afford 
time  to  the  defendant  Henry  Robinson 
to  move  in  the  suit  of  Robinson  v, 
Webster  for  an  iigunction,  if  he  should 
be  advised  so  to  do,  made  no  order  on 
the  motion. 

The  plaintiff  now  moved  to  discharge  his 
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Honour's  order,  and  for  leave  to  pay  the 
money  into  court,  and  for  an  injunction, 

Mr.  J.  Pearson  and  Mr,  Curret/,  for  the 
plaintiff. — On  the  authorities  we  are  clearly 
entitled  to  what  we  ask — 

Langston  v.  Boylston,  2  Ves.  jun,  101. 
In  an  interpleader  suit  no  discussion  on  the 
merits  can  be  entered  into  until  the  hear- 
ing— 

Masterman  v.  Lewin,  2  Ph.  182; 
and  the  Court  is  at  the  present  stage  of  the 
suit  concluded  by  our  affidavit  of  no  collu- 
sion, and  will  not  admit  an  affidavit  to  the 
contrary — 

Stevenson  v.  Anderson^  2  Ves.  &  B.  407. 

Mr.  Glasse  and  Mr.  Towtisend,  for  the 
defendant  William  Webster.  —  When  a 
plaintiff  has  filed,  beyond  the  common 
affidavit  of  no  collusion,  further  and  un- 
necessary affidavits,  as  has  been  done  here, 
the  defendants  are  not  precluded  before  the 
hearing  from  filing  counter-affidavits,  and 
having  the  case  discussed  on  the  merits.  The 
plaintiff  has  by  his  conduct  forfeited  his  strict 
rights,  and  the  order  of  the  Vice  Chancellor 
gives  him  all  he  can  justly  require. 

Mr.  J.  Pearson^  in  reply,  referred  to 
T/ie  East  and   West  India  Dock  Com- 
pany V.  Littledaley  7  Hare,  57. 

Mr.  Peck,  for  Henry  Robinson. 

Lord  Justice  Selwyx  said,  that  he  had 
no  doubt  that  ordinarily,  according  to  the 
authorities,  in  an  interpleader  suit  the  com- 
mon affidavit  of  no  collusion  was  conclusive 
until  the  hearing,  and  that  the  plaintiff  on 
making  it  was  entitled  to  pay  the  money 
into  court,  and  to  the  protection  of  the  Court 
until  the  hearing.  There  were  two  questions 
in  this  case :  first,  whether  the  plaintiff  had 
forfeited  his  right  by  filing  two  further 
affidavits;  and  secondly,  whether  the  order 
of  the  Vice  Chancellor  gave  him  that  pro- 
tection to  which  he  was  entitled.  He  was 
of  opinion  that  the  plaintiff  had  not  by  the 
course  he  had  adopted  forfeited  his  right  to 
protection,  and  that  the  Vice  Chancellor's 
order  did  not  afford  him  that  protection. 
On  the  other  hand,  the  plaintiff  might  have 
paid  the  money  into  court  on  an  ex  parte 


application.  He  had  not  done  so.  The  Court 
could,  before  they  made  an  order  in  his 
favour,  compel  him  to  give  the  usual  under- 
taking as  to  damages,  and  under  the  cir- 
cumstances of  the  case  they  were  inclined 
to  take  that  course ;  if  the  plaintiff  would 
give  the  undertaking,  the  order  of  the 
Vice  ChanceUor  would  be  discharged,  and 
an  order  made  in  the  terms  of  the  notice 
of  motion ;  if  he  declined,  the  matter  would 
stand  where  it  was. 

Lord  Justice  Gipfard  concurred.  Kthe 
undertaking  were  given,  the  costs  would  be 
costs  in  the  cause;  if  not,  the  motion  would 
be  refused,  without  costs. 

The  plaintiff  subsequently  gave  the 
undertaking. 

Solicitora—Messn.  Sharp  &  Ullithome,  for  plaiii- 
tiff;  Mr.  W.  S.  Webster  and  Mr.  J.  BeaUie, 
for  defendants. 


Malixs,  V.C. 
March  12. 


PEATFIELD  V.  BARLOW. 


CostSy  Order  for  Payment  of — Fund  in 
Court — Solicitor  and  Client — London  Agent, 

Where  an  order  of  Court  in  the  usual 
form  directed  payment  of  costs  out  of  a  fund 
in  court  to  the  London  agent,  it  was  never- 
theless held  that  the  client  of  the  country 
solicitor  might  set  off  a  debt  due  from  such 
solicitor  to  himself,  the  client^  against  the 
costs. 

Such  an  order  creates  no  independent  right 
or  lien  upon  the  fund  in  favour  of  the  town 
agent  as  against  the  client. 

Quaere — whether  express  notice  by  the 
toum  agent  to  the  client  wotdd  disentitle 
the  latter  from  obtaining  a  sufficient  dis- 
charge from  the  country  solicitor. 

By  a  decree  made  in  the  case  of  Peatfield 
y.  Barlow,  in  June,  1867,  the  costs  of  the 
defendant  Barlow  and  his  wife  were  ordered 
to  be  taxed  and  paid  out  of  a  fund  in  court 
to  Messrs.  Few  k  Co.,  who  had  acted  in 
the  suit  as  London  agents  for  Barlow's 
solicitor,  Mr.  Esam,  of  East  Retford.  Theae 
costs  were  never  paid  to  Messrs.  Few,  but 
in  June,  1868,  at  which  time  Esam  executed 
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a  deed  for  the  benefit  of  his  creditors,  there 
was  a  sum  of  228/.  4«.  8d  in  his  hands 
standing  to  the  credit  of  Barlow*s  account. 
This  sum  (being  in  excess  of  the  amount 
of  his  costs  in  the  suit)  Barlow  directed  to 
be  applied  and  set  off  in  payment  of  such 
costs. 

Barlow,  with  his  wife,  now  petitioned 
that  the  amount  of  costs  so  accounted  for 
by  him  to  Esam  might  be  apportioned  out 
of  the  fund  in  court  and  paid  over  to  him. 

Mr,  Schomherg^  for  the  petition,  ad- 
mitting that  it  was  a  case  in  which  one  of 
two  innocent  parties  must  suffer,  argutd 
that  the  payment  to  Esam  by  way  of  set-off 
was  sufficient  satisfaction  of  the  costs  under 
the  order,  and  that  Barlow  was  entitled  to 
be  recouped  out  of  the  fund  in  court  He 
relied  on 

Waller  v.   HoItmb,    1  Jo.  <fe  H.  230 ; 
R.  c  30  Law  J.  Hep.  (n.s.)  Chanc.  24; 
and  also  cited 

Wardy.  HeppU,  16Ves.  297. 
Moody  V.  Spencer^  2  DowL  <k  Ry.  6 ; 
8.  a  1  Law  J.  Rep.  K.B.  1. 

Mr.  /.  Pearson  and  Mr,  Bardstoell,  for 
Messrs.  Few,  contended:  1,  That  the  order 
of  June,  1867,  which  was  drawn  up  in  the 
usual  form  and  had  been  made  by  the  <Jourt 
in  Barlow's  presence,  was  express  notice  to 
him  that  the  costs  were  to  be  paid  into 
the  hands  of  Messrs.  Few,  and  not  to  Mr. 
Esam ;  2,  That  the  petitioners  could  not  now 
come  and  ask  the  Court  in  effect  to  vary 
the  terms  of  that  order.  Moreover,  the 
alleged  payment  to  Esam  was  not  in  fact 
a  payment  specifically  made  in  respect  of 
these  costs  at  all,  but  merely  an  arrange- 
ment by  way  of  set-off  between  Esam  and 
his  client,  in  consequence  of  the  act  of 
bankruptcy.  Such  a  mode  of  payment  could 
be  no  satisfaction  to  Messrs.  Few,  nor 
could  it  disentitle  them  to  the  benefit  of 
the  order.  So  long  as  there  was  a  fund  in 
court,  Messrs.  Few  were  entitled  to  assume 
that  their  costs  were  safe,  and  that  the 
Court  would  assist  them  in  enforcing  their 
lien. 

Malin8,V.C.  (without  calling  for  a  reply). 
— This  petition  raises  a  point  of  considerable 
importance  to  London  agents  and  country 
solicitors,  as  well  as  to  those  suitors  who 


employ  country  solicitors  having  London 
agents.  By  the  decree  in  the  cause  of  Peat- 
field  V.  Barlowy  dated  the  3rd  of  June,  1867, 
it  is  ordered  that  the  costs  of  the  defendant 
Barlow  and  his  wife,  the  present  petitioners, 
should  be  paid  to  Messrs.  Few  &  Co.  It 
appears  that  Mr.  Esam,  of  East  Retford, 
was  Mr.  Barlow's  solicitor,  and  that  Messrs. 
Few  were  Mr.  Esam's  London  agents,  and 
in  that  character  only  had  they  anything 
to  do  with  the  cause.  It  also  appears  that 
Mr.  Barlow,  as  is  not  unfrequently  the  case 
with  solicitors  and  their  clients  in  the 
country,  had  from  time  to  time  certain 
sums  of  money  standing  to  his  credit  in 
the  hands  of  his  solicitor,  Mr.  Esam,  which 
by  arrangement  between  them  carried  in- 
terest Nothing  took  place  until  the  23rd 
of  June,  1868,  on  which  day  Esam  executed 
a  formal  deed  of  assignment  for  his  creditors 
under  the  Bankruptcy  Act  At  that  time 
there  was  in  his  hands  this  sum  of  228/L 
4s.  Sd.  belonging  to  Barlow;  now,  although 
this  was  a  debt  carrying  interest,  it  is  clear 
that  Barlow  had  the  right  at  any  time  to 
say  to  Esam,  **  You  have  that  sum  of  money 
in  your  hands  belonging  tome;  I  wish  you 
to  apply  it  in  payment  or  part  payment,  as 
the  case  might  be,  of  my  costs  in  the  cause 
of  PeatfiHd  v.  Barlow."  That  beyond  all 
question  was  Barlow's  strict  right,  and  that 
right  to  have  the  fund  applied  in  payment 
of  these  costs  was  not  affected  by  Esam's 
virtual  bankruptcy. 

But  it  is  contended  that  the  order  of 
the  3rd  of  June,  1867,  being  in  its  form  a 
direction  to  pay  the  costs  to  Messrs.  Few, 
gave  them  a  new  and  independent  right  as 
against  Barlow.  But  why  did  the  order 
direct  payment  to  them?  Solely  as  a  matter 
of  convenience  to  the  Court,  because  their 
names  appeared  on  the  record  as  agents 
of  Mr.  Esam,  Barlow's  solicitor,  and  only 
as  such  agents  were  they  to  receive  the 
money. 

Indirectly,  no  doubt,  London  agents  are 
the  agents  of  the  principal  in  the  suit,  but 
the  order  directs  the  payment  to  them 
merely  as  agents  of  the  solicitor  for  whom 
they  act. 

If  it  were  otherwise,  a  person  in  the 
country  employing  a  solicitor  in  whose 
hands  he  might  have  deposited  a  large  sum 
of  money  as  ample  security  for  any  costs 
likely  to  become  due,  after  arranging  that 
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such  money  should  go  against  such  costs, 
might  suddenly  find  himself  called  upon  to 
pay  the  costs  twice  over,  because  there  had 
been  an  order  to  pay  the  costs  to  the  London 
agents,  creating  (as  is  now  contended)  a 
new  right  in  them,  although  the  countiy 
client  had  never  heard  of  the  London  agents, 
and  knew  of  no  one  but  his  country  soli- 
citor, who  was,  in  fact,  the  only  person 
employed  by  him.  I  am  unable  to  see  any 
distinction  between  such  a  case  and  the 
present,  and  therefore  I  cannot  accede  to 
the  respondent's  argument.  Mr.  Barlow 
employed  Mr.  Esam ;  Esam,  therefore,  was 
the  only  person  who  had  a  claim  against  him, 
and  Barlow  having  once  paid  hun,  Messrs. 
Few  &  Co.,  as  merely  representing  Esam, 
could  have  no  further  or  better  right  than 
Esam  himself  had,  and  that  is  the  rule  laid 
down  in  the  cases  cited  by  Mr.  Schomberg. 
— [His  Honour  referred  to  Waller  y.  Holmes.] 
— It  may  be  that,  if  Messrs.  Few  &  Co.  had 
given  Mr.  Barlow  notice  not  to  pay  any 
money  to  Mr.  Esam  without  providing  for 
their  costs,  that  would  have  disentitled  Mr. 
Barlow  from  afterwards  pa3dng  such  costs 
to  Mr.  Esam,  but,  in  my  opinion,  no  notice 
could  have  deprived  Barlow  of  his  right  to 
set  off  the  money  in  Esam's  hands.  I  there- 
fore come  to  the  conclusion  that,  although 
in  point  of  form  the  costs  were  directed  to 
be  paid  to  the  London  agents,  such  pay- 
ment was  directed  to  be  made  to  them  not 
as  independent  solicitors,  or  as  having  any 
independent  right,  but  in  respect  of  their 
position  as  it  appeared  upon  the  record, 
namely,  as  agents  of  Mr.  Esam,  who  was 
alone  the  solicitor  of  Mr.  Barlow.  Therefore, 
according  to  the  prayer  of  the  petition,  the 
costs  directed  to  be  paid  to  Messrs.  Few  & 
Co.  must  be  deemed  to  have  been  satisfied 
to  the  extent  of  the  sum  set  off  for  payment 
thereof  by  Barlow.  As  it  is  a  novel  point, 
and  the  enforcement  of  an  extreme  rights  I 
shall  make  no  order  as  to  costs. 

Solidton — Me»f8.  C.  &  J.  Allen  k  Son,  agents 
for  Meeara.  Newton  &  Jones,  East  Betford,  for 
petitioner;  Messrs.  Few  &  Co.,  for  other  parties 
interested. 


Lord  Romillt,  M.R. 
March  3. 


GBISSBLL  V.  MONET. 


Building  for  Public  Purpoau — Sale  5y 
Order  of  Court, 

The  Court  will  give  effect^  hy  saUy  to  a 
charge  on  a  building  used  as  a  drilling^ 
hall  for  a  volunteer  corps, 

Darke  v,  Williamson,  25  Beav.  622,  dis- 
tinguished. 

The  defendant  was  the  commanding 
officer  and  the  plaintiff  was  one  of  the  cap- 
tains of  a  volunteer  rifle  corps  ;  and  in  1861 
certain  land  and  buildings  were  demised  to 
them  for  a  term  of  years. 

The  plaintiff,  who  was  a  manufacturing 
engineer,  under  an  agreement  with  the  corps, 
incurred  certain  expenses  in  executing 
works  necessary  to  prepare  the  buildings 
comprised  in  the  lease  for  use  as  a  drillings 
hall,  and  being  unable  to  obtain  payntent 
of  the  expenses  so  incurred  he  filed  a  bill 
against  the  present  defendant  to  recover 
the  sum  due,  and  on  the  22nd  of  April, 
1868,  obtained  a  decree  declaring  that  he  was 
entitled  to  a  charge  on  the  premises  for  the 
sums  of  money  and  costs  therein  mentioned. 

The  present  bill  was  filed  to  give  effect 
to  this  charge  by  means  of  a  sale  of  the 
premises  or  a  competent  part  thereof 

Mr,  Jessel  and  Mr,  Kekewiek  appeared 
for  the  plaintiff. 

Mr,  Souihgate  and  Mr,  Simpson  argued, 
on  the  authority  of 

Darke  r,  Williamson,  25  Beav.  622, 
that  the  Court  would  not  direct  a  sale  of 
property  whidi  was  used  for  public  purposes. 

The  Masteb  op  thb  Rolls. — Darke  ▼. 
Williamson  is  not  in  point  In  that  case  I 
declined  to  give  any  lien  except  one  upon 
the  deeds ;  and  I  pointed  out  how  sudi  a 
limited  lien  might  be  beneficial  But  in 
the  former  suit  between  the  present  portiet 
my  object  was  to  give  an  effective  charge 
upon  liie  property,  and  that  charge  must  be 
enforced  in  the  ordinary  way. 

Solicitors — Mr.  Thomas  fioakins,  for  plaintiff; 
Messrs.  Hayes^  Twisden  k  Parker,  tor  defen- 
dant. 
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Hatherley,  L.C. 
Jan.  25. 


HAWKINS  V.  MALTBY. 


Vender  and  Purchaser — Sale  of  Shares 
— Sub-Purchase — Custom  of  Stock  Exchange 
— Transfer  in  Blank. 

On  the  2lst  of  Marchy  the  plaintiffs, 
through  their  broker y  sold  forty  shares  in 
a  limited  company  on  the  Stock  Exchange, 
at  the  price  of  202L  lOs.,  for  the  30th  of 
March;  and  on  the  26th  of  March  the 
defendant,  through  his  brokers,  purchased 
one  hundred  such  shares,  at  a  price  amount- 
ing to  li5l.  for  forty  ;  no  numbers  being 
specified  in  either  case.  On  the  2Sth  of 
March,  the  plaintiffs,  by  direction  of  inter- 
mediate  purchasers,  and  in  accordance  with 
the  custom  of  the  Stock  Exchange,  executed 
and  delivered  to  their  brokers  a  transfer  to 
the  defendant  of  the  forty  shares,  a  blank 
being  left  for  the  consideration,  which  wcu 
afterwards  filled  up  with  146/.,  the  price  at 
which  the  defendant  bought.  The  defendant 
paid  the  plaintiffs  the  145/.,  the  difference 
between  that  price  and  202/.  being  paid 
by  the  intermedicUe  purchojier ;  and  the 
transfer  and  certificates  u>ere  sent  to  and 
retained  by  the  defendant  The  defendant 
never  registered  the  transfer,  and  the  plain- 
tiffs, having  been  compelled  to  pay  calls  on 
the  shares,  filed  their  bill  against  the  defen- 
dant for  specific performaTice  and  indemnity: 
— Held,  following  the  decision  in  Coles  v, 
Biistowe,  ante,  p.  81,  that  he  was  entitled 
to  a  decree. 

The  suit  of  Hawkins  ▼.  Maltby  (reported 
37  Law  J,  Rep.  (n.s.)  Chanc.  58)  was 
instituted  by  the  plaintiffs,  for  the  purpose 
of  compelling  the  defendant  specifically  to 
perform  a  contract  for  the  purchase  of 
shares  in  the  Imperial  Mercantile  Credit 
Company. 

The  facts  of  the  case,  which  are  fully 
set  out  in  the  former  report,  were  shortly 
these: 

On  the  21st  of  March,  1866,  the  plain- 
ti£fo  instructed  their  brokers,  Messrs.  Crow- 
ley Brothers,  to  sell  forty  shares  in  the 
Imperial  Mercantile  Credit  Company,  and 
Messrs.  Crowley  did,  on  that  day,  sell 
them  to  James  Mackenzie,  a  broker,  for 
202/.  lOs.,  the  sale  to  be  completed  on  the 
30th  of  March;  and  on  the  22nd  of  March 
Nbw  Sbbiib,  88.— GHARa 


the  usual  sale-note  was  received  by  the 
plaintills  from  their  brokers.  On  the  26th 
of  March  a  call  of  51.  per  share  was  made, 
and,  in  consequence,  the  shares  fell  in  the 
market.  On  the  same  day,  but  whether 
before  or  after  the  call  was  made  did  not 
appear,  the  defendant's  brokers  purchased 
for  him  one  hundred  shares  in  the  same 
company,  at  a  price  amounting  to  145/.  for 
forty  shares.  In  these  hundred  shares  were 
included  the  forty  shares  sold  by  the  plain- 
tiffs, which,  in  accordance  with  the  custom 
of  the  Stock  Exchange,  had  been  re-sold 
from  time  to  time  after  they  had  been  sold 
to  Mackanzie,  until  they  were  ultimately 
bought  for  the  defendant;  and  when  the 
time  arrived  at  which,  in  accordance  with 
the  custom  of  the  Stock  Exchange,  it  was 
necessary  that  the  name  of  the  ultimate 
purchaser  should  be  disclosed  to  the  ven- 
dor's brokers,  the  name  of  the  defendant 
was  given  to  them  as  the  purchaser,  and 
the  plaintiffs  executed  a  transfer  to  him,  a 
blank  being  left  for  the  consideration, 
which  was  afterwards  filled  up  with  145/., 
the  price  paid  by  the  defendant,  the  plain- 
tiffs receiving  from  Mackenzie  the  differ- 
ence between  that  sum  and  the  price  for 
which  they  sold.  The  defendant  accepted 
the  transfer  and  the  certificates,  but  did 
not  cause  the  transfer  to  be  registered; 
and  the  company  having  been  ordered  to 
be  wound  up,  the  plaintiffs,  whose  names 
still  remained  on  the  register  by  reason  of 
the  non-registration  of  the  transfer,  were 
compelled  to  pay  calls.  Thereupon  they 
filed  their  bill  against  the  defendant  for 
specific  performance  and  indemnity;  but 
the  contract  having  been  therein  described 
as  a  contract  by  the  defendant  to  purchase 
the  shares  from  the  plaintiffs  at  the  price 
of  202/.  10*.,  the  Lord  Chancellor  (Chelms- 
ford), upon  an  appeal  from  a  decree  of 
Wood,  V.C,  dismissing  the  bill  with  costs, 
held  that  there  was  a  fatal  variance  between 
the  contract  as  alleged  and  the  contract 
proved,  and  on  that  ground  dismissed  the 
appeal  without  costs,  but  without  prejudice 
to  any  new  bill  that  the  plaintiffs  might 
be  advised  to  file. 

The  plaintiffs  then  filed  another  bill,  in 
which  the  consideration  was  alleged  to  be 
145/.,  the  price  at  which  the  defendant 
bought  the  shares. 

The  Master  of  the  Rolls  made  a  decree 
2S 
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for  specific  perfonnance  and  indemnity, 
and  the  defendant  appealed. 

Mr,  Southgate  and  Mr.  Busk  argued 
the  case  on  behalf  of  the  appellant. 

Mr,  Tounuend,  who,  with  Mr,  Jessd^ 
appeared  for  the  plaintiffs,  was  not  called 
upon. 

The  Lord  Chancellor,  after  referring 
to  his  former  d^ision  in  this  case  and  to 
the  judgment  of  Lord  Chelmsford  on  the 
appeal,  said  he  acquiesced  in  the  view 
taken  by  his  Lordship,  that  the  defendant 
had,  by  his  delay,  precluded  himself  from 
repudiating  his  contract  on  the  ground  of 
the  call  being  overdue;  and  upon  this 
point,  having  regard  to  the  dates,  he  held 
that  he  had  himself  decided  erroneously. 
The  only  question  then  was,  whether  there 
was  a  binding  contract  between  the  plain- 
tiffs and  the  defendant.  With  regard  to 
this,  the  case  was  entirely  governed  by 
Cole^  V.  Bristowe,  and  the  appeal  must 
therefore  be  dismissed  with  costs. 

Solicitors — Mr.    James    Growdy,   for    appellant ; 
Messrs.  Hurford  k  Taylor,  for  rerpondent. 


iTHE  BRITISH  EQUITABLE 
INSURANCE  COMPANY  V, 
THE  GREAT  WESTERN 
RAILWAY  COMPANY. 

Insurance  on  Life — Misrepresentation  by 
Assured — Voidance  of  Policy — Jurisdic- 
tion, 

In  July,  1863,  B,  negotiated  for  the  in- 
surance of  his  life  in  the  plainti-ffV  office, 
and  in  filling  up  the  usucd  declaration  as 
to  his  health  and  habits  of  lifcy  stated  thai 
he  could  not  remember  when  he  uhis  last  ill, 
and  that  he  vxis  then  and  always  had  been 
enjoying  good  health.  After  examination  by 
the  medical  officer  of  the  company,  he  uhxs 
accepted  as  a  first-class  life.  In  August  pre- 
ceding the  completion  of  the  contract  B, 
became  alarmed  about  his  health,  and  went 
to  consult  a  physician  other  than  his  ordi- 
nary medical  attendant,  who  warned  him 
that  he  was  in  a  dangerous  state  of  hecUth, 
and  prescribed  for  him,  B.  never  communi- 
cated this  circumstance  to  the  company.    In 


September  the  premium  was  paid  and  the 
policy  effected.  On  the  receipt  for  the  pre- 
mium was  indorsed  a  condition  that  if 
any  variation  should  have  taken  place  in  the 
health  of  the  assured  since  the  date  of  the 
medical  examination  and  before  actucd  pay- 
ment of  the  premium,  the  receipt  should  be 
void.  Eight  months  afterwards  B,  died;  it 
was  not  proved  satisfactorily  of  what  disease: 
— Held,  that  the  non-communication  to  the 
company  of  his  change  in  health  and  visit 
to  the  physician  was  fraudulent,  and  vitiated 
the  policy. 

The  Court  has  undoubted  jurisdiction  to 
entertain  cases  of  this  description. 

Decree  of  McJins,  V.C.  affirmed. 

This  was  an  appeal  by  the  Great  Western 
Railway  Company  from  a  decree  of  Malins, 
V.C.  The  case  is  reported  ante,  p.  132, 
from  which  report  and  from  the  judgments 
of  their  Lordships  as  given  below,  the  facts 
of  the  case  fully  appear. 

Mr.  J,  Pearson  and  Mr,  T,  Stevens,  for 
the  appellants,  in  addition  to  the  cases  cited 
in  the  Court  below,  referred  to 

Anderson  v.    Fitzgerald,   4  H.L.  Cas. 

484. 
Hodgson  v.  Murray,  2  Sim.  516. 
Mr,  Olasse  and  Mr,  C,  J,  Shebbeare,  for 
the  plaintiffs,  were  not  called  upon. 

Mr,  Rou}cliffe,  for  the  widow  and  ad- 
ministratrix of  John  Bird. 

Lord  Justice  Selwyn. — We  entertain 
no  doubt  whatever  that  the  Vice  Chancellor 
has  arrived  at  a  correct  conclusion  in  this 
case.  The  question  is  one  purely  of  fact. 
The  jurisdiction  of  the  ''Court  in  cases  of 
this  description  is  fully  established,  and  has 
been  constantly  exercised.  ,The  case  depends 
upon  the  validity  or  invalidity  of  a  policy 
of  insurance  effected  by  one  John  Bird 
with  the  plaintiff  company.  The  nego- 
tiation for  it  commenced  in  June,  1863, 
with  a  proposal  in  the  form  adopted  by 
the  company.  The  third  question  contained 
in  the  form  is  this :  "  When  last  ill,  'and 
the  nature  of  illness,"  and  the  answer  is, 
**  Cannot  remember."  The  fourth  question 
is,  "  Whether  now  and  ordinarily  enjoying 
good  health,"  and  the  answer  is,  ''Yes,  and 
always  so."  Now,  that  proposal  having 
been  made,  an  examination  took  place  in 
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the  usual  way  by  the  medical  officer  of  the 
company,  and  the  report  being  favourable 
as  to  the  health  of  John  Bird,  a  letter  was 
written  by  the  company  on  the  19th  of 
August  accepting  the  proposal,  and  stating 
that  the  premium  was  payable  to  the  com- 
pany on  or  before  the  9Ui  of  September, 
and  that,  until  the  premium  was  actually 
paid,  the  company  would  not  be  liable  to 
any  risk,  and  that  any  alteration  of  the 
health  of  the  person  proposed  for  assurance 
since  the  date  of  the  medical  examination 
would  render  the  policy  invalid,  unless  such 
alteration  were  disclosed  in  writing  to  the 
company  and  the  receipt  of  the  premium 
subsequently  sanctioned  in  writing  by  the 
company's  agent.  On  the  8th  of  September 
Bird  sent  a  cheque  for  the  amount  of  the 
premium,  and  shortly  afterwards  received 
the  policy,  dated  the  11th  of  September, 
1863.  The  receipt,  which  was  dated  the 
19th  of  August,  although  it  was  not  sent 
till  after  the  transaction  was  completed, 
was  expressed  to  be  subject  to  the  con- 
ditions indorsed  upon  it,  one  of  which  con-  , 
ditions  was,  *'  K  any  variation  shall  liave 
taken  place  in  the  health  of  the  assured  ' 
since  the  date  of  the  medical  examination,  f 
and  before  actual  payment  of  the  amount 
within  expressed  to  be  rec^ved,  this  receipt  I 
shall  be  void." 

These  conditions  so  expressed  in  the 
letter,  and  so  in  substance  repeated  in  the 
receipt,  were  admitted  at  the  bar  fairly  and 
properly  to  have  at  least  this  effect,  that 
if  in  the  intermediate  time,  as  was  put  in 
the  argument — an  extreme  case — the  person 
whose  life  was  proposed  to  be  insured  had 
suffered  from  a  paralytic  stroke,  and  had 
not  communicated  the  fact  to  the  office, 
the  policy  subsequently  issued  would  be 
void.  The  question  therefore  here  is  simply 
brought  to  this,  whether  there  was  any 
such  alteration  in  the  state  of  John  Bird's 
health,  or  even  in  his  belief  as  to  the  state 
of  his  health,  between  the  time  when  he 
gave  the  answers  to  which  I  have  before 
referred  and  the  time  when  the  premium 
was  paid  and  the  policy  issued,  as  ought 
to  have  been  communicated  to  the  company) 
Upon  that  I  think  the  evidence  is  peifectiy 
clear.  We  have  first  the  fact  clearly  estab- 
lished that  during  the  interval  he  did  be- 
come alarmed  as  to  the  state  of  his  health, 
•ad  in  consequence  thereof,  and  also  at  the 
request  of  Dr.  Davies,  his  usual  medical 


attendant,  travelled  forty  miles  to  Cardiff 
on  the  17  th  of  August  to  consult  there  a 
Dr.  White.  I  think  that  fact  indisputably 
proves  that  at  that  date  John  Bird  was 
alarmed  about  the  state  of  his  health  and 
believed  himself  to  be  seriously  ilL  No 
doubt,  if  Dr.  White  had  at  that  interview 
told  Bird  that  there  was  nothing  serious 
in  his  case,  and  that  his  alarm  was  ground- 
less, it  might  have  been  argued  with  pro- 
bable success  that  everything  in  connexion 
with  his  consulting  Dr.  White  became 
immaterial,  and  was  unnecessary  to  be 
communicated  to  the  company.  But  no 
such  argument  can  be  urged  consistently 
with  the  facts  in  this  case. — [His  Lordship 
went  carefully  through  the  evidence,  and 
continued] — So  farthereforefrom  its  having 
been  the  case  that  Dr.  White  treated  Bird  a 
case  as  being  one  not  of  a  serious  character, 
it  is,  to  my  mind,  indisputably  proved  by 
the  evidence  which  I  have  read  that  he 
treated  it  as  being  a  dangerous  case ;  and 
although  he  might  not  have  explained  to 
Bird  himself  what  the  exact  nature  of  the 
disease  was,  it  appears  to  me  clear  that  he 
did  not  conceal  from  John  Bird  the  opinion 
which  he  formed  as  to  the  serious  nature 
of  his  complaint  whatever  it  might  have 
been,  and  he  certainly  took  a  course  which, 
I  think,  few  medical  men  would  take  unless 
they  believed  the  case  was  serious,  he  wrote 
a  letter  to  Dr.  Davies ;  and  further,  so  far 
from  Bird  disregarding  his  advice,  it  is 
clear  that  he  did  act  for  some  considerable 
time  under  it,  that  he  had  the  prescription 
which  Dr.  White  gave  him  made  up,  and 
that  he  took  the  medicine  which  was  so 
prescribed  for  him. 

These  facts  being  clearly  proved,  there 
can  be  no  doubt  that  the  statement  of  John 
Bird,  which  I  have  read,  and  which  was 
contained  in  the  answers  to  the  questions 
put  by  the  office, — that  he  was  well,  and 
had  always  been  well,  and  that  he  could 
not  recollect  that  he  had  had' any  illness, 
was  no  longer  true  at  the  time  when  the 
premium  was  paid  And  they  are,  in  my 
opinion,  facts  of  such  gravity  and  import- 
ance that  they  ought  to  have  been  com- 
municated to  the  company;  but  no  such 
communication  was  made. 

The  next  question  is,  whether  John  Bird 
was  justified  in  not  making  that  commu- 
nication by  reason  of  Dr.  Davies  having 
told  him  that  he  considered  Dr.  White  was 
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wrong.  That  is  the  way  in  which  the  ques- 
tion has  been  argued.  In  the  first  place, 
it  is  not  clear  that  Dr.  Davies  ever  made 
such  a  statement  to  John  Bird ;  and  even 
if  he  did,  when  we  take  into  consideration 
the  fact  that,  as  soon  as  John  Bird  became 
really  alarmed  about  his  health,  he  was  not 
satisfied  with  Dr.  Davies's  opinion,  but 
went  to  consult  Dr.  White,  it  cannot,  I 
think,  be  said  that  we  must  assume  that 
John  Bird  attached  such  importance  to  the 
opinion  of  Dr.  Davies  as  that,  although  he 
had  taken  other  steps  and  was  acting  under 
Dr.  White's  advice,  still  he  would  disregard 
everything  which  he  had  heard  from  him, 
and  treat  it  as  altogether  a  mistake. 

Subsequently  John  Bird  became  more 
seriously  ill,  and  died  a  few  months  after- 
wards. There  was  no  post-mortem  examin- 
ation, nor  was  the  cause  of  his  death 
accurately  ascertained  j  but  that,  in  my 
judgment,  is  a  matter  which  it  is  unneces- 
sary to  enter  into.  It  is  proved  beyond  all 
reasonable  doubt  that  at  the  time  when  the 
money  was  paid  and  the  policy  issued, 
John  Bird  knew  that  his  two  answers  to 
the  third  and  fourth  questions,  to  which 
I  have  referred,  were  no  longer  true,  and  as 
I  said  before,  I  can  have  no  doubt  that  the 
difference  between  these  statements  and 
the  facts  as  they  then  existed  within  his 
knowledge  were  of  such  a  grave  character 
that  they  certainly  ought  to  have  been 
communicated  to  the  company.  Under 
these  circumstances,  therefore,  I  think  it  is 
quite  clear  that  the  policy  is  a  void  policy, 
and  one  which  the  office  was  entitled  to 
file  a  bill  to  have  cancelled  and  delivered 
up;  and  considering  the  very  serious  con- 
sequences to  insurance  companies  of  disput- 
ing claims  upon  any  other  than  very  clear 
grounds,  as  I  have  formed  a  very  clear 
opinion  in  this  case  that  they  were  right, 
I  feel  bound  to  state  my  opinion  that,  in 
my  judgment,  they  were  perfectly  justified 
in  resisting  this  claim,  that  there  was  no 
foundation  for  this  appeal,  and  that  it  must 
be  dismissed,  with  costs. 

LoBD  JusTiCB  GiFPARD. — I  was  Sur- 
prised, I  must  say,  to  hear  the  question  of 
jurisdiction  argued  in  this  case.  If  there 
is  any  one  thing  clearer  than  another,  it  is 
that,  in  such  a  case  as  this,  this  Court  has 
jurisdiction.  In  some  cases,  no  doubt,  of 
this  character  it  will  allow  the  question  to 
go  to  a  jury;  but  I  must  say,  if  ever  a  case 


was  plain  this  case  is  plain,  and  there  is  no 
reason  why  it  should  go  to  a  jury. 

The  facts  are  as  simple  as  possible.  The 
period  of  the  interview  with  the  first  medical 
man  was  the  5th  of  August;  no  illness  was 
then  discovered,  and  probably  Mr.  Bird 
felt  no  illness  that  day.  Then  there  were 
the  answers  to  the  two  questions,  which 
the  Lord  Justice  has  read.  After  this  a 
caution  was  sent  to  Mr.  Bird  that  this  must 
be  considered  a  continuing  statement  till 
the  premium  was  really  paid  and  accepted. 
What  occurs?  On  the  17th  of  August 
Mr.  Bird  finds  himself  ill;  he  goes  to  Dr. 
White  and  explains  the  symptoms  to  him ; 
and  as  the  evidence  distinctly  proves,  is 
told  in  plain  terms  that  it  is  a  very  serious 
and  dangerous  illness.  Now,  we  are  told 
that  that  is  a  circumstance  which  is  not  to 
be  disclosed  to  the  insurance  office.  I  have 
no  hesitation  in  saying  tiiat  Mr.  Bird  was 
bound  to  disclose  that  to  the  insurance 
office.  Without  wishing  for  a  moment  to 
put  a  hypercritical  construction  on  con- 
ditions annexed  to  policies,  I  most  say 
that  as  between  man  and  man,  even  as 
between  men  of  the  most  ordinary  under- 
standing, there  cannot  be  the  slightest 
doubt  that  the  suppression  of  that  fa^  was 
fraudulent,  and  therefore  the  decision  below 
was  right,  and  this  appeal  must  be  dis- 
missed, with  costs. 

SoUdtort^^Mr.  H.  Gover,  for  plaintifib;  M^ana. 
Gregory,  Rowoliffes  &  Rawle,  for  the  ad- 
miniatratrix ;  Menn.  Young,  Maples  &  Co.^  for 
appellanta. 


Lord  Romillt,  M.R.  )  _ 
Dec.  5;  Jan.  11.    [-T^^beowne'swilu 

Marriage  Settlement — Coverumt  to  Settle 
after-acquired  Property. 

Where  an  interest  in  property  existing  at 
the  date  of  a  marriage ^  is  increased  in  value 
by  the  death  of  other  persons^  such  increment 
is  not  after-acquired  property  within  the 
meaning  of  a  covenant  in  a  marriage  settle- 
ment. 

On  the  death  of  Mrs.  Browne,  in  1842, 
each  of  her  daughters  became  endtled  to 
one-tenth  of  four  Tontine  debentures. 
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On  the  marriage  of  Anna  Maria  Browne, 
one  of  the  daughters,  in  1844,  with  Thomas 
Ingle,  some  of  her  property  was  settled, 
not  including  her  interest  in  the  deben- 
tures. The  settlement  also  contained  a 
covenant  "  that  all  and  singular  the  moneys, 
stocks,  goods  and  chattels,  and  other  per- 
sonal estate  which  at  any  time  or  times 
during  the  said  intended  marriage  the  said 
Anna  Maria  Browne,  or  the  said  Thomas 
Ingle  in  her  right,  shall  become  possessed 
of  or  entitled  to  by  transmission,  gift  or 
otherwise,  and  whether  in  possession  or 
expectancy,  shall "  be  assigned  to  the  trus- 
tees of  the  settlement 

A  similar  settlement  was  made  on  the 
marriage  of  another  of  the  daughters 
of  Mrs.  Browne  with  W.  S.  Carter,  in 
1849. 

On  the  marriage  of  Juliana,  another 
daughter  of  Mrs.  Browne,  wiUi  Roger 
Kynaston,  they  covenanted  by  their  mar- 
riage settlement  that  in  case  ''  any  personal 
property  of  the  value  of  200^.  or  upwards 
at  any  one  time  (except  jewels,  <fec)  shall 
at  any  time  or  times,  during  the  said 
intended  coverture,  be  given  or  bequeathed 
to  or  in  any  manner  vest  in  the  said 
Juliana  Browne,  or  in  the  said  Roger 
Kynaston  in  her  right,  then  and  in  such 
case  and  so  often,  they,  the  said  Roger 
Kynaston  and  Juliana  Browne,  shall  and 
will,  at  the  costs  and  charges  of  such  pro- 
perty, make  and  execute  all  such  acts  and 
assurances  as  shall  be  necessary  for  duly 
and  effectually  assigning  or  transferring  the 
same  unto  and  vesting  the  same  in  "  the 
trustees  of  the  settlement 

The  owners  of  each  of  these  debentures 
were  entitled  to  a  yearly  payment  during 
the  life  of  a  certain  person.  The  sum  ori- 
ginally payable  on  each  debenture  was 
71.  lOs,  a  year.  The  payment  increased  on 
the  death  of  persons  on  whose  lives  annui- 
ties, payable  on  other  debentures,  depended. 
The  income  from  the  four  debentures  at 
the  time  of  the  respective  marriage  settle- 
ments was  small;  but,  the  person  on  whose ^ 
life  they  depended  having  become  one  of  a 
few  survivors  out  of  many  suqh  persons,  in 
1868  the  income  was  larg^  Certain  trus- 
tees in  whom  they  were  vested  paid  into 
court,  under  the  Trustees*  Relief  Act,  the 
moneys  they  had  received  in  respect  of 
the  shares  of  Mrs.  Ingle,  Mrs.  Carter  and 


Mrs.    Kynaston    in     the     bonds,    which 
amounted  to  1,873/.  2s.  id. 

TMs  was  a  petition  by  those  three  ladies 
and  their  husbands  for  payment  of  that 
sum. 

Mr.  Jessel  and  Mr,  Montague  Cookson^ 
for  the  petitioners,  said,  the  interest  of  the 
ladies  in  the  Tontine  debentures  was  a 
present  interest  At  the  time  of  the  mar- 
riages the  increase  in  value  of  that  interest 
was  not  in  the  nature  of  a  reversion.  Such 
covenants  only  extended  to  property  ac- 
quired after  marriage. 

WiUonY.  ColvtUy  3  Drew.  617;    s.  c. 
25  Law  J.  Rep.  (n.b.)  Chanc.  850. 

Archer  Y.  Kelly,  1  Dr.  &  Sm.  300 ;  a  c. 
29  Law  J.  Rep.  (n.s.)  Chana  911. 
They  distinguished 

Chrafftey  v.  Humpage^  1  Beav.  46  ;  8.  c 
8  Law  J.  Rep.  (n.s.)  Chanc.  98, 

In  re  Hughes's  Trusts,  4  Giff.  432, 
as  relating  to  reversions,  and 

Ex  parte  Bl^ike,  16  Beav.  463, 
as  relating  to  property  not  vested  at  the 
time  of  the  marriage,  and 

Maclurcan  v.  Lane,  5  Jur.  N.S.  66, 
as  depending  on  the  construction  of  the 
word  "accrue." 

Mr.  Qregaryy  for  trustees  of  the  deben- 
tures. 

Mr.  Eddis,  for  the  trustees  of  the  mar- 
riage settlements,  said,  at  the  time  of  the 
marriages  the  settlors  were  entitled  to  their 
shares  in  the  debentures,  butthey  had  been 
assigned  to  them,  and  they  therefore  actu- 
ally acquired  them  after  these  marriages. 
In  the  third  settlement  the  words  "  ^all 
in  any  manner  vest"  would  include  an 
increase  in  the  value  of  the  property. 

The  Master  of  ths  Rolls  (Jan.  11) 
said, — ^With  respect  to  Mrs.  Ingle's  settle- 
ment, he  was  of  opinion  that  the  deben- 
tures were  not  within  the  terms  of  the 
covenant  It  was  clear  that  the  covenant 
related  only  to  after-acquired  property. 
The  lady  was  at  the  time  possessed  of  and 
entitled  to  the  property.  The  fact  that, 
from  the  nature  of  the  property  and  the 
accident  of  the  long  life  of  the  cestui  que 
w,  the  property  became  yeariy  more  valu- 
able did  not  affect  the  question,  any  more 
than  if  at  the  time  of  ihe  settlement  she 
had  been  possessed  of  a  mine  which  subse- 
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quently  became  of  very  great  value.  The 
case  was  concluded  by  Archer  v.  Kelly. 

The  case  of  Mrs.  Carter  was  similar  to 
the  first  case. 

Mrs.  Kynaston's  case  was  somewhat  differ- 
ent; but  the  words  "shall  in  any  manner 
vest "  pointed  to  a  future  acquisition  of 
property,  not  to  an  increase  in  valua  K  he 
were  to  hold  otherwise  it  must  include 
every  species  of  payment  of  interest  or  divi- 
dend which  might  become  due  after  the 
marriage. 

No  part  of  the  Tontine  debentures  was 
included  in  any  of  the  covenants. 

Solicitors— Me08n.  Price,  Bolton  &  Filder,  for  all 
partiM  interested. 


Lord  RoMn.LT 
Feb 


iXLLT,  M.R.  J 


In  re  the  estates 

INVESTMENT     COM- 
PANY. 

{Ex  parte  pawle.) 


Company  —  Winding-up  —  Fraudulent 
Misrepresentation  —  Agreement  to  abide 
Remit  of  a  Suit  by  one  Shareholder, 

IL  filed  a  bill  against  a  company  to  be 
relieved  of  shares,  on  tlie  ground  of  mis- 
representation. The  company  agreed  with 
P,  who  asked  also  to  be  relieved  of  shares^ 
to  be  bound  by  the  result  of  R,*s  bill.  The 
company  was  vfound  up  ;  afterwardsy  on 
RJs  suit  coming  to  a  hearing,  a  decree  was 
made  in  his  favour  (1): — Held,  that  P. 
ought  to  be  treated  as  if  he  had  filed  a  bill 
before  the  winding-up^  and  his  name  was 
removed  from  the  list  of  contributories, 

Pawle  took  shares  in  the  Estates  Invest- 
ment Company  on  the  £Euth  of  a  prospectus 
which  has  been  decided  to  contain  fraudu- 
lent misrepresentations  ( 1 ) .  On  discovering 
the  fraud,  Pawle  and  eighteen  other  share- 
holders repudiated  their  contracts,  required 
the  company  to  relieve  them  of  the  shares, 
and  refused  to  pay  a  balance  of  4L  per 
share  not  then  paid.  The  company  brought 
actions  against  twelve  of  them  for  so  much 
of  the  allotment  money  as  they  had  not 
paid,  which  were  stayed  by  the  Judge  to 

(1)  Ross  V.  the  Estates  Investment  Company,  86 
Law  J.  Rep.  (n.b.)  Ghano.  54  ;  s.  e.  87  Ilnd.  878. 


abide  the  result  of  proceedings  to  be  taken 
in  equity  to  relieve  the  defendants  at  law 
of  their  shares. 

The  repudiating  shareholders  acted  to- 
gether, employed  the  same  solicitor  and 
arranged  that  one  of  them  only  should  file 
a  bill  against  the  company  to  get  relieved 
of  his  shares,  and  they  should  s^  contribute 
to  the  expense  of  such  proceedings.  A  bill 
was  accordingly  filed  by  Ross  (1),  one  of 
them ;  and  it  was  agreed  between  them  and 
the  company  that  tiiey  should  not  be  pre- 
judiced by  not  taking  separate  proceedings. 
The  assent  of  the  company  was  contained 
in  a  letter  from  their  solicitor  to  the  solici- 
tor of  the  repudiating  shareholders  in  these 
words  :  "  it  is  understood  that  your  clients, 
the  other  allottees,  are  not  to  be  prejudiced 
by  their  not  taking  proceedings  pending 
the  decision  in  Ross's  case." 

Before  the  suit  of  Ross  could  be  heard, 
an  order  was  made  to  wind  up  the  com- 
pany on  the  petition  of  the  secretary  as 
creditor.  The  case  was  ultimately  decided 
in  favour  of  Koss,  and  his  name  was 
removed  from  the  register  of  shareholders. 

This  was  a  summons  to  remove  the 
name  of  Pawle  from  the  list  of  contribu- 
tories. 

Mr,  Jessel,  Mr.  Swanston  and  Mr. 
Everitt,  for  the  applicant,  said  that  in  this 
company  it  had  been  decided  that  where 
active  legal  proceedings  to  set  aside  a  void- 
able contract  to  take  shares  had  been  com- 
menced before  the  winding-up  order,  the 
applicant  had  a  right  to  be  relieved  of  his 
shares — 

Ross  V.  the  Estates  InvestmerU  Com- 
pany, 37  Law  J.  Rep.  (n.s.)  Chanc 
873 ;  s.  c.  Law  Rep.  3  Ch.  Ap.  682 ; 
and  here,  the  company  having  agreed  that 
Pawle  should  not  be  prejudiced  by  not 
taking  active  steps  himself,  he  ought  to  be 
in  the  same  position  as  if  he  had  actually 
instituted  proceedings. 

Mr.  Southgate  and  Mr,  Higgins,  for  the 
official  liquidator,  said,  that  in  no  case 
could  the  shareholder  be  relieved  of  shares 
he  had  taken  under  a  voidable  contract^ 
unless  he  commenced  active  proceedings  to 
set  aside  the  contract  before  the  winding- 
up— 

-J»  rt  The  Cleveland  Iron  Company ^  ex 
parte  Stevenson^  16  W.  Eep.  95- 
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The  Anglo-Danvbian  Steam  NatngcUion 

Company^  ex  parte  Walker^  37  Law 

J.  Rep.  (N.a)  Chaoc.  651;  s.  c.  Law 

Rep.  6  Eq.  30. 

It  was  a  question  between  the  creditors 

and  the  dissentient  shareholders — 

Oakes  V.  Turquand,  36  Law  J.  Rep. 
(n.8.)  Chanc.  949  ;  s.  c.  Law  Rep.  2 
K  <k  L  Ap.  325. 
And  the  arrangement,  that  a  suit  should 
not  be  instituted  if  the  directors  had  power 
to  bind  the  company  to  it,  could  not  affect 
the  creditors. 

The  Master  of  the  Rolls  said :  Mr. 
Jessel,  I  will  not  trouble  you  in  this  case, 
although  it  is  a  case  of  considerable  im- 
portance, and  not  one  which  has  exactly 
come  before  the  Court  before,  yet  I  think 
that  the  principle  of  equity  which  applies 
to  it  is  very  clear,  and  I  think  that  it  has 
been  established  that  a  person  who  finds 
that  he  has  been  deceived  by  a  prospectus 
must  take  proceedings  to  rectify  the  register 
forthwith,  or  at  least  within  a  very  short 
time,  and  if  he  delays  at  all,  or  if  he  is 
guilty  of  any  laches  in  that  respect,  he 
cannot  rectify  the  register.  It  has  been  held 
that  he  must  proceed  at  once.  I  think  I 
held,  in  the  case  of  Scholey  v.  the  Venezuela 
Railway  Company  (2),  that  one  of  the 
directors  who  had  stood  by  to  see  the  result 
of  the  cause  of  The  Venezuela  Railway  Gomr 
pany  v.  Kisch  (3),  and  had  not  filed  his  bill 
until  after  that  cause  was  over,  was  to  be 
kept  upon  the  register, — that  he  could  not 
run  the  chance  whether  it  was  successful 
or  not  and  shape  his  course  accordingly. 
All  that,  as  far  as  it  goes,  is  in  favour  of 
the  official  liquidator's  contention  in  the 
present  case;  but  in  this  case  there  are 
say  twenty  shareholders  who,  immediately 
upon  the  discovery  of  anything  wrong, 
i^ply  to  the  directors  and  say  we  have 
been  deceived  by  the  prospectus,  and  we 
require  our  names  to  be  taken  off  the 
register, — we  insist  on  our  names  being 
taken  off,  and  the  directors  refuse,  and 
thereupon  it  is  necessary  to  institute  pro- 
ceedings, and  then  the  directors  and  share- 
holders agree  that  it  is  idle  to  have  twenty 

(2)  14  W.  Rep.  786. 

(3)  86  Law  J.  Rep.  (N.s.)  ChMio.  849;  i.  o.  Law 
Bep.  2  £.  &  I.  Ap.  99. 


Chancery  suits  for  the  same  purpose,  and 
agree  to  be  bound  by  the  proceedings  in 
that  one  suit.  Thereupon  the  directors  assent 
to  that  and  say,  "  Let  one  of  these  bills  be 
filed,  and  all  the  others  shall  abide  the  result 
of  that  suit." 

Then  there  having  been  a  winding-up 
order  in  the  mean  time,  is  the  company  to 
say  that  the  nineteen  whose  names  did  not 
appear  must  all  fail  ?  Now  the  reason  why 
they  failed  in  the  other  cases  was,  they  were 
guilty  of  laches,  but  what  possible  laches  is 
there  where  all  the  twenty  act  together, 
and  where  it  is  agreed  that  one  person  only 
shall  be  the  representative  of  the  whole  set, 
and  that  they  shall  all  abide  by  the  decision 
in  that  one  particular  case?  It  is  idle  to  say 
that  the  directors  have  not  authority  to 
consent  to  that  They  had  as  much  authority 
to  do  that  as  they  had  to  institute  any  suit 
or  to  defend  any  suit,  or  to  compromise  any 
suit  which  might  be  instituted  against  them. 
Observe  what  that  would  lead  to.  I  do  not 
know  what  the  facts  are  in  this  case,  but 
what  would  it  lead  to  if  they  thought  that 
the  case  was  going  against  them,  and  they 
wanted  to  have  a  large  number  of  share- 
holders to  contribute  towards  winding-up? 
As  soon  as  the  case  was  determined  against 
them,  that  moment,  and  before  the  others 
could  take  any  proceedings  in  the  case, 
they  might  get  their  own  secretary  to  apply 
for  a  winding-up  order,  or  get  some  one  to 
apply  for  a  winding-up  order  which  they 
would  not  resist  being  made  compulsory, 
which  would  thereupon  ^x  all  the  other 
persons  on  the  list,  and  that  in  spite  of 
their  own  undertaking  that  they  should  not 
be  prejudiced,  and  that  they  would  all 
stand  in  the  same  situation.  In  such  a  case, 
I  think  it  is  impossible  to  say  that  the 
repudiating  shareholders  have  been  guilty 
of  laches,  which  would  induce  this  Court 
to  visit  them  in  the  same  manner  as  if  they 
had  neglected  to  institute  proceedings  them- 
selves.— (His  Lordship  then  stated  the  facts, 
and  said) — Then  the  only  matter  to  be  con- 
sidered is  whether  the  doctrine  of  Oakes  v. 
Tt^rgtiaiu/ applies  to  this  case,  and  makes  it 
ineffectual  as  against  the  creditors  of  the 
company.  What  I  have  done  on  all  occasions 
has  been  to  protect  the  creditors  of  the  com- 
pany as  much  as  possible;  but  that  may  be 
pushed  too  far,  because  it  is  not  desirable 
that    you   should   leave    creditors   to  do 
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this,  that  by  wilfully  shutting  their 
eyes  they  can  be  able  to  obtain  credit  from 
a  foiling  company  or  the  like,  or  to  give 
credit  which  it  would  not  be  proper  to  give 
if  they  knew  the  real  facts  of  the  case. 
They  were  bound  to  know  the  proceedings 
which  were  taking  place  with  respect  to 
this  matter,  which  seem  to  have  been  of  a 
very  public  character;  nay  more,  when  the 
decision  was  against  them  in  this  case,  the 
company  seems  to  have  sent  printed  circu- 
lars to  all  the  shareholders  informing  them 
of  the  fiEu;t;  and  I  think  that  it  is  too  strong 
to  say  after  that  the  creditors  are  entitled 
to  say  all  these  dissentient  allottees  who 
have  not  paid  their  allotment  money, 
against  whom  all  calls  have  been  suspend^ 
and  all  proceedings  have  been  stayed, — 
I  think  that  it  is  too  much  to  say  that  they 
must  be  made  personally  liable  to  the 
creditors  in  respect  of  not  having  proceeded 
otherwise  than  by  the  one  representative 
case.  It  is  clear  that  the  shareholders  could 
not  say  so,  and  I  do  not  think  that  the 
creditors  are  entitled  to  say  so.  I  am  of 
opinion,  therefore,  that  all  the  persons 
who  are  included  in  that  proceeding,  who 
join  in  that  proceeding  bona  fide,  that 
all  those  persons  are  excluded  from  the 
list  of  contributories  (4). 

Solicitora—MuBMio.  Batt  k  Son,  for  oflBcuJ  liquida- 
tor; Mr.  H.  HarriB,  for  Mr.  Paoll. 


Malins, 
Feb 


w,v.a  f 

.  20.      I 


In  re  the  oenebax  pro- 
vident ASSURANCE  COM- 
PANY (limited). 


Company  —  Winding-up  —  Mortgage  — 
Potoer  to  Mortgage  in  Prescribed  Form- — 
Equitable  Mortgagee  invalid — 30  ik  31 
Vict.  c.  131.  8.  37. 

A  charge  upon  the  assets  of  a  company 
will  not  bind  the  company  unless  created  in 
the  mode  and  executed  with  the  formalities 
prescribed  by  their  articles  of  association, 

B.  advanced  money  to  a  company  upon 
the  deposit  of  certain  title-deeds,  accompa- 
nied by  a  memorandum  of  charge  signed  by 

(4)  This  case  has  been  aflSrmed,  on  i^peal,  by 
the  liords  Jostioee,  April  16. 


the  general  manager,  but  not  under  ike  seal 
of  the  company,  nor  executed  with  other 
requisite  formalities. 

There  was  evidence  that  the  manager  had 
been  authorized  by  the  directors  to  effect  the 
loan  and  sign  the  memorandum,  but  no 
entry  of  any  resolution  for  that  purpose  was 
made  in  the  books  of  the  company. 

In  the  winding-up  B,*s  claim  was  dis- 
cUloufed. 

This  was  a  summons,  adjourned  from 
chambers,  on  behalf  of  Messrs.  Brandon,  in 
the  winding-up  of  the  Qeneral  Provident 
Assurance  Company,  seeking  to  enforce 
a  claim  for  150/L,  which  had  been  advanced 
by  them  to  the -general  manager  of  the 
company  shortly  before  the  winding-up, 
upon  the  deposit  of  certain  deeds,  accom- 
panied by  the  following  memorandum  of 
charge,  addressed  to  Mr.  H.  Brandon : — 

"  15,  Essex  Street,  Strand,  London, 
*' Feb.  6th,  1868. 

"Dear  Sir, — In  consideration  of  your 
advancing  to  this  company  150/.  on  security 
of  the  lease.  No.  8,  New  Bridge  Street, 
Blackfriars,  we  hereby  deposit  with  you 
the  said  lease  and  agreement  for  demise  of 
the  said  premises  to  the  Northern  Insurance 
Company,  to  secure  to  you  the  repayment 
on  the  6th  day  of  May  next  of  the  said 
150/.,  and  interest  at  10/.  per  cent  from 
this  date.  In  default  of  payment  all  the 
usual  powers  of  sala  Yours  truly, 
"  Thomas  Hey  wood,  General  Manager.'' 

It  was  stated  by  Heywood,  in  his  affi- 
davit, and  not  contradicted,  that  he  had 
been  authorized  by  the  directors  at  a  board 
meeting  to  negotiate  for  the  loan  with 
Messrs.  Brandon  (who  were  the  company's 
solicitors),  and  to  sign  on  behalf  of  the 
company  such  memorandum  as  might  be 
required.  But  there  was  no  entry  or  record 
of  the  transaction  in  the  company's  books, 
nor  any  minute  of  the  board  meeting  or 
of  such  authority  having  been  given  by  the 
directors;  nor  had  any  of  the  special  for- 
malities prescribed  by  tJie  company's  articles 
for  effecting  a  valid  mortgage  been  observed 
(!)• 

(1)  The  articles  of  association  contamed  the 
following  clauses : — 

**  18.  The  directors  may,  from  time  to  time,  as 
in  their  jadgment  they  may  deem  expedient,  by  a 
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The  company  was  shorUy  afterwards 
wound  up,  and  under  the  circumstances 
above  stated  the  chief  clerk  had  disallowed 
Messrs.  Brandon's  claim. 

Mr,  A.  E,  Miller^  in  support  of  the 
summons,  submitted  the  case  to  the  Court, 
and  claimed  in  defiftult  of  payment  to  be 
let  into  possession  of  the  property^ 

Mr.  J,  N,  HiggtMy  for  the  official  liqui- 
dator.— The  articles  of  the  company  require 
special  formidities:  a  resolution  of  the 
board,  the  seal  of  the  company,  and  the 
signature  of  two  directors  countersigned 
by  the  secretary.  The  present  applicants 
merely  produce  a  memorandum  of  deposit 
under  the  hand  of  the  general  manager, 
who  had  no  power  to  charge  the  property 
of  the  comi)any,  and  no  record  of  the 
•Ueged  transaction  is  to  be  found  in  the 
books  of  the  company.  It  is  impossible  for 
the  liquidator  to  admit  su^  a  claim  against 
the  company  in  the  absence  of  the  necessary 
proofs  of  its  validity.    He  referred  to 

The  Companies'  Act,    1862,  25  &  26 
Viet  c  89.  s.  43.  (Register  of  mort- 
gages), and  s.  67.  (Evidence  of  pro- 
ceedings at  meetings) ; 
and  cited 

In  re  the  London  and  Mediterranean 
Bank,  37  Law  J.  Rep.  (x.s.)  Chanc 
905;  8.  c  Iaw  Rep.  3  Ch.  Ap.  651. 
Mr.  A,  E,  Miller^  in  reply. — The  argu- 
ment on  the  other  side  imports  negative 
terms  into  the  company's  articles  which 
are  not  to  be  found  there.  Although  a  par* 
tieular  mode  of  effecting  a  legal  mortgage 
is  prescribed,  the  articles  nowhere  say  that 
BO  securi^  shall  be  valid  unless  executed 

fMolotion  of  the  boAid,  borrow  any  •am  or  laiDt 
of  money  for  the  purpoMs  of  the  company,  and  the 
directors  may  raise  any  such  sum  or  sams  aforesaid 
by  mortgage  of  or  charge  upon  all  or  any  part  of 
the  oonapany*s  estate  or  effecti^  or  by  debentures, 
hoods,  hills  of  exchange,  promissory  notes  or  other 
■eoority.** 

"09.  All  policies,  deeds,  moiigsges,  charges, 
debentures,  bonds  aad  other  securities  made  and 
eseottted  on  behalf  of  the  company  may  be  made 
io  sooh  form  and  contain  soch  powers,  Ac.,  as  the 
directors  shall  think  fit,  and  in  addition  to  btdng 
sealed  with  the  seal  of  the  company  shall  be  signed 
by  two  directors  and  countersigned  by  the  secre- 
tary or  actuary,  and  when  so  sealed,  signed  and 
ooontartigned  shall  be  valid  securities  and  conolu* 
sive,  and  enforceable  against  the  company  without 
the  necessity  of  proving  any  other  matter  than  their 
bebg  exeonted  in  the  manner  hereby  prescribed." 

Kbw  Sbeim,  88.— Chavc. 


in  the  prescribed  mode ;  and  the  Court  will 
not  allow  diis  claim  to  be  defeated  by  the 
mere  omission  of  certain  forms  any  more 
than  the  ordinary  right  of  an  equitable 
mortgagee  with  deposit  of  deeds  is  defeated 
by  the  absence  of  a  complete  legal  titla 
The  books  of  the  company  may  be  taken 
as  evidence  against  them,  but  not  in  their 
&vour;  and  the  non-entry  of  this  trans- 
action in  the  present  case  is  sufficiently 
accounted  for  by  the  fact  of  the  winding- 
up  taking  place  immediately  afterwards; 
there  are,  in  fact,  no  minutes  of  later  date 
than  January,  1868.  But  we  have  uncon- 
tradicted evidence  of  the  authority  given  to 
the  manager  by  the  directors  to  effect  this 
loan,  and  we  produce  the  deeds  as  well  as 
the  memorandum  of  deposits  signed  by 
him ;  such  a  contract  binds  the  assets  of 
the  company  under  the  provisions  of  30  &  31 
Vict  c  131.  s.  37,  having  been  entered 
into  ''with  a  person  acting  under  the 
authority  (both  express  and  implied)  of 
the  comi)any."  At  any  rate,  we  are  entitled 
to  retain  the  deeds. 

Mr.  Skapter  (as  amicut  Curiae)  referred 
to 

T%e  Liverpool  Borough  Bank  v.  Turner ^ 
2  De  Gex,  F.  <fe  J.  502 ;  s.  c  30  Law 
J.  Rep.  (n.s.)  Chanc.  379, 

Maliks,  V.C. — I  have  no  doubt  what- 
ever that  Messrs.  Brandon  did  advance  this 
sum  of  150^.  to  the  company  at  a  time  of 
pressure,  when  it  was  in  great  difficulties 
and  on  the  eve  of  its  dissolution,  and  com- 
mon honesty  requires  that  they  should  be 
paid.  But  this  is  a  public  company,  and 
nothing  is  more  clearly  settled  Xhxa  that 
they  can  only  bind  themselves  in  the  manner 
prescribed  and  permitted  by  law.  Now, 
Messrs.  Brandon  were  not  only  solicitors, 
and  therefore  familiar  with  tiie  general 
provisions  of  the  Companies'  Act,  but  they 
were  also  solicitors  of  this  very  company, 
and  must  be  taken  to  have  been  fully  ac- 
quainted with  its  rules  and  regulations. 
No  money  could  be  raised  for  the  purposes 
of  the  company  except  as  authorized  by 
their  articles  of  association,  and  in  my 
opinion  those  articles  distinctly  imply  that 
unless  securities  be  created  and  executed 
in  conformity  with  the  provisions  there 
specified,  they  are  not  vaJid  securities. — 
[His  Honour  read  the  13th  and  69th 
2T 
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articles.]  —  Mr.  Shapter  has  been  good 
enough  to  refer  me  to  the  case  of  The 
Liverpool  Bank,  but  even  without  the  as- 
sistance of  that  case,  I  should  have  come 
to  the  same  conclusion  that  these  fonns 
and  conditions  ought  to  have  been  complied 
with;  as  they  have  not  been  complied  with 
in  the  present  instance,  I  cannot  decide 
that  this  memorandim),  signed  only  by  the 
general  manager,  is  sufficient  to  bind  the 
assets  of  the  company ;  nor  can  I  attend 
to  any  evidence  for  the  purpose  of  proving 
that  there  was  a  loan  when  there  are  no 
minutes  in  the  books  of  the  company,  as 
required  by  the  act  of  parliament,  to  shew 
that  such  was  the  case.  There  ought  to 
have  been  a  resolution  of  the  board  followed 
by  the  sealing,  signing  and  co.untersigning 
of  the  memorandum  in  the  mode  prescribed 
by  the  articles  of  association.  In  the  ab> 
sence  of  these,  I  cannot  give  any  direction 
upon  the  assumption  that  this  is  a  valid 
mortgage.  The  present  application  must 
therefore  be  dismissed,  with  costs,  but  that 
will  not  prejudice  any  lien  that  Messrs. 
Brandon  may  establish  upon  the  deeds  in 
their  hands  (2). 

Solioiton — Means.  Elimber  k  ElliB,  for  official 
liquidator. 


Stuart,  V.C. 
Feb.  24,  25. 


i\ 


COOK  V.  ADDISON. 


TruBtee  and  Cestui  que  Trust — Settle- 
ment — Conflicting  Interests  in  the  Trustee 
— Confusion  by  the  Trustee  of  the  Trust 
Funds  with  his  own  —  Liability  of  the 
Trustee. 

No  trustee  of  property  having  a  rights 
the  exercise  of  which  conflicts  with  his 
duties  as  trustee^  can^  even  with  the  consent 
of  his  cestuis  que  trusty  enforce  his  own  right 
to  their  detriment, 

A  trustee,  with  pouter  to  invest  the  trust 
property  in  leasehold  or  chattel  personal 
securities,  or  upon  the  personal  security  of 
any  person,  advanced,  at  the  request  of  his 
cestuis  que  trust,  some  of  the  trust  property 
to  two  ladies  on  the  security  of  mortgages 

(2)  The  matter  was  subBequently  compromiited 
between  the  partiee. 


(with  the  usual  covenants)  of  a  leasehold 
house  in  which  the  ladies  were  living, 
and  of  the  furniture  in  it  The  trustee 
was  also  the  lessor  of  the  house.  The  tnort- 
gagors  became  insolvent,  paid  no  rent,  and 
no  part  of  the  pHncipal  or  interest  on  the 
loan.  The  trustee,  as  lessor,  determined  the 
lease  by  entry,  and  then  sold  all  his  interest 
in  the  leasehold  premises  and  the  furniture  ; 
but  he  thereby  so  mixed  up  the  trust  property 
with  his  own  that  it  was  impossible  to  distin- 
guish the  one  from  the  other,  or  topronounce 
with  certainty  how  much  of  the  proceeds  of 
the  sale  was  his,  and  how  much  belonged  to 
the  cestuis  que  trust.  The  advance  had  been 
made  at  51,  per  cent.  After  some  delay,  the 
trustee  replaced  the  principal  money  of 
the  loan,  but  invested  it  against  the  wishes 
of  his  cestuis  que  trust  in  SL  per  cent. 
Consolidated  Bank  Annuities,  the  dividends 
on  which,  however,  were  paid  to  them. 

Held,  that  the  trustee  was  bound  to 
make  good  to  the  trust  estate  the  whole  of 
the  money  advanced  on  the  loan,  with  aU 
interest  due  thereon  at  the  rate  of  5L  per 
cent,  per  annum,  to  be  computed  up  to  the 
date  of  the  decree  ;  and  that  he  must  pay 
the  costs  of  the  suit 

The  plaintiff  in  this  suit  was  a  Mrs, 
Cook.  The  defendants  were  Captain  Ad- 
dison and  Mr.  M.  H.  Tatham,  the  trustees 
of  the  settlement  made  on  the  plaintiff's 
marriage  with  Mr.  Cook;  and  Mr.  Cook. 

The  bill  in  the  suit  prayed  that,  so  £eu:  as 
might  be  necessary,  the  trusts  of  the  settle- 
ment might  be  carried  into  execution  under 
the  direction  of  the  Court ;  that  the  amount 
payable  by  the  trustees,  or  either  of  them, 
to  the  plaintiff  in  respect  of  interest  on  a 
sum  of  520/.  might  be  ascertained;  that 
the  trustees  might  be  decreed  to  make 
good  and  pay  such  sum  to  the  plaintiff; 
the  appointment  of  new  trustees  of  the 
settlement;  and  that  the  defendants,  the 
trustees,  or  one  of  them,  might  be  ordered 
to  pay  the  costs  of  the  suit. 

The  facts  of  the  case  were  these: 
In  the  month  of  June,  1860,  William 
Ford  demised  a  house,  No.  36,  Cavendish 
Square,  to  Captain  Addison  for  a  term  of 
twenty-one  years,  at  the  yearly  rent  of  310^ 
Captain  Addison  furnished  the  house,  and, 
in  October,  1860,  underlet  it  to  Lucy  and 
Rebecca  Strutton,  as  yearly  tenants,  at  a^ 
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rent  of  410/.  In  and  prior  to  1864,  the 
plaintiff  (then  Mrs.  Newton,  a  widow)  was 
on  very  friendly  tenns  and  resided  with 
those  ladies.  She  was  th^i  entitled  to  cer- 
tain properties  for  her  life,  and  absolutely; 
and  being  desirons  of  affording  the  Misses 
Stratton  some  pecuniary  assistance,  offered 
to  advance  them  a  som  of  500/.,  to  enable 
them  to  purchase  finom  Captain  Addison 
the  famitnre  in  the  house.  That  offer  was 
accepted  by  the  Misses  Stmtton.  At  that 
time,  Captain  Addison  did  not  stand  in 
any  fiduciary  relation  towards  the  plaintiff. 
By  the  settlement,  dated  the  5th  of 
October,  1864,  and  made  between  Henry 
Cook,  of  the  first  part,  the  plaintiff  (therein 
described  as  Penelope  Newton),  of  the 
second  part,  and  Captain  Addison  and 
Mr.  Tatham  (hereinafter  called  the  trus- 
tees), of  the  third  part,  the  dividends, 
interest  and  annual  produce  of  certain 
moneys,  stocks  and  funds,  or  other  per- 
sonal estate,  therein  called  **  the  settlement 
funds  to  which  the  plaintiff  was  entitled 
for  her  life  under  a  settlement  made  on  her 
former  marriage  with  Mr.  Newton,"  were 
assigned  to  the  trustees  upon  trust  during 
the  joint  lives  of  the  plaintiff  and  Henry 
Cook,  to  pay  the  said  interest,  dividends 
and  annual  produce  to  the  plaintiff  for  her 
sole  and  separate  use,  free  from  the  debts, 
control  or  engagements  of  Henry  Cook,  but 
without  any  power  of  anticipation ;  and 
after  the  death  of  Henry  Cook,  in  case  the 
plaintiff  should  survive  him,  then,  during 
the  remainder  of  her  life,  to  pay  unto,  or 
permit  and  empower  her  or  her  assigns  to 
reeeive  and  take  the  same  interest,  dividends 
and  annual  produce.  By  the  settlement 
the  plaintiff  also  assigned  to  the  trustees : 

1,  one-fourth  share  of  the  whole,  to  which 
she  was  entitled  as  one  of  the  next-of-kin 
of  a  deceased  daughter  by  the  said  former 
marriage  of  the  said  *' settlement  funds"; 

2,  a  sum  of  657/.  1«.  Qd,  remaining  unre- 
ceived  of  the  share  of  the  plaintiff  as  one 
of  the  next-of-kin  of  her  said  deceased 
daughter  of  the  funds  comprised  in  the 
will  of  her  then  late  husband ;  and  3,  one- 
fourth  share  of  the  whole,  to  which  the 
plaintiff  claimed  to  be  entitled  as  one  of 
the  next-of-kin  of  her  said  deceased  daughter 
of  a  certain  fund  called  the  King's  Farm 
Estate  Fund : — ^To  hold  the  same,  as  to 
No.  I,  in  reversion  immediately  expectant 


on  the  decease  of  the  plaintiff,  and  in  the 
mean  time  subject  to  her  life  estate  or 
interest  first  thereinbefore  assigned,  so  far 
as  the  same  related  to  the  interest,  divi- 
dends and  annual  produce  of  the  same 
share ;  and  as  to  the  sum  of  money  and 
part  or  share,  Noe.  2.  and  3.  in  possession; 
and  as  to  all  the  said  shares,  sum  of  money 
and  premises  (Nos.  1,  2.  and  3.)  lastly 
thereinbefore  assigned  upon  trust  (as  to 
Nos.  2.  and  3.),  after  getting  in  and  invest- 
ing the  same  as  therein  mentioned,  to 
stand  possessed  of  the  same,  and  the  divi- 
dends, interest  and  annual  proceeds  thereof^ 
upon  trust,  to  apply  and  dispose  of  all  the 
dividends,  interest  and  annual  proceeds 
of  the  last-mentioned  trust  premises,  as  well 
during  the  joint  lives  of  Henry  Cook  and 
the  plaintiff  as  during  the  life  of  the  plain- 
tiff, if  she  should  survive  him,  in  the  same 
manner  as  was  thereinbefore  directed  con- 
cerning the  interest,  dividends  and  annual 
produce  first  thereinbefore  expressed  to  be 
assigned;  and  (as  to  No.  1.)  as  soon  as 
the  same  should  have  been  got  in  and 
invested  in  manner  therein  mentioned, 
to  stand  possessed  of  the  same  and  the 
dividends,  interest  and  annual  proceeds 
thereof  and  also  of  the  stocks,  funds,  shares 
and  securities  in  pr  upon  which  the  sum  of 
money,  share  and  premises  (Nos.  2.  and  3.) 
should  or  might  for  the  time  being  be  in- 
vested, and  the  dividends,  interest  and 
annual  proceeds  of  the  last-mentioned 
stocks,  funds,  shares  or  securities,  upon 
trust,  in  case  Henry  Cook  should  survive 
the  plaintiff,  during  the  reminder  of  his 
life  to  pay  unto  or  permit  and  empower 
him  and  his  assigns  to  receive  and  take  all 
the  said  dividends,  interest  and  annual 
proceeds  of  the  trust  moneys,  stocks,  funds, 
shares  and  securities  the  trusts  of  which 
were  then  being  declared,  and  should  stand 
possessed  of  idl  the  las^mentioned  trust 
funds  from  and  after  the  death  of  the  sur- 
vivor of  Henry  Cook  and  the  plaintiff,  upon 
certain  trusts  therein  mentioned,  in  favour 
of  the  plaintiff  or  her  appointees  or  next- 
of-kin  according  to  the  Statute  of  Distri- 
butions, as  if  she  had  died  intestate  and 
the  widow  of  Mr.  Newton.  By  the  settle- 
ment, it  was  also  agreed  and  declared  that 
it  should  be  lawful  for  the  trustees  or  trustee 
for  the  time  being  thereof,  at  any  time  or 
times  after  the  solemnization  of  the  said  then 
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intended  marriage,  with  the  consent  of  the 
plaintiff  daring  her  life,  and  after  her  de- 
cease, then  by  and  of  the  proper  authority 
and  at  the  discretion  of  such  trustees  or 
trustee,  to  call  in,  sell,  transfer  or  dispose 
of  all  or  any  part  or  parts  of  the  said  stocks, 
funds  or  securities  which  for  the  time  being 
should  be  vested  in  such  trustees  or  trustee, 
or  should  be  subject  to  any  of  the  trusts 
of  the  settlement,  and  to  lay  out  and  invest 
the  principal  moneys  to  arise  by  such 
calling  in,  sale,  transfer  or  disposition  in 
the  names  or  name  of  such  trustees  or 
trustee  for  the  time  being  in  or  upon  any 
of  the  parliamentary  stocks  or  public  funds 
of  Great  Britain,  or  at  interest  upon  Govern- 
ment,  or  real,  or  leasehold  or  chattel  per- 
sonal securities  in  England^  Wales  or  Ire- 
land, or  in  or  upon  the  stocks,  funds,  shares, 
loan  notes,  debentures,  mortgages  or  secu- 
rities of  any  company  incorporated  by  act 
of  parliament,  or  of  any  foreign  government 
or  state,  or  upon  the  personal  security  of 
any  person,  to  be  from  time  to  time  in  like 
manner  altered,  varied  and  transferred  for 
or  into  new  or  other  stocks,  funds,  shares 
or  securities  of  the  same  or  the  like  nature, 
when  and  so  often  as  occasion  might  require, 
or  such  trustees  or  trustee  should  think 
proper. 

Henry  Cook  and  the  plaintiff  married 
shortly  after  the  date  of  the  settlement. 

By  an  indenture  of  under-lease,  dated 
the  20th  day  of  March,  1865,  Captain  Ad- 
dison demised  the  hereditaments  and  pre- 
mises No.  36,  Cavendish  Square  aforesaid, 
to  Lucy  Strutton  and  Rebecca  Strutton  for 
a  term  of  nine  years  and  one  quarter  of 
a  year  wanting  ten  days,  from  the  25th  of 
March,  1865,  at  the  yearly  rent  of  310/. 
payable  quarterly.  That  under-lease  con- 
tained a  power  of  re-entry  on  non-payment 
of  the  rent  reserved  for  twenty-one  days, 
or  on  breach  of  any  of  the  covenants  on 
the  part  of  the  lessees. 

In  the  month  of  April,  1865,  the  plaintiff 
and  Henry  Cook  signed  a  document,  where- 
by, after  reciting  the  aforesaid  power  of 
investment  in  the  marriage  settlement, 
Henry  Cook  and  the  plaintiff  signified  and 
declared  their  consent  to  the  trustees  lend- 
ing 520/.,  part  of  the  trust  funds  in  their 
hands  as  such  trustees  as  aforesaid,  to  Lucy 
Strutton  and  Rebecca  Strutton,  spinsters, 
and  to  the  repayment  of  such  sum  of  520/. 


with  interest  at  the  rate  of  5/L  per  cent 
per  annum,  being  secured  by  two  inden- 
tures already  prepared,  but  not  then  ex- 
ecuted, and  which  were  in  the  docum^at 
now  in  statement,  said  to  be  respectively 
expressed  to  be  made  between  the  sud  Lucy 
Strutton  and  Rebecca  Strutton  of  the  one 
part,  and  the  trustees  of  the  other  part. 
The  document  stated  that  by  the  firat  <^ 
those  indentures  the  repayment  of  the  said 
sum  of  520/L  and  intwest  was  to  be  secured 
by  the  joint  and  several  covenants  of  the 
said  Lucy  Strutton  and  Rebecca  Strutton, 
and  that  all  the  furniture,  worics  of  art, 
plate,  plated  articles,  glass,  china,  books 
and  household  effects  and  articles  of  use 
and  ornament  in  or  about  the  messuage 
and  premises  Na  36,  Cavendish  Square 
aforesaid,  were  to  be  assigned  by  the  said 
Lucy  Strutton  and  Rebecca  Strutton  to 
the  trustees,  subject  to  a  proviso  for  the 
redemption  of  the  same  on  the  repayment 
of  the  said  sum  of  520/.  with  interest  as 
aforesud : — And  that  by  the  second  of  the 
indentures,  for  further  securing  the  repay- 
ment of  the  said  sum  of  520/.  and  interest^ 
the  messuage  and  premises  No.  36,  Caven- 
dish Square  aforesaid,  with  the  appurte- 
nances, were  to  be  demised  to  the  trustees 
for  the  term  of  nine  years  and  one  quarter 
of  another  year  wanting  ten  days,  except 
the  last  day  of  the  said  term. 

The  trustees  then  advanced  the  sum  of 
520/.  out  of  the  trust  funds  to  the  Misses 
Strutton. 

By  an  indenture,  dated  the  30th  of 
April,  1865  (the  first  of  the  two  last-men- 
tioned indentures),  and  made  between  Lucy 
Strutton  and  Rebecca  Strutton  of  the  one 
part,  and  the  trustees  of  the  other  part, 
duly  registered,  in  consideration  of  the  said 
sum  of  520/L,  the  said  Lucy  Strutton  and 
Rebecca  Strutton  accordingly  assigned  the 
said  furniture  and  other  articles  in  the 
house  to  the  trustees  by  way  of  mortgage 
to  secure  the  repayment  to  them  of  the  said 
sum  of  520/.  and  interest  at  5/.  per  cent, 
at  the  time  and  in  the  manner  therein 
mentioned.  And  that  indenture  declared 
that  if  dei^ult  was  made  in  payment  of  the 
said  sum  of  520/.  or  the  interest,  or  any 
part  thereof  respectively,  on  the  day  therein 
mentioned,  it  should  be  lawful  for  the 
trustees,  at  any  time  or  times  after  such 
default^  without  any  further  consent  on  the 
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part  of  the  said  Lucy  Stnitton  and  Rebecca 
Strutton,  to  sell  the  premises  thereby 
assigned,  or  any  part  or  parts  thereof,  in 
manner  therein  mentioned.  And  it  was  also 
thereby  declared  that  the  trustees  should 
not  execute  the  power  of  sale  thereinbefore 
contained  unless  and  until  they  should  have 
given  a  notice  in  writing  to  Lucy  Strutton 
and  Rebecca  Strutton  to  pay  off  the  moneys 
for  the  time  being  owing  on  the  security 
of  that  indenture  or  have  left  a  notice  in 
writing  to  that  effect  at  the  house  No.  36, 
Cavendish  Square  aforesaid;  and  default 
should  have  been  made  in  payment  of  such  ^ 
moneys  or  some  part  thereof  for  one  calen- 
dar month  from  the  time  of  giving  or  leav- 
ing such  notice,  or  unless  and  until  some 
half-yearly  payment  of  interest  should  have 
become  in  arrear  for  the  space  of  twenty- 
one  days  after  the  day  on  which  the  same 
should  become  dua 

By  another  indenture  of  even  date  there- 
with (the  second  of  the  two  indentures) 
and  made  between  the  same  parties  and  for 
the  same  consideration,  the  said  Lucy 
Strutton  and  Rebecca  Strutton  accordingly 
demised  the  hereditaments  and  premises 
comprised  in  the  hereinbefore-stated  inden- 
ture of  under-lease  of  the  20th  of  March, 
1865,  to  the  trustees  for  the  residue  then 
to  come  of  the  said  term  of  nine  years  and 
one  quarter  of  another  year  wanting  ten 
days  expressed  to  be  granted  by  such  last- 
mentioned  indenture  except  the  last  day 
thereof,  subject  to  the  same  or  a  like  pro- 
viso for  redemption  concerning  the  premises 
by  the  indenture  now  being  stated,  demised 
as  aforesaid,  as  was  contained  in  the  last 
hereinbefore  stated  indenture,  concerning 
the  furniture  and  chattels  or  effects  by 
such  last-mentioned  indenture  assigned, 
and  with,  under  and  subject  to  the  same 
or  the  like  power  of  sale  and  other 
powers,  provisoes,  agreements,  covenants 
and  declarations  concerning  the  premises 
by  the  indenture  now  being  stated  demised 
and  otherwise,  as  were  contained  in  the 
last  hereinbefore  stated  indenture  concern- 
ing the  furniture,  chattels  and  other  effects 
thereby  assigned,  and  otherwise,  so  far  as 
the  same  were  applicable  or  capable  of  taking 
effect.  And  the  indenture  now  being  stated 
contained  the  usual  covenant  for  entry  and 
quiet  enjoyment  if  default  should  be  made 
in  payment  of  the  said  sum  of  520^.,  or  any 


interest  or  any  part  thereof  respectively  on 
the  day  thereby  appointed  for  payment 
thereof. 

Out  of  the  sum  of  520/.  so  advanced  by 
the  trustees  to  the  Misses  Strutton  those 
ladies  paid  Captain  Addison  500/.  as  the 
purchase-money  of  the  furniture. 

The  Misses  Strutton  continued  to  occupy 
the  houseinCavendbh  Square  untilJanuary, 
1867,  when  they  fell  into  pecuniary  difficul- 
ties. They  never  paid  any  of  the  5201,  or 
the  interest  thereon.  With  respect,  however, 
to  that,  the  answer  of  Captain  Addison  stated 
that  he  had  made  repeated  applications  to 
the  Misses  Strutton  for  the  interest;  but 
they,  in  reply  thereto,  asked,  with  the 
sanction,  as  he  was  by  them  informed  and 
believed,  of  the  plaintiff,  for  time  to  pay 
the  same.  The  plaintiff  expressed  a  wish 
that  their  request  should  be  complied  with, 
and  communicated  such  her  desire,  both 
to  Captain  Addison  and  the  Misses  Strutton. 
But  for  the  plaintiff's  direction,  that  *'  the 
ladies  should  not  be  troubled  in  the  matter'' ; 
and  "should  only  pay  the  interest  if  they 
could  do  so  without  inconvenience  to  them- 
selves,'' Captain  Addison  would  have  taken 
steps  to  recover  it  on  or  before  the  month 
of  January,  1867.  The  answer  also  stated 
that  Captain  Addison  had  repeatedly  ad- 
vised the  calling  in  of  the  loan  and  interest ; 
and  had  in  the  same  month  of  January, 
1867,  so  expressed  his  opinion  to  his  co- 
trustee. 

In  March,  1867,  they  abandoned  the  pos- 
session of  the  house,  leaving  the  sum  of  155/. 
for  two  quarters'  rent  then  due,  and  respec- 
tively more  than  twenty-one  days  in  arrear, 
to  Captain  Addison  for  the  same. 

Under  the  power  of  re-entry  given  to 
Captain  Addison  by  the  hereinbefore-stated 
indenture  of  under-lease  of  the  20th  of 
March,  1865,  he  re-entered  the  said  here- 
ditaments and  premises  in  Cavendish 
Square  and  determined  the  under-lease 
thereof. 

The  trustees  then  instructed  their  houso- 
agents  to  procure  a  new  tenant  for  the  house, 
and  to  sell  the  furniture  and  effects  therein, 
and  for  that  purpose  to  view  and  value  the 
same.  The  agents  did  so;  and  through 
them  a  Mr.  Fowler  offered  to  purchase  both 
the  premises  and  the  furniture  and  effects. 
Captain  Addison  accordingly  agreed  with 
Mr.  Fowler  to  assign  to  him  the  residue  of 
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the  term,  viz.,  foarteen  years  and  a  quarter 
then  vested  in  himself;  and  in  consider- 
ation of  that  Mr.  Fowler  agreed  to  pay 
100/.  by  way  of  premium,  250/.  towards 
the  expenses  of  putting  the  premises  into 
thorough  repair,  and  560/.  for  the  furniture 
and  effects.  Captain  Addison  put  the  pre- 
mises into  repair  at  the  cost  of  304/.  7s.  Id. 
On  the  20th  of  May,  1867,  he  received 
from  Mr.  Fowler  550/.,  250/.  and  100/., 
less  19/.  Is.  6d.  deducted  by  Mr.  Fowler 
by  way  of  compensation  for  having  been 
prevented  by  the  unfinished  repairs  from 
taking  possession  of  the  house  for  twenty- 
one  days  from  the  time  originally  fixed. 
The  total  amount  paid  by  Mr.  Fowler  to 
Captain  Addison  was  a  sum  of  880/.  1 2s.  6d. 
Out  of  that  sum  Captain  Addison  paid  for 
valuation  charges  25/.,  for  commission  66/. 
128.  6d.  and  for  law  expenses  10/.;  making 
together  the  sum  of  101/.  12*.  6d.  He, 
therefore,  claimed  to  be  allowed  the  follow- 
ing siuns  out  of  the  880/.  I2s.  6d.,  viz.,  the 
aforesaid  SOU  Is.  Id.,  101/.  12*.  %d.  and 
155/.  for  the  two  quarters'  rent,  making 
together  561/.  0*.  Id  But  he  subsequently 
abandoned  the  claim  for  the  155/.,  and 
there  then  remained  the  sum  of  474/. 
12«.  6d  towards  discharging  the  520/.  and 
interest  at  5/.  per  cent. 

Some  correspondence  ensued  between  the 
plaintiff  and  Captain  Addison  and  the 
trustees.  The  plaintiff  declined  to  accept 
the  474/.  12*.  6d  in  satisfaction  of  the 
loan;  and  ultimately  Captain  Addison, 
without  her  consent,  and  after  he  had  been 
requested  by  her  and  her  husband  to  lay 
out  that  amount  in  stock  of  the  Great 
Indian  Peninsular  Railway,  invested  it  in  a 
sum  of  500/.  5*.  Sd.,  3/.  per  cent  consoli- 
dated Bank  annuities,  in  the  joint  names 
of  himself  and  his  co-trustee,  for  the 
sole  benefit  of  the  plaintiff. 

On  the  21st  of  November,  1867,  Captain 
Addison,  out  of  his  own  moneys,  invested 
in  the  like  stock  a  sum  of  45/.  7*.  7c/., 
which  was  added  to  the  474/.  12*.  5</.,  and 
80  made  up  the  exact  sum  of  520/. 

The  plaintiff  received  the  dividends  on 
the  funds  so  invested,  but  this  did  not  ap- 
pear to  be  in  evidence.  By  her  bill  in  this 
suit,  however,  she  claimed  to  be  paid 
for  interest  in  respect  of  the  520/.  the 
following  sums,  viz.,  for  two  years'  interest 
from  the    30th    of  April,    1865,  to  the 


30th  of  April,  1867,  at  6/.  per  cent,  per 
annum,  the  sum  of  52/. ;  also  for  interest, 
at  the  rate  of  5/.  per  cent,  per  annum,  on 
the  520/.,  from  the  30th  of  April,  1867,  to 
the  12th  of  August,  1867,  when  the  474/. 
12*.  bd.  was  invested  in  the  3/.  per  cent, 
consolidated  Bank  annuities,  the  sum  of 
11.  8*.  M. ;  and  lastly,  a  sum  for  interest 
on  45/.  7*.  Id,  the  dlifference  between  the 
said  sums  of  474/.  12*.  bd,  and  520/.  from 
the  12th  of  August,  1867,  to  the  date  of 
the  investment  thereof  as  aforesaid. 

Mr.  E.  K.  Karslake  and  Mr.  Charles 
Hall,  for  the  plaintiff. — Captain  Addison, 
as  the  trustee  of  the  520/.  lent  to  the 
Misses  Strutton  and  their  mortgagee  of  the 
lease  granted  by  him  to  them  to  secure 
the  repayment  of  that  money  at  51.  per 
cent.,  was  not  justified  in  determining  the 
lease  as  he  had;  because  he  thereby  de- 
stroyed the  security  to  which  he  and  his 
co-trustee  were  bound  to  resort.  By  so 
exeroising  his  rights  as  a  landlord  to  tl^ 
prejudice  of  his  duties  as  a  trustee,  he  bad 
been  guilty  of  a  great  breach  of  trust 
Moreover,  he  had  so  mixed  up  the  moneys 
received  by  him  from  Mr.  Fowler  with  his 
own  that  it  was  now  impossible  to  dis* 
tinguish  the  one  from  the  other.  It  was  no 
answer  to  the  plaintiff's  claim  to  be  repaid 
a  sum  of  520/.  with  interest  at  5/.  per  cent 
to  say  that  there  was  a  sum  of  520/.  in- 
vested in  consols  at  3/.  per  cent. ;  and  that 
too  against  her  wishes.  Upon  the  whole 
case  she  was  clearly  entitled  to  be  repaid  by 
the  trustees  the  sum  of  520/.  with  interest 
after  the  rate  of  5/.  per  cent  per  annum 
till  repayment,  and  to  the  other  relief 
which  she  prayed  by  her  bilL  Why  Captain 
Addison  had  not  paid  the  above-mentioned 
two  years'  interest  it  was  impossible  to 
understand — 

TennantY.  Trenchard,  ante,  169. 

Mr.  Dickinson  and  Mr.  F.  H.  Daly,  ioft 
Captain  Addison,  relied  in  the  first  instance 
upon  the  very  full  power  of  investment 
contained  in  the  settlement ;  and  secondly, 
upon  the  express  directions  of  the  plaintiff 
when  a  feme  sole,  and  afterwards  of  her  and 
her  husband,  to  advance  the  520/.  to  the 
Misses  Strutton,  as  an  indemnity  to  the 
trustees  against  any  claim  for  losses  which 
might  thereby  accrue  to  the  plaintiff.  As 
to  the  non-payment  of  the  interest,  it  was 
clear  from  the  Miswer  of  Captain  Addison 
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that  the  plaintiff  had  no  right  to  complain 
of  his  conduct  in  that  respect  Then 
with  r^ard  to  the  sale  of  this  property  to 
Mr.  Fowler,  these  mortgagors  were  insol- 
vent. Had  Captain  Addison  exercised  his 
strict  rights  as  a  mortgagee  of  this  property, 
it  would  not  have  produced  as  much  as  it 
did.  He  took,  in  conjunction  with  his  co- 
trustee, the  best  steps  he  could  to  realize 
the  utmost  value  for  it,  by  selling  the  house 
and  the  furniture  together.  Then,  again, 
Captain  Addison  was  himself  only  a  lessee 
of  the  house.  It  was  clear  that  there  had 
been  breaches  of  covenant  on  the  part  of 
his  under-lessees.  Had  the  term  been  al- 
lowed to  continue  it  conld  not  have  been 
sold  at  all  on  that  account ;  or,  at  leasts 
not  without  indemnifying  the  purchaser 
against  those  breaches.  But  Captain  Addi- 
son, by  adopting  the  course  he  did,  was 
enabled  to  confer  on  the  purchaser  a  better 
title  than  he  otherwise  could  have  done. 
Moreover,  he  had  made  no  improper  deduc- 
tions from  the  amount  which  he  had  received 
fiK>m  Mr.  Fowler;  he  had  abandoned  his 
own  claim,  as  landlord ;  and  now,  the  whole 
of  the  520^  had  been  replaced.  Not  only 
had  all  that  been  done,  but  the  plaintiff 
had  actually  received  the  dividends  on  the 
invested  capital  Whatever  other  remedies 
(if  any)  the  plaintiff  might  have  against 
Captain  Addison,  it  was  impossible,  after 
such  an  acquiescence  on  her  part,  that  she 
conld  be  heard,  in  this  court,  to  complain 
of  any  breach  of  trust  by  him.  She  had,  in 
fact,  no  such  right  here ;  and  the  bill  ought 
to  be  dismissed,  with  costs — 

BretDer  v.  Swirles,  2  Sm.  &  Giff.  219 ; 
S.C.  23  Law  J.  Rep.  (N.s.)Chanc.542. 

Mr.  Wickens  was  for  Mr.  Tatham,  who 
did  not  appear  to  have  altogether  approved 
of  what  had  been  done  by  Captain  Addison 
in  the  management  of  the  trust  property. 

Mr,  Hanson  was  for  Mr.  Cook. 

Stuabt,  V.C.  —  The  subject  matter  of 
this  suit  is  very  small  in  amount,  and  it 
is  greatly  to  be  regretted  that  thete  has  been 
any  litigation  about  it.  The  conduct  of  these 
trustees,  whether  it  was  wise  and  accord- 
ing to  the  rules  of  this  Court,  or  not 
wise,  was  I  believe  honest  and  good  in 
its  intention;  but,  unfortunately,  there 
seems  to  me,  on  the  part  of  Captain  Addisoni 
to  have  been  a  very  great  miscarriage. 


The  trust  property  consisted  of  a  mort- 
gage of  an  under-lease.  The  immediate 
reversion  of  that  under-lease  was  in  Captain 
Addison  himself.  The  nature  of  the  mort- 
gage security  gave  to  the  trustees.  Captain 
Addison  and  Mr.  Tatham,  a  power  of  sale. 
The  property  itself,  besides  the  under-lease, 
also  consisted  of  certain  furniture;  and  that 
furniture,  secured  by  a  bill  of  sale,  was  in 
the  same  house  which  was  the  subject- 
matter  of  the  mortgage.  The  mortgage  was 
in  such  a  form  as  to  leave  the  mortgagors 
liable  to  all  the  covenants  in  the  under- 
lease, and  of  course  to  give  the  trustees  all 
the  rights  depending  upon  those  covenants. 
Although  the  Court  deals  indulgently  with 
trustees  whose  conduct  appears  to  be  honest, 
yet  there  are  certain  rules  with  regard  to 
the  security  of  trust  property  which  the 
Court  will  not  allow  to  be  transgressed 
with  impunity. 

Some  observations  were  made  at  the  bar, 
as  to  whether  this  was  a  case  of  breach  of 
trust,  or  one  in  which  it  was  thought  that 
the  trustee  could  be  made  liable  on  some 
other  footing.  But  the  real  nature  of  the 
case  is  this :  that  Captain  Addison,  being 
the  owner  of  the  immediate  reversion  &om 
which  the  under-lease  was  granted,  had, 
therefore,  a  right  in  it,  the  exercise  of  which 
conflicted  with  his  duty  as  trustee  of 
it.  The  strict  performance  of  the  rights  of 
the  mortgagees  under  the  security  would 
obviously  have  been  to  have  put  in  force 
the  power  of  sale  in  it  But  it  was  very 
properly  suggested  on  the  behalf  of  Capt 
Addison  that  that  might  have  been  an  impro- 
vident way  of  proceeding ;  for,  although  he 
had  the  immediate  reversion,  he  himself  held 
under  the  owner  of  the  ultimate  reversion, 
from  whom  his  original  rights  proceeded. 
That  being  so,  it  is  quite  obvious  that  if  the 
owner  of  the  imme(&ate  reversion  exercises 
any  right  which  destroys  the  real  subject- 
matter  of  the  security,  he  puts  himself  in  a 
position  of  considerable  danger.  It  is  also 
perfectly  certain  that  if  a  trustee  or  agent^ 
or  a  person  in  any  fiduciary  character,  so 
deals  with  the  trust  property  as  to  confound 
or  mix  it  in  any  manner  with  his  own,  he 
becomes  liable  in  a  very  serious  way.  Lord 
Eldon,  in  the  case  of  Lupton  v.  WkUe  (1), 
stated  very    clearly   the    principle    upon 

(1)  15  Yes.  432. 
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which  the  Court  acts;  and  iii  a  note  to 
that  case  there  is  a  passage  by  Mr.  Justice 
Blackstone,  where  he  draws  the  distinction 
between  the  principle  of  the  civil  law  and 
the  law  of  England  in  that  respect.  Where- 
ever  the  property  of  another  person  is 
mixed  by  a  person  in  a  fiduciary  character 
with  his  own  property,  whether  it  be  trust 
property  or  not  trust  property,  if  the  two 
things  are  so  mix^  and  confounded 
together  that  they  cannot  exactly  be  separ- 
ated, there  arises  a  right  in  the  owner  of 
the  property  thus  mixed  with  other  property 
to  recover  entirely  the  whole  amount  of  his 
property. 

Now,  in  this  case  it  is  perfectly  plain 
that  when  Captain  Addison  exercised  his 
right  of  re-entry,  there  was  an  end  to  the 
under-lease.  There  was  an  end  to  all  right 
to  sue  upon  the  covenants,  and  therefore 
there  was,  in  fact,  a  determination  of  that 
property  which  was  the  specific  property 
comprised  in  the  mortgage.  No  doubt  that 
was  honestly  done,  and  I  believe  with  the 
best  intention;  but  the  result  has  been  that 
the  entirety  of  his  interest,  including  his 
reversionary  interest,  and  what  he  acquired 
by  the  forfeiture  of  the  lease,  was  extin- 
guished ;  although  it  was  so  put  an  end  to 
by  means  of  a  transaction,  which  I  believe 
to  have  been  honestly  intended  for  the 
benefit  of  both  himself  and  his  cestuia  que 
trust  What  was  done  was  this :  a  bargain 
was  made  with  the  person  who  bought  the 
entire  interest  of  Captain  Addison,  and  the 
trust  estate  was  confounded  with  that 
The  result  and  the  inconvenience  of  the 
mode  of  proceeding  which  Captain  Addison 
adopted  appeared  immediately;  because, 
getting  from  Mr.  Fowler  a  certain  sum  as 
tiie  premium  for  a  lease  [which  was  a  lease 
of  much  longer  duration  than  the  under- 
lease, the  subject  of  the  security,]  getting 
a  premium  for  what  Mr.  Fowler  took  from 
him,  getting  also  from  Mr.  Fowler  a  sum 
in  respect  of  the  repairs  of  the  property, 
he  obviously  had  in  his  hands  money  which 
represented  property,  as  to  which  it  was 
almost  impossible  to  say  how  much  of  it 
belonged  to  the  cestuis  que  trusty  and  how 
much  to  himself.  It  was,  at  all  events,  so 
difficult  to  determine  that  question  that 
first  of  all  he  himself  proposed  to  give  much 
less  than  he  ultimately  agreed  to  invest  as 
the  amount  of  the  k'ust  property. 


I  do  not  think  it  is  worth  while  to  go 
minutely  into  all  the  details  of  the  claims 
and  the  correspondence.  He,  however, 
gave  way  gradually;  and,  first  of  all, 
he  abandon^  the  claim  which  he  made  to 
retain  the  two  quarters'  rent  due  to  him  as 
owner  of  the  immediate  reversion.  The 
rent  due  to  him  as  owner  of  that  reversion 
would  be  part  of  the  property,  which  in 
any  event  more  strictly  belonged  to  him ; 
but  so  complete  was  tiie  merger  and  con* 
fusion  of  the  mortgaged  property  with  his 
own,  that  finaUy  he  invested  a  sum  of  520/. 
in  the  funds,  which  was  the  whole  amount 
of  the  principal  money  secured  by  the 
mortgage.  If  he  had  invested  the  whole 
principal  money,  and  paid  the  proper  intei^ 
est  to  the  tenant  for  life,  that  would  have 
been  right  But  he  did  not  do  so.  He 
invested  that  money  in  consols,  not,  accord- 
ing to  the  trusts,  ^with  the  consent  of 
this  lady,"  and  not  even  with  the  assent 
of  his  cotrustee;  but,  against  the  lady's 
express  wishes,  he  put  it  into  the  names 
of  himsdf  and  his  co-trustee.  He  was  so 
far  right  as  to  the  principal  money;  but  as 
to  the  interest,  it  is  impossible  to  say  he 
was  at  all  correct  in  what  he  did. 

It  was  suggested  that,  because  this  lady 
wished  the  mortgagors  not  to  be  pressed 
for  the  interest,  therefore  this  demand  now 
made  is  an  ungracious  one,  and  one  that 
ought  not  to  be  made  at  alL  This  Court 
can,  however,  only  look  at  what  the  trust 
fund  is.  The  trust  fund  is  composed  of 
the  principal  money  and  the  interest.  The 
interest  has  remained  unpaid  since  the  SOth 
of  April,  1865,  and  it  seems  to  me  that 
that  interest  is  just  as  much  covered  by 
the  security  and  the  covenants  of  the  mort- 
gagors as  the  principal;  and  why  any 
separation  was  made  between  the  two,  or 
why  Captain  Addison  unfortunately  occa- 
sioned this  suit,  by  refusing  to  pay  this  lady 
that  interest,  it  is  impossible  to  see.  My 
opinion  is,  that  that  interest  is  part  of 
the  trust  fund,  and  that  the  whole  of  the 
money  received  from  Mr.  Fowler  by  Cap- 
tain Addison  was  his  own  money,  so  far  as 
it  represented  his  rights  in  reversion,  and 
the  money  of  the  trust  estate,  so  far  as  that 
was  concerned.  But  the  two  were  so  mixed 
up  together  that  it  is  impossible  to  distin- 
guish them: — to  say,  for  instance,  as  to 
Uie  repairs,  what  proportion  of  the  250/. 
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for  them  ought  to  have  been  attributed 
to  the  rights  under  the  underlease,  or 
how  much  was  money  payable  by  the 
mortgagors,  or  money  for  which  Cap- 
tain Addison  was  himself  liable  under 
his  covenants  with  the  lessor,  under  whom 
he  held. 

Upon  the  whole,  the  case  is  one  in  which, 
by  an  unfortunate  course  of  proceeding  in 
realizing  the  trust  property,  this  trustee, 
wilfully  and  against  remonstrance,  has 
mixed  up  the  property  of  the  trust  estate, 
principal  and  interest,  with  property  which 
he  claimed  for  himself,  no  doubt,  at  first,  as 
to  a  greater  part  than  he  now  claims.  But 
he  has  so  mized  up  the  properties  that  it 
is  impossible  to  distinguish  how  much 
is  strictly  attributable  to  the  trust  estate. 
If  a  distinction  could  be  made,  I  believe 
it  would  be  found  that  the  amount  paid 
by  Mr.  Fowler,  which  is  properly  attribu- 
table to  the  trust  estate,  was  quite  enough 
to  cover  the  interest  as  well  as  the  prin- 
cipal; but  on  the  doctrine  laid  down  by 
Lord  Eldon  in  the  case  of  Lupton  v.  Wkite^ 
the  Court  will  not  inquire  into  that,  there 
having  been  the  merger  and  confusion  of 
the  trust  property  with  that  of  the  trustee. 
The  cestui  que  trust  is  entitled  to  the  trust 
estate,  and  that  is  the  principal  sum  of 
520^,  with  interest  at  bt  per  cent  from 
the  30th  of  April,  1865.  Therefore  there 
must  be  a  decree  against  Captain  Addison 
to  that  extent 

Notwithstanding  something  which  was 
said  on  the  point,  I  cannot  deal  with  this 
sum  of  520l,  the  principal  which  carries 
the  interest,  as  entirely  the  property  of  this 
lady.  It  seems  to  be  property  covered  by 
the  trusts  of  this  settlement,  and  she  is  not 
the  only  cestui  que  trust  interested  in  the 
fund.  Therefore,  I  think  the  proper  decree 
of  the  Court  will  be,  that  Captain  Addison 
should  repay  the  sum  of  520/.,  the  amount 
of  the  trust  money,  with  interest  at  bl.  per 
o^t  from  the  30th  of  April,  1865.  I^ 
Mr.  Karslake,you  were  to  adopt  the  invest- 
ment in  the  consols,  I  think  your  client 
wonld  have  to  pay  the  costs.  But  the  fact 
is,  that  that  investment  was  an  irregular 
and  improper  one,  and  was  made  without 
the  consent  of  Mrs.  Cook.  Indeed,  in  this 
case  I  ought  not  to  take  the  consent  of 
counsel  as  that  of  his  client,  even  if  he 
was  willing  to  give  it ;  because  this  lady 
Haw  Biins,  88.— Chavo. 


has  not,  in  fact,  consented  to  the  invest- 
ment She  has,  I  am  told,  although  it 
does  not  appear  in  the  pleadings  or  the 
evidence,  received  some  of  the  dividends. 
But  she  has  not  received  any  interest  on 
the  520/. ;  and  I  think  that  her  receipt 
of  the  dividends  is  not,  under  the  circum- 
stances of  the  case,  such  an  acquiescence  as 
can  bind  her,  or  Mr.  Tatham  either,  in  this 
matter.  Mr.  Tatham  does  not  appear  to 
have  been  an  actor  in  the  matters  that  gave 
rise  to  the  confusion  which  has  occasioned 
this  suit  That  being  so,  in  a4justing  what 
is  really  the  most  important  question  in  the 
suit,  it  is  necessary  to  consider  what  the 
conduct  of  Mr.  Tatham  has  been,  with 
reference  to  his  co-trustee.  There  was  an 
obvious  difference  of  opinion  between  them 
as  early  as  the  month  of  April,  1867,  before 
Mr.  Fowler's  money  had  been  paid.  It 
cannot  be  said,  so  fSetr  as  I  see  from  Mr. 
Tatham's  answer,  or  from  any  evidence  of 
his  co-defendant  Capt  Addison,  that  Mr. 
Tatham  has  done  anything  to  sanction  the 
acts  of  Captain  Addison  which  have  occa- 
sioned this  litigation.  If  that  be  so,  I  can 
come  to  no  other  conclusion  than  that  the 
wilful  and  unfortunate  conduct  of  Captain 
Addison  has  driven  the  plaintiff  into  this 
court ;  and  that,  there  being  no  default  on 
the  part  of  Captain  Addison's  co-trustee. 
Captain  Addison  ought  to  pay  the  costs  of 
this  litigation.  I  think  he  should  pay  the 
costs  of  the  plaintiff;  the  plaintiff  to  pay 
those  of  Mr.  Tatham,  and  recover  them 
against  Captain  Addison.  Those  costs  will 
be  as  between  party  and  party.  Mr.  Tatham 
is  entitled  to  Ms  costs  as  between  solicitor 
and  client ;  and  the  difference  between  the 
solicitor  and  client  costs  and  party  and  party 
costs  must  be  recovered  from  the  trust  fund. 
I  shall  not  give  Mr.  Henry  Cook  any  costs ; 
it  is  a  thing  of  modem  introduction  to 
object  to  the  husband  being  joined  as  co- 
plaintiff.  With  regard  to  the  form  of  the 
decree,  there  will  first  be  the  declaration  as 
to  the  liability  of  Captain  Addison  to  make 
good  the  520l,  with  all  interest  remaining 
due  thereon  at  5/.  per  cent,  from  the  30th 
of  April,  1865,  credit  being  given  for  any 
sums  that  may  have  been  paid  in  respect 
of  it  in  the  mean  time ;  there  will  then  be 
an  appointment  of  two  new  trustees,  and 
an  order  to  pay  the  money  to  them,  with 
the  interest  to  be  computed  up  to  the  date^ 
2U 
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of  the  decree ;  and  the  costs  to  be  as  already 
directed. 

Solicitors — MeMra.  Hawkins,  Paterson,  Snow  k 
Burney,  agents  for  Mr.  T.  M.  Golding,  Walsham. 
le- Willows,  for  plaintiff;  Messrs.  Dayies,  Son, 
Campbell  k  Reeves,  and  Messrs.  Pownall,  Son» 
Cross  &  Knott,  for  defendants. 


Malinb, 
March 


i,V.C.j 


In  re   the    Cheltenham 

AND  SWANSEA  RAILWAY 
CASIOAQE  AND  WAGON 
COMPANY. 


Contempt  of  Court — Pnblteatum  by  a 
Newspaper  vnthout  Comment  of  a  Winding- 
up  Petition  before  the  Hearing  in  Court — 
Costs. 

A  nevfspaper  published  without  comment 
the  contents  of  a  petition  whidi  had  been 
filed  in  this  court  for  the  winding  up  of  a 
company i  but  which  had  not  yet  come  on  for 
hearing: — Held,  that  the  publishers  were  in 
contempt,  and  must  pay  the  costs  of  a  motion 
to  commit 

This  was  a  motion  to  commit  the 
printers  and  publishers  of  the  Bristol  Daily 
Times  and  Mirror  for  printing  and  publish- 
ing statements  contained  in  a  petition  for 
winding  up  the  Cheltenham  and  Swansea 
Railway  Carriage  and  Wagon  Company. 

The  petition,  which  contained  graTe 
charges  of  fraud  and  misconduct  against 
the  directors,  was  presented  by  a  share- 
holder on  the  11th  of  February,  but  had 
not  yet  come  on  for  hearing  (I). 

The  whole  petition  (with  the  exception 
of  one  paragraph  stating  the  number  of 
shares  held  by  the  petitioner)  was  published 
in  the  Bristol  Daily  Times  and  Afirror  of 
the  25th  of  February,  without  any  comment 
beyond  a  short  prefcice  stating  the  fact  of 
its  presentation  in  this  court. 

No  notice  of  the  intended  motion  had 
been  given,  but  the  parties  moved  against 
having  now  submitted  by  their  counsel  at 
the  bar,  and  undertaken  not  to  repeat  the 
o£fence, — 


(1)  NoTS.— The  petition  has 
and  dismissed,  with  oosts. 


since  been  beafd 


Mr.  Cotton  and  Mr,  Millar,  for  the  com- 
pany, in  support  of  the  motion,  did  not 
press  for  a  committal,  but  claimed  costs 
on  the  ground  that  the  statements  thus 
published,  being  entirely  ex  parte,  were 
calculated  to  prejudice  the  merits  of  the 
respondents'  case  before  the  hearing  in 
open  court     They  referred  to 

Boach  V.  Hall,  2  AtL  469. 

Matthews  Y.  Smith,  3  Hare,  331. 

Cann  v.  Cann,  Ibid  333,  n. 
Mr,  Olasse  and  Mr,  Bigby,  contra, 
ai^ed  that  the  winding-up  petition  was 
in  fact  a  public  docum^it,  being  accessible 
to  all  creditors  and  contributories  of  the 
company  at  any  time  after  its  presentation; 
therefore  the  mere  republication  of  its  con-. 
tents  without  comment  was  innocent,  and 
did  not  bring  the  parties  wiUiin  the  juris- 
diction of  the  Court  for  contempt  It  had 
been  copied  into  this  journal  merely  in  the 
way  of  business,  as  a  matter  of  local  interest^ 
and  not  with  any  intention  of  creating  pre- 
judice. The  rules  of  the  Court  as  affecting 
the  liberty  of  the  press  were  far  less  strin- 
gent now  than  at  the  date  of  Lord  Hard- 
wicke's  decision.    They  referred  to 

Daw  V.  Eley,  ante,  113;  8.C.  7  Law 
Rep.  £q.  49. 

Tichbome  v.  Mostyn,  7  Law  Rep.  Eq. 
bb,  n.;  &  c.  2  Law  Journal  Notes  of 
Cases,  249. 

Malins,  V.C. — ^This  is  a  moticm  on 
behalf  of  the  directors  of  a  company  to 
commit  the  proprietors  of  a  new^Miper  for 
publishing  in  extenso  a  petition  presented 
in  this  court  for  the  winding  up  of  the 
company.  The  publication  is  introduced 
by  a  short  preface,  stating  the  name  of  the 
petitioner  and  the  circumstances  of  its 
presentation  in  this  court,  but  for  the  pre> 
sent  purpose  I  shall  treat  it  as  a  simple 
publication  of  the  petition  unaccompanied 
by  any  comments,  although  the  petition 
itself  contains  grave  and  serious  charges^ 
with  reference  to  the  conduct  of  the  direc-* 
tors.  The  broad  question  is,  whether  it  la^ 
allowable  for  the  publishers  of  a  newspi^ier 
to  print  proceedings  pending  in  the  court 
before  such  proceedings  have  come  on  to 
be  heard.  The  principle,  I  take  it,  is  equally 
applicable  to  any  bill,  or  answer,  or  petition 
which  may  be  filed  in  this  Court,  the  stat^ 
ments  therein  contained  being  necessarily: 
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ex  parte  and  unaccompanied  by  any  evi- 
dence or  pleadings  on  the  other  side.  It 
has  been  argued  tibat  this  being  a  winding- 
up  petition  is  an  exceptional  case,  because 
undsr  the  act  advertisement  is  necessary, 
and  copies  of  the  petition  may  be  obtained 
from  tiie  solicitor  on  application.  But 
although  every  contributory  or  creditor  is 
entitled  to  have  a  copy  of  the  petition,  it 
is  not  open  to  the  public  indiscriminately, 
nor  is  it  the  duty  of  the  solicitor  to  furnish 
copies  to  all  persons,  whether  strangers  or 
not,  who  choose  to  apply  and  pay  a  certain 
fee ;  on  the  contrary,  it  is  his  duty  to  ascer- 
tain that  the  applicants  are  either  creditors 
or  contributories  of  the  company. 

There  is  nothing  in  the  act  or  in  the 
rules  which  sanctions  the  publication  of  a 
petition  of  this  kind  any  more  than  a  bill 
in  Chancery.  It  is  said  that  there  was  no 
intention  to  prejudice  the  parties  by  this 
publication  ;  but  it  is  a  sound  rule  that  you 
can  only  judge  of  men's  intentions  by  their 
acts.  In  this  case  I  must  infer  that  the 
publishers  did  not  print  these  chaises  of 
fraudulent  conduct  against  these  directors 
unknowingly  and  unwittingly;  whether 
they  be  true  or  false  will  have  to  be 
decided  on  evidence.  But,  if  you  once 
allow  such  a  publication  as  this,  any  person 
might  file  a  petition  in  this  Court  in  order 
that  the  proprietor  of  a  newspaper  might 
print  and  publish  it,  and  thus  it  would 
become  the  vehicle  of  grievous  injury  to 
an  individual  character.  I  cannot  accede  to 
any  arguments  urged  in  excuse  for  such  a 
course.  The  principle  laid  down  by  Lord 
Hardwicke  in  the  case  cited  appears  to  me 
in  every  way  applicable  to  the  present  case. 
It  is  in  these  words:  '^ Nothing  is  more 
incumbent  upon  Courts  of  Justice  than  to 
preserve  their  proceedings  from  being  mis- 
represented ;  nor  is  there  anything  of  more 
pernicious  consequence  than  to  prejudice 
the  minds  of  the  public  against  persons 
concerned  as  parties  in  causes  before  the 
cause  is  finally  heard.  It  has  always  been 
my  opinion,  as  well  as  the  opinion  of  those 
who  have  sat  here  before  me,  that  such  a 
proceeding  ought  to  be  discountenanced.'' 
—2  Atk,  469. 

That  is  the  passage  cited  by  Lord 
Hatherley,  when  Vice  Chancellor,  in  the 
Tichbome  case,  and  adopted  by  him  as  the 
rule  of  the  Court    The  case  of  Conn  v. 


Canji,  although  very  meagrely  reported, 
goes  to  the  same  effect  and  entirely  com- 
mends itself  to  my  judgment  The  case  of 
Daw  V.  Eley  is  scarcely  applicable  to  the 
circumstances  of  the  present  case,  although 
it  illustrates  the  same  principle.  It  appears 
to  me  that  whenever  a  newspaper,  either 
on  its  own  motion  or  at  the  instigation  of 
othera,  publishes  the  proceedings  in  a  cause 
before  the  hearing,  it  tends  to  prejudice 
that  cause  in  the  minds  of  the  public.  The 
present  case  falls  within  the  rule,  and  I 
must  regard  the  publication  of  this  petition 
as  a  contempt  of  Court  A  committal  is  not 
asked  for,  nor  should  I  have  been  willing 
to  order  it,  seeing  that  no  notice  was  given 
of  the  intended  motion ;  but  there  must 
be  the  usual  order  against  the  publishers 
as  t6  the  costs  of  this  application. 

Solicitors — Meson.  Mercer  ft  Mercer,  agents  for 
Messrs.  Abbott  ft  LeoDard,  Bristol,  for  the  pab- 
lishers ;  Messrs.  W.  H.  ft  P.  Sharp,  agents  for 
Messrs.  Wioterbotbam,  Bell  ft  Winterbotbaotf^ 
Gheltenbsm,  for  the  applioants. 


James,  V.C.    ) 
March  10,  11.  f 


TUBIVBULL  V.  GARDEN. 


Principal  and  A gerU — Secret  Profit  made 
hy  Agent — Custom  of  Army  Agents, 

The  plaintiffs  residing  in  India^  employed 
the  defendant,  an  army  agent  and  accoutre- 
ment maker,  as  her  agent  in  England,  and 
authorized  him  to  provide  her  son,  who  was 
about  to  proceed  to  India  as  a  comet,  with 
a  reasonable  otUfU,  and  accordingly  the 
articles  composing  such  outfit  were  paid  for 
through  the  defendant;  bid  the  tradesmen 
cUlotoed  him  a  discount  off  the  invoiced 
prices  having  increased  their  prices  with 
reference  to  such  allowance,  while  the  defen- 
dant charged_Jhe  full  prices  against  the 
plaintiff,  and  the  defendant  alleged  that 
this  was  the  universal  practice  as  between 
tradesmen  af id  army  agents,  but  the  plaintiff 
had  no  actual  knowledge  of  such  practice : — 
Held,  that  the  defendant  must  account  to  the 
plaintiff  for  the  discounts  allowed  him. 

The  defendant  was  an  army  agent,  ao* 
coutrement  maker  and   army  contractor^ 
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carrying  on  business  under  the  firm  of 
Garden  &  Son,  and  was  employed  by  the 
plaintiff's  late  husband,  Lieut.-Col.  Turn- 
bull.  On  his  death,  in  1858,  the  plaintiff 
employed  the  defendant  as  her  agent,  and 
as  such  he  received  various  moneys  coming 
to  the  plaintiff  in  England,  and  made  pay- 
ments thereout  on  her  account  The  bill 
alleged  that,  according  to  the  usual  course 
of  the  business  of  army  agents,  the  defen- 
dant relied  for  his  remuneration  exclusively 
upon  the  use  of  the  balances  from  time  to 
time  in  his  hands. 

In  1859  the  plaintiff  sent  her  son  Sydney 
to  England  to  be  educated,  and  on  the 
23rd  of  November,  1859,  she  wrote  to  the 
defendant  as  follows  :  "  As  I  have  sent  my 
younger  son  by  the  last  steamer,  I  beg 
that  you  will  have  the  kindness  to  supply 
him  with  any  moneys  that  he  may  really 
want,  but  not  to  give  him  money  for  any- 
thing that  you  consider  unnecessary."  In 
1865,  the  plaintiff  authorized  the  defendant 
to  supply  her  son  with  a  proper  outfit  as  a 
comet  in  a  cavalry  regiment  proceeding  to 
India.  The  authority  was  as  follows :  "Mr. 
Sydney  will  be  coming  out  in  April ;  you 
can  supply  him  with  his  outfit,  regimentals, 
^c,  and  I  hope,  in  consideration  of  our 
long  acquaintance,  you  will  do  everything 
as  reasonably  as  possible.'' 

The  defendant  supplied  an  outfit,  and 
Ids  bill  in  respect  thereof  amounted  to  700^. 

In  October,  1866,  the  plaintiff  returned 
to  England,  and  deposited  some  money  at 
the  head  office  of  the  London  and  West- 
minster Bank,  situated  in  the  city  of 
London ;  and  on  the  5th  of  March,  1867, 
the  defendant  commenced  an  action  against 
the  plaintiff,  in  the  Lord  Mayor's  Court,  to 
recover  93^,  which  he  claimed  as  due  on 
the  balance  of  accounts,  and  attached  the 
deposit  by  process  of  foreign  attachment  to 
answer  the  claim.  The  plaintiff  thereupon 
filed  her  bill  praying  a  general  account 
against  the  defendant,  and  for  an  injunction 
to  restrain  the  further  prosecution  of  the 
action. 

The  case  made  by  the  bill  was,  that  in 
the  account  delivered  to  the  plaintiff  she 
was  charged  with  sums  alleged  to  have 
been  paid  on  her  behalf,  which  in  fact  had 
not  been  so  paid.  In  support  of  this  alle- 
gation the  following  instances  were  given 
iu  the  evidence. 


The  bill  for  Mr.  Sydney  Tumbuirs  outfit 
contained  the  following  charges :  197^ 
Ss.  6d,  as  paid  to  Mr.  Williams,  a  tailor; 
40/.  17«.  6c?.  as  paid  to  Mr.  Fagg  for  boots, 
and  113/.  Ss.  6d.  as  paid  to  Messrs.  Daw 
for  a  gun  and  ammunition.  The  goods 
furnished  by  Mr.  Williams  were  ordered 
by  Mr.  Sydney  Tumbull  himself^  without 
any  previous  communication  with  the 
defendant.  An  estimate  had  before  the 
order  been  given  to  Mr.  Sydney  Tumbull 
amounting  to  179/.  4«.,  and  Mr.  Williams 
was  informed  that  on  the  goods  being 
delivered  the  defendant  was  authorized  to 
pay  for  them;  but  on  calling  upon  the 
defendant  he  learned  that  the  defendant 
would  require  to  be  allowed  a  discount  of 
15/.  per  cent.,  and  Mr.  Williams  protested 
against  this  demand,  but  not  successfully, 
and  eventually,  with  Mr.  Sydney  Tumbull's 
knowledge  and  consent,  he  revised  the 
prices  marked  in  the  estimate,  and  thus  in- 
creased his  bill  to  197/.  Ss.  6d,,  the  amount 
charged  to  the  plaintiff,  for  which  he 
received  the  defendant's  acceptance  of  a 
three  months'  bill  for  167/  17 s.  6d. 

The  amount  actually  paid  to  Mr.  Fagg 
was  34/.  14j?.  6d. 

The  gun  and  ammunition  were  ordered 
by  Mr.  Sydney  Tumbull  without  any  prior 
communication  with  the  defendant,  and 
the  amount  paid  to  Messrs  Daw  for  them 
was  88/.  Ss,  6d, 

The  bill  of  complaint  stated  the  facts  as 
to  Mr.  Williams's  account,  and  charged  that 
there  were  other  such  cases,  the  particulars 
of  which  the  defendant  refused  to  disclose 
and  the  plaintiff  was  unable  to  discover. 

On  behalf  of  the  plaintiff  evidence  was 
also  adduced  to  shew  that  many  of  the 
articles  supplied  to  the  plaintiff's  son 
exceeded  the  limits  of  a  reasonable  outfit 

The  plaintiff  had  no  actual  knowledge 
of  the  defendant's  practice  of  requiring 
discounts  from  the  tradesmen  paid  through 
him  ;  but  the  defendant,  by  his  answer, 
alleged  that  this  practice  was  according  to 
the  established  and  well-known  custom  of 
army  agents,  and  that  their  remuneration 
to  a  great  extent  depended  upon  it. 

Mr.  Druce  and  2{r.  Orakam  UasHngSy 
for  the  plaintiff. — It  is  clear  that  the  defen- 
dant while  acting  as  agent  for  the  plaintiff 
has  by  his  principal's  money  made  a  secret 
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profit,  and  it  is  eqitallj  dear  that  for  all 
8Qch  profit  he  mast  account — 

Bentley  v.  Craven^  18  Beav.  75. 

Ritchie  V.  Couper,  28  Ibid.  344. 
With  regard  to  the  unreasonable  character 
of  some  of  the  articles  supplied  to  the 
plaintiff's  son,  who  was  at  the  time  an 
infant, 

Ryder  v.  W<mbvfell,  38  Law  J.  Rep. 
(n.s.)  ExcL  8 ;  S.C  I^w  Rep.  4  Ex. 

^\ 
is  a  case  in  point 

Mr,  Kay  and  Mr,  Blaehmore,  for  the 
defendant — What  the  defendant  has  done 
is  in  accordance  with  the  every-day  practice 
in  every  trade  and  business;  a  practice  of 
which  the  defendant  must  have  been  aware, 
and  without  which  no  business  would  be 
carried  on.  If  I  order  from  a  bookseUer 
a  book  which  he  has  not  in  his  stock,  he 
procures  it  from  the  publisher  at  the  trade 
price  and  sells  it  to  me  at  the  retail  price. 
So  of  everything  which  I  order,  the  retailer 
,get8  it  at  one  price  and  sells  it  to  me  at  a 
higher  price,  and  I  know  very  well  that  the 
retailer  gets  his  living  in  this  very  way. 
Here  the  plaintiff  is  charged  in  account 
with  the  prices  at  which  the  articles  would 
be  supplied  to  the  general  public,  although 
the  dcdfendanfs  business  enables  him  to 
procure  them  at  a  lower  price.  If  the  plain- 
tiff had  herself  ordered  the  goods  she  would 
have  had  to  pay  the  prices  which  the  defen- 
dant has  charged  against  her. 

In  reply  to  a  question  from  the  Vice 
Chancellor, 

Mr,  Druce  said,  that  in  strictness  the 
plaintiff  was  entitled  to  require  the  defen- 
dant to  shew  as  to  each  item  that  it  was  a 
reasonable  charge,  but  he  would  be  content 
with  a  declaration  in  a  negative  form,  and 
therefore,  imposing  the  burden  of  proof  on 
the  plaintiff,  disallowing  such  items  as  wore 
unreasonable. 

Jameh,  V.C— In  this  case  the  plaintiff, 
Mrs.  Sarah  TumbuU,  is  a  widow  lady,  who 
has  for  many  years  employed  the  defendant, 
Mr.  R.  S.  Garden,  as  her  agent  in  this 
country  for  the  purpose  of  receiving  the 
income  which  was  receivable  by  her  in  this 
country,  and  for  the  purpose  of  making 
payments  out  of  it  by  her  authority.  Mr. 
Garden  carries  on  the  business,  not  only  of 
an  army  agent,  but  that  of  accoutrement 


maker.  I  do  not  know  whether  this  is  a  full 
description  of  his  trade.  In  the  course  of 
the  year  1867  he  caused  an  attachment  to 
be  lodged  in  the  city  of  London,  upon  some 
moneys  of  the  plaintiff  in  a  bank  there,  to 
meet  a  claim  of  his  for  a  balance  of  97/. 
odd,  being  the  result  of  the  cash  accounts 
between  him  and  the  plaintiff,  the  balance 
upon  the  receipts  on  her  account, — the  debts 
due  to  him  in  his  own  trade  as  an  accoutre- 
ment maker,  and  payments  made  by  him 
on  her  account  She  has  challenged  that 
account  in  two  or  three  very  important 
particulars.  She  says,  ''  There  was  no  such 
balance  as  that  of  97/L  due  from  me,  be- 
cause, in  the  account  which  you  have 
rendered  to  me,  you  have  charged  me  most 
extravagant  sums  for  payments  made  on 
accoimt  of  my  son,  a  young  comet  who  had 
gone  out  to  India,  and  as  to  whom  I  had 
written  to  you  to  tell  you  to  furnish  him 
with  the  necessary  outfit '';  and  she  says, 
"  That  was  the  only  authority  I  gave  you 
in  addition  to  the  earlier  authority,"  an 
authority  which  is,  no  doubt,  relied  upon 
by  the  defendant,  and  which  accom- 
panied the  young  man  when  he  came  to 
this  country,  to  give  him  such  moneys  as 
were  really  necessary  for  him,  without  going 
to  any  extravagant  expenditure. 

That  being  the  authority,  Mr.  Garden 
charged  the  plaintiff,  Mrs.  Tumbull,  as 
having  paid  altogether  in  respect  of  the 
outfit  of  this  young  man  a  sum  very  nearly 
amounting  to  700/.,  a  sum,  certainly,  which 
is  very  startling  if  supposed  to  be  the  cost 
of  a  reasonable  and  proper  outfit,  which  an 
agent,  acting  with  a  due  regard  to  the 
interests  of  his  employer,  would  have 
thought  of  ordering  and  sanctioning  on 
behf^  of  the  son  of  a  widowed  mother, 
whose  means  do  not  seem  to  have  been,  at 
all  events,  of  a  very  colossal  description. 
The  amount  is  certainly  startling. 

Probably  the  startling  extent  of  the  outfit 
which  was  furnished  to  the  young  man  is, 
to  a  considerable  extent,  explained  by  that 
which  appears  with  reference  to  the  other 
charge  which  the  plaintiff  makes.  The 
plaintiff  says,  "  In  addition  to  this  you  have, 
in  my  acoount,  charged  against  me,  as 
money  actually  paid,  moneys  which  were 
never  paid  on  my  account  You  have 
charged  me  with  a  payment  to  Mr.  Daw  of 
113/. ;  you  never  paid  him  any  such  sum. 
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Tou  have  charged  me  with  a  payment  to 
Mr.  Fagg  of  40/1;  you  never  paid  him  any 
such  sum.  You  have  charged  me  a  very 
much  larger  sum  as  paid  to  Mr.  Williams, 
a  tailor ;  but  you  never  paid  him  any  such 
sum.''  The  defendant  says,  "  True  it  is  I 
never  did  pay  any  such  sums ;  but  I  was 
authorized  to  charge  you  more  than  I 
actually  paid, — to  represent  to  you  that  I 
had  paul  what  I  had  not  paid, — I  was  autho- 
rized to  do  all  this  by  the  custom  of  my 
trade  or  profession  of  army  agent''  It  is 
not  the  first  time  that  we  have  heard  in 
these  courts  of  a  custom  of  this  kind.  I 
recollect  one  case,  before  the  Master  of  the 
Rolls,  where  a  custom  was  alleged  by  a 
commission  agent  in  Liverpool  of  taking 
his  customer's  good  flour  and  mixing  it 
with  bad  flour  for  the  purpose  of  making 
a  profit  There  was  another  case  where  a 
commission  agent  said  it  was  the  custom 
in  his  particular  trade  in  Lancashire,  not 
only  to  chai^  a  commission,  but  also  to 
alter  the  invoices  by  making  them  higher 
than  what  was  really  paid.  That  custom 
did  not  meet  with  the  approbation  of  this 
Court  One  might  give  a  great  many  more 
instances  of  customs  of  that  kind ;  but  if 
there  be  such  a  custom  as  that  which  is 
allied  in  this  case,  the  sooner  that  custom 
is  put  an  end  to  the  better  it  will  be  for 
all  persons  concerned ;  and  if  that  custom 
is  carried  into  effect  by  the  practice,  of  which 
there  is  some  trace  in  this  case,  of  sending 
in  invoices  of  one  sum  to  the  agent  and 
another  invoice  to  be  shewn  by  the  person 
who  has  received  it  to  the  customer,  the 
sooner  that  is  put  an  end  to,  I  think,  the 
better,  with  reference  to  another  branch  of 
the  law.  In  this  particular  case  there  is 
some  trace  of  it,  although  there  is  no  evi- 
dence shewing  that  Mr.  Qarden  has  ever 
received  more  than  one  invoice. 

The  case  which  Mr.  Garden's  witnesses 
make  is  this :  they  say  there  is  a  trade  dis- 
count which  is  known  all  over  the  world, 
in  this  particular  trade  and  every  other 
trade ;  that  is  to  say,  there  is  a  discount 
which  the  one  tradesman  allows  to  the 
other  which  would  not  be  allowed  to  the 
customer.  That  is  put  in  this  way  in 
the  affidavit  of  Mr.  Goody :  "  I  say  that 
it  is  the  general,  established  and  well-known 
and  universally  recognized  custom  in  the 
trade  of  military  tailors  and  outfitters  for 


them  to  be  allowed  trade  discount  by  other 
tradesmen  for  goods  paid  for  through  them, 
but  supplied  by  such  other  tradesmen,  and 
to  cluuge  their  customers  with  the  full 
amount  charged  or  invoiced  by  such  other 
tradesmen  to  or  on  account  of  such  cua- 
tomers,  and  to  receive  and  retain  such  trade 
discount  as  and  for  their  own  profit ;  and 
I  believe  that  if  the  plaintiff  in  this  suit 
had  persondly  purchased  and  paid  for  the 
goods  supplied  by  other  persons  than  the 
defendant,  but  paid  for  by  or  through  him, 
she  would  not  have  been  allowed  such  dis- 
count, but  would  have  been  charged  the 
full  amount  which  she  has  been  charged.** 
If  the  case  had  been  brought  simply  within 
that  principle,  that  is  to  say,  if  it  were  a 
mere  division  of  profit  between  the  trades- 
man and  the  commission  agent,  it  would 
stand  upon  a  very  different  footing.  Ac- 
cording to  that,  the  charge  paid  by  a  gentle- 
man buying  an  article  for  himself  would 
have  been  one  thing,  while  a  person  in  the 
position  of  a  commis^on  agent  going  to 
order  it,  and  receiving  a  share  of  the  profit 
as  a  consequence  of  giving  the  order,  would 
have  been  dealt  widi  on  a  veiy  different 
footing. 

What  appears  in  this  case  shews  the 
danger  of  allowing  even  the  smallest  depar- 
ture from  the  rule  that  a  person  who  is 
dealing  with  another  man's  money  ought 
to  give  the  truest  account  of  what  he  has 
done,  and  ought  not  to  receive  anything  in 
the  nature  of  a  present  or  allowance  without 
the  full  knowledge  of  the  principal  that  he 
is  so  acting.  The  danger  of  allowing  the 
smallest  departure,  even  to  the  extent  these 
witnesses  have  carried  it,  is  shewn  in  this 
case.  For  what  does  happen  with  regard  to 
an  item  in  this  case  t  There  is  the  gun- 
maker,  who  says,  *'  My  price  for  the  guns 
was  86^.,  but  before  I  had  executed  the 
order  I  was  told  I  should  have  to  send 
them  in  to  the  defendant,  and  the  defen- 
dant gave  me  to  understand  that  he  should 
require  15^  per  cent  discount  on  this  order, 
and  I  immediately  increased  the  price  and 
charged  100^  instead  of  86/.,  in  order  that 
I  might  give  him  the  discount"  That  is 
clearly  not  a  trade  discount  It  is  simply 
making  up  a  fictitious  account  against  the 
customer,  who  has  ultimately  to  pay  it,  in 
order  that  the  person  who  is  paying  it  may 
pocket  the  difference  at  the  expense  of  hn 
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employer.  The  same  thing  occurred  in  the 
case  of  Mr.  Williams,  who,  having  been 
called  upon  to  make  an  allowance  of  15/L 
per  cent  to  the  defendant,  says  that  he  was 
astonished  at  the  demand,  and  did  not 
make  it  in  the  sense  of  a  trade  discount, 
which  he  would  not  have  made  to  any  other 
person,  a  division  of  profit  between  one 
tradesman  and  the  other.  He  says, ''Having 
received  that  intimation  from  the  defendant, 
I  immediately  added  to  liie  bill  15Z.  per 
cent.,  in  order  that  I  might  take  it  off  in 
his  favour,"  and  Mr.  Fagg  says,  ''  I  allowed 
him  the  discount" 

These  cases  all  shew  that  this  was  a 
^ofit  taken  by  the  defendant  dealing  as 
the  agent  for  the  plaintiff,  intended  to  be 
concealed,  and  actually  concealed  from  the 
plaintiff,  who  had  not  the  slightest  know- 
ledge of  any  custom  of  the  trade  that 
8uc£  deduction  would  be  made.  I  think 
&e  items  of  charge  complained  of  wers 
utterly  unwarrant^  and  that  the  plaintiff 
was  fully  entitled  to  come  into  this  court 
to  be  relieved  from  any  attachment  in  re- 
spect of  a  balance  of  her  account  based  on 
such  chaijges  as  these,  and  I  again  repeat 
that  the  sooner  this  mode  of  doing  business 
is  put  an  end  to  the  better  for  all  parties 
concerned.  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  an  account  as  prayed  by  the 
biU  from  the  17th  of  January,  1865,  on 
taking  which  account  all  discounts  so 
charged  must  be  disallowed  against  the 
defendant ;  and,  having  regard  to  the  cir- 
cumstances under  wMch  this  very  large 
outfit  was  supplied  under  such  an  order  as 
that  which  was  furnished  by  the  plaintiff 
to  him,  there  ought  to  be  a  reference  to 
chambers  to  inquire  how  much  of  that 
ought  to  be  disallowed  in  respect  of  the 
outfit,  having  regard  to  the  t^ms  of  the 
anUiority  and  any  subsequent  recognition 
by  the  plaintiff  of  the  things  charged. 

The  plaintiff  having  been  driven  to  come 
into  this  court  in  consequence  of  the  attach- 
ment in  the  Lord  Mayor's  Court,  and  having 
obtained  relief  upon  the  ground  upon  which 
I  hold  her  to  be  entitled  to  relief,  and  in 
consequence  of  the  impropriety  of  the 
charges  made  against  her  in  respect  of  the 
sums  alleged  to  have  been  paid  but  in  truth 
not  paid  to  other  persons,  I  hold  she  is 
entitled  to  all  the  costs  of  the  suit  up  to  the 
hearing  except  as  to  one  part  of  the  case, 


which  seems  to  have  been  put  into  the  bill 
without  any  foundation  whatever,  viz.,  a 
charge  with  regard  to  an  advance  on  jewellery 
of  the  plaintiff's  daughter,  as  to  which  the 
case  has  wholly  failed.  Some  expense  has 
been  incurred  by  the  evidence  given  on  the 
one  side  and  on  the  other  as  to  that  part 
of  the  case,  and  the  plaintiff  must  pay  the 
defendant  his  costs  of  that  part  of  the  suit, 
and  those  costs  will  be  set  off  against  the 
costs  which  I  have  ordered  him  to  pay  to 
her. 


Soliuitor«--Mr.  F.  RoU,  forplaintaff;  Mr.  L.  Huid, 
for  defendant 


Maluts,  V.C.  ) 

June  8,  9,  10,  f 

11,12;       ( 

Dec.  22.      ) 


THE  ATTORNBT  GBNBBAL  V. 
THE  EABL  OF  LONSDtALB. 


Riparian  Ovmers  —  Navigable  Tidal 
River — Obstruction — Private  and  Pvhlic 
Injury — Injunction, 

TJie  rights  of  a  riparian  proprietor  agcnnst 
adjoining  or  opposite  riparian  proprietors 
are  not  greater  in  respect  of  a  tidal  than  in 
respect  of  a  nonrtidal  river. 

Plaintiff  and  defendant  tvere  opposite 
riparian  proprietors  on  the  hanks  of  a 
navigable  tidal  river: — Held,  that  the  defen^ 
dant  could  notj  for  the  protection  of  his  own 
soil  or  otherwiscy  construct  a  jetty  projecting 
into  the  bed  of  the  river,  whereby  the  tidal 
water  was  thrown  with  greater  violence  upon 
the  plaintiff's  shore,  and  the  public  naviga- 
tion of  the  river  was  or  might  be  impeded; 
and  tiiat  a  suit  by  information  and  bill  to 
restrain  the  erection  of  such  a  jetty  uku 
properly  constituted, 

Hel^  also,  that  the  fact  of  the  river  traffic 
having  been  almost  entirely  superseded  by 
loccU  causes  did  not  affect  the  right  of  the 
public  to  have  the  navigation  conserved^ 

This  was  an  information  and  bill  filed,  at 
the  relation  of  and  by  George  Gill  Mounsey 
against  the  Earl  of  Lonsdale,  to  restrain  the 
Earl  from  constructing  a  jetty  into  the  bed 
of  the  river  Eden,  near  its  entrance  to  the 
Solway  Firth. 

The  relator,  and  plaintiff,  was  seized  in 
fee  of  a  freehold  estate,  called  Kockliffe 
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Demesne,  part  of  which,  known  as  the 
Demesne  Marsh  or  Speird,  adjoined  the 
river  Eden,  and  consisted  of  a  large  tract 
of  unenclosed  marsh  land  extending  along 
the  north  bank  of  the  river. 

The  defendant  was  owner  of  an  estate, 
which  had  been  purchased  by  his  father  in 
181 1,  on  the  south  side  of  the  river,  exactly 
opposite  to  the  plaintiff's  marsh,  extending 
nearly  half  a  mile  to  the  east,  and  known 
as  the  New  Sandsfield  Estate. 

The  Eden,  flowing  in  a  westerly  direc- 
tion, falls  into  the  Solway  Firth  about  six 
miles  below,  and  is  a  public  navigable  tidal 
stream  for  some  distance  above  the  Rock- 
liffe  and  New  Sandsfield  estates ;  the  width 
of  the  river  at  the  point  in  question  being 
about  200  yards.  The  mouth  of  the  Eden, 
facing  west  by  south-west,  is  not  protected 
by  any  natural  bar,  and  at  the  rising  of  the 
tide  ike  water  sweeps  over  the  Solway 
Firth,  an  expanse  of  level  sand  about  three 
miles  in  width,  with  great  force  and  rapid- 
ity, rushing  into  the  channel  of  the  river 
with  an  immense  volume,  and  forming 
what  is  known  in  the  district  as  a  **  bore  " 
or  wall  of  water  3  or  4  feet  high.  It  was 
stated  that  at  times,  when  strong  westerly 
winds  prevailed,  the  speed  with  which  this 
volume  of  tidal  water  advances  is  as  fast 
as  a  swift  horse  could  gallop. 

The  river  is  also  subject  to  periodical 
floods  caused  by  the  rain-water  descending 
from  the  mountains  of  Cumberland  and 
WestmorelMid,  in  which  it  takes  its  risa 
To  prevent  the  mischief  caused  by  this 
violent  action  of  the  water  the  plaintiff  and 
defendant,  as  well  as  their  predecessors  in 
title,  had  from  time  to  time  constructed 
protection  works  or  ''  bulwarks "  along  the 
banks  of  the  river,  many  of  them,  and  par- 
ticularly those  erected  on  the  defendiuit's 
bank,  projecting  for  some  distance  into  the 
bed  of  the  stream. 

The  information  described  at  great  length 
the  nature  and  effect  of  these  works,  and  a 
great  mass  of  scientific  and  other  evidence 
was  adduced  at  the  hearing  in  support  of  the 
allegations  contained  in  the  pleadings  on 
either  side  as  to  the  extent  of  injury  which 
the  acts  of  one  owner  had  caused  or  were 
calculated  to  cause  to  the  property  of  the 
other;  a  large  number  of  maps  and  plans  also 
were  produced,  exhibiting  the  changes  that 
had,   in  course  of  time,  taken  place  in 


the  channel  of  the  river.  It  will  be  sufficient, 
however,  for  the  purpose  of  this  report  to 
state,  that  complaints  had  for  many  years 
past  been  made  by  the  plaintiff  witji  refer- 
ence to  certain  piers  or  jetties  erected  by  the 
defendant  and  his  father,  which,  as  the  plain- 
tiff alleged,  had  had  the  effect  of  throwing 
the  water  with  greater  violence  upon  his 
land,  and  thereby  destroying  it  to  a  greater 
extent  than  it  would  have  been  deetoiyed 
or  washed  away  simply  by  the  natural 
action  of  the  tidal  and  flood  waters;  but 
no  proceedings  were  taken  until  the  insti- 
tution of  this  suit,  in  1864.  In  the  month 
of  September,  in  that  year,  the  plaintiff 
received  information  that  the  defendant  was 
again  commencing  the  erection  of  works 
similar  to  those  erected  in  previous  years, 
but  upon  a  more  extensive  scale ;  the  plain- 
tiff accordingly  went  to  the  spot  and  ascer- 
tained from  the  defendant's  agents  and 
workmen,  as  the  fact  was,  that  they  were 
engaged  in  constructing  a  new  bulwark  or 
solid  jetty,  which  was  to  be  carried  out 
into  the  bed  of  the  river  to  the  length  of 
100  yards,  oLliquely,  from  the  green  ground 
on  the  southwrn  bimk,  at  a  uniform  height 
of  between  9  and  10  feet  above  the  low- 
water  level 

The  plaintiff  thereupon  wrote  to  the  de- 
fendant a  letter  of  remonstrance,  calling 
upon  him  to  ''  countermuid  the  execution 
of  a  work  which  if  proceeded  with  would 
cause  immediate  and  irreparable  damage." 
To  this  letter  the  plaintiff  received  no  reply, 
but  finding  that  the  construction  of  the 
jetty  was  being  hurried  forward  with  in- 
creased speed,  he  forthwith,  on  the  6th  of 
October,  filed  his  bill,  alleging  that  the  new 
jetty  would  feur  surpass  in  magnitude  and 
height  any  work  that  had  ever  been  erected 
on  the  river  Eden  near  Rockliffe  or  New 
Sandsfield,  and  that  its  necessary  effect 
would  be  to  cause  a  fresh  encroachment 
upon  the  tidal  channel  of  the  river  and  to 
force  the  entire  volume  of  the  tidal  and 
flood  waters  into  the  northern  half  alone 
of  the  tidal  waterway. 

The  motion  for  an  injunction  was  heard 
before  Vice  Chancellor  Kindersley,  as  vaca- 
tion Judge,  on  the  13th  of  October,  1864. 
It  was  then  stated,  on  behalf  of  the  defen- 
dant, that  he  had  no  intention  to  carry  the 
jetty  further  than  88  yards  in  an  oblique 
direction  (being  53  yards  measured  perpen- 
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dicolarly)  from  the  south  bank  of  the  river, 
to  which  distance  the  piles  had  abeady 
been  driven  into  the  bed  of  the  river ;  and 
upon  the  allegation  that  very  great  damage 
would  be  done  to  the  new  works  if  com- 
pelled to  remain  in  their  then  incomplete 
state,  the  motion  was  ordered  to  stand  over 
till  the  hearing  of  the  cause. 

The  plaintiff,  being  still  desirous  of  avoid- 
ing further  litigation,  then  offered  to  submit 
the  matter  to  the  arbitration  of  some  im- 
partial engineer.  With  this  view,  on  the 
17  th  of  October,  he  wrote  to  the  defendant 
the  following  letter :  "  My  Lord,  I  regret 
that  your  Lordship  left  unnoticed  my  re- 
monstrances respecting  your  new  works  at 
New  Sandsfield.  Those  works  were  of  such 
a  character,  and  were  being  carried  on  so 
rapidly  that  I  had  no  alternative  than  either 
to  submit  to  the  enormous  loss  and  expense 
they  must  inevitably  cause  me,  or  apply  to 
the  Court  of  Chancery  for  an  injunction. 
In  adopting  the  latter  course,  I  beg  to 
assure  your  Lordship  that  it  was  and  is 
farthest  from  my  wish  to  interfere  in  any 
way  with  any  works  your  Lordship  may 
think  fit  to  erect  for  the  protection  of  your 
property  so  long  as  such  works  are  merely 
protective,  and  not  calculated  to  injure  my 
property  or  the  navigation  of  the  river.  Of 
such  protective  works  I  have  never  com- 
plained. I  am  now  informed  that  one  of 
your  Lordship's  agents  stated,  before  the 
Vice  Chancellor,  on  Thursday,  that  he  be- 
lieved it  was  no  longer  yoiir  Lordship's  in- 
tention to  carry  out  the  new  bulwark  to 
the  extent  of  the  original  plan  of  which  I 
complained,  and  that  the  bulwark  is  now 
intended  to  terminate  at  a  point  which  is 
about  15  yards  short  of  its  originally  ex- 
tended extremity.  I  trust  that  his  statement 
was  correct,  and  that  the  modification,  how- 
ever slight,  will  be  adopted  and  adhered  to 
by  your  Lordship.  In  a  work,  however,  of 
such  magnitude  as  the  present  such  a  modi- 
fication can  but  slightly  alleviate  the  in- 
jurious effects  of  the  bulwark,  and  even 
with  such  modi6cation,  I  submit  to  your 
Lordship  that  the  magnitude  and  position 
of  the  present  works  are  such  that  it  is 
impossible  to  ascribe  to  them  a  merely  pro- 
tective character,  or  to  disguise  the  injury 
they  must  inevitably  cause  to  the  naviga- 
tion of  the  river  and  the  opposite  shore. 
Before,  therefore,  your  Lordship  is  put 
Nsw  SBRnSy  SS.—Chaxo. 


to  the  expense  of  completing  so  costly  a 
work,  and  to  avoid  further  litigation,  I 
venture  to  suggest  it  for  your  Lordship's 
consideration  whether  the  protection  of 
your  Lordship's  property  may  not  be 
secured  by  works  of  a  less  aggressive  cha- 
racter and  less  calculated  to  injure  the 
navigation  of  the  river  and  my  lands,  and 
whether  your  Lordship  would  consent  to 
further  modify  the  present  plan  so  as  to 
render  the  works  innocuous.  I  for  my  part 
am  willing  to  refer  the  question  of  the  ap- 
prehended injury  by  the  present  works  to 
my  property  and  the  navigation  of  the  river 
to  a  neutral  and  impartial  engineer,  who 
can  visit  the  place,  and  I  shall  be  ready  to 
abide  by  his  decision  as  to  the  works  which 
may  be  necessary  for  the  protection  of  your 
Lordship's  property  without  injury  to  my 
own  and  to  the  navigation  of  the  river. 
Trusting  that  your  Lordship  will  entertain 
this  proposition  as  being  reasonable,  I 
remain,  your  most  obedient  servant, 

"  G.  G.  Mounsey. 
"The  Right  Honourable  the  Earl  of 
Lonsdale,  Whitehaven  Castle." 

To  this  letter  the  defendant,  through  his 
solicitor,  replied  that  he  could  not  consent 
to  any  modification  of  the  plans  except 
under  the  advice  of  his  own  engineer,  who 
prepared  them,  and  that  he  did  not  recog- 
nize the  necessity  for  any  such  reference 
as  the  plaintiff  had  proposed. 

Further  correspondence  ensued,  but 
without  any  settlement  of  the  matter  in 
dispute. 

The  plaintiff  then  amended  his  ori^nal 
bill,  and  alleging  injury  to  the  public  navi- 
gation of  the  river,  filed  the  same  as  an 
information  and  amended  bill  on  the  26th 
of  January,  1865,  praying  thereby  that 
the  defendant  might  be  restrained  by  in- 
junction &om  constructing  or  continuing 
to  construct  the  new  bulwark  or  jetty  so 
as  to  divert  the  tidal  or  fresh  waters  of 
the  river  Eden,  or  any  part  thereof  respec- 
tively, &om  their  accustomed  channels  or 
courses  as  the  same  respectively  existed 
when  the  said  new  jetty  was  commenced 
against  or  upon  the  plaintiff's  said  demesne, 
marsh  or  speird,  or  any  part  thereof,  or 
othervdse  to  the  injury  of  the  plaintiff,  or 
so  as  to  injure  or  interfere  with  the  free 
use  and  navigation  of  the  said  river  as  a 
public  navigable  stream  or  highway,  or 
2X 
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from  constructing  any  other  bulwark,  jetty 
or  other  work  which  should  have  the  effect 
of  diverting  such  water  or  interfering  with 
or  obstructing  such  free  use  and  navigation 
of  the  said  river  in  manner  aforesaid,  and 
from  allowing  the  said  new  jetty  or  any 
part  thereof,  or  any  piles,  stakes,  stones, 
planks  or  other  materials  to  remain  in  the 
bed  or  channel  or  any  part  of  the  course 
of  the  said  river,  so  as  to  divert  and  ob- 
struct such  water  or  such  free  use  and 
navigation  of  the  said  river  respectively 
in  manner  aforesaid,  or  otherwise  to  the 
injury  of  the  plaintiff  and  his  said  land,  or 
the  said  navigation. 

The  defendant,  by  his  answer,  set  out  the 
changes  that  had  fh)m  time  to  time  been 
produced  on  the  southern  bank  of  the  river, 
chiefly  by  the  action  of  the  tide,  though  to 
a  considerable  extent  also  by  the  injurious 
effect,  as  he  alleged,  of  the  plaintiffs  pro- 
tective works,  and  justified  the  erection  of 
the  new  jetty  as  a  necessary  and  proper 
protection  to  his  estate,  denying  that  it  was 
in  fact  or  could  be  injurious  to  the  plain- 
tiff's property  or  to  the  navigation  of  the 
river. 

With  reference  to  the  navigation,  the 
information  stated  that  there  still  existed 
a  public  port  at  Rockliffe  for  the  purposes 
of  local  traffic,  and  that  up  to  the  year 
1823  New  Sandsfield  was  the  port  of  Car- 
lisle, and  was  called  Port  Carlisle,  having 
been  constituted  a  public  harbour  by  the 
Crown  in  1769.  It  appeared,  however,  that 
of  late  years  the  navigation  had  been 
almost  entirely  superseded  by  the  intro- 
duction of  railways  and  other  local  causes, 
and  the  defendant  alleged  in  his  answer 
that  the  traffic  upon  the  river  had  for  all 
practical  purposes  ceased  (1). 

(1)  The  followiDg  affidavits,  in  support  of  this 
part  of  the  case,  were  referred  to  by  his  Honour, 
as  indicating  the  extent  to  which  the  river  might 
still  be  used  as  a  public  highway. 

The  plaintiff  dep<ieed:  I  have  always  used 
and  still  use  the  river  for  the  conveyance  of 
stones  and  materials  for  the  use  of  my  estotes, 
and  it  will  at  all  times  be  a  very  great  incon- 
venience to  me  if  the  navigation  be  so  s -rionsly 
interfered  with  as  to  deter  ship  or  barge  owners 
from  coming  up  the  river.  In  1848  to  1850,  for 
instance,  when  1  rebuilt  the  aforesaid  sea-wall, 
I  had  many  cargoes  of  atone  landed  near  the  spot ; 
any  other  mode  of  conveyance  would  have  cost 
treble  the  eicpense.  I  have  since  had  occaaional 
cargoes  brought  up.  In  the  year  1863  I  had  several 
oaigoea,  and  I  have  lince  that  time  oocadonally 


Sir  R,  Palmer,  Mr,  Olasse  and  Mr, 
Mounsey,  for  the  plaintiff. — The  plaintiff's 
case  rests  on  private  and  public  injuiy. 
With  regard  to  the  first,  the  law  is  now 
settled,  that  one  riparian  owner  cannot 
encroach  upon  the  alveus  of  a  stream  with- 
out the  consent  of  the  opposite  owner; 
neither  is  he  entitled  to  use  the  soil,  though 
held  in  severalty,  in  such  a  manner  as  to 
interfere  with  the  natural  flow  of  the  stream, 
and  the  onus  of  proving  that  the  act  com- 
plained of  is  not  an  encroachment  falls  on 
the  party  doing  it — 

Bichett  V.  Morris^  Law  Rep.  1  Sa  Ap. 
47;  and 

Farquharson's  aue,  there  cited. 

Menzies  v.  the  Earl  of  Breadalbaney 
3  Bligh,  N.S.  414. 

had  more.  In  fact,  whenever  I  have  building  work 
going  on  for  the  imprc»vement  of  my  estates,  which 
does  not  require  an  expensive  stone,  it  is  very  much 
cheaper  for  me  to  have  it  brought  by  the  river  than 
by  the  railway;  but  what  I  most  require  river- 
borne  stone  and  materials  for  is  the  protection  of 
my  marsh  and  grounds  against  the  tides. 

George  Irving,  a  master  mariner,  deposed  '  For 
many  years  past  I  have  been  in  the  hahit  of  navi- 
gating the  Solway  Firth  and  tidal  rivers  flowing 
into  the  same,  and  am  well  acquainted  there- 
with. The  tides  run  very  strong  up  the  Solway 
Firth,  and  on  the  shores  of  the  estuary  and  the 
rivers  flowing  into  it  and  up  those  rivers,  and 
g^reat  caution  and  an  intimate  acquaintance  with 
the  sands  and  shores  is  requiidte  to  enable  voascili 
to  be  safely  navigated  therein.  The  strong  ran 
of  the  tide  and  the  sl^fting  nature  of  the  sands 
render  the  navigation  very  dangerous  without 
almost  constant  observation  of  the  channels.** 
Then,  after  »peaking  to  his  actual  experience 
of  the  inconvenience  he  had  sustained  in  former 
years  from  the  jetties  previously  erected  on  the 
defendant's  bank,  and  particularly  in  the  summer  of 
1863,  when  he  was  employed  by  the  plaintiff  to 
carry  stones  up  the  river — he  continued,  *'  I  have 
lately  been  at  the  place  again,  and  have  viewed  the 
same.  There  is  now  erected,  a  little  higher  up  the 
river  than  the  before- mentioned  jetties,  another  of 
vastly  greater  bulk  and  dimensions,  projecting 
much  further  into  the  channel.  In  my  opiliion  it  is 
far  more  dangerous  to  the  navigation  of  the  river 
than  the  other  two,  not  only  by  reason  of  the 
greater  danger  of  getting  foul  of  it,  but  also  of 
tne  greater  obstruction  it  causes  in  the  flow  of  the 
tide  up  the  river.  I  should  say  that  for  veeeek 
going  up  to  Rockliffe  and  parts  above  it  is  most 
perilous,  and  may  well  prevent  anybody  from 
venturing  thither.  Both  in  going  up  and  coming 
down,  and  whether  loaden  or  unloaden,  there  cer- 
tainly would  be  great  danger  of  getting  foul  of  it 
and  being  stav^  in."  He  then  refemxi  to  the 
works  on  the  plaintifl^'s  bank  as  being  of  an  entirely 
different  character,  and  not  projecting  into  the 
channel,  or  interfering  with  the  navigation  of  the 
river. 
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It  is  not,  therefore,  necessary  for  the  plain- 
tiff to  shew  material  injury,  though  we 
submit  the  evidence  is  sufficient  to  establish 
the  case  set  up,  namely,  that  the  direct  and 
immediate  consequence  of  the  new  jetty 
must  be  to  throw  the  action  of  the  stream 
with  greater  violence  upon  the  plaintiff's 
bank,  and  thereby  cause  a  greater  loss  and 
washing  away  of  his  soil  than  heretofore ; 
and  that  is  a  wrong  which  this  Court  will 
restrain — 

Memies  v.    (he  Earl  of  Breadalbane^ 

ubi  supra. 
The  King  v.  Trafford,  1  R  &  Ad.  874; 
s.  c  9  Law  J.  Rep.  M.C.  66. 
The  plaintiff's  right  as  riparian  owner  is 
not  affected  by  the  fact  of  its  being  a  tidal 
river. 

The  King  v.  Russell,  6  B.  &  C.  566, 
overruling  in  effect 

The  King  v.   Ward,  4  Ad.  &E.  384; 

S.C  5  Law  J.  Rep.  (n.s.)  K.B.  221; 
MUes  V.  Rose,  5  Taunt.  705; 
and  it  is  immaterial  in  whom  the  soil  is 
vested,  whether  it  belongs  to  the  Crown  or 
to  the  defendant,  as  alleged  in  his  answer — 
The  A  ttomey  Qeneraly,  Johnson,  2  Wils. 
C.C.  87. 
Then  as  to  the  navigation,  it  is  clear  that 
this  jetty,  being  of  considerably  greater 
height,  and  extending  over  a  much  larger 
proportion  of  the  tidal  waterway  than  any 
of  the  jetties  previously  erected  by  the 
defendant,  must  cause  a  material  obstruc- 
tion, li  the  plaintiff  were  to  erect  a  similar 
jetty  on  the  opposite  northern  bank  the 
river  would  be  almost  dammed  across.  At 
high  tide  if  the  water  flows  over  the  jetty 
it  will  form  a  sunken  reef,  and  cause  great 
danger.  However  insignificant  the  traffic 
may  now  appear  to  be,  yet  this  has  always 
been  a  public  highway ;  and  it  would  be  a 
dangerous  doctrine  to  introduce  that  the 
Court  may  cease  to  protect  an  existing  public 
right  because,  from  local  circumstances  or 
otherwise,  the  public  at  any  particular  time 
are  not  materially  interested  in  maintaining 
it.  The  Attorney  General  is  not  required 
to  prove  actual  injury  or  damage  provided 
there  be  an  invasion  of  right — 

Broufn  v.  Otigy,  10  Jur.  N.S.  525. 
Lastly,   the  suit  is  properly   constituted, 
whether  in  its  original  form  as  a  private 
bill  or  in  its  present  form  as  an  information 
by  the  Attorney  General  at  the  relation  of 


the  plaintiff.  The  injury  being  to  the  public 
generally  and  to  the  plaintiff  individually, 
Uie  latter  was  entitled  to  maintain  a  bill 
without  the  Attorney  General — 

Spencer  v.  the  London  and  Birmingham 

Railway  Company,  8  Sim.  193 ;  s.  c. 

7  Law  J.  Rep.  (N.a)  Chanc.  281. 

Mr,  Jessel,  Mr.  Wickens  and  Mr,  Davey, 
for  the  defendant. — The  plaintiff  has  no 
substantial  case.  In  the  conflict  of  evidence 
the  Court  cannot  assume  that  the  erection 
of  this  jetty  will  injure  the  plaintiff's  land ; 
and  having  regard  to  the  changes  that  have 
taken  place  in  the  bed  of  lie  river,  the 
alleged  injury,  even  if  any  could  be  pre- 
sumed, is  incapable  of  appreciation,  and 
would  not  sustain  this  bill  The  strict  rights 
of  riparian  owners,  as  laid  down  in 

Bickeit  V.  Morris,  ubi  supra, 
do  not  apply  in  the  case  of  a  tidal  river. 
That  was  a  special   case  of  a  non-tidal 
river.  The  Eden  here  is  an  estuary,  or  arm 
of  the  sea,  within  the  definition  given  in 
Vin,  Abr,,  tit.  *  Prerog.  of  King,'  xvL, 
574,  pL  5, 
^  Every  water  which  flows  and  re-flows  is 
called  an  arm  of  the  sea  so  far  as  it  flows.'* 
But  all  owners  of  land  exposed  as  the  de- 
fendant is  to  the  inroads  of  the  sea  have  a 
right  to  erect  such  works  as  are  necessary 
for  their  own  protection,  even  although 
they  may  be  prejudicial  to  others — 

The  King  v.  the  Fagham  Commis- 
sioners, 8  B.  &  C.  355. 
Then  again,  the  soil  of  this  river  is  in  the 
Crown,  and  the  defendant  being  presumably 
a  grantee  \mder  the  Crown  is  justified  in 
any  user  of  the  soil  not  inconsistent  with 
the  rights  of  the  Crown.  But  the  Attorney 
General  is  not  here  as  representing  the 
Crown  but  the  public,  and  therefore  he 
must  prove  nuisance,  which  must  first  be 
determined  by  a  jury  at  common  law  as  a 
question  of  fact — 

The  Attorney  General  v.  Burridge,  10 

Price,  350. 
The  Attorney  General  v.  Cleaver,  18 
Ves.211. 
"Not  every  erection  in  a  river  is  to  be 
deemed  a  nuisance  simply  because  it  en- 
croaches on  the  water  highway" — Hale  de 
PoHibus  Maris,  p.  85.  There  must  be  a 
substantial  damage  arising  from  the  viola- 
tion of  a  legal  right — 
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Holyoake  ▼•  the  Skrew^ry  cmd  Bir- 
mingham  Railway  Company,  5  Rail. 
Cas.  421. 
WitUle  V.  the  Bristol  and  South  Wales 
Railway  Company,  10  W.  Rep.  210. 
But  how  can  public  ii^uiy  be  alleged  in 
respect  of  the  navigation  of  a  river  upon 
which  all  traffic  has  for  many  years  ceased ) 
The  Attorney  G^eral  is  not  properly  before 
the  Court,  there  being  in  fact  no  public 
right  in  question.     We  submit  that  the 
plaintiff  falls  both  in  respect  of  the  informa- 
tion and  the  bill,  and  the  suit  must  be  dis- 
missed with  costs. 

Sir  R  Palmer,  in  reply,  cited 
The  Attorney  General  v.  Richards,  2 

Anst  603. 
The  Attorney  General  v.  Parmeter,  10 

Price,  378. 
The  Queen  v.  Betts,  16 QB.  Rep.  N.S. 
1022. 
[In  addition  to  the  authorities  already 
mentioned  the  following  cases  were  consi- 
dered in  the  course  of  the  argument  upon 
the  general  question  of  jurisdiction,  as  to 
whether  or  not  the  injury  and  nuisance 
were  sufficiently  material  to  call  for  the 
interference  of  the  Court : 

The  AUomey  General  v.   the  Shejffield 
Gas  Company,  3  De  Cex,  M.  <fe  G. 
804;  S.C.  22  Law  J.  Rep.  (n.s.)  Chanc. 
811. 
Crossley  v.  lAghiowler,  36  Law  J.  Rep. 
(n.s.)  Chanc  584 ;  s.  c.  Law   Rep. 
2  Ch.  Ap.  478. 
The  Rochdale  Canal  Company  v.  King, 
2  Sim.  N.S.  78 ;  s.  c.  20  Law  J.  Rep. 
(N.g.)  Chana  675. 
Wood  V.   Sutcliffe,  2  Sim.  N.S.  163  ; 
8.  c.  21  Law  J.  Rep.  (n.s.)  Chanc.  253. 
Tipping  'v.  the  St,  Helen's   Company, 

Law  Rep.  1  Ch.  Ap.  66. 
The  Attorney  General  v.  the  Electric 
Telegraph  Company,  30  Beav.  287 ; 
s.  c  31  Law  J.  Rep.  (n.s.)  Chanc. 
329. 
Liliywhite  v.  Trimmer,  36  Law  J.  Rep. 
(N.s.)  Chanc.  525.] 

Malins,  V.C.  (Dec.  22.)— After  stating 
the  facts  and  the  nature  and  object  of  the 
suit,  and  particularly  referring  to  the 
plaintiff's  letter  of  the  17th  of  October, 
1864,  as  having  an  important  bearing 
upon  the  result  of  the  case,  proceeded : 


The  plaintiff's  case  is  rested  on  two 
points :  first,  the  injury  to  his  property 
caused  by  the  defendant's  jetty;  and  se- 
condly, the  obstruction  or  injury  to  the 
navigation  of  the  river.  The  first  question 
therefore  is,  as  to  the  extent  of  the  injury 
which  the  pkintiff  has  sustained  or  is  likely 
to  sustain  from  the  erection  of  the  jetty. 
On  this  point  the  evidence  is  most  conflict- 
ing. On  the  part  of  the  defendant  it  is 
sworn  that  it  is  absolutely  impossible  that 
the  plaintiff  can  ever  sustain  any  injury 
from  the  jetty.  On  the  part  of  the  plaintiff 
it  is  sworn  that  the  inevitable  effect  of  it 
will  be  to  throw  the  tidal  waters  on  to  his 
land  with  such  additional  force  that  it  will 
be  washed  away  and  destroyed  to  an  extent 
never  before  experienced.  There  is  a  great 
mass  of  evidence.  The  case  is,  in  hct 
greatly  overlaid  on  both  sides. — [His  Ho- 
nour then  read  the  evidence  of  the  principal 
witnesses  on  each  side  with  reference  to 
the  alleged  injury  to  the  plaintiff's  pro- 
perty.]— In  this  remarkable  conflict  of 
evidence  I  am  obliged  to  look  at  the  pro- 
babilities of  the  case,  and  apply  the  prin- 
ciples of  common  sense  so  as  to  form  the 
best  opinion  I  can. 

Now,  the  plaintiff,  by  his  own  admission, 
has  always  been  subject  to  a  gradual  wash- 
ing away  of  some  parts  of  his  land,  and 
alUiough  I  come  to  the  conclusion  that  this 
new  jetty  has  a  tendency  to  throw,  and 
probably  does  throw,  the  tidal  waters  upon 
his  land  with  somewhat  greater  force  than 
before,  yet,  considering  that  it  does  not 
extend  quite  so  much  as  one-third  of  the 
distance  across  the  river  at  high  water,  and 
that  every  ton  of  water  which  it  impedes 
or  displaces  is  thrown  into  contact  with  at 
least  two  tons  which  not  being  so  impeded 
continue  in  their  natural  flow,  I  am  not 
satisfied  that  the  extent  of  injury  sustained 
or  likely  to  be  sustained  by  the  plaintiff  in 
consequence  of  the  erection  of  the  jetty  is 
or  will  be  such  as  to  call  for  the  interfer- 
ence of  this  Court  Ji,  therefore,  the  case 
rested  solely  upon  that  ground,  I  think  the 
evidence  fails  to  prove  such  a  material 
injury  to  the  plaintiff's  property  as  to  bring 
it  within  the  authorities  such  as  the  Shef- 
field  Gas  Company's  case  and  others  which 
were  cited  upon  this  point 

But  the  case  does  not  rest  merely  on  the 
actual  extent  of  the  ix^ury  sustained,  or  likely 
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to  be  sustained,  by  the  plaintiff.  He  and  the 
defendant  are  opposite  riparian  owners,  and 
have  all  the  rights  attaclung  to  such  owner- 
ship. Assuming  this  not  to  be  a  tidal  river,  or 
that  the  rights  of  riparian  proprietors  on 
tidal  and  non-tidal  rivers  are  the  same,  the 
law  is  now  settled  that  no  riparian  proprie- 
tor can,  without  the  consent  of  the  opposite 
proprietor,  encroach  upon  any  part  of  the 
alveus  of  the  stream.  On  this  point  the 
recent  case  of  Bickettv.  Morris,  in  the  House 
of  Lords,  is  conclusive.  Although  that  is  a 
Scotch  case,  the  principle  is  equally  appli- 
cable to  England.  It  was  a  case  in  which 
there  were  two  opposite  riparian  proprietors 
on  a  non-tidal  river.  The  respondents  had 
given  the  appellant  permission  to  erect  cer- 
tain works  in  the  bed  of  the  river,  and  the 
question  was,  whether  the  appellant  had  not 
exceeded  his  licence ;  the  Court  was  thus 
called  upon  to  decide  the  broad  question, 
how  far  one  riparian  proprietor  could,  in 
opposition  to  the  wishes  of  the  others, 
encroach  upon  the  alveus. 

The  result  of  the  decisions  in  the  Court 
of  Session  is  thus  stated,  at  page  49  of  the 
report :  **  A  riparian  proprietor  is  not  entitled 
to  erect  a  buUding,  or  make  any  change  in 
the  alveus  of  a  stream,  without  the  consent 
of  the  opposite  proprietor ;  for  the  alveus 
is  not  the  common  property  of  the  opposite 
owner,  but  each  is  absolute  proprietor  to 
the  medium  filum  fluminis,  which  consti- 
tutes the  line  of  division  between  them." 
This  principle  was  completely  affirmed  by 
the  decision  of  the  House  of  Lords  upon 
the  appeal — [His  Honour  here  referred  at 
length  to  the  judgments  of  Lords  Chelms- 
ford, Cranworth  and  Westbury  in  that 
case,  and  continued]  —  Now  these  judg- 
ments are  so  important  upon  the  question 
raised  before  me  that  I  have  gone  to  greater 
length  than  usual  in  citing  them,  because 
they  contain  the  principles  which  have 
been  urged  on  behalf  of  the  plaintiff,  but 
which,  it  is  said  on  the  other  side,  have  no 
application  to  the  present  case.  The  same 
principle  of  law  was,  in  fact,  laid  down  by 
the  House  of  Lords  in  Memiea  v.  the  Earl  of 
Breadalbane,  That  was  a  case  in  which  a  pro- 
prietor of  land  on  the  bank  of  a  river  having 
commenced  the  building  of  a  mound  which, 
according  to  the  opinion  and  report  of  an 
engineer,  would,  if  completed,  in  times  of 
orfinary  flood  throw  the  waters  of  a  river  on 


the  grounds  of  an  opposite  proprietor  so  as 
to  overflow  and  injure  them,  was  restrained 
by  perpetual  interdict  from  the  erection  of 
any  further  works.  That  also  was  a  Scotch 
case,  but  Lord  Eldon,  at  p.  418,  expressly 
lays  down  the  rule  as  applicable  to  England, 
"  It  is  clear,"  he  says,  "  beyond  the  possi- 
bility of  a  doubt,  that  by  the  law  of  England 
such  an  operation  could  not  be  carried  on. 
The  old  course  of  the  flood-stream  being 
along  certain  lands,  it  is  not  competent  for 
the  proprietors  of  those  lands  to  disturb 
that  old  course  by  a  sort  of  new  water-way 
to  the  prejudice  of  the  proprietor  on  the 
other  side."  Then  a  little  further  on  he  says, 
— and  this  observation  applies  to  the  argu- 
ment of  Mr.  Jessel,  who  pressed  upon  me 
that  the  plaintiff  in  this  case  was  unable  to 
distinguish  what  is  the  course  of  the  river ; 
on  principle,  I  conceive  the  course  of  the 
river  to  be  that  course  which  the  water 
actually  from  time  to  time  takes ;  I  have 
nothing  to  do  with  its  future  course,  or  with 
how  much  it  has  been  diverted.  I  am  bound 
to  take  the  course  of  the  river  to  be  that 
within  which  the  water  has  flowed,  and 
within  which  it  now  flows  :  so  Lord  Eldon 
expresses  himself, — "The  ordinary  course  of 
the  river  is  that  which  it  takes  at  ordinary 
times.  There  is  also  a  flood-channel ;  I  am 
not  talking  of  that  which  it  takes  in  extra^ 
ordinary  or  accidental  floods,  but  the  ordi- 
nary course  of  the  river  in  the  different 
seasons  of  the  year." 

Unless,  therefore,  the  fact  of  the  Eden 
being  a  tidal  river  distinguishes  the  present 
case,  these  authorities  are  conclusive  against 
the  defendant,  for  it  is  admitted  that  his 
jetty  is  a  solid  pier  extending  eighty-eight 
yards  obliquely  and  fifty-three  yards  per- 
pendicularly into  the  alveus  of  the  river. 
Does  the  fact  of  the  river  being  a  tidal  one 
make  any  difference  1  I  am  of  opinion  that 
it  does  not.  It  was  strongly  contended  by 
the  learned  counsel  for  the  defendant,  that 
the  place  where  the  jetty  is  erected  is  an 
estuary,  and  therefore  an  arm  of  the  sea, 
and  that  the  defendant  has  consequently 
all  the  rights  of  protecting  his  land  which 
he  would  have  had  if  it  had  been  on  the 
sea-shore.  The  case  of  The  King  v.  the 
Pagham  Commissioners  was  cited  to  shew 
that  the  proprietor  of  land  on  the  sea-shore 
has  a  right  to  erect  any  works  on  his  pro- 
perty for  the  purpose  of  protecting  it  against 
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the  inroads  of  the  sea,  although  such  works 
may  be  injurious  to  a  neighbouring  proprie* 
tor ;  and  that  case  is  undoubtedly  a  conclu- 
sive authority  for  that  proposition. — [His 
Honour  read  passages  from  the  judgment  of 
Lord  Tenterden  (2).] 

But  is  this  principle  applicable  to  a 
riparian  proprietor  on  a  navigable  river  t  It 
must  be  borne  in  mind  that  the  greatest 
work  of  man  mu5;t  be  insignificant  when 
compared  with  the  acts  of  the  sea,  but  that 
is  not  so  with  reference  to  a  navigable 
river.  If  the  principle  contended  for  were 
sustainable,  it  would  foUow  that  every  ripa- 
rian proprietor  on  a  navigable  river,  however 
distant  from  the  sea,  and  however  gentle 
the  flow  of  the  tide,  might  throw  any  works 
into  the  alvetis  which  he  deemed  necessary 
for  his  protection,  however  injurious  such 
works  might  be  to  the  adjoining  or  opposite 
proprietor.  Take  the  Thames,  for  example : 
any  riparian  proprietor  between  Vauxhall 
Bridge  and  Teddington,  where  the  tide 
ceases,  might  construct  such  works,  and  so 
obstruct  the  navigation,  because  the  Thames 
is  up  to  that  point  a  tidal  river,  and  there- 
fore an  estuary  or  "  arm  of  the  sea  "  within 
the  definition  given  in  Vinfr's  Abridgment^ 
xvi.  p.  674,  edit  1793. 

But  I  find  no  authority  for  such  a  pro- 
position ;  on  the  contrary,  all  the  authorities 
tend  in  the  opposite  direction.  Take  the 
case  of  The  King  v.  Russell,  which  was 
an  indictment  of  the  proprietors  of  the 
celebrated  Wallsend  Collieries  for  erecting 
staiths  in  the  river  Tjrne  for  the  purpose  of 
shipping  their  coals ;  the  direction  of  Mr. 
Justice  Bayley,  who  tried  the  case  (which 
direction  was  afterwards  confirmed  by  him- 
self and  Mr.  Justice  Holroyd  on  motion  for 
a  new  trial),  was  that  a  proprietor  would  be 
justified  in  encroaching  on  the  bed  of  a 
river  if  the  jury  were  of  opinion,  as  they 
were  in  that  case,  that  some  public  benefit 
would  arise  from  such  encroachment  The 
jury  were  of  opinion  that  it  had  the  effect 
of  causing  a  better  and  cheaper  supply  of 
coals,  and  on  that  ground  it  was  held  that 
the  proprietors  were  justified,  and  the  in- 
dictment was  not  sustained.  Lord  Tenter- 
den, however,  took  an  entirely  different 
view  of  that  case,  and  subsequent  authorities 
have  established  his  opinion  as  the  law  of 

(2)  8  B.  ft  C.  360. 


the  land,  and  not  the  opinions  of  Mr.  Jus- 
tice Holroyd  and  Mr.  Justice  Bayley.  Lord 
Tenterden  says — I  read  only  one  passage 
from  his  judgment,  and  I  read  this  because 
the  contrary  opinions  of  Mr.  Justice  Hol- 
royd and  Mr.  Justice  Bayley  are  clearly 
overruled  in  the  next  case  which  I  shall 
mention — with  reference  to  the  erection  of 
these  staiths  he  says:  ''I  take  it  to  be  clear 
that  the  passage  of  such  vessels  is  in  certain 
seasons  at  least  of  wind  and  tide  rendered 
less  fr«e  and  commodious,  that  the  water- 
way is  in  some  d^ree  narrowed  at  present, 
and  may  possibly,  and  not  improbably,  be 
further  narrowed  in  process  of  time  by  the 
gradual  accumulation  of  sand  and  silt  car- 
ried to  the  opposite  side  of  the  river.  The 
erections  were  made  and  maintained  for 
the  private  convenience  of  the  owners  of 
particular  collieries ;  all  who  think  proper 
to  purchase  their  coals  from  these  collieries 
have  a  right,  under  a  particular  act  of  par- 
liament, to  be  supplied  in  turn  by  applica- 
tion at  some  office  at  Newcastle.  The  owners 
of  the  collieries  cannot  choose  to  whom 
they  will  vend,  but  they  may  choose  at 
what  seasons  they  will  vend,  and  whether 
they  will  vend  at  all,  and  seasons  may  occur 
when  they  have  no  commodity  to  vend. 
It  was  proved  that  coals  put  into  vessels 
from  these  staiths  are  less  broken  and  come 
to  market  in  distant  places  in  a  somewhat 
better  state  than  those  which  are  brou^t 
to  the  vessel's  side  in  keels  or  barges,  and 
80  undergo  a  double  shipment  or  removal 
But  I  think  it  may  well  be  doubted  whether 
they  come  to  the  market  at  any  cheaper 
rate  or  at  a  rate  so  much  cheaper  as  to  be 
worth  consideration  when  all  anive  at  a 
market  I  should  apprehend  those  which 
aro  found  in  the  best  state  will  fetch 
the  best  prices,  and  so  the  advantage 
as  fEur  as  price  is  concerned  will  be  to  the 
owners  of  the  staiths  and  collieries,  and 
not  to  the  public.  Admitting,  however,  that 
there  is  some  public  benefit  both  from  the 
price  and  condition  of  the  coals,  still  I 
must  own  that  I  do  not  think  that  those 
points  could  properly  be  taken  into  con- 
sideration in  the  question  raised  by  this 
indictment  That  question  I  take  properly 
to  have  been  whether  the  navigation  and 
passage  of  vessels  on  this  public  navigable 
river  was  injured  by  these  erections." 
Then  we  come  to  the  case  of  The  King 
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v.  Ward,  which  was  an  indictment  for 
erecting  an  embankment  in  the  harbour  of 
Cowea,  on  the  Medina,  a  tidal  river.  The 
jury  found  that  an  impediment  had  been 
erected,  and  afterwards,  when  pressed  by 
the  Court,  they  explained  their  verdict  by 
saying  ''that  they  considered  it  to  be  a 
nuisance,  but  that  the  inconvenience  was 
counterbalanced  by  the  public  benefit 
arising  from  the  alteration  made  by 
the  defendant."  The  question  then  was, 
whether  that  amounted  to  a  verdict  of 
guilty.  Lord  Denman,  C.J.,  in  delivering 
the  judgment  of  the  Court,  says,  with  re- 
ference to  the  case  of  The  King  v.  Russell, 
"  Lord  Tenterden*s  dissent  must  be  allowed 
to  detract  greatly  from  the  authority  to  be 
ascribed  to  the  decision  given  at  Nisi  Prius, 
which  his  Lordship  was  evidently  anxious 
to  sustain  if  possible  ;  and  when  it  appears 
that  Holroyd,  J.  founds  his  support  of  the 
direction  on  a  distinction  which  excludes 
the  general  principle  now  contended  for, 
and  avowed  by  Bay  ley,  J.,  the  case  of  The 
King  v.  Rtusell  will  appear  to  rest  on  the 
single  authority  of  that  learned  Judge,  act- 
ing at  Nisi  Prius,  and  satisfied  on  reflection 
with  the  course  which  he  had  then  taken. 
It  is  observable  also  that  of  the  distin- 
guished counsel  who  opposed  the  rule  for  a 
new  trial  in  The  King  v.  Russell,  and  who 
have  addressed  us  on  the  present  occasion, 
none  have  maintained  that  the  direction 
there  given  was  altogether  conformable  to 
law."  Then,  further  on,  he  adds,  "  Lord 
Tenterden's  judgment  in  The  King  v. 
Russell  plainly  shews  what  his  deliberate 
view  of  the  law  was,  and  that  the  advantage 
gained  ought  to  be  closely  connected  with 
Uie  inconvenience  resulting,  or  rather  with 
that  which  would  have  been  an  incon- 
venience, if  it  were  not  absorbed  in  the 
superior  advantage."  And  finally  he  gives 
his  opinion  that  if  the  navigation  of  the 
river  was  in  any  way  encroached  upon,  that 
was  a  nuisance  which  could  not  be  excused 
by  any  public  benefit  arising  from  it  Both 
these  were  cases  in  which  the  navigation 
was  impeded  in  tidal  rivers;  but  it  does 
not  appear  to  have  been  suggested,  either  at 
the  bar  or  upon  the  Bench,  that  the  parties 
indicted  for  the  nuisance  had  any  greater 
right  in  that  respect  than  they  would  have 
had  if  the  rivers  in  question  had  been  non- 
tidal  In  The  Attorney  General  v.  Johnson, 


which  was  an  indictment  for  erecting  cer- 
tain works  on  the  river  Thames,  at  West- 
minster, between  high  and  low  water-mark. 
Lord  Eldon  expresses  this  opinion :  ''I  take 
it  to  be  clear  that  prima  facie  the  subject 
has  a  right  to  use  that  which  may  be 
called  the  water-highway,  and  which  prima 
facie  includes  the  water  between  high  and 
low  water-mark  when  it  covers  the  soil,  and 
that  those  who  have  enclosed  that  soil  are 
prima  facie  boimd  to  shew  that  they  can 
take  it  away  without  injury  to  her  Majesty's 
subjects."  He  then  goes  on  to  consider 
another  point,  namely,  ''whether  an  act 
may  be  rightly  and  properly  done  which, 
if  improperly  done,  would  be  a  nuisance"; 
and  ultimately  decides  that  the  works  in 
question,  having  been  done  without  proper 
authority,  must  be  prohibited 

Upon  principle,  therefore,  and  upon 
authority,  I  am  of  opinion  that  a  riparian 
proprietor  on  a  tidal  or  navigable  river 
has  no  greater  right  against  an  adjoining 
or  opposite  riparian  proprietor  than  such  a 
proprietor  on  a  private  or  non-tidal  river ; 
and  the  defendant  cannot  justify  the  erec- 
tion of  the  jetty  in  question  on  this  ground 

It  was  then  contended  that  the  soil  of  all 
navigable  rivers  being,  as  it  imquestionably 
is,  in  the  Crown,  the  defendant,  as  grantee 
of  the  Crown,  is  entitled  to  the  soil  of  this 
river  at  the  point  in  dispute,  and  that  such 
ownership  justified  the  erection  of  the  jetty, 
being  done  upon  his  own  soil  The  evi- 
dence, I  think,  establishes,  and  it  may  at 
all  events  be  assumed,  that  the  soil  of  the 
river  is  in  the  defendant  But  it  is,  in  my 
opinion,  dear  that  such  ownership  affords 
no  justification  for  what  he  has  done.  I  find 
the  law  thus  laid  down  in  Williams  v. 
Wilcox  (3),  which  was  an  action  of  trespass 
for  throwing  down  a  weir  appurtenant  to 
a  fishery  in  the  Severn,  the  justification 
being  that  the  weir  was  wrongfully  erected 
across  part  of  a  public  and  navigable 
river.  Lord  Denman,  in  delivering  the 
judgment  of  the  Court  says :  "It  is 
clear  that  the  channels  of  public  navi- 
gable rivers  were  always  highways.  Up  to 
the  point  reached  by  the  flow  of  the  tide 
the  soil  was,  presumably,  in  the  Crown,  and 
above  that  point,  whether  the  soil  at  com- 
mon law  was  in  the  Crown  or  in  the  owners 

(8)  8  Ad.  ft  £.  314,  333;  b.  c.  7  Law  J.  R«p. 
(N.s.)  Q.B.  229. 
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of  the  adjacent  lands  (a  point  perhaps  not 
free  from  doubt)  there  was  at  least  a  juris- 
diction in  the  Crown,  according  to  Sir 
Matthew  Hale,  to  reform  and  punish  nui- 
sances in  all  rivers,  fresh  or  salt,  that  are  a 
common  passage  not  only  for  ships  and 
greater  vessels,  but  also  for  smaller,  as 
barges  or  boats" — DeJureMarUy  part  1., 
c.  2).  In  either  case  the  right  of  the  sub- 
ject to  pass  up  and  down  was  complete. 
In  the  Bann  Fishery  case  (4),  where 
the  reporter  is  speaking  of  rivers  within 
the  flux  and  reflux  of  the  tide,  it  is  stated 
that  this  right  was  by  the  King's  permis- 
sion for  the  ease  and  commodity  of  the 
people;  but  if  this  be  the  true  foundation, 
and  if  the  same  may  be  also  properly  said 
of  the  same  right  in  the  higher  parts  of 
rivers,  still  the  permissions  supposed  must 
be  coeval  with  the  monarchy  and  anterior 
to  any  grant  by  any  particular  monarch  of 
the  right  to  erect  a  weir  in  any  particular 
river.  It  is  difficult,  therefore,  to  see  how 
any  such  grant  made  in  derogation  of  the 
public  right  previously  existing,  and  in 
direct  opposition  to  that  duty  which  the 
law  casts  on  the  Crown  of  reforming  and 
pimishing  all  nuisances  which  obstruct  the 
navigation  of  public  rivers,  could  have  been 
in  its  inception  valid  at  common  law." 

So,  again,  in  The  Attorney  General  v. 
Burridgey  which  was  an  information 
to  prevent  a  grantee  of  the  Crown  from 
erecting  a  building  at  Portsmouth  between 
high  and  low  water-mark,  the  defendant 
attempted  to  justify  on  the  ground  that  a 
licence  had  been  obtained  from  the  Crown; 
but  it  was  decided  that  there  could  be  no 
such  right  of  obstruction,  and  that  neither 
the  Crown  itself  nor  its  grantee  has  power 
to  erect  or  authorize  the  erection  of  build- 
ings between  high  and  low  water  which 
may  and  do  impede  the  navigation  of 
the  river.  The  same  principle  was  also 
established  in  The  Attorney  General  v. 
Farmeter,  and  again  in  The  Queen  v.  Betts^ 
the  indictment  there  being  for  erecting  a 
bridge  over  the  Witham,  a  navigable  river. 
It  was  only  on  the  ground  that  the  jury 
found  that  the  bridge  was  not  a  nuisance 
that  the  indictment  was  not  sustained. 

It  was  not  and  could  not  be  disputed  by 
the  defendants'  counsel  that  the  Eden  is  a 
navigable  river,  but  it  is  said  that  the 
(4)  Davies'B  Bep.  57. 


traffic  upon  it  has  so  much  diminished  in 
consequence  of  the  construction  of  railways 
in  the  neighbourhood,  that  it  can  no  longer 
be  regarded  as  of  importance.  Mr.  Jessel 
used  the  expression,  "Trade  there  is  none; 
navigation  there  is  none."  I  am,  however, 
bound  to  regard  the  river  as  a  highway, 
which  all  Her  Majesty's  subjects  are  enti- 
tled to  use  whenever  it  may  suit  their 
convenience;  events  which  it  is  impossible 
to  calculate  upon  may  add  to  the  use  of 
the  river;  so  that  the  navigation,  which 
is  now  no  doubt  trifling,  may  become  of 
very  great  importance.  In  addition  to  these 
considerations  the  evidence  of  the  plaintiff 
proves  that  there  is  -even  now  a  traffic 
which  renders  its  preservation  as  a  public 
highway  by  no  means  unimportant — [His 
Honour  read  the  passages  above  set  out 
from  the  affidavits  of  the  plaintiff  and 
George  Irving,  and  abo  referred  to  the 
evidence  of  Mr.  Boyd,  C.E.  upon  this 
point,  and  proceeded]  —  The  navigation 
therefore  is,  in  my  opinion,  shewn  to  be 
of  sufficient  importance,  and  the  plaintiff 
has  a  clear  right  to  have  it  maintained. 

I  think  tibe  suit  was  properly  con- 
stituted for  the  purpose  of  preventing 
the  continuance  of  the  public  and  private 
injury  of  which  the  Attorney  General  and 
the  plaintiff  complain.  The  plaintiff  might 
perhaps  have  maintained  the  suit  without 
the  Attorney  General,  on  the  principle  of 
Spencer  v.  the  London  and  Birmingham 
Railway  Company,  inasmuch  as  the  act 
complained  of,  although  a  public  nuisance, 
causes  a  distinct  and  particular  injury  to 
himsell  I  had  occasion  to  consider  this 
point  in  Cook  v.  the  Co^'poration  of  Bath 
(5),  and  there  I  followed  the  decision  in 
Spencer's  ccue^  and  held  that  the  plaintiff 
had  a  right  to  sue  without  the  Attorney 
General  in  respect  of  a  public  nuisance 
which  was  also  a  particular  injury  to  him- 
self. 

Being,  therefore,  of  opinion  that  the 
various  justifications  set  up  by  the  defen- 
dant for  the  erection  of  this  jetty  fail, 
I  think  the  plaintiff,  although  he  has  not 
established  a  case  of  very  material  iigury, 
is  in  strictness  entitled  to  the  relief  whidi 
he  asks,  and  must  have  a  decree  in  substance 
according  to  the  prayer  of  the  bilL  The 
defendant  having  persisted  in  proceeding 
(5)  Law  Bep.  6  £q.  177. 
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with  the  erection  of  the  jetty,  notwith- 
standing the  repeated  remonstrances  of  the 
phuntifl^  and  the  very  reasonable  offer  made 
by  his  letter  of  the  17th  of  October,  1864, 
I  do  not  see  any  ground  upon  which  I  can 
relieve  the  defendant  from  the  costs  of  this 
suit  I  may  add  that  though  the  defendant 
has  raised  many  objections  to  the  plaintiff's 
defensive  works  or  bulwarks,  I  am  satisfied 
that  they  have  not  been  materially  enlarged 
or  altered  for  much  more  than  twenty  years, 
and  that  they  do  not  interfere  with  the 
natural  flow  of  the  tide;  it  was  not  there- 
fore, in  my  opinion,  reasonable  on  the  part 
of  the  defendant's  agents  to  insist  on  any 
question  as  to  those  works  being  referred  to 
arbiteition,  as  they  did  in  answer  to  the 
plaintiff's  proposal  of  the  17th  of  October. 
With  reference  to  these  maps  and  plans 
with  which  I  have  been  supplied,  I  have 
examined  them  repeatedly,  but  seldom  have 
I  seen  a  case  with  more  waste  of  expense 
and  labour  than  these  maps  evidence,  for 
they  only  go  to  shew  a  point  that  could  not 
be  in  dispute;  namely,  that  the  river  has 
shifted  and  encroached  sometimes  on  one 
side  and  sometimes  on  the  other,  and  has 
receded  sometimes  from  one  side  and  some- 
times from  the  other.  In  my  opinion,  for 
all  practical  purposes,  every  map  beyond 
the  first  was  utterly  useless. 

8«ilicitora— Menn.  Gray,  Johnston  ft  Monnsey, 
ag«nt8  for  Messrs.  Mounsey,  Carlisle,  for  plaintiff; 
Hesua.  Ellis  &  Ellis,  for  defendant. 


Hathebley,  L.C. 
Jan.  25. 


GRAVEN  V.  BRADY. 


Will — Comitrtictton — Forfeiture  on  Mar- 
riage— Acceleration  of  Remainder. 

A  tettatcr  appointed  real  estate  under  a 
powery  and  devised  other  real  estate  to  the 
Mse  of  his  wife  and  her  assigns  for  life,  and 
after  her  decease  he  devised  the  same  estates 
to  his  son  in  fee,  with  an  executory  gift  over, 
and  with  a  proviso  that  if  his  wife  should 
make  or  do  any  matter  or  thing  whereby 
she  should  be  deprived  of  the  rents  and  pro- 
fUsy  so  that  her  receipt  alone  should  not  be  a 
good  and  sufficient  discharge,  her  life  estate 
Nsw  SsRxis,  38.— CBAHa 


should  cease  as  on  her  death.  By  a  codicil 
he  revoked  the  devise  in  remainder  in  fee  to  his 
son,  and  substituted  other  limitations  to  take 
effect  on  the  decease  of  his  wife.  The  wife 
having  married  again  without  making  any 
settlement  of  her  life  interest, — Held,  affirm- 
ing the  decision  of  the  Master  of  the 
RoUs,  that  there  was  a  forfeiture  of  her 
life  interest,  and  the  estates  in  remainder 
were  accelerated 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls,  reported  36  Law 
J,  Rep,  (n.s.)  Chanc.  906. 

General  Dyson  having  a  general  power 
of  appointment  by  deed  or  will  over  certain 
real  estate,  made  his  will,  dated  the  3rd  of 
December,  1854,  and  thereby  appointed 
the  same,  and  also  devised  all  his  other 
real  estates  to  the  use  of  his  wife  and  her 
assigns  for  and  during  the  term  of  her 
natural  life,  and  from  and  immediately 
after  her  decease  he  gave  and  devised  the 
same  unto  his  son,  A.  H.  F.  Dyson,  and 
his  heirs,  with  an  executory  devise  over  in 
case  he  should  die  under  the  age  of  twenty- 
one  without  leaving  issue  him  surviving. 
And  the  testator  declared  his  will  and  mind 
to  be  that  in  case  his  said  wife  should 
sell,  release  or  charge  her  said  life  estate  of 
and  in  the  said  real  estate,  or  should  make 
or  do  any  matter  or  thing  whereby,  or  by 
means  whereof,  she  should  be  deprived  of 
the  rents  and  profits  of  the  same  so  that 
her  receipt  alone  should  not  be  a  good  and 
sufficient  discharge  for  the  same,  Uien  and 
in  such  case  it  was  his  will,  and  he  did 
thereby  declare  that  her  life  estate  and 
interest  in  the  said  hereditaments  should 
cease  and  determine  as  fully  and  effectually 
as  it  would  by  her  actual  decease.  And  he 
gave  and  bequeathed  the  residue  of  his 
personal  estate  upon  trust  to  get  in  and 
invest  the  same,  and  upon  further  trust  to 
permit  and  suffer  his  said  wife  to  receive 
the  interest,  dividends  and  annual  produce 
there9f  for  and  during  the  term  of  her 
natural  life,  but  so  long  only  as  her  receipt 
alone  should  be  a  good  discharge  for  the 
same ;  and  immediately  after  the  decease 
of  his  said  wife,  or  her  ceasing  to  be  entitled 
to  the  same  by  reason  of  her  receipt  alone 
not  being  a  discharge  for  the  same,  upon 
trust  for  his  child  or  children  as  therein 
mentioned. 
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By  a  codicil,  dated  July,  1859,  the  tes- 
tator revoked  the  appointment  and  devise 
in  favour  of  his  son  A.  F.  H.  Dyson,  and 
appointed  and  devised  all  and  singular  the 
real  estate  by  his  said  will  appointed  and 
devised  respectively,  after  the  decease  of 
his  said  wife,  unto  and  to  the  use  of  his 
said  son  A.  F.  H.  Dyson  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  taO, 
with  remainders  over. 

By  a  second  codicil,  dated  May,  1860, 
the  testator,  after  revoking  the  residuary 
bequest  of  personal  estate  contained  in  his 
will,  gave  and  bequeathed  all  the  rest,  resi- 
due and  remainder  of  his  personal  estate 
upon  trust  to  collect,  get  in  and  receive 
the  same,  and  to  pay  his  debts,  dec,  and 
to  invest  the  residue  or  surplus  of  the  same 
residuary  personal  estate  in  manner  therein 
mentioned,  and  to  pay  unto  his  wife,  or 
permit  and  suffer  her  to  receive  the  interest, 
dividends  and  annual  proceeds  of  his  said 
residuary  estate,  stocks,  funds  and  securities 
for  and  during  the  term  of  her  natural  life, 
for  her  sole,  separate  and  inalienable  use 
and  benefit,  independently  of  any  future 
husband,  and  so  that  she  might  not  have 
power  to  deprive  herself  of  the  benefit 
thereof  by  any  mode  of  anticipation,  and 
so  that  accordingly  her  receipt  alone  should 
be  a  sufficient  discharge  for  the  same  in- 
terest, dividends  and  annual  produce,  or 
any  part  thereof;  and  ftt)m  and  immediately 
after  the  decease  of  his  said  wife,  the  resi- 
duary estate,  stocks,  funds  and  securities 
should  be  in  trust  for  his  children. 

The  testator  died  in  February,  1861, 
and  in  Augtist,  1866,  his  widow  married 
the  defendimt  Brady  without  making  any 
settlement  of  the  life  interest  in  the  real 
estate  given  by  the  will  of  her  first  hus- 
band. 

The  suit  was  instituted  by  the  trustees 
of  the  will  and  the  infant  son  of  the  testator 
against  Mr.  and  Mrs.  Brady  and  the  per- 
sons entitled  in  ultimate  remainder,  the 
question  being  whether  Mrs.  Brady  had  by 
her  second  marriage  without  making  any 
settlement  of  her  life  interest,  incurred  a 
forfeiture  thereof 

The  Master  of  the  Rolls  was  of  opinion 
that  a  forfeiture  had  been  committed  and 
that  the  estate  of  the  son  was  accelerated. 

From  this  decision  the  defendants  Mr. 
and  Mrs.  Brady  appealed. 


Mr,  Kay  and  Mr,  M^Naghten^  for  the 
appellants,  contended  that  the  clause  of 
forfeiture  in  the  will  was  not  intended  to 
apply  to  the  case  of  a  second  marriage, 
which  the  testator  did  not,  as  appeared  by 
the  second  codicil,  intend  to  prohibit.  But 
if  the  clause  of  forfeiture  in  the  will  were 
held  to  apply  to  the  second  marriage,  the 
limitation  over  was  revoked  by  the  first 
codicil,  and  no  new  limitation  substitated 
to  take  effect  except  on  death. 
They  referred  to 
Rochford  v.  Hackman^  9  Hare,  475 

s.  c.  21   Law  J.  Rep.  (k.s.)  Chana 

511. 

Sir  R,  BaggaUay  and  Mr,  Montague 
CooksoHj  for  the  plaintiffs,  and 

Mr,  Wingfieldy  for  other  parties,  were 
not  called  upon. 

The  Lord  Chakcellok. — I  cannot  have 
any  doubt  upon  the  question  in  this  case.  I 
am  sorry  for  it,  because  the  parties  have 
been  misled  in  not  sufficiently  considering 
the  terms  and  scope  of  the  wiU.  The  testa- 
tor, no  doubt,  gives  a  life  estate  to  the  lady 
and  her  assigns  in  the  first  place ;  but  then, 
after  the  other  limitations  in  remainder,  he 
declares  that  in  case  she  shall  sell,  release 
or  charge  her  life  estate  of  and  in  the  said 
real  estates,  or  shall  do,  make  or  execute 
any  deed,  matter  or  thing  whereby  or  by 
means  whereof  she  shall  be  deprived  of  the 
rents  and  profits  of  the  same,  or  the  power 
or  right  to  receive  or  have  control  over  the 
same,  so  that  her  receipt  alone  shall  not  at 
all  times  be  a  good  and  sufficient  discharge 
for  the  same,  then  and  in  such  case  her  l^e 
estate  and  interest  in  the  said  hereditaments 
shall  cease  and  determine  as  fully  and  effec- 
tually as  it  would  by  her  actual  decease. 

What  has  happened  is  the  lady's  mar- 
riage, and  by  that  event,  of  course,  no 
settlement  or  arrangement  having  been 
made  for  her  to  receive  the  rents  to  her 
separate  use  independently  of  control,  and 
to  give  a  good  discharge,  the  husband  be- 
comes entitled  to  receive  the  rents,  and  she 
is  deprived  of  all  control  over  the  property. 
Everything  the  testator  has  provided  against 
has  happened,  and  I  cannot  conceive  a 
second  marriage  to  be  out  of  the  cat^oiy 
of  events  against  which  the  testator  was 
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providiiig.  If  he  could  have  been  asked,  I 
think  he  would  have  said,  that  was  an 
event  against  which  he  was  exceedingly 
anxious  to  guard.  He  has  used  words  of 
large  effect  for  the  express  purpose,  as  it 
seems  to  me,  of  taking  in  all  the  cases  that 
did  not  occur  to  his  mind  at  the  moment, 
and  for  the  purpose  of  avoiding  the  danger- 
ous enumeration  which  is  so  apt  to  prove 
defective. 

Surely  it  would  be  frustrating  the  testa- 
tor^s  intention  altogether  if,  where  the 
whole  object  and  scope  of  the  will  is  that 
the  testator's  wife  shall  have  the  actual 
receipt  of  the  property,  I  were  to  hold  that 
the  liability  to  be  deprived  of  it  by  marry- 
ing a  man  who  may  desert  her  and  squander 
the  property  (though^  I  do  not  suppose  that 
would  be  likely  to  occur  in  the  present 
case),  is  not  a  case  against  which  the 
testator  has  provided.  I  think  that  would 
be  very  far  from  being  the  leading  intention 
expre^ed  by  this  testator,  that  his  wife 
shall  have  the  personal  benefit  of  the  pro- 
perty, and  shall  not  deprive  herself  of  that 
personal  benefit;  and  the  circumstance  of 
his  giving  it  to  her  and  her  assigns,  in  the 
first  instance,  does  not  bind  me  to  say  that 
the  words  which  are  here  used  are  too 
indefinite  to  deprive  the  wife  of  the  actual 
and  positive  right  of  assignment  given  by 
the  earlier  part  of  the  will;  though  I  am 
not  clear  that  an  assignment  to  a  trustee 
for  the  purpose  of  protection,  with  a  decla- 
ration Uiat  her  receipt  should  be  a  good 
discharge  for  the  rents,  would  not  have 
been  good. 

It  is  said,  however,  that  the  words  in 
the  will  and  codicil  used  in  dealing  with  the 
personal  estate  shew  that  the  testator's 
intention  was,  that  a  second  marriage  was 
to  be  excluded  from  the  class  of  cases  which 
should  work  a  forfeiture.  As  to  the  personal 
estate,  the  testator  by  his  will  gives  her  the 
income  for  life,  and  declares  that  she  shall 
receive  the  dividends  during  the  term  of 
her  natural  life,  but  so  long  only  as  her 
receipt  alone  shall  be  a  good  discharge  for 
the  same,  and  upon  her  ceasing  to  be 
entitled  to  it  he  gives  it  over.  And  when 
he  comes  to  deal  with  the  personal  estate 
by  the  codicil,  he  revokes  t^e  gift  in  the 
iRoll,  imd  directs  that  the  trustees  shall  pay 
unto  his  said  wife,  or  permit  and  suffer  her 
to  receive  the  interest,  dividends  and  annual 


produce  of  his  said  residuary  estate,  stocks, 
funds  and  securities  for  and  during  the 
term  of  her  natural  life,  for  her  sole,  sepa- 
rate and  inalienable  use  and  benefit,  inde- 
pendently of  any  future  husband ;  and  so 
that  she  may  not  have  power  to  deprive 
herself  of  the  benefit  thereof  by  any  mode 
of  anticipation,  and  accordingly  her  receipt 
alone  shall  be  a  sufficient  discharge  for  the 
same  interest,  dividends  and  annual  pro- 
duce, or  any  part  thereof;  and  immediately 
after  the  decease  of  his  wife  the  property  is 
to  go  over.  All  that  can  be  said  is,  that 
having  limited  the  property  in  one  way  by 
the  will  itself^  and  having  been  advised 
that,  in  respect  of  the  personal  estate  he  has 
not  with  sufficient  clearness  directed  what 
he  wishcis  to  be  done,  he  in  this  codicil 
makes  a  more  elaborate  and  clear  limitation 
of  all  the  purposes  which  he  intends  to 
effect  But  can  I  say  that  his  declaration, 
as  to  his  personal  estate,  of  an  intention  to 
provide  for  it  more  clearly  and  distinctly 
than  he  had  done  by  his  will,  indicates 
anything  as  regards  the  real  estate,  or 
have  I  a  right  to  take  it  into  consideration 
in  contemplating  that  disposition  of  his 
real  estate,  which  he  does  not  touch  or  refer 
to  f  The  only  argument  was,  that  in  the 
second  codicil  he  contemplated  the  second 
marriage  of  his  wife,  and  that  is  an  in- 
dication that,  in  the  limitation  of  the 
real  estate  in  the  will,  the  intention  was  to 
confine  it  to  the  particular  mode  of  charging 
which  he  there  introduced.  But  it  may 
be  quite  true  that  he  contemplated  the 
second  marriage  of  his  wife,  in  the  limit- 
ation of  the  income  of  the  real  estate, 
without  in  the  least  intending  to  de- 
prive her  of  the  income  in  the  event  of 
her  second  marriage.  I  do  not  think  that 
was  his  intention.  All  that  you  gather  from 
the  second  codicil  is,  that  he  has  no  objec- 
tion to  her  marrying  again,  but  that  does 
not  help  the  argument  in  any  way.  I  do 
not  think  he  indicates  the  least  desire  that 
she  shall  not  marry  again ;  but  the  lead- 
ing and  governing  feature  of  the  will  is  an 
anxious  desire  that  she  shall  have  the  sole 
control  over  the  property ;  and  the  words 
of  the  will  would  be  perfectly  satisfied  as  to 
the  real  estate,  by  her  executing  a  deed 
on  her  second  marriage  empowering  her  to 
receive  the  rents,  and  making  her  receipt 
alone  a  sufficient  discharge ;  so  that  nothing 
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I  gather  firom  the  second  codicil^  contem- 
plating the  possibility  of  a  second  marriage, 
militates  a^iinst  the  construction  that  die 
is  to  have  those  rents  for  her  own  sole  nse. 
All  that  can  be  said  is,  that  he  has  expressed 
it  more  fully  and  clearly  with  reference  to 
the  personal  estate  than  he  has  done  with 
reference  to  the  real  estate.  But  if  the 
words  as  to  the  real  estate  be  capable  of 
haying  the  same  effect,  namely,  that  what- 
ever act  she  did  she  was  to  guard  against 
depriving  herself  of  the  income,  they  may 
have  their  full  effect  exactly  in  the  same 
manner,  notwithstanding  its  having  been 
provided  more  fully  and  completely  in 
words  by  the  limitation  of  the  personal 
estate.  It  would  not  be  sound  argument  to 
say  that,  though  the  testator  has  used  words 
in  the  will  which  would  have  given  full 
effect  to  his  intention  with  regard  to  his 
real  estate,  that  intention  is  not  to  have 
that  effect  given  to  it,  because  by  the  codicil 
something  different  is  to  take  place  with 
respect  to  the  personal  estate. 

As  to  the  argument  upon  the  effect  of 
the  first  codicil  under  which  the  substituted 
limitations  over  are  to  take  effect  on  death 
only,  that  cannot  possibly  supersede  the 
doctrine  of  Rochford  v.  Hackman,  In  that 
case  Vice  Chancellor  Turner  held,  that  if 
you  have  a  life  estate,  with  a  series  of 
limitations  over,  and  then  a  proviso  that,  in 
certain  events,  that  life  estate  is  to  be  deter- 
mined as  if  by  death,  then  on  the  happening 
of  those  events  the  limitations  over  are 
accelerated,  and  take  effect  accordingly  in 
the  same  manner  as  if  the  person  in  whose 
favour  the  life  estate  is  given  were  dead. 
Here  the  testator  has  given  the  lady  an 
estate  for  life,  with  a  series  of  limitations 
over,  and  a  proviso  determining  her  life 
interest  in  certain  events ;  and  all  he  has 
done  by  the  codicil  has  been  to  sweep  away 
those  limitations,  and  introduce  a  new  set 
of  limitations  to  take  effect  upon  her  de- 
cease. The  effect  can  be  no  other  than 
to  substitute  the  second  for  the  first  set 
of  limitations,  and  they  must  be  read  as  if 
they  had  occurred  in  the  will. 

The  appeal,  therefore,  must  be  dismissed, 
but  I  suppose  the  costs  are  not  asked 
for. 

Sir  R.  Baggallay, — I  shall  be  satisfied 
if  the  costs  are  dealt  with  in  the  same  way 


as  they  were  in  the  oonrt  below.   They  will 
then  be  paid  by  the  receiver. 


SoBdiort— Mr.  %,  A.  Beck,  for  appelhuit;  Mi 
Norris  h  AUen,  for  reipoDdent. 


James,  V.C. 
Feb.  10. 


WARS  V.  GARDNER. 


Voluntary  SettlfmetU—lZ  Eliz,  c,  5. — 
Trader — Subsequent  Creditors, 

A  trader^  by  a  voluntary  settlementy  sei- 
fled  all  his  property^  present  and  future 
(reserving  to  himself  a  control  over  the 
settled  property)^  upon  his  vfife,  for  her  sepa- 
rate  use  for  life,  with  remainder  to  himself 
for  life^  with  remainder  to  his  children. 
Five  years  afterwards  he  became  bankrupt 
In  a  suit  by  his  assignees  to  set  ande  the 
settlement^  although  some  evidence  wae 
adduced  to  prove  that  the  trader  was  in 
solvent  circumstances  at  the  date  of  the  exe- 
cution of  the  settlement^ — Held,  that  it  was 
void  ae  against  his  creditors  under  the  slat. 
13  Eliz,  c.  5. 

Bill  by  the  assignees  in  bankruptcy  of 
Richard  Gardner  deceased,  to  set  aside  a 
voluntary  post-nuptial  settlement 

Gardner,  who  carried  on  the  trade  of  a 
builder  in  Exeter,  on  the  13th  of  March, 
1861,  executed  an  indenture  of  settlement 
whereby,  in  consideration  of  his  natural 
love  and  affection  for  his  wife  and  children, 
he  purported  to  grant  and  assign  absolutely 
to  a  trustee  "the  several  messuages  or 
dwelling-houses,  hereditaments,  goods,  chat- 
tels, moneys,  policies  and  effects''  enume- 
rated in  the  schedule  thereto,  upon  trust 
to  pay  the  income  thereof  to  his  wife 
Charlotte  Gardner,  for  her  separate  use, 
free  from  his  debts,  Ac,  for  her  life,  with 
remainder  to  Richard  Gardner  for  his  life, 
with  remainder  upon  trusts  for  the  benefit 
of  the  children  of  Richard  and  Charlotte 
Gardner.  The  schedule  comprised  seven 
freehold  houses,  subject  to  a  mortgage,  and 
"  all  other  freehold,  leasehold  or  oUier  here- 
ditaments now  or  hereafter  to  belong  to  or 
be  bought  or  otherwise  acquired  by  the 
above-named  Richard  Gardner,  all  stock-in- 
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trade,  implements,  utensils,  cnstomers,  cre- 
dits or  book  debts  and  ready  money  or  other 
personal  property  of  or  belonging  to  or 
hereafter  to  be  acquired  or  belong  to  him 
in  his  trade  of  builder,  but  which  the  trus- 
tee or  trustees  for  the  time  being  under  the 
above-written  indenture  is  or  are  to  suffer 
to  remain  under  the  control  of  the  said 
Richard  Gkirdner  during  his  life."  Gardner 
continued  to  carry  on  his  business  till  the 
18th  of  August,  1866,  when  he  was  adjudi- 
cated a  bankrupt,  and  the  plaintiffs  were 
appointed  creditors'  assignees  of  his  estate 
and  effects.  The  mortgage  upon  the  seven 
freehold  houses  compris^  in  the  schedule 
to  the  settlement  had  been  satisfied  prior  to 
Gardner's  bankruptcy.  Gardner  died  on  the 
3rd  of  September,  1866,  and  thereupon  his 
widow  and  children  served  on  the  plaintiffs 
a  notice  of  the  settlement  interdicting  them 
from  interfering  with  the  property  com- 
prised therein.  Under  these  circumstances 
the  plaintiffs  instituted  this  suit.  Gardner's 
widow,  by  her  answer,  alleged  that  the 
settlement  was  made  on  the  consideration 
of  her  husband  having  possessed  himself  of 
all  her  property,  but  this  defence  was 
abandoned  at  the  bar.  The  widow's  answer 
also  stated  her  belief  that  at  the  date  of  the 
settlement  her  husband  was  in  solvent 
circumstances,  and  the  settlement  was  not 
made  with  the  intention  to  defeat  or  delay 
his  creditors.  One  of  Gardner's  sons  also 
proved  that  he  was  in  the  habit  of  paying 
all  his  bills  at  once,  and  of  keeping  a  sufficient 
sum  in  hand  to  meet  all  ordinary  liabilities. 
The  plaintiffs  adduced  some  slight  contra- 
dictory evidence  upon  this  point,  but 
neither  the  arguments  of  their  counsel  nor 
the  judgment  of  the  Vice  Chancellor  rested 
upon  it. 

Mr.  Druce  and  Mr.  Morris,  for  the 
plaintiffs. — The  only  question  was  as  to 
the  intention  of  the  settlor — 

Holmes  v.  Penney,  3  Kay  &  J.  90  ;  s.  c. 

26  Law  J.  Rep.  (n.s.)  Chanc.  179. 

Barrack  v.  M'Culloch,  3  Kay  &  J.  110; 

s.  c  26  Law  J.  Rep.  (n.s.)  Chanc.  106. 

Warden  v.  Jones,  2  De  Gex  &  J.  76 ; 

8.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 

190. 

A  man  could  not  be   heard  to  say  that 

a  Tolontary  settlement  of  all  his  property 


past,  present  and  future  was  not  made  with 
the  intention  of  defeating  the  rights  of  his 
creditors. 

Mr.  Kay  and  Mr,  W.  W.  Karslake,  for 
the  defendants,  the  widow  and  children  of 
the  settlor. — The  only  creditors  at  the  date 
of  the  deed  were  the  mortgagees,  whose 
security  was  sufficient,  therefore  there  could 
have  been  no  intention  of  the  settlor  to 
delay  or  defraud  his  creditors  by  the  execu- 
tion of  this  deed.  Gardner  had  no  expec- 
tation of  ever  failing,  and  he  did  fail  merely 
from  a  temporary  cause.  There  was  a  differ- 
ence between  the  cases  where  a  voluntary 
settlement  was  impeached  by  creditors 
whose  debts  existed  at  the  date  of  its  ex- 
ecution and  where  such  a  deed  was  im- 
peached by  subsequent  creditors — 

SpireU  v.  Willows,  3  De  Gex,  J.  &  S. 
293;  S.C   34  Law   J.   Rep.    (n.s.) 
Chanc.  365. 
The  words  in  the  statute  pointed  to  a  mens 
rea,  and  an  actual  guilty  intent  must  be 
made  out.  And  where  there  were  no  un- 
secured creditors  at  the  time  of  the  execu- 
tion of  the  deed  who  could  be  prejudiced 
by  it,  no  such  intent  could  be  presumed — 
Lush  V.  Wilkinson,  5  Ves.  384. 
Stephens  v.  Olive,  2  Bro.  C.C.  90. 
Skarfy.  Soulby,  1  Mac  &  G.  364;  s.c. 

19  Law  J.  Rep.  (n.s.)  Chanc.  30. 
Battershee  v.    FarringUm,    1    Swanst. 

106. 
Lord  Tovmshend  v.  Windham,  2  Ves. 

sen.  10. 
Jenkyn  v.  Vaughan,  3  Drew.  419  ;  s.  c 

25  Law  J.  Rep.  (n.s.)  Chanc.  338. 
Olliver  v.  King,  8  De  Gex,  M.  &  G. 
110;  S.C.    25   Law  J.    Rep.    (n.s.) 
Chanc.  427. 

James,  V.C.  (without  calling  for  a  reply) 
said:  In  1861,  Richard  Gardner  had  car- 
ried on  the  trade  of  a  builder  in  Exeter. 
Being  such  trader,  and  minded  to  continue 
to  carry  on  his  business  and  incur  such 
debts  as  were  incurred  in  the  ordinary 
course  of  trade,  he,  on  the  13th  of  March, 
1861,  executed  a  voluntary  post-nuptial 
settlement,  whereby  the  property  comprised 
in  the  schedule  thereto  was  assigned  to  a 
trustee,  upon  trust  to  pay  the  annual  in- 
come to  his  wife  for  her  life,  for  her  separate 


Digitized  by 


Goo^^ 


350 


COURTS  OF  CHANCERY: 


[N.S. 


use,  free  from  the  debts,  control  and  inter- 
ference of  the  settlor,  with  remainder  to  the 
settlor  during  his  life,  and  from  the  death 
of  the  survivor  upon  trusts  for  the  benefit 
of  the  children.  The  schedule  comprised  all 
the  property  of  the  settlor  and  all  his  sub- 
sequent property;  but  the  trustee  was  to 
permit  the  settled  property  to  remain  under 
Gardner's  control  during  his  life.  Gardner 
continued  to  trade,  and  became  bankrupt 
in  August,  1866.  The  question  was,  whether 
by  this  deed  he  could  have  had  any  other 
intent  than  to  delay  and  hinder  his  credi- 
tors 1  His  Honour  was  clearly  of  opinion 
that  he  did  execute  it  with  that  intent,  and 
that  this  settlement  was  within  the  very 
words  of  the  statute  of  the  13  Eliz.  c.  5. 
The  plaintiffs  were  therefore  entitled  to  a 
declaration  that  the  settlement  was  void, 
with  the  usual  consequential  directions,  and 
the  defendants  must  pay  the  costs  of  the 
suit 

Solicitors — MesMrs.  Makinson  ft  Carpenter,  agents 
for  Mr.  Merlin  Fryer,  Exeter,  for  plaintiffs ; 
Mr.  WUliam  Moon,  agent  for  Mr.  R.  T.  Campion, 
Exeter,  for  defendants. 


LME8,  V.C.  ) 

rch  12,  16,  } 
6,  19,  24.     I 


James,  V.C. 
March 
16. 


SARL  OF  DUin>0NALD  V, 
MASTERMAN. 


Partnership — Firm  of  Solicitors — Busi- 
ness entrusted  to  one  Member — Liability  of 
other  Members  in  respect  of  his  Acts, 

The  plaintiff  retained  a  firm  consisting 
of  three  members  as  his  solicitors.  Their 
principal  business  under  such  retainer  uhzs 
to  make  arrangements  with  the  plaintiff's 
creditors^  and  one  member,  by  whom  the 
plaintiffs  hisiness  was  almost  exclusively 
managed,  received  large  sums  for  the  pur- 
pose of  making  payments  to  creditors  and 
others,  and  misappropriated  some  of  such 
funds  : — Held,  that  all  the  members  of  the 
firm  were  jointly  liable  in  respect  of  these 
misappropriations. 

The  plaintiff,  on  the  death,  in  1860,  of 
his  father,  the  celebrated  Earl  of  Dundonald, 
became  absolutely  entitled,  amongst  other 


things,  to  an  estate  in  Trinidad  and  a 
manufactory  of  lubricating  grease,  and  also 
entitled  to  a  claim  upon  ^e  Bradlian  Go- 
vernment for  naval  services  rendered  by 
his  father,  subject  to  certain  trusts  in  favour 
of  his  brother  and  others. 

In  1864,  the  plaintiff,  not  having  been 
able  to  realize  his  property,  was  under  cir- 
cumstances of  temporary  embarrassment 
and  desirous  of  obtaining  professional  as- 
sistance. For  this  purpose  the  defendant 
Brutton,  a  member  of  a  firm  consisting  of 
the  defendants  Maaterman,  Upfill  k  Brut- 
ton,  was  recommended  to  him,  and  accord- 
ingly, on  the  2nd  of  November,  1864, 
Brutton  was  introduced  to  the  plaintiff, 
and  the  plaintiff  through  the  defendant 
Brutton  retained  the  firm  as  his  solicitors. 

The  plaintiff's  affairs  were  entrusted  to 
Brutton.  Once  or  twice  the  plaintiff  or  his 
wife  caUed  at  the  defendants'  offices  and 
saw  one  of  the  other  defendants  in  conse- 
quence of  Brutton's  absence,  and  occasion- 
idly  Brutton  in  the  plaintiff's  presence 
consulted  one  of  his  partners  as  to  the 
plaintiff's  business.  With  these  exceptions, 
Brutton  had  the  entire  management  of  the 
plaintiff's  affairs,  which  involved  a  good 
deal  of  correspondence  and  many  personal 
interviews.  Brutton's  private  house  was 
much  nearer  to  the  pkuntiff's  house  than 
the  defendant's  offices,  and  the  plaintiff 
and  his  wife  frequently  saw  Brutton  at  his 
private  house  and  sent  letters  to  him  there. 
Brutton  also  wrote  several  letters  dated  from 
his  private  residence.  The  acquaintance 
between  the  plaintiff  and  Brutton  in  time 
became  more  intimate,  and  many  of  the 
letters  which  passed  between  them  were 
expressed  in  familiar  and  sometimes  even 
playful  terms,  and  frequently  the  same 
letter  mixed  up  matters  of  business  with 
other  matters. 

The  plaintiff,  by  Brutton's  advice,  ex- 
ecuted a  trust  dted,  which  was  dated 
the  2nd  of  November,  1864,  and  made 
between  the  plaintiff  of  the  first  part, 
the  defendants  Masterman  and  Brutton  of 
the  second  part,  and  the  several  persons, 
companies  and  firms  whose  names  and 
seals  were  expressed  to  be  set  and  affixed 
to  the  schedule  thereto,  or  who  had  in 
writing  assented  thereto,  being  creditors 
of  the  plaintiff,  and  thereinafter  called  the 
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creditors,  of  the  third  part.  The  deed  recited 
a  contract  entered  into  by  the  Trinidad 
Petroleum  Company  (Limited)  with  the 
pbiinti£f  for  the  purchase  of  the  Trinidad 
estate  and  a  patent  for  making  petroleum 
for  50,000/.,  and  assigned  the  benefit  of 
the  contract  and  the  said  sum  of  50,000/. 
to  Masterman  and  Brutton,  together  with 
full  powers  to  use  the  plaintiff's  name  in 
order  to  carry  out  the  contract.  And  it  was 
declared  that  the  said  William  Stanley 
Masterman  and  William  Courtenay  Brut- 
ton,  and  the  survivor  of  them,  his  execu- 
tors or  administrators,  should  stand  pos- 
sessed of  all  moneys  which  should  be 
received  by  them  or  him  under  or  by 
virtue  of  the  now  stating  deed,  upon  trust 
in  the  first  place  to  pay  and  retain  all 
costs  and  expenses  which  should  be  in- 
curred in  or  about  investigating  the  affairs 
of  the  plaintiff,  or  otherwise  in  relation 
to  the  premises,  and  in  the  next  place  (so 
far  as  Uie  same  might  extend)  to  pay  and 
satisfy  rateably  and  without  preference 
(administering  assets,  however,  in  like 
manner  as  in  bankruptcy)  to  and  amongst 
the  whole  of  the  creditors  of  the  plaintiff, 
and  to  pay  the  ultimate  residue  (if  any)  of 
the  s^d  moneys  to  the  plaintiff,  his  execu- 
tors, administrators  or  assigns.  And  it  was 
thereby  declared  that  the  said  William 
Stanley  Masterman  and  William  Courtenay 
Brutton,  and  the  survivor  of  them,  by  them- 
selves or  himself,  or  by  their  or  his  firm, 
might  act  as  solicitors  and  attorneys  in 
execution  of  the  trusts  and  powers  of  the 
deed,  and  should  be  entitled  to  charge  and 
be  paid  all  costs,  charges  and  expenses  in 
respect  of  business  transacted  by  them  or 
him  in  relation  to  the  said  trust  estate  in 
the  same  manner  as  if  they  or  he  were  not 
or  was  not  trustees  or  a  trustee,  any  rule 
of  any  Court  of  law  or  equity  to  the  con- 
trary notwithstanding. 

The  deed  of  the  2nd  of  November,  1864, 
was  not  executed  or  assented  to  in  writing 
by  any  creditor,  and  the  deed  was  treated 
as  a  mere  arrangement  for  enabling  the 
trustees  to  mi^e  terms  with  the  creditors, 
and  as  a  revocable  instrument,  and  accord- 
ingly was,  to  some  extent,  disregarded. 

Early  in  1866,  the  plaintiff,  by  Brutton's 
advice,  executed  a  mortgage,  in  which  Lady 
Dundonald  concurred,  to  raise  1,500/., 
which  was  paid  to  Brutton. 


The  purchase-money  for  the  Trinidad 
estate  was  by  a  subsequent  contract  reduced 
from  50,000/.  to  16,000/.,  payable  by  in- 
stalments, and  as  the  plaintiff  then  contem- 
plated going  to  Brazil  to  urge  his  claim  on 
the  government,  Brutton  procured  his  sig- 
nature to  an  authority  empowering  him  to 
receive  the  instalments. 

The  plaintiff  went  to  Brazil,  and  shortly 
before  starting  he,  under  Brutton's  advice, 
executed  a  second  trust  deed  which  was 
dated  the  20th  of  March,  1 865,  and  expressed 
to  be  made  between  the  plaintiff  of  the  first 
part,  the  defendants  Masterman  and  Brutton 
of  the  second  part,  and  the  several  persons, 
companies  and  firms  whose  names  and  seals 
were  mentioned  to  be  set  and  afiixed  in  the 
schedule  thereto,  or  who  had  in  writing  as- 
sented thereto,  being  creditors  of  the  plaintiff, 
of  the  third  part ;  and  by  it  the  plaintiff 
assigned  to  the  defendants  Masterman  and 
Brutton  all  the  moneys  which  he  might 
receive  in  respect  of  his  claim  upon  the 
Brazilian  Government,  to  hold  upon  tnists 
substantially  identical  with  those  declared 
by  the  previous  deed  of  the  2nd  of  Novem- 
ber, 1864. 

The  deed  of  the  20th  of  March,  1865, 
was  not  executed  or  assented  to  by  any 
creditor,  and  was,  to  some  extent,  dis- 
regarded. 

At  the  same  time  the  plaintiff,  by  Brut- 
ton's  advice,  executed  a  power  of  attorney, 
and  thereby  constituted  Lady  Dundonald 
and  Brutton  his  attorneys  to  rece;ive  moneys, 
pay  debts  and  act  generally  in  his  name. 

The  plaintiff,  during  his  stay  in  Brazil, 
remitted  5,695/.  by  means  of  a  bill  payable 
to  the  joint  order  of  Lady  Dundonald  and 
Brutton.  The  latter  procured  the  Countess's 
indorsement  and  discounted  the  bill,  and 
received  the  proceeds  thereof. 

This  5,695/.  was  subject  to  the  trusts  of 
the  will  of  the  plaintiff's  father,  whose  sole 
executor  the  plaintiff  was.  Accordingly,  on 
the  Countess's  receiving  the  bill,  Brutton 
attended  her  at  Ryde  and  advised  her  as  to 
its  proper  application,  informing  her  that 
for  this  purpose  she  should  indorse  and  de- 
liver the  bill  to  him  in  order  that  he  might 
get  the  same  discounted,  and  duly  apply  the 
proceeds  pursuant  to  the  trusts  of  the  will 
Accordingly,  in  a  portion  of  the  defendants' 
bill  of  costs,  which  was  headed,  "  The  Exe- 
cutorship of  the  late  Earl  Dundonald,"  the 
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defendants  made  the  following  charge  in 
relation  to  the  bill  and  the  trusts,  to  which 
the  proceeds  thereof  were  applicable  under 
the  will: 

"1865,  July  15th.— Having  been  re- 
quested by  Lady  Dundonald  to  attend  her 
ladyship  at  Byde  on  the  matters  of  this 
executorship,  journey  there  accordingly, 
and  discussing  the  position  of  the  affairs 
of  the  late  Earl,  and  the  distribution  of 
the  proceeds  of  bills  for  5,000/.  sent  by 
your  Lordship  to  Lady  Dundonald  to  dis- 
charge the  debts  due  from  the  late  Earl's 
estate,  and  to  pay  legacies  specially  be- 
queathed out  of  the  money,  and  fully 
advising  as  to  the  course  to  be  adopted  and 
taking  instructions  (proportion  of  journey, 
the  same  being  divided  with  the  general 
business),  engaged  all  day  until  late  in  the 
evening £5  5  0 

"  Paid  railway  and  expenses  .     3  7  6" 

The  bill  of  costs  also  contained  (among 
the  general  charges)  an  item  of  R  Is,  for 
the  same  attendance,  and  an  item  (in  refer- 
ence to  the  bill)  of  2/L  2s.  for  sundry 
attendances  on  the  18th  of  July,  1865, 
which  item  was  in  part  as  follows : 

"And  subsequently  (attending)  on  the 
manager  of  the  National  Bank,  discussing 
terms  for  discounting  the  Brazilian  bill, 
engaged  all  the  morning  .     .     .£2  2  0" 

The  plaintiff  withdrew  his  retainer  from 
the  defendants  in  February,  1866,  and  on 
the  2nd  of  March,  1866,  they  dissolved 
partnership,  and  some  time  afterwards 
delivered  to  the  plaintiff  a  bill  of  costs, 
made  out  in  the  names  of  Masterman, 
Upfill  and  Brutton,  and  divided  into 
various  heads.  It  included,  but  not  under 
a  separate  head,  all  the  business  done  in 
relation  to  the  Trinidad  and  Brazilian 
funds,  and  that  business  was  mixed  with 
business  relating  to  the  plaintiff's  other 
affairs,  not  merely  in  the  bill,  but  also  in 
very  many  items  of  it.  The  total  amount 
of  the  bill  of  costs  was  1,311/.,  for  which 
the  defendants  threatened  to  sue  the 
plaintiff.  Of  the  proceeds  of  the  bill  for 
5,695/.,  and  other  monies  coming  from  the 
plaintiff,  Brutton  had  misappropriated  a 
large  amount.  The  present  suit  was  insti- 
tuted against  all  the  members  of  the  firm 
of  Masterman,  Upfill  &  Brutton,  seeking  to 
make  them  all  liable  as  accounting  parties 
in  respect  of  Brutton^s  acts,  and  to  restrain 


all  proceedings  at  law  to  recover  the  1,31 1/. 
claimed  as  due  upon  the  bill  of  costs. 

The  main  ground  of  defence  was,  that 
the  plaintiff  had  by  his  conduct  released 
the  defendants  Masterman  and  Upfill  firom 
all  responsibility  for  Brutton's  acts. 

The  plaintiff,  after  he  started  for  Brazil, 
executed  a  deed  of  release  and  indemnity^ 
which  was  set  up  by  the  defendants  Master- 
man  and  Upfill  as  a  bar  to  so  much  of  the 
bill  as  related  to  the  matters  comprised  in 
it.  This  deed  was  dated  the  17th  of  Apnl, 
1865,  and  made  between  the  plaintiff  of 
the  one  part,  and  the  defendants  Master- 
man  and  Brutton  of  the  other  part,  and 
after  reciting  that  1,500/.  had  been  received 
by  Masterman  and  Upfill  from  the  Petro- 
leum Company,  and  ^lat  two  bills  for 
1,000/.  each,  acceptedJ^  the  company,  and 
774/.  (1),  part  of  the  said  sum  of  1,500/., 
had  been  given  to  Keane,  a  creditor  of  the 
plaintiff's,  and  that  Masterman  and  Brut- 
ton had  ^o,  at  the  request  of  the  plaintiff^ 
paid  to  him  out  of  the  said  1,500/.  the  sum 
of  350/.  to  enable  him  to  proceed  to  Brazil 
to  prosecute  his  claim  against  the  Brazilian 
government,  and  had  idso  out  of  the  said 
1,500/.  retained,  at  the  request  of  the  plain- 
tiff, 300/.  on  account  of  their  costs  and 
charges  of  and  incident  to  the  deeds  of  the 
2nd  of  November,  1864  and  the  20th  of 
March,  1865,  and  to  the  trusts  respectively 
therein  contained,  and  otherwise  on  behalf 
of  the  plaintiff,  and  that  17/.  (1)  or  there- 
abouts, residue  of  the  said  sum  of  1,500/L, 
then  remained  in  their  hands,  the  plaintiff 
thereby  ratified  the  payment  and  retention 
of  the  said  several  sums  of  814/.,  350/L  and 
300/.,  and  every  act  done  by  Masterman 
and  Brutton  under  or  by  virtue  of  the  said 
deeds  of  the  2nd  of  November,  1864,  and 
the  20th  of  March,  1865,  or  either  of  them, 
or  in  the  execution  of  the  trusts  or  powers 
contained  in  the  same  respectively,  or  either 
of  them,  or  otherwise  in  relation  to  the  pre- 
mises, and  released  Masterman  and  Brutton 
from  all  claims  by  or  on  account  of  the  said 
sums  so  paid  and  retained  as  aforesaid,  or 
of  anything  done  under  the  said  deeds,  or 
either  of  them,  or  otherwise  in  relation  to  the 
premises,  and  covenanted  with  them  to 
indemnify  them  from  all  actions,  suits  and 
claims  by  reason  of  the  said  sums  so  paid 
or  retained  as  aforesaid,  or  of  anything 
done  in  relation  to  the  premiseB. 
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Mr.  Amphleit  and  Mr.  Bagshawe,  for 
the  plaintifEl — The  sole  question  is,  are  the 
defendants  Masterman  and  Upfill  liable  in 
respect^of  the  acts  of  their  co-partners  9  The 
fiim,  not  any  individual  member,  was  re- 
tained by  the  plaintiff,  and  the  business 
done  by  Brutton  was  clearly  within  the 
ordinary  scope  of  a  solicitor's  duties. 

Atkinson  v.  Mackreth,  35  Law  J.  Rep. 
(n.8.)  Chanc.  624;   s.c.  Law  Rep. 
2  Eq.  570. 
All  the  partners  are,  therefore,  liable  in 
respect  of  Brutton's  acts. 

Marquise  de  Ribeyre  v.  Barclay^    23 
Beav.   107;   s.c.   26  Law  J.   Rep. 
(n.s.)  Chanc.  747. 
In  cases  such  as 

Bourdillon  v.  Rochfy  27  Law  J.  Rep. 
(n.8.)  Chanc.  681, 
where  co-partners  were  held  not  liable, 
they  were  unaware  of  the  receipt  of  the 
money  by  the  defaulting  member  of  the 
firm.  It  is  true  that  the  plaintiff  corre- 
sponded almost  exclusively  with  Brutton, 
but  that  does  not  impair  the  liability  of  the 
whole  firm. 

St,  Aubyn  v.  Smart,  Law  Rep.  6  Eq. 

183. 
Blair  v.  Bromley,  2  Ph.  354;  s.  c.  16 
Law  J.  Rep.  (n.s.)  Chanc  495.     . 
Mr.  Garth  and  Mr,  CoUrell,  for  Master- 
man. — It  is  not  in  the  ordinary  course  of 
a  solicitor's  business  to  receive  his  client's 
money — 

Harmon  v.  Johnson,  2  EL  ^  B.  61  ; 

a  c.  22  Law  J.  Rep.  (n.s.)  Q.R  297. 

Vineyy.  Chaplin,  2De  Gex  &  J.  468; 

s.  c  4  Drew.  237  ;    27  Law  J.  Rep. 

(n.s.)  Chanc.  434. 

As  to  the  Trinidad  moneys,  the  plaintiff 

has  expressly  released  the  defendants  from 

liability. 

Mr.  Druce  and  Mr.  Freeman,  for  Upfill, 
claimed  the  benefit  of  the  argument  on 
behalf  of  Masterman.  They  also  urged  that 
as  to  all  moneys  subject  to  the  trust  deeds, 
Upfill  was  functus  officio  as  soon  as  they 
reached  the  hands  of  the  trustees,  Master- 
man  and  Brutton — 

Coomer  v.  Bromley  5  De  Gex  k  Sm. 
532.  # 

Brutton  did  not  appear. 
Mr.  Amphlett  was  called  upon  to  reply 
as  to  the  effect  of  the  release  only. — The 
release  relates  to  matters  of  account,  and 
Nbw  Sbries,  38.— Chaho. 


is  clearly^erroneous  on  the  face  of  it.  In 
fact  it  is  no  more  than  a  settled  account 
which,  having  r^ard  to  the  relationship 
between  the  parties,  the  plaintiff  is  entitled 
to  open — 

Lawless  ▼.    Mansfield,  1    Dm.    <fe  W. 
557. 

Jambs,  V.C.  (March  24.) — ^This  is  a  suit 
by  the  client  of  a  firm  of  solicitors  against 
the  several  members  of  that  firm. 

The  principal  question  is,  whether  the 
two  partners  are  liable  to  account  for  a  very 
large  sum  of  money  received  by  a  third 
partner,  who  has  absconded,  and  which  was 
misapplied  by  him. 

There  is  Uttle  dispute  as  to  the  facts, 
which  lie  within  a  short  compass. 

The  plaintiff  was,  in  the  year  1864, 
embarrassed  by  the  pressing  demands  of 
several  creditors.  He  had,  however,  veiy 
considerable  unrealized  assets.  These  com- 
prised and  were  to  a  great  extent  composed 
of  claims  in  respect  of  a  Trinidad  estate, 
and  of  his  share  and  interest  in  large  claims 
of  his  deceased  father,  the  celebrated  Lord 
Cochrane,  against  the  Brazilian  govern- 
ment. He  was  desirous  of  rendering  the 
property  available  for  relieving  himself 
from  his  embarrassments  by  distribution 
amongst  all  his  creditors,  and  preventing 
its  b^g  attached  and  seized  by  the  more 
importunate  and  impatient  of  the  body, 
who  had  commenced  or  threatened  le^ 
proceedings.  He  was  recommended  to  avail 
himself  for  this  purpose  of  the  services  of 
an  eminent  firm  of  solicitors,  to  all  of 
whom  he  had  previously  been  a  stranger. 
He  accordingly  applied  to  them  as  such 
solicitors  to  undertake  the  management 
and  settlement  of  his  affairs. 

They  accepted  the  task.  The  extent  to 
which  their  professional  services  were  neces- 
sary and  were  given  is  shewn  by  the  fact 
that  the  bill  of  costs  from  November,  1864, 
to  February,  1866,  amounts  to  no  less  a 
sum  than  1,311/. 

As  is  usual  in  such  cases,  one  member  of 
the  firm  had  the  almost  exclusive  conduct 
of  the  business  of  the  client,  and  that 
member  appears  to  have  acquired  his  almost 
unbounded  confidence.  His  acquaintance 
with  him,  however,  began  with  his  pro- 
fessional retainer,  and  idthough  their  con- 
stant, almost  daily,  intercourse  naturally 
2Z 
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led  them  to  an  intimacy  amounting  to 
friendship,  it  never  appears  to  have  lost 
its  purely  professional  character.  Their 
relations  continued  throughout  those  of 
client  and  solicitor ;  and,  so  far  as  appears, 
their  interviews  and  their  correspondence 
were  treated  as  professional  matters,  for 
which  the  usual  professional  charges  were 
made  for  the  benefit  of  the  firm,  and  duly 
recorded  in  the  business  mjemoranda  and 
diaries  kept  by  him  as  a  member  of  the 
firm. 

As  part  of  the  arrangements  made  for 
the  settlement  of  the  plaintiflf's  atfairs,  he 
executed  trust  deeds,  vesting  his  Trinidad 
and  Brazilian  property  in  trustees  upon 
tnist  for  his  creditors,  and  two  of  the  mem- 
bers of  the  firm,  Mr.  Masterman  and  Mr. 
Brutton,  were  the  trustees  of  those  deeds, 
so  as  to  keep  the  entire  management  and 
control  in  the  firm  itself  Having  regard  to 
the  circumstances  and  the  objects  of  the 
plaintiff,  the  professional  advice  under 
which  this  was  done  was  proper  and  right. 
It  was  not  desirable  that  any  third  person 
should  have  any  right  to  interfere  with  the 
client  and  his  own  solicitors.  But  it  was 
because  they  were  his  solicitors,  and  it  was 
because  they  were  partners  in  the  firm  of 
Masterman,  and  in  that  character  only, 
that  Mr.  Masterman  and  Mr.  Brutton  were 
appointed  to  and  accepted  the  office  of 
trustees  for  the  plaintiE 

Besides  the  arrangement  as  to  the  Trinidad 
and  Brazilian  funds,  it  became  necessary 
to  raise  a  sum  of  1,500/.  by  way  of  mort- 
gage on  some  property  in  England  to  dis- 
charge the  pressing  claims  of  two  creditors, 
Faber  and  Keane.  This  was  raised,  and  the 
claims  were  paid.  All  the  transactions  con- 
nected with  the  raising  and  pa3ring  this 
money  are  charged  in  the  bill  of  costs,  the 
money  itself  actually  passing  through  the 
bands  of  Mr.  Brutton  in  the  ordinary  course 
of  professional  business,  and  beyond  all 
question  as  a  member  of  the  firm. 

The  Trinidad  matter  was  arranged.  Very 
large  sums  in  money  and  bills  were  received 
by  Mr.  Brutton  under  a  written  authority 
])rcpared  by  him  and  charged  for  in  the 
bill  of  costs.  The  greater  part  of  these 
moneys  was  paid  to  a  Mr.  Sheridan,  who 
had  heavy  paramount  claims  to  the  fund ; 
and  a  sum  as  the  balance,  after  satisfying  the 
charge,  was  paid  to  the  credit  of  the  account 


of  Messrs.  Masterman  and  Brutton  as  the 
trustees  of  the  trust  deed. 

It  was  then  considered  necessary  or 
advisable  that  the  plaintiff  should  proceed 
personally  to  the  Brazils  to  prosecute  his 
claims,  and  a  sum  of  350/.  was  paid  to  him 
out  of  the  trust  moneys  to  defray  the 
necessary  expenses  of  that  visit  to  that 
country.  Before  he  left  he  executed  a  power 
of  attorney,  not  to  the  firm,  but  to  Mr. 
Brutton  and  to  Lady  Dundonald  as  his 
joint  attorneys,  to  act  for  him  in  his 
absence. 

Nothing  was  ever  done  under  the  power, 
but  it  is  considered  a  material  part  of  the  rts 
gestce,  as  shewing,  as  is  suggested,  that  the 
plaintiff  was  dealing  with  Mr.  Brutton,  not 
as  a  member  of  the  firm,  but  in  an  inde- 
pendent capacity,  and  making  him  and 
another  person,  not  a  member  of  the  firm, 
his  joint  agents  to  the  exclusion  of  the  firm 
as  such. 

The  plaintiff's  case  as  to  this,  however, 
is,  that  he  acted  in  this,  as  throughout, 
undt^r  the  professional  advice  of  Mr.  Brut- 
ton, and  as  part  of  the  arrangement  for 
the  settlement  of  his  affairs,  which  had 
been  and  still  remained  confided  to  the 
firm.  The  charges  for  this  power  of  attorney 
are  contained  in  the  bill  of  costs  of  the 
firm. 

What  took  place  thereupon  is  shewn  by 
the  bill  of  costs  and  the  affidavit  of  Lady 
Dundonald.  In  the  bill  of  costs  is  the  fol- 
lowing entry — [His  Honour  read  the  entry 
of  the  1 5th  of  July,  1865,  under  the  head 
**  The  Executorship  of  the  late  Earl  of 
Dundonald,"  given  above].  Lady  Dun- 
donald's  account  is  this :  "  During  my 
husband's  absence  in  Brazil,  he  obtained 
and  remitted  to  this  country  a  bill  of 
exchange  for  5,695/.  6tf.  payable  to  the 
joint  order  of  the  said  William  Courtenay 
Brutton  and  myself.  I  received  no  par- 
ticular instructions  from  my  husband  as  to 
the  said  bill  or  the  application  of  the  money 
produced  by  it.  I  understood  that  the  pro- 
ceeds of  the  said  bill  were  to  be  applied, 
by  or  under  the  advice  of  the  said  William 
Courtenay  Brutton,  as  the  representative 
of  his  firm,  in  paying  or  compounding  for 
the  claims  of  the  creditors  and  legatees  of 
my  husband's  late  father ;  and  any  surplus 
was  to  be  applied  by  them,  with  my  hus- 
band's other  frinds  in  their  hands,  in  effect- 
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ing  a  composition  with  my  Husband's  other 
creditors,  whereby  he  was  to  be  released 
and  enabled  to  return  to  this  country  with- 
out molestation  by  his  creditors,  to  avoid 
which  he  remained  some  time  at  Paris  after 
his  return  from  Brazil  The  obtaining  of 
my  said  husband's  release  from  his  debts 
was  the  principal  business  the  said  firm  of 
solicitors  had  in  hand.  I  acted  entirely 
under  the  advice  of  the  said  William  Cour- 
tenay  BruttoA,  as  such  solicitor  as  afore- 
said, in  indorsing  and  handing  to  him,  as 
I  in  fact  did,  the  first,  and  afterwards  the 
second,  part  of  the  said  bill  of  exchange ; 
and  in  leaving  him  as  I  did  to  receive  and 
apply  as  he  thought  fit  for  the  puri)oses 
aforesaid  the  proceeds  of  the  said  bill,  which 
I  understood  from  him  he  was  to  get,  and 
in  fact  did  get  discounted.  I  understood 
that  my  husband  had  communicated  to 
him,  the  said  William  Courtenay  Brutton, 
his  directions  as  to  any  particular  details 
which  he  wished  attended  to  in  the  appli- 
cation of  the  money  for  the  purposes  afore- 
said, but  left  the  general  management  of 
the  matter  to  the  said  William  Courtenay 
Brutton,  as  the  representative  of  the  firm ; 
and  I  was  not  competent  to  give,  and  did 
not  give,  directions  or  instructions  on  the 
subject" 

Of  course,  the  advice  given  by  Mr.  Brut- 
ton was  the  advice  of  the  firm.  Under  that 
advice  the  bill  was  given  into  the  hands 
of  Mr.  Brutton  for  the  purpose  of  satisfying 
the  executorship  obligations  and  of  hand- 
ing the  net  surplus  to  the  trustees.  The 
bill  of  costs  contains  the  following  entry : 
**  And  subsequently  attending  on  the  man- 
ager of  the  National  Bank,  discussing  terms 
for  discounting  the  Brazilian  bill,  engaged 
all  the  morning,  21.  2s"  As  the  result 
of  that  arrangement  with  the  bank,  Mr. 
Brutton  obtained  the  proceeds  of  the  bill, 
which  constitutes  the  sum  now  principally 
in  question.  The  business  of  the  executor- 
ship was  professionally  undertaken  by  the 
firm,  and  there  is  a  very  long  and  very 
heavy  biD  of  costs  of  the  firm  for  this  profes- 
sional business,  principally  in  endeavouring 
to  settle  and  to  ascertain  the  amounts  pay- 
able to  the  various  claimants.  A  part  of  this 
sum  was  paid  to  the  account  of  the  trustees. 
The  residue  was  to  a  great  extent  misap- 
propriated by  Mr.  Brutton.    The  partners 


contend  that  Mr.  Brutton  alone,  and  not 
they,  are  answerable  for  the  amount.  The 
case  of  Harman  v.  Johnson  is  relied  on  as 
an  authority  in  their  favour.  In  that  case 
the  marginal  note  is  as  follows  :  **  The 
receipt  of  money  by  one  of  a  firm  of  attor- 
neys from  a  client  professedly  on  behalf  of 
the  firm  for  the  general  pur[K)se  of  invest- 
ing it  as  soon  as  he  can  meet  with  a  good 
security,  is  not  an  act  within  the  scope  of 
the  ordinary  business  of  an  attorney,  so  as, 
without  further  proof  of  an  authority  from 
his  partners,  to  render  them  liable  to  account 
for  the  money  so  deposited,  such  a  trans- 
action being  part  of  the  business  of  a 
scrivener,  and  attorneys  as  such  not  neces- 
sarily being  scriveners.  But  if  money  be 
so  deposited  with  one  partner  for  the  pur- 
pose of  its  being  invested  on  a  particular 
security,  the  other  partners  are  liable  to 
account  for  it,  such  a  transaction  coming 
within  the  ordinary  business  of  an  attorney." 
The-  second  part  of  that  case  is  a  very 
important  qualification  of  that  which  is 
supposed  to  be  the  doctrine  laid  down  in 
the  first  part.  In  truth,  the  mode  in  which 
the  question  arose  there  was,  that  Lord 
Campbell  in  charging  the  jury  had  given, 
as  he  afterwards  thought,  too  general  a 
direction  to  them,  intimating  his  opinion 
that  money  received  by  an  attorney,  a 
member  of  a  firm,  under  any  circumstances, 
was  received  by  the  firm  through  his  hands. 
But  it  is  important  to  observe  that  all  the 
Judges  expressly  mention  and  decide  that 
money  received  by  a  partner  for  the  pur- 
pose of  being  invested  on  a  particular 
security  is  within  the  ordinary  business  of 
the  firm,  and  as  such  the  firm  would  be 
answerable  for  that  which  is  done  by  one 
partner  with  respect  to  it. 

There  is  another  case,  of  Viney  v.  Chap- 
lin^  which  was  principally  relied  on  for  an 
expression  of  Lord  Justice  Turner,  that  it 
was  no  part  of  the  ordinary  duty  of  a  soli- 
citor to  receive  purchase -money  belonging 
to  his  client,  and  that  the  deed  of  convey- 
ance comes  into  his  hands  for  a  wholly 
different  purpose.  But  this  would  hardly 
have  arisen  if  it  had  not  been  a  very  com- 
mon practice  of  attorneys  to  receive  money 
on  behalf  of  their  clients  on  the  completion 
of  mortgage  and  purchase  transactions;  and 
what  was  decided  there  was,  that  an  attorney 
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as  such  has  not  as  against  his  client  authority 
to  receive  that  client's  money ;  but  it  does 
not  touch  the  question  as  to  whether,  when 
the  authority  is  given  to  receive  it,  it  is 
not  a  part  of  the  business  of  one  partner 
of  the  firm  to  receive  it  on  behalf  of  the 
firm. 

The  case  on  the  other  side  which  was 
referred  to  is  the  case  of  St,  Aubyn  v.  Smart. 
The  marginal  note  is  as  follows :  "The  plain- 
tiff being  entitled  to  a  fiind  in  court,  gave  the 
firm  of  solicitors  who  had  acted  for  him  in 
the  matter  a  joint  and  several  power  of 
attorney  to  receive  the  money  from  the 
Accountant  General  The  plaintiff  sent 
the  power  to  B,  one  of  the  partners,  who 
received  the  money  and  signed  the  receipt 
in  his  own  name.  B.  paid  the  money 
into  his  own  private  banking  account,  and 
shortly  afterwards  absconded  with  it  The 
letters  on  the  subject  of  the  power  of 
attorney  and  the  cost  of  stamping  it  were 
charged  for  in  the  bill  of  costs  of  the  firm. 
Upon  a  bill  seeking  to  make  S,  the  other 
partner,  liable  to  repay  the  money,  but  not 
praying  for  an  account, — Held  (afiSrming 
the  decree  of  Vice  Chancellor  Matins),  that 
the  money  must  be  treated  as  having  come 
into  the  hands  of  the  firm  in  the  course  of 
their  business  as  solicitors,  and  that  S. 
was  liable  for  its  repayment  with  interest." 

Lord  Dundonald  was  cross-examined 
before  me  in  order  to  elicit  from  him 
admissions  of  intimate  relations  and  con- 
fidence in  Mr.  Brutton  personally,  to  the 
exclusion  of  the  firm. 

In  the  cross-examination  Lord  Dun- 
donald adhered  to  the  statements  in  his 
affidavit  that  he  throughout  dealt  with  Mr. 
Brutton,  not  as  a  personal  friend,  not  as  a 
distinct  and  separate  agent,  but  in  that 
character  in  which  alone  he  first  established 
relations  with  him,  viz.,  as  the  particular 
member  of  the  firm  by  whom  the  personal 
conduct  of  the  professional  business  which 
he  required  had  been  undertaken. 

The  question  is,  then,  whether  it  is  pos- 
sible to  treat  the  money  so  paid  in  the 
course  of  the  professional  business  which 
was  undoubtedly  the  professional  business 
of  the  firm,  under  professional  advice 
which  was  undoubtedly  the  advice  of  the 
firm,  as  paid  otherwise  than  to  the  firm.  I 
hold  that  it  is  impossible  so  to  treat  it,  how- 


ever hard  it  may  be  on  innocent  parties. 
It  is  surely  within  the  ordinary  ev^-day 
practice  of  a  firm  of  solicitors  or  attorneys 
to  receive  monejrs  fit)m  a  dient  for  the 
purpose  of  satisfying  the  demands  of  the 
creditors  whom  they  are  employed  to  arrange 
witL  It  is  surely  within  the  ordinary  every- 
day practice  of  a  firm  of  soUdtors  and 
attorneys  to  receive  from  a  dient,  an  executor, 
mone3rs,  sometimes  to  pay  the  demands  of 
government,  sometimes  to  pay  legatees, 
and  sometimes  to  pay  into  court,  in  short, 
to  recdve  money  for  any  spedfic  purpose 
connected  with  the  professional  business 
they  have  in  hand,  just  as  in  Harman  v. 
Johnson  the  Court  held  it  was  within  the 
ordinary  business  of  such  a  firm  to  recdve 
moneys  for  the  purpose  of  making  a  spedfic 
investment  on  mortgage. 

The  vidt  of  Lo^  Dundonald  to  Brazil 
was  so  far  successful  that  he  obtained  a  net 
sum,  after  many  heavy  payments  in  that 
country,  of  about  5,500^  This  money, 
however,  did  not  belong  to  him,  but  to  the 
estate  of  his  father,  of  which  he  was  execu- 
tor, and  it  was  only  the  net  balance  which 
would  remain  after  satisfying  the  claims  of 
other  members  of  the  family  that  was 
appUcable  to  the  purposes  of  the  trust  deed. 
He  sent  a  bill  for  the  Muount  to  this 
country,  indorsed  to  Lady  Dundonald  and 
Mr.  Brutton,  and  the  bill  was  transmitted 
to  Lady  Dundonald  herself  At  the  same 
time  he  wrote  letters  to  Mr.  Brutton,  con- 
taining directions  as  to  the  application  of 
this  fluid,  first,  for  satisfying  the  demands 
upon  it  in  the  executorship,  and  then  for 
the  appUcation  of  it  for  the  purposes  of  his 
own  trust  deed.  These  letters  are  reUed 
on  by  the  defendants  as  shewing  that  the 
plaintiff  reUed  personally  on  Mr.  Brutton. 
They  are,  however,  produced  by  the  defen- 
dants as  documents  in  the  possesdon  of 
the  firm  as  such.  The  budness  directed  to 
be  done  was  all  connected  with  the  original 
business  of  settUng  the  claims  of  the  plain- 
tiff's creditors,  and  necessarily  required  pro- 
fesdonal  advice,  assistance  and  labour, 
which  could  not  have  be^i  undertaken  by 
Mr.  Brutton  except  for  the  firm. 

In  truth,  in  this  particular  case,  the  firm, 
through  Mr.  Brutton,  had  received  the 
1,500/.,  had  received  and  paid  the  large 
amounts  received  from  the  Trinidad  pro- 
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perty.  Ifit  was  within  the  ordinary  business 
of  the  firm  so  to  receive  moneys  cadit 
qvcestioy  for  what  one  partner  does  in  the 
ordinary  business  of  the  firm  is  done  by 
the  firm.  Of  course  it  is  possible  that  a 
client  may  so  have  acted,  may  so  have  lent 
himself  to  one  member  of  the  firm  as  to 
preclude  him  from  enforcing  such  liability 
against  the  other  members.  But  in  this 
case  how  is  it  possible  to  attribute  any 
such  acting  to  Lord  Dundonald?  He  was  in 
Brazil,  and  cannot  be  prejudicially  affected 
by  the  fact  that  his  wife  indorsed  the  bill 
to  the  member  of  the  firm  through  whom 
the  firm  advised  and  directed  her  what 
she  ought  to  do  with  that  bilL 

It  is  unfortunate,  no  doubt,  for  the  other 
members  of  the  firm.  But  that  is  a  mis- 
fortune which  arises  from  their  original 
confidence  in  him.  They  held  him  out  to 
the  world  as  a  person  for  whom  they  were 
responsibla 

All  the  profit  arising  from  the  trans- 
action by  him  of  the  plaintiff's  business 
resulted  to  the  firm,  and  the  firm  must  bear 
the  consequence  of  any  miscarriage  by  him, 
whether  by  negligence  or  dishonesty,  in  the 
conduct  of  the  business. 

Solidiora — Menn.  Few  k  Co.,  for  plidntiff ;  the 
defendants  in  penoo. 


Lords  Jubtigbs. 
Jan.  19,  20,  30. 


KZA.TE8  V.  LYON. 


Covenants,  when  Binding  on  Land, 

Ay  being  the  oumer  of  a  building  ettaie, 
sold  a  plot  of  it  to  B,  who,  by  the  conveyance, 
entered  into  restrictive  covenants  with  A.  as 
to  the  mode  of  using  the  land,  A.  afterwards 
contracted  for  the  re-purchase,  and  the  land 
was  conveyed  by  B.  to  G,  as  mortgagee  of  A, 
During  the  interval^  A,  sold  several  other 
plots  of  the  same  estate  to  various  persons, 
but  it  did  not  appear  whether  he  entered 
into  any  arrangement  with  them  as  to 
the  user  of  the  land.  The  mortgagee  fore- 
closed : — Held,  affirming  the  decision  of  the 
Vice  Chancellor  of  the  Duchy  of  Lancaster, 
thfU  the  land  was  not  bound  by  the  restric- 
tive covenants  entered  into  by  B;  and  the 
land  being  sold  without  any  condition  as  to 


these  covenants,  the  title  tpos  forced  upon  the 
purchaser. 

This  was  an  appeal  from  a  decision 
of  the  Vice  Chancellor  of  the  Chancery 
Court  of  the  County  Palatine  of  Lancast^, 
by  which  his  Honour  declared  that  an  ob- 
jection to  title  ^  which  had  been  taken  by 
a  purchaser  of  a  certain  piece  of  land  whidi 
had  been  sold  under  the  decree  of  the  Court 
was  invalid.  The  property  was  a  building 
property  near  Birkenhead,  called  the  Clifton 
estate.  The  title,  so  far  as  material,  was  as 
follows:  William  Sharp,  in  the  year  1841, 
purchased  the  property  in  question,  and  in 
the  deed  of  conveyance,  dated  the  27th  of 
August,  1841,  was  contained  a  coveniuit 
by  Sharp  with  the  vendor  not  to  cany  on 
any  nuisance  on  the  property  except  the 
making  of  bticks.  Upon  this  deed  were 
indorsed  a  number  of  memoranda,  shewing 
that  Sharp  sold  parts  of  the  property  to 
various  persons,  at  various  dates,  ranging 
from  August,  1842,  to  March,  1843; 
amongst  these  was  one  of  a  conve3rance, 
dated  the  2nd  of  November,  1842,  to  J. 
Langton.  By  this  deed  Sharp  covenanted 
to  complete  certain  recently -constructed 
roads,  and  Langton  covenanted  with  Sharp, 
his  heirs,  executors  and  administrators  that 
he  would  divide  the  land  so  purchased  into 
five  lots  of  a  minimum  specified  size,  and 
would  not  erect  upon  any  of  them  any 
building  except  villas  of  a  specified  descrip- 
tion. 

The  details  of  the  covenants  are  not 
material. 

Another  indenture,  dated  the  10th  of 
November,  1842,  conveyed  to  Langton 
another  part  of  the  property,  and  contained 
restrictive  covenants  on  the  part  of  the 
purchaser  similar  in  character  to  those  in 
the  deed  of  the  2nd  of  November,  1842. 

By  each  of  these  deeds  Sharp  covenanted 
to  produce  the  deed  of  the  27th  of  August, 
1841.  Whether  the  conveyance  to  the 
other  purchasers  from  Sharp  contained 
similar  restrictive  covenants  did  not  appear. 

By  a  deed  dated  the  19th  of  February, 
1846,  Sharp,  after  reciting  that  he  had 
purchased  the  lands  therein  mentioned 
(including  the  land  which  Langton  had  pur- 
chased from  him,  and  which  he  had  repur- 
chased), conveyed  all  his  interest  therein  to 
Lyon  and  Ryder,  upon  ordinary  mortgage 
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trosts,  to  secure  the  sum  of  500/.,  and  on 
the  following  day  Langton  conveyed  the 
land  which  was  comprised  in  the  deeds  of 
the  2nd  and  10th  of  November,  1842,  to 
Lyon  and  Ryder,  upon  the  tmsts  of  the 
mortgage-deed  of  the  preceding  day.  The 
property,  therefore,  became  vested  in  Lyon 
and  Ryder,  as  mortgagees  of  Sharp.  Subse- 
quently, in  the  year  1853,  the  mortgagees 
foreclosed. 

Lyon  and  Ryder  were  the  trustees  of  the 
will  of  Joseph  Lyon,  and  as  such  trustees 
became  entitled  to  the  property  absolutely 
under  the  foreclosure. 

The  present  suit  was  a  suit  for  adminis- 
tration of  Joseph  Lyon's  estate,  and  under 
the  decree  the  property  in  question  was 
sold. 

The  conditions  of  sale  took  notice  of  the 
restrictive  covenants  contained  in  the  deed 
of  the  27th  of  August,  1841,  and  precluded 
any  objection  on  that  account  They  were 
silent  as  to  the  restrictive  covenants  con- 
tained in  the  deeds  of  the  2nd  and  10th  of 
November,  1842.  The  appellant  purchased. 
The  objection  which  he  raised,  and  which 
his  Honour  overruled,  was  that  the  land 
was  subject  to  these  restrictive  covenants. 

Mr,  LittU  and  Mr,  Robinson^  for  the 
appellant — The  land  is  subject  to  these 
covenants  because  they  were  entered  into 
for  the  benefit  of  the  whole  estate  which 
Sharp  had  laid  out  for  building.  Every 
purchaser  from  Sharp  is  entitled  to  the 
benefit  since  the  purchases  may  be  con- 
sidered as  simultaneous,  but  at  least  every 
purchaser  under  a  conveyance  by  Sharp, 
subsequent  to  the  10th  of  November,  1842, 
is  so  entitled. — ^They  cited 

Child  V.  Douglas,  Kay,  660 ;  5  De  Gex, 
M.  &  G.  739:  reported  on  the  hear- 
ing 2  J;.r.  N.S.  960. 
Whatman  v.  Gibson,  9  Sim.  196;  s.  c 

7  Law  J.  Rep.  (n.s.)  Chanc.  160. 
Mann  v.  Stephens,  15  Sim.  377. 
Western  v.  M'Dermot,  36  Law  J.  Rep 
(N.s.)  Chanc.  76;  s.  c.   Law  Rep.  2 
Ch.  72 
Tulk  v.  Moxhay,  18  Law  J.  Rep.  (n.s.) 
Chanc.  83;  s.c.  2Ph.  774. 

Mr,  Hall  and  Mr,  North,  for  the  respon- 
dent— The  title  shews  that  Sharp  retained 
the  land  in  his  possession,  subject  only  to 


the  covenants  on  his  part  as  to  the  roads 
which  he  granted  to  Langton.  Sharp  was 
absolute  owner,  and  becaine  so  again  on 
his  re-purchase  from  Langton.  The  ques- 
tion in  these  cases  depends  upon  the 
general  character  of  the  dealing  with  the 
property.  If  there  be  a  general  scheme 
that  the  land  shall  be  dealt  with  in  a 
restricted  manner  then  all  the  various 
owners  who  have  notice  of  the  scheme  are 
bound ;  Western  v.  M^Dermot  was  a  case 
of  that  kind.  Where  there  is  no  general 
scheme,  or  no  notice  of  a  general  scheme,  but 
each  purchaser  merely  covenants  with  the 
vendor,  the  beneSt  of  sach  a  covenant  does 
not  pass  to  every  other  subsequent  pur- 
chaser of  parcels  of  the  land  remaining  in 
the  vendor's  possession.  Child  v.  Douglas 
is  the  authority  most  nearly  applicable,  and 
that  is  distinguished  by  the  fact  of  a  general 
concurrence  of  the  parties.  Moreover,  the 
covenant  is  entered  into  with  heirs,  ex- 
ecutors and  administrators :  how  can  the 
benefit  of  this  run  with  land,  when  assigns 
are  not  mentioned? 
Mr,  LittU,  in  reply. 

The  judgment  of  the  Court  was  delivered 
by- 

Lord  Justice  Selw yn,  who,  after  stating 
the  facts  and  the  nature  of  the  objection 
raised  by  the  purchaser,  said  :  In  support 
of  the  objection  it  has  been  contended  that 
the  benefit  of  the  restrictive  covenant  con- 
tained in  the  conveyance  to  Langton  was  a 
benefit  reserved  to  Sharp  in  respect  of  the 
unsold  portion  of  the  property  comprised 
in  the  deed  of  the  27th  of  August,  1841, 
and  that  it  was  so  attached  to  the  land  that 
it  passed  by  his  subsequent  conveyances  of 
other  portions  of  the  same  property  to  other 
purchasers,  and  consequently  that  although 
(as  was  admitted),  as  between  Sharp  and 
Langton,  those  covenants  were  effectually 
put  an  end  to  by  the  deed  of  the  20th  of 
February,  1846,  no  arrangement  between 
Sharp  and  Langton  could  deprive  the  pur- 
chasers between  the  dates  of  the  convey- 
ances to  and  re-conveyance  from  Langton  of 
the  benefit  which  they  had  obtained  or 
of  their  right  to  enforce  the  covenants,  and 
consequently  that  a  title  to  the  lots  in  ques- 
tion, unfettered  by  the  covenants,  could  not 
be  made  without  the  concurrence  of  the 
intermediate  purchasers. 
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The  general  principle  npon  which  the 
Court  deals  with  cases  relating  to  the  bur^ 
den  and  incidence  of  covenants  and  stipu- 
lations, restrictive  of  the  free  use  of  land, 
may  be  gathered  from  the  observations 
of  Lord  Cottenham  in  the  case  of  Tulk 
V.  Moxhay,  where  he  says,  "That  this 
Court  has  jurisdiction  to  enforce  a  contract 
between  the  owner  of  land  and  his  neigh- 
bour, purchasing  a  part  of  it,  that  the 
latter  shall  either  use  or  abstain  from  using 
the  land  purchased  in  a  particular  way,  is 
what  I  never  knew  disputed.  It  is  said  that 
the  covenant  being  one  which  does  not  run 
with  the  land  this  Court  cannot  enforce  it; 
but  the  question  is,  not  whether  the  cove- 
nant runs  with  the  land,  but  whether  a 
party  shall  be  permitted  to  use  the  land  in 
a  manner  inconsistent  with  the  contract 
entered  into  by  his  vendor,  and  with  notice 
of  which  he  purchased"— of  course  the  price 
will  be  affected  by  the  covenant.  And  again 
he  says,  "That  the  question  does  not  depend 
upon  whether  the  covenant  runs  with  the 
hmd  is  found  from  this,  that  if  there  was 
a  mere  agreement  and  no  covenant  the 
Court  would  enforce  it  against  a  party  pur- 
chasing with  notice  of  it,  for  if  an  equity  is 
attached  to  property  by  the  owner,  no  one 
purchasing  with  notice  of  that  equity  can 
stand  in  a  different  situation  from  the  party 
from  whom  he  purchased."  The  questions 
which  have  arisen  with  respect  to  the  devo- 
lution of  the  benefit  of  covenants  of  this 
kind  have  been  decided  upon  similar  prin- 
ciples, and  equally  without  reference  to  any 
technical  distinctions  depending  upon  the 
covenants  running  or  not  running  with 
the  land.  Thus,  in  Whatman  v.  Gibson^ 
where  the  owner  of  a  particular  piece  of 
land,  on  which  a  row  of  houses  was  intended 
to  be  built,  executed  a  deed  reciting  that  it 
had  been  laid  out,  and  was  intended  to  be 
dealt  with  in  a  particular  manner,  and 
declared  that  it  should  be  a  general  and  in- 
dispensable condition  of  the  sale  of  all  or 
any  part  of  that  land  that  the  several  pro- 
prietors for  the  time  being  should  observe 
and  abide  by  the  several  stipulations  and 
restrictions  therein  contained,  and  that  he 
himself  would  at  all  times  observe  the  like 
restrictions  and  stipulations,  and  those 
restrictions  and  stipulations  were  also  en- 
forced by  mutual  covenants,  although  the 
>queBtion  afterwards  arose  between  subse- 


quent purchasers  of  different  portions  of 
this  piece  of  land,  it  was  held,  that  the 
one  was  bound  by  and  the  other  was  en- 
titled to  enforce  the  covenants,  for,  as  the 
Vice  Chancellor  of  England  observed, 
"  It  is  quite  clear  that  all  the  parties  who 
executed  this  deed  were  bound  by  it,  and 
the  only  question  is  whether,  there  being  an 
agreement,  all  persons  who  come  in  as 
devisees  or  assignees  under  those  who  take 
with  notice  of  Uie  deed  are  not  bound  by 
it  I  see  no  reason  why  such  an  agreement 
should  not  be  binding  in  equity  on  the 
parties  so  coming  in  with  notice.  Each 
proprietor  is  manifestly  interested  in  having 
all  the  neighbouring  houses  used  in  such 
a  way  as  to  preserve  the  general  uniformity 
and  respectability  of  the  row." 

And  in  Coles  v.  Sims  (1),  which  was  also 
a  case  of  mutual  covenants  relating  to  a 
particular  piece  of  land  let  out  in  plots  for 
the  erection  of  a  row  of  houses  to  be  built 
in  a  particular  and  uniform  manner,  the 
present  Lord  Chancellor,  then  Vice  Chan- 
cellor, after  quoting  the  passage  to  which 
we  have  just  referred  in  the  judgment 
in  Whatman  v.  Otbsony  says,  at  page  69, 
"  Therefore  taking  the  deed  between  Jones 
and  Shewell  alone,  these  two  parties  having 
clearly  agreed  with  each  other  that  the  pro- 
perty should  be  let  out  in  a  particular  way, 
all  those  who  come  in  under  them  are  bound 
in  ^uity  under  their  covenants,  if  they 
had  notice  of  them."  Again,  in  the  case 
of  Western  v.  M'Dermot,  certain  pieces  of 
land  in  the  city  of  Bath,  including  the 
sites  of  certain  houses  called  Brock  Street, 
were  included  in  a  deed  of  conveyance, 
dated  the  20th  of  December,  1766,  by 
which,  in  consideration  of  a  perpetual  rent- 
charge  reserved  to  himself.  Sir  Benet  Gar- 
rard, the  owner  of  the  property,  conveyed 
it  to  John  Wood  in  fee,  and  Wood  thereby 
covenanted  to  pay  the  rentcharge,  and 
within  ten  years  to  build  houses  upon  the 
piece  of  land  thereby  conveyed  according 
to  the  plan  thereto  annexed,  and  Sir  Benet 
Garrard  entered  into  certain  restrictive 
covenants  relating  to  certain  portions  of 
land  defined  in  the  deed,  and  it  was  pro- 
vided that  every  conveyance  of  any  house 


(1)  Kay,  56 ;  8.  c.  23  Law  J.  Rep.  (n.s.)  Chano. 
87:  affirmed  5  De  Gex,  M.  &  G.  1 ;  8.  c.  23  Law 
J.  Rep.  (N.8.)  Chaoo.  268. 
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to  be  80  built  ahould  contain  coveumts 
similar  to  those  contained  in  that  deed, 
and  the  conveyances  by  Wood  under  which 
the  plaintiff  and  the  defendant  derived  their 
title,  and  to  all  of  which  Sir  Benet  Qarrard 
was  a  party,  did  in  fact  contain  such  cove- 
nants, and  also  covenants  by  the  purchasers 
with  Sir  Benet  Qarrard  and  Wood,  and 
each  of  them,  and  each  of  their  heirs  and 
assigns,  against  building  upon  the  gardens 
of  the  houses  beyond  a  certain  height,  and 
the  Lord  Chancellor,  Lord  Chelmsford, 
considered  himself  to  be  relieved  from  the 
necessity  of  considering  the  question  whe- 
ther the  covenant  against  building  beyond 
a  certain  height  did  or  did  not  run  with 
the  land,  because  it  was  admitted  on  the 
part  of  Uie  defendant  that  he  having  pur- 
chased his  house  with  notice  of  the  restric- 
tive obligation  attached  to  it,  a  Court  of 
equity  would  interfere  to  prevent  his  viola- 
tion of  it.  "  This,  indeed,"  he  adds,  "could 
not  be  disputed  after  the  cases  of  TuUc  v. 
Maxhay  and  Coles  v.  Sims.'* 

These  cases  were  (with  the  exception  of 
Mann  v.  Stephens  (2)  and  Child  v.  DougkUf 
to  which  we  shall  presently  refer)  the  only 
cases  cited  in  support  of  the  appellant's 
contention,  and  in  all  of  them  the  judgment 
of  the  Court  is  based  upon  clear  evidence 
of  intention  and  contract,  supported  by 
mutual  covenants  and  relating  to  a  parti- 
cular and  distinct  portion  of  land  agreed 
to  be  laid  out  and  dealt  with  according  to 
a  prescribed  plan. 

The  case  of  Mann  v.  Stephens  differs 
from  those  we  have  been  discussing  in  the 
particular  that  there  was  there  no  general 
building  scheme  or  plan  affecting  the  pro- 
perty in  respect  of  which  the  question  to 
be  decided  arose;  but  in  that  case  the  owner 
in  fee  of  three  houses  and  of  an  a4Joining 
piece  of  land  sold  one  of  the  houses,  and 
at  the  same  time  covenanted  with  the  pur- 
chaser that  the  piece  of  laud  should  be  for 
ever  thereafter  used  in  a  particular  way,  and 
that  no  building  except  a  private  house  or 
omamenCltl  cottage  should  be  erected  there- 
on, and  afterwards  sold  the  piece  of  land 
to  another  person,  and  caused  the  purchaser 
to  enter  into  a  similar  covenant  with  him 
as  to  the  user  of  the  land.  The  house  ulti- 
mately vested  in  the  plaintiff,  and  the  piece 

(2)  16  Sim.  877. 


of  land  in  the  defendant,  who  had  actual 
notice  of  the  covenant  entered  into  by  his 
predecessor  in  title,  but  who  notwithstand- 
ing began  to  build  a  beershop  and  Iweweiy 
on  part  of  the  land.  The  plaintiff  applied 
for  an  injunction  to  restrain  this  br^bch  of 
the  covenant,  and  though  it  was  argued  on 
behalf  of  the  defendant  that  there  was  no 
privity  between  the  plaintiff  and  the  defen- 
dant, and  that  the  burden  of  the  covenant 
did  not  run  with  the  land,  the  Vice  Chan- 
cellor of  England  granted  the  injunction, 
on  the  ground  that  the  defendant  had  pur- 
chased with  notice  of  the  covenant,  and  on 
an  appeal  from  an  order  to  commit  the 
defendiuit  for  breach  of  the  injunction,  the 
Lord  Chancellor  held  that  the  injunction 
was  properly  granted,  though  he  varied  it 
by  omitting  some  words  from  the  covenant 
as  being  too  indefinite.  In  Mann  v.  Stephens 
the  covenant  respecting  the  user  of  the  land 
was  contained  in  the  deed  by  which  the 
house  was  conveyed,  and  was  therefore 
plainly  intended  to  benefit  the  owner  of 
the  house  for  the  j;ime  being,  and  the  deci- 
sion was  based  on  the  ground  that  the 
restriction  upon  the  user  of  the  piece  of 
land  in  question  was  known  to  the  defen- 
dant at  the  time  of  his  contract  for  the 
purchase. 

In  the  case  now  before  us  it  is  not  shewn 
that  the  vendor  Sharp  had  made  any  repre- 
sentations, or  was  bound  by  any  contract 
or  covenant  excepting  these  covenants 
against  nuisances  contained  in  the  deed  of 
1841  and  those  relating  to  the  roads,  and 
it  is  dear  that  at  and  immediately  after 
the  date  of  the  conveyance  to  Langton,  in 
November,  1842,  he  was  perfectly  at  liberty 
to  deal  with  the  rest  of  his  estate  as  he 
might  think  fit,  subject  only  to  the  cove- 
nants to  which  we  have  just  alluded,  and 
that  he  was  also  at  liberty  to  enter  into 
any  arrangement  with  Langton  by  which 
the  restrictive  covenants  affecting  the  land 
conveyed  to  him  might  be  alt^ned  or  put 
an  end  to,  and  the  question  we  have  to 
decide  is,  whether  he  must  be  taken  to 
have  deprived  himself  of  this  power  merely 
by  reason  of  his  having  sold  and  conveyed 
to  purchasers  certain  portions  of  his  remain- 
ing property.  It  is  true  that  in  such  cases 
the  Court  does  not  require  any  particular 
form  of  deed  or  covenant,  for,  as  Lord 
Cottenham  has  observed,  it  would  enforce 
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a  contract  if  proved  by  a  mere  agreement; 
but  so  far  as  the  question  may  turn  upon 
the  intention  of  Sharp,  the  vendor,  it  is 
not  altogether  immaterial  to  observe,  that 
although  in  both  the  conveyances  to  Langton, 
in  November,  1842,  Langton  is  made  to 
covenant  for  himself,  his  heirs  and  assigns, 
the  covenant  in  both  oases  is  entered  into 
with  Sharp,  his  heirs,  executors  and  admin- 
istrators only. 

The  case  of  the  appellant  is  not,  in  our 
judgment,  strengthened  by  the  circumstance 
that  notices  of  several  of  these  intermediate 
conv'^yances  by  Sharp  are  indorsed  upon 
the  deed  of  the  27th  of  August,  1841,  for 
as  these  conveyances  extend  only  to  small 
portions  of  the  property,  and  as  the  title- 
deeds  were  retained  by  the  vendor,  it  was 
only  an  ordinary  and  proper  precaution  on 
the  part  of  the  purchasers  (who  appear  in 
several  instances  to  have  taken  covenants 
to  produce)  to  stipulate  that  notice  of  the 
feet  of  part  of  the  property  having  been 
sold  or  conveyed  should  be  indorsed  on 
one  of  the  principal  title-deeds  so  retained. 
There  is  no  trace  of  any  such  contract  or 
arrangement  as  that  which  existed  in  all 
the  cases  to  which  we  have  been  referred, 
nor  has  any  attempt  been  made  to  explain 
or  define  the  limits  within  which  the  bene- 
fits of  the  restrictive  covenants  are  supposed 
to  have  been  confined,  nor  whether  it  must 
be  taken  to  be  confined  to  lands  held  under 
the  same  title^  or  of  the  same  tenure,  or 
whether  it  would  extend  to  lands  subse- 
quently acquired  by  the  vendor,  and  be  so 
attached  to  them  as  to  pass  under  a  con- 
veyance of  any  part  of  such  subsequently- 
acquired  lands,  nor  whether,  if  the  cove- 
nants had  been  affirmative,  any  and  which 
of  the  intermediate  purchasers  could  have 
enforced  the  specific  performance  of  such 
covenants.  The  only  attempt  at  such  a 
definition  was  made  by  the  appellant's 
counsel  when  reljdng  upon  a  particular 
passage  of  the  judgment  in  Child  v.  Dou- 
glas, They  argued  that  the  Court  invapably 
regard  stipulations  of  this  kind  with  refer- 
ence to  the  benefit  of  the  property  which 
is  reserved  by  the  vendor,  and  consequently 
that  they  are  attached  to  such  reserved 
property,  and  therefore  pass  by  every  con- 
veyance of  any  part  of  the  property. 

But  it  is  obvious  that  such  a  de^nition 
does  not  meet  all  cases,  for  cases  might  be 
Niw  Siiuis,  88.— ^RAso. 


put  in  which  a  vendor  might  lawfully  and 
reasonably  insist  upon  such  covenants,  even 
when  the  conveyance  comprised  the  whole 
of  the  property  to  which  he  was  entitled  at 
the  date  of  the  covenant,  as  in  the  case  of 
the  purchase  and  sale  of  a  strip  of  land 
adjoining  a  large  park  by  a  person  who 
had  at  the  time  no  interest  in  the  park, 
but  who  hoped  to  inherit  or  purchase  it 
Assuming  the  vendor  of  the  strip  of  land 
afterwards  to  purchase  or  inherit  the  park, 
and  to  sue  the  purchaser  for  breach  of  the 
covenant,  die  purchaser  of  the  strip  of  land 
would  in  a  court  of  equity  be  unable  to 
justify  a  violation  of  the  covenant  by  reason 
of  the  injury  sustained  by  the  vendor  having 
arisen  only  in  consequence  of  his  subse- 
quent acquisition  of  the  park. 

We  think  that  an  owner  of  land  in  the 
position  in  which  Sharp  stood  in  the  year 
1842  cannot  be  presumed  to  have  intended 
to  fetter  himself  in  the  exercise  of  the 
power  whidi  he  indisputably  possessed  of 
dealing  with  the  whole  of  his  estate  as  he 
thought  fit;  and  as,  notwithstanding  the 
sale  of  some  portions  of  land,  his  power  of 
dealing  with  what  he  retained  remained 
unaffected,  it  is,  under  the  circumstances 
of  this  case,  very  difficult  to  see  how  any 
distinction  is  to  be  drawn  between  his 
power  of  dealing  with  the  land  so  retained 
and  with  that  which  he  resumed  by  the 
purdiase  from  Langton ;  and  if  it  were  to 
be  held  that  a  mere  conveyance  of  a  small 
portion  of  the  remaining  land  amounts  to 
evidence  of  such  an  intention  on  the  part 
of  the  vendor,  the  rule  cannot  be  confined 
to  conveyances  in  fee,  but  must  be  extended 
to  alienations  for  lives  and  years ;  and  the 
present  case  affords  a  remarkable  instance 
of  the  inconvenience  which  would  result 
from  such  a  rule,  for  as  there  appear  to 
have  been  some  twenty  conveyances  of 
small  pieces  of  land  between  the  2nd  of 
November,  1842,  and  1846,  the  concur- 
rence of  all  these  purchasers,  and  of  aU 
persons  claiming  uuder  them,  would  be 
necessary  to  any  such  arrangement  as  that 
which -wilts  effected  in  1846;  and  as  it  would 
be  extremely  difficult,  if  not  impossible,  to 
obtain  the  concurrence  of  all  those  persons, 
the  practical  result  would  be  to  render  a 
portion  of  the  property  inalienable,  except- 
ing under  very  onerous  and  depreciating 
conditions. 

3A 


Digitized  by 


Goo^^ 


362 


COURTS  OF  CHANCERY : 


[N.a 


The  appellant  has  mainly  relied  upon 
the  case  of  ChiM  v.  Dougkuy  and  it  has 
been  said  that  that  case  goes  farther  than 
any  of  the  other  decided  cases,  and  has 
established  such  a  rule  as  that  to  which  we 
have  alluded ;  but  it  must  be  observed  that 
in  Child  v.  Douglas  the  land  had  been  laid 
out  for  building  purposes ;  and  in  the  con- 
tract entered  into  between  the  vendors  and 
the  defendant  Douglas  was  contained  a 
stipulation  that  Douglas  should  not  erect 
any  buildings  within  six  feet  of  certain 
projected  roads.  The  plaintiff  Child  was  a 
subsequent  purchaser  of  another  and  neigh- 
bouring portion  of  the  land  so  laid  out,  and 
on  the  occasion  of  his  purchase  he  had  been 
required  to  enter  into,  and  had  entered 
into,  a  covenant  not  to  erect  any  building 
within  six  feet  of  one  of  the  same  roads, 
called  Houghton  Place,  and  it  appeared  that 
upon  the  negotiation  of  the  plaintiff's  pur- 
chase his  agent  was  informed,  in  reply  to 
inquiries  as  to  the  conditions  on  which  the 
land  was  to  be  sold  that  the  purchasers 
would  not  be  permitted  to  build  nearer 
than  six  feet  to  Houghton  Place,  and  a 
plan  of  the  land  was  shewn  to  him,  on 
which  a  building  line  was  drawn  which 
indicated  that  the  buildings  were  to  be 
six  feet  distant  from  the  causeway  of  that 
street.  The  Vice  Chancellor  granted  the 
injunction,  upon  an  interlocutory  application 
to  restrain  the  building  of  a  wall  15  feet 
high,  but  his  order  was  discharged  by  the 
Lords  Justices  on  appeal ;  and  in  delivering 
judgment  Lord  Justice  Knight  Bruce  said 
that  his  opinion  was  adverse  to  the  case  of 
the  plaintiff  upon  three  of  the  four  ques- 
tions involved  in  the  cause,  and  one  of 
those  questions  was  whether,  if  there  was 
such  a  covenant  or  contract  not  to  build 
(as  mentioned  in  the  case)  which  was 
binding  on  the  defendant,  the  plaintiff  was 
a  person  who  was  entitled  to  sue  upon  it 
or  enforce  it.  The  motion  was  directed  to 
stand  over  till  the  hearing,  and  the  defen- 
dant was  put  under  an  undertaking  not  in 
the  mean  time  to  carry  the  wall  higher  than 
16  feet  6  inches,  and  to  abide  by  any  order 
the  Court  might  make  as  to  his  removing 
what  he  had  or  should  have  built.  The 
cause  afterwards  came  on  to  be  heard  be- 
fore the  Vice  Chancellor,  and  it  is  reported 
2  Jur,  N.8,  950,  when  the  bill  was  dis- 
missed,  and  in  delivering  judgment  his 


Honour  said  that  he  entertained  no  doubt 
that  there  was  no  intention  to  vary  the 
original  contract,  or  that  there  was  in  fact 
a  breach  of  the  contract  But  he  said  that 
a  main  question  was  as  to  the  right  of  the 
plaintiff  to  sue,  and  this  is  the  question  upon 
which  his  doubts  arose ;  and  he  said,  '*  There 
would  be  no  doubt  but  that  this  Court  would 
interfere  in  a  proper  case  without  noticing 
the  difficulty  whether  in  point  of  legal 
form  the  party  could  sue  of  not.  In  Mann  v. 
Stephens  the  whole  case  was  brought  before 
the  Vice  Chancellor  of  England,  but  it  was 
not  put  upon  the  question  of  the  covenant 
running  with  the  land  or  not,  but  on  the 
question  whether  or  not  there  was  a  sub- 
stantial agreement  between  the  parties.'* 
And  the  Vice  Chancellor  concludes  his 
judgment  by  saying,  ''I  have  not  been 
able  to  come  to  a  conclusion  perfectly 
satis^Eu^ry  to  my  own  mind  what  are  the 
rights  of  parties  inter  se,  each  of  whom  has 
covenanted  with  the  landlord,  but  who  have 
neither  covenanted  with  each  other  nor 
taken  any  covenant  from  the  landlord  to 
themselves ;  and  I  have  felt  additional 
doubt  from  the  different  view  taken  by  the 
Court  above  and  shewn  so  distinctly  by  the 
Lords  Justices  allowing  the  defendant  to 
complete  that  wall  when  almost  the  only 
question  before  me  is  whether  I  shall  order 
that  wall  to  be  pulled  down  or  dismiss  the 
bill.  It  does  not  appear  to  me  that  I  ought 
to  interfere  so  far  in  a  case  where  I  still 
hesitate  and  where,  so  much  hesitation  has 
been  shewn  in  the  Court  above,  and  I  must 
suffer  what  has  taken  place  to  turn  the 
balance  (for  that  is  all  that  is  required) 
in  the  defendant's  favour,  having  great 
doubt  both  as  to  the  law  and  as  to  the 
application  of  it" 

Having  regard  to  the  circumstances  to 
which  we  have  already  alluded  as  existing 
in  the  case  of  Child  v.  Douglas^  and  which 
are  not  to  be  found  in  the  present  case,  to 
the  reversal  of  the  order  made  upon  the 
motiQn,  and  to  the  final  dismissal  of  the 
bill  by  the  Vice  Chancellor,  notwithstand- 
ing the  undertaking  given  by  the  defendant 
and  to  the  judgments  delivered  on  those 
occasions,  we  think  that  that  case  of  Child 
v.  Douglas  cannot  be  considered  as  having 
established  any  such  new  or  general  rule 
as  that  which  has  been  contended  for  by 
the  appellant,  and  we  think  such  a  rale  is 
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unsupported  either  by  principle  or  authority 
and  would  greatly  interfere  with  the  free 
alienation  of  land  estates. 

We  think,  therefore,  that  the  appellant's 
objection  to  4he  title  faUs,  and  the  appeal 
motion  must  be  refused  with  costs. 

SolicitorB — Mr.  J  H.  Lydall,  agent  for  Mesers. 
Martin,  Liverpnol,  fi>r  appellant;  Messrs  Norris 
&  Allen,  agents  for  Measro.  Simpson  &  North, 
Liverptiol,  for  respondent. 


March 


,  V.C.  ( 
jh5.    ^ 


MAITLANDV.  THE  CHA.BTEBED 
MEBC ANTILE  BANK  OF  INDIA, 
LONDON  AND  CHINA. 


Bill  of  Exchange — Open  Letter  of  Credit 
— BUI  drawn  under  it — Rights  of  BUl-holder 
— Mercantile  Usage. 

A  bona  fide  holder  of  a  bill  of  exchange 
dravfn  under  an  open  letter  of  credit^  and 
taken  by  him  on  the  faith  of  such  letter  of 
credit^  has  a  right  of  action  at  law  against 
the  grantor  of  the  letter  of  credit  in  case  of 
his  refusal  to  accept  the  bilL 

M,  d;  Co.,  by  their  bill  of  complaint, 
averred  that,  according  to  the  ordinary  course 
of  dealing  in  reference  to  letters  of  credit 
granted  to  foreign  firms,  tJie  foreign  firm 
could  only  obtain  letters  of  credit  upon  the 
guarantee  of  som^  English  firm,  and  that 
the  foreign  firm  stiptUaied  to  use  the  letters 
of  credit  only  for  the  purpose  of  buying 
goods  to  be  consigned  to  England,  and  to 
transmit  the  bills  of  lading  to  the  English 
firm  as  a  security  for  the  repayment  of  the 
bUls  of  excliange  drawn  under  the  letters  of 
credit  by  a  mail  not  later  titan  that  which 
carried  the  bills  of  exchange.  Open  letters 
of  credit  were  granted  to  F.  ik  Co.,  a  China 
firm,  on  the  guarantee  of  M.  ik  Co.,  an 


English  firm,  and  F.  &  Co.,  in  fraud  and 
violation  of  their  agreement  with  M,  ds  Co., 
drew  bills  under  them  not  protected  by  ship- 
ping documents  and  indorsed  them  for  value 
to  the  C,  Bank,  who  had  no  actttal  notice  of 
the  agreement  between  F.  <k  Co,  and  M.  is 
Co. : — Held,  that  the  C.  Bank  were  efUitled  to 
require  the  grantors  of  the  letters  of  credit 
to  accept  the  bills,  and  that  M.  dc  Co.  had 
no  equity  to  restrain  them  from  procuring 
such  acceptance. 

Held,  also,  that  in  reference  to  "  open^^ 
letters  of  credit,  no  such  custom  exists  as 
M.  dc  Co.  averred;  and  that  even  if  there 
were  such  a  custom,  the  rights  of  the  G.  Bank 
as  bona  fide  holders  for  value  could  not  be 
affected  by  the  mere  constructive  notice  of  the 
agreement  between  M.  dc  Co.  and  F.  d;  Co. 
which  the  custom  would  imply. 

The  plaintiffs  were  London  merchants, 
canying  on  business  under  the  firm  of 
Maitland  &  Co.,  and  since  the  beginning 
of  1861  had  been  the  correspondents  of 
three  successive  partnerships,  which  for 
the  purposes  of  the  present  case  may  be 
considered  as  one  continuous  partnership, 
carrying  on  business  at  Shanghai,  in  China, 
under  the  firm  of  Fletcher  &  Co.  At  the 
request  of  Fletcher  &  Co.,  the  plaintiffs 
procured  for  them  from  the  National  Bank 
of  Scotland  marginal  letters  of  credit,  that 
is,  letters  of  credit  written  in  the  margin 
of  blank  bills  of  exchange.  By  them  Fletcher 
<k  Co.  were  authorized  to  draw  for  a  speci- 
fied amount  on  Messrs.  Qlyn  <S^  Co.,  the 
London  agents  of  the  National  Bank. 

The  following  is  a  copy  of  one  of  the 
letters  of  credit,  and  the  rest  were  similar. 
The  words  printed  in  italics  were  subse- 
quently filled  in  by  Fletcher  <fe  Co. 


^  No.  3!). 

^         Credit  for  £2,000  stg.  in  duplicate.     4907. 
^      National  Bank  of  ISootlaud,    Edinburgh, 
24th  Jun«,  1864. 
To  Messrs.  Flet<:her  k  Company,  China. 

I  hereby,  for  ihe  National  Bank  of  Scotland, 
authorize  you  tt»  draw  the  annexed  Bill  of  Kx- 
change  at  six  months'  eight  for  two  thousand 
p  muds  sterling  on  Messrs.  Glyn  k  Co.,  bankers, 
in  London,  who  will  honour  the  same  in  con- 
formity with  its  tenor  if  presented  along  with 
this  letter  of  credit  withiu  one  year  from  this 
date. 

ThoB.  Anderson,  Secretary. 
Jno.  J.  Shearer,  P.  Manager. 


>  39 

]  Firtt  of  Exchangefor  £2, 000  sterling  No.  T^^- 

,]  Place  k  date  of  drawing,  Shanghai,  5th  A  pril,  1865, 

Six  months  after  sight  pay  this  first  of  Ex- 
change  (second  of  the  same  tenor  and  date  not 
being  accepted  or  paid),  to  our  order,  the  sum 
of  Two  thousand  pouncU  iterling,  which  charge 
to  the  National  Bank  of  Scotland  as  per  an- 
nexed Letter  of  Credit. 

To  MessrP.  Glyn  k  Co., 
Bankers,  London. 

Drawer  signs  here,  Fletcher  d:  Co. 
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COURTS  OF  CHANCERY: 


[N.S. 


When  the  plaintiffs'  finn  first  arranged 
with  the  National  Bank  of  Scotland  ti^at 
the  bank  should  grant  marginal  letters  of 
credit  to  Fletcher  k  Co.,  they  agreed  with 
the  bank  to  give  secnritj  and  to  be  liable 
for  the  amount  of  all  bills  which  might  ba 
drawn  by  Fletcher  &  Co.  on  Messrs.  Glyn 
&  Co.,  and  they  also  wrote  and  sent  to 
Fletcher  k  Co.  a  letter,  dated  the  26th  of 
November,  1861,  which  was  as  follows  : 

"As  we  have  to  give  Messrs.  Glyn  k  Co. 
(who  will  accept  for  the  National  Bank) 
security  before  their  acceptance  is  given  to 
your  draft,  we  look  to  you  to  send  us  the 
documents  by  the  same  mail  as  you  draw, 
and  you  will  please  be  good  enough  to 
advise  Messrs.  Glyn  k  Co.  and  ourselves 
when  you  draw." 

Subsequently  to  the  year  1861  the 
National  Bank  of  Scotland  ^m  time  to 
time  issued,  on  the  plaintiffs'  guaran- 
tee, marginal  lettei^  of  credit  in  favour  of 
Fletcher  k  Co.  In  the  month  of  April, 
1864,  the  plaintiffs,  on  their  behalf,  applied 
for  and  obtained  marginal  letters  of  credit 
to  a  considerable  aitiount,  and  to  induce 
the  bank  to  issue  these  letters  of  credit 
the  plaintiffs'  firm  wrote  and  sent  to  the 
manager  of  that  bank  a  letter,  dated  the 
5th  of  April,  1864,  which  was  as  follows : 

"  In  consideration  of  your  issuing  marginal 
credits  on  the  8th  instant  for  10,000/.,  on 
the  24th  inst.  for  10,000/.,  and  thereafter 
monthly,  so  long  as  you  think  fit  for  the 
Hke  sum  of  10,000/.,  or  for  any  additional 
sum  which  may  be  agreed  upon,  authorizing 
Messrs.  Fletcher  k  Co.,  of  Hong  Kong  and 
Shanghai,  to  draw  bills  of  exchange  upon 
your  London  agents,  Messrs.  Glyn,  Mills 
k  Co.,  we,  in  addition  to  the  obligations 
already  undertaken  by  us  on  their  behalf, 
bind  ourselves  to  hand  Messrs.  Glyn,  Mills 
k  Co.  or  yourselves,  before  acceptance  of 
said  drafts,  securities  in  the  form  of  bills 
of  lading  and  policies  of  insurance  in  value 
equal  to  the  amount  thereof,  and  we  hereby 
jointly,  and  each  of  us  severally,  guarantee 
and  agree  to  pay  you  from  time  to  time  the 
amount  of  each  of  the  bills  of  exchange  so 
to  be  drawn  the  day  before  its  maturity, 
and  to  free  you  from  all  cash  advances  in 
respect  of  all  or  any  such  bills.  Should  we 
require  the  documents  before  maturity  of 
the  bills,  you  are  to  agree  to  deliver  them 
upon  application  upon  our  replacing  the 
same  by  other  satisfactory  security  or  by 


payment  of  the  bilk  under  rebate  at  the 
Bank  of  England  minimum  rate.  Your 
charge  to  us  for  the  credit  to  be  1  Vo-" 

The  memoranda  annexed  to  the  bills 
which  had  been  obtained  by4he  plaintiffs 
for  Fletcher  k  Co.,  prior  to  July,  1864, 
required  that  the  bills  should  be  presented 
within  a  year  from  the  date  of  the  respective 
credits  under  which  they  were  drawn,  but 
in  the  month  of  July,  1864,  the  National 
Bank  agreed  to  extend  the  time  thus  limited 
on  receiving  from  the  plaintiffis'  firm  the 
following  letter,  dated  the  26th  of  July: 

"  In  consideration  of  your  having  agreed 
at  our  request  to  honour  the  drafts  to 
be  issued  by  Messrs.  Fletcher  k  Co.,  mer- 
chants, China,  under  your  marginal  credits 
to  be  granted  in  future  in  their  favour,  if 
negotiated  within  a  year  from  the  dates  of 
such  credits,  in  the  place  of  the  existing 
terms,  which  require  each  draft  to  be  pre- 
sented for  acceptance  within  that  time  and 
without  prejudice  to  the  obligatiims  under- 
taken by  us  in  our  letter  of  guarantee, 
dated  the  3rd  of  April  last,  but  in  corro- 
boration thereof^  we  hereby  conjointly,  and 
each  of  us  severally,  engage  not  only  to  see 
the  drafts  so  to  be  negotiated  paid  at 
maturity,  but  in  the  event  of  their  not 
maturing  within  twenty-one  months  from 
the  dates  on  which  the  relative  credits  were 
issued,  we  agree  to  consign  the  amounts  of 
such  drafts  into  the  bank  whenever  called 
upon  by  you  to  do  so,  and  likewise  to  relieve 
you  from  all  cash  advances  connected  there- 
with." 

Several  letters  of  credit  were  issued  to 
Fletcher  k  Co.  on  the  footing  of  this  letter. 

The  plaintiffs  alleged  that  it  was  agreed 
and  arranged  between  them  and  Fletcher 
k  Co.  that  the  marginal  letters  of  credit 
obtained  by  the  plaintiffs  from  the  Na- 
tional Bank  of  Scotland  should  be  em- 
ployed to  raise  money  to  pay  for  goods 
purchased  in  China  for  the  purpose  of 
being  consigned  to  the  plaintiffs,  and 
that  whenever  drafts  were  drawn  in  pur- 
suance of  the  letters  of  credit  FLtcher  k 
Co.  should  remit  to  the  plaintiffis  by  the 
mail  leaving  China  for  England  next  after 
the  date  when  the  drafts  were  drawn  bills 
of  lading  of  goods  of  sufficient  value  to 
provide  for  and  indemnify  the  plaintiffs 
from  liability  in  respect  of  such  drafts. 

In  the  month  of  June,  1865,  the  defen- 
dants, the  Chartered  Mercantile  Bank  of 
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India,  London  and  China  (hereafter  called 
the  Chartered  Bank),  who  had  an  agency 
at  Shanghai,  received  from  their  manager 
there  five  drafts,  numbered  from  4907  to 
4911,  for  10,000/.  in  all,  which  had  been 
drawn  by  some  members  of  the  firm  of 
Fletcher  &  Co.  in  the  name  of  the  firm 
under  the  letters  of  credit 

The  bill  alleged  that  the  plaintiffs  very 
shortly  before  the  bill  was  filed  had  ascei> 
tained,  as  the  fact  was,  that  these  drafts  for 
10,OOOZ.  were  not  drawn  for  or  on  account 
of  any  business  transaction  of  Messrs. 
Fletcher  &  Co.,  and  that  they  were  drawn 
by  some  of  the  members  of  that  firm,  in 
fraud  and  violation  of  the  agreement  be- 
tween the  plaintiffs  and  Fletcher  &  Co.,  and 
that  the  Chartered  Bank  at  the  time 
when  they  took  the  drafts  had  notice  that 
they  were  not  drawn  for  any  purpose  for 
which  the  marginal  letters  of  credit  could 
properly  be  used. 

The  bill  also  alleged  that  no  notice  was 
sent  to  the  plaintiffs  or  to  Messrs.  Glyn  & 
Co.  by  Fletcher  &  Co.  that  the  drafte  for 
10,000/.  had  been  drawn. 

The  circumstances  under  which  these 
drafts  for  10,000/.  had  been  drawn  were 
alleged  by  the  bill  to  be  the  following : 

In  the  year  1863  James  GilfiUan,  a 
clerk  to  Fletcher  <k  Co.,  purchased  a  steamer 
on  account  of  himself,  James  Webster 
and  another  for  11,000/.,  of  which  one- 
third  was  paid  by  Webster  and  the  remain- 
ing two-thirds  by  money  which  Webster 
borrowed  from  the  Shanghai  branch  of  the 
Chartered  Bank  on  the  security  of  two 
promissory  notes,  one  made  and  the  other 
indorsed  by  him.  Gilfillan  subsequently 
purchased  Webster's  interest  in  the  steamer, 
and  accordingly  procured  the  Chartered 
Bank  to  give  up  these  two  promissory  notes 
to  Webster  in  exchange  for  another  pro- 
missory note  for  25,000  taels  (equal  to 
about  8,000/.),  which  QUfillan  indorsed  and 
delivered  to  the  Chartered  Bank.  The  last- 
mentioned  note  was  renewed  at  maturity, 
and  the  renewal  fell  due  in  March,  1864, 
when  Gilfillan  borrowed  from  the  Char- 
tered Bank  10,000  taels  additional  for  pur- 
poses connected  with  the  sUamer,  and  to 
secure  this  sum,  as  well  as  the  prior  debt 
of  25,000  taels,  he  indorsed  and  delivered 
to  the  Chartered  Bank  a  promissory  note 
for  35,000  taels. 


The  promissory  note  for  35,000  taels  was 
twice  renewed,  and  the  second  of  the  notes 
given  by  way  of  renewal  fell  due  on  the 
25th  of  April,  1864.  At  this  time  the  papers 
relating  to  the  steamer  were  required  to  be 
produced  in  the  British  Consular  Court  at 
Shanghai  for  the  purpose  of  certain  legal 
proceedings,  which  had  been  instituted  by 
Gilfillan  with  reference  to  the  steamer,  and 
Giltillan,  in  order  to  obtain  the  papers  from 
the  manager  of  the  Shanghai  Branch  of  the 
Chartered  Bank,  induced  Archibald  Camp- 
bell, a  member  of  the  firm  of  Fletcher  «fe 
Co.,  to  indorse  in  the  name  of  the  firm  a 
promissory  note  for  45,000  taels,  dated  the 
25th  of  April,  1864,  which  had  been  signed 
by  Giltillan  and,  so  far  as  the  plaintiffs 
could  ascertain,  by  one  Laidlaw.  Campbell 
indorsed  the  note,  in  order  to  guarantee 
that  the  papers  relating  to  the  steamer 
should  be  returned  to  the  manager  of  the 
Shanghai  Branch  of  the  Chartered  Bank, 
and  Gilfillan  received  from  him  the  papers 
of  the  ship  on  delivering  to  him  the  last- 
mentioned  note  indorsed  in  the  name  of 
Fletcher  &  Co. ;  and  of  the  amount  of 
the  note,  35,000  taels  were  applied  in 
satisfaction  o£  the  note  for  35,000  taels 
which  became  due  on  the  25th  of  April, 
1864,  and  the  remainder  was  paid  to 
Gilfillan. 

The  promissory -note  for  40,000  taels 
became  due  on  the  28th  of  July,  1864. 
Before  it  became  due  Gilfillan  had  left 
Shanghai  for  England,  having  appointed 
Laidlaw  his  attorney  to  act  for  him  with 
reference  to  the  steamer.  The  papers  re- 
lating to  the  steamer  were  not  returned  to 
the  manager  of  the  Shanghai  Branch  of  the 
Chartered  Bank,  and  when  the  last-men- 
tioned note  became  due  Laidlaw  proposed 
to  give  to  the  Chartered  Bank  a  mortgage 
on  the  steamer,  but  it  was  contrary  to  the 
regulations  of  the  bank  to  take  mortgages 
on  ships ;  and  the  manager  of  the  Shanghai 
branch  accordingly  declined  to  take  a  mort- 
gage of  the  ship,  and  required  Laidlaw 
to  procure  as  security  for  the  amount  due 
a  promissory  note  of  Fletcher  &  Co.  and 
some  collateral  security,  and  accordingly 
one  of  the  members  of  that  firm,  at  Laid- 
law*s  request,  signed  the  name  of  the  firm 
to  a  promissory  note  for  40,000  taels, 
dated  the  25th  of  July,  1864,  drawn  in 
favour  of  the  Chartered  Bank,  and  Laidlaw 
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delivered  to  the  manager  at  Shanghai  of 
the  Chartered  Bank  the  last-mentioned 
promissory  note  for  40,000  taels  as  security 
for  the  amount  due  by  Gilfillan,  and  also  gave 
some  further  security  for  payment  of  the 
last-mentioned  sum.  Afterwards  and  before 
the  last-mentioned  note  for  40,000  taels 
became  due,  a  member  of  the  firm  of 
Fletcher  <fe  Co.,  at  the  instance  of  Laidlaw, 
signed  the  name  of  his  firm  to  seven  drafts 
on  Messrs.  Glyn  <k  Co.  in  favour  of  the 
Chartered  Bank  for  14.000^.  The  last-men- 
tioned drafts  on  Glyn  &  Co.  were  some  of 
the  bills  with  marginal  credits  attached, 
which  had  been  procured  by  the  plaintiffs 
on  behalf  of  the  firm  of  Fletcher  cfe  Co. 
under  the  circumstances  before  stated,  and 
included  the  five  drafts  numbered  from 
4907  to  4911. 

The  seven  drafts  were  signed,  in  order 
that  they  might  be  delivered  to  the  manager 
of  the  Shanghai  branch  of  the  Chartered 
Bank,  as  security  for  the  sum  of  40,000 
taels  due  by  Gilfillan ;  and  Laidlaw  deli- 
vered them  to  the  manager  as  collateral 
security  for  the  40,000  taels,  and  obtained 
from  him  the  collateral  security  originally 
given  to  secure  payment  of  tjiat  sum.  The 
promissory  note  for  40,000  taels,  dated 
the  26th  of  July,  1864,  fell  due  in  the 
month  of  January,  1865.  It  was  not  then 
paid,  but  at  the  instance  of  Laidlaw,  a  mem- 
ber of  the  firm  of  Fletcher  <k  Co.  signed, 
by  way  of  renewal,  in  the  name  of  his  firm 
a  promissory  note  for  40,000  taels,  and  the 
last-mentioned  note  was  given  to  the  mana- 
ger at  Shanghai  of  the  Chartered  Bank. 
This  last-mentioned  note  was  payable  a 
monch  after  date,  but  it  was  arranged 
between  the  manager  of  the  Chartered 
Bank  and  Laidlaw  that,  if  necessary,  it 
should  be  renewed,  and,  in  fact,  the  last- 
mentioned  note  had  not  been  paid. 

The  Chartered  Bank  alleged  that,  on  the 
5th  of  April,  1865,  Fletcher  &  Co.  paid 
the  sum  of  8,000  taels,  part  of  the  said  sum 
of  40,000  taels;  and  that  the  Chartered 
Bank  thereupon  delivered  up  to  Fletcher  & 
Co.  two  of  the  drafts  on  Messrs.  Glyn  <k 
Co.,  but  that  the  sum  of  32,000  taels, 
residue  of  the  40,000  taels,  was  still  due, 
and  the  Chartered  Bank  retained  and  now 
held  the  five  drafts  numbered  4907  to  491 1, 
and  claimed  a  right  to  enforce  payment 
thereol 


The  bill  contained  the  following  allega- 
tion as  to  the  practice  relative  to  letters  of 
credit  granted  to  a  foreign  firm.  "  The  course 
of  dealing  and  practice  relative  to  the  issue 
and  user  of  marginal  letters  of  credit  is 
well  established,  and  was  weU  known  to  the 
manager  of  the  Shanghai  branch  of  the 
Chartered  Bank  at  the  time  when  he  took 
the  several  drafts  on  Messrs.  Glyn  &.  Co., 
which  were  delivered  to  him  as  aforesaid. 
Whenever  such  marginal  letters  of  credit 
are  granted  by  a  bank  in  the  country  in 
favour  of  a  firm  carrying  on  business 
abroad,  the  bank  granting  the  letters  of 
credit  requires  the  security  of  some  firm 
carrying  on  business  in  England  for  the 
repayment  of  any  money  which  may  be 
paid  in  respect  of  such  draft ;  and  the  mar- 
ginal letters  of  credit  are,  according  to  the 
usual  practice,  sent  to  the  foreign  firm  to 
enable  it  to  raise  funds  for  buying  produce 
to  be  consigned  to  England  ;  and  the  usual 
practice  is,  that  a  firm  holding  such  mar- 
ginal letters  of  credit,  one  or  two  days 
before  the  mail  leaves  for  England,  draws 
under  the  credit  drafts  for  an  amount  suffi- 
cient to  raise  the  sum  required  to  pay  for 
any  produce  which  it  may  be  about  to 
consign  to  England.  The  foreign  firm  then 
sells  the  said  drafts,  and  the  purchaser 
sends  them  to  England  for  acceptance  by 
the  then  next  mail,  and  the  drawer  sends 
by  the  same  mail  notice  of  the  drafts,  and 
also  the  bills  of  lading  of  the  consignments 
purchased  with  the  proceeds  of  the  drafts." 

It  appeared,  however,  that  there  were 
two  kinds  of  marginal  credits  in  use  amongst 
merchants,  viz.,  "  open  credits  *'  and  "  docu- 
mentary credits.'*  The  difference  between 
them  is  explained  in  the  following  passage 
from  the  answer  of  the  Chartered  Bank. 
"  We  deny  that  the  course  of  dealing  and 
practice  relative  to  the  issue  and  user  of 
marginal  letters  of  credit  is  correctly  stated 
in  the  26th  paragraph  of  the  plaintiff's  bill; 
and,  on  the  contrary,  we  say  that  the  course 
of  dealing  and  practice  relative  to  the  issue 
and  user  of  such  marginal  letters  of  credit 
differ  considerably  in  different  parts  of  the 
mercantile  world,  and  the  terms  of  such 
issue  and  user  depend  upon  the  actual 
agreement  between  the  parties,  and  upon 
the  terms  apparent  on  the  face  of  such 
marginal  lettiirs  of  credit  We  believe  it  is 
a  common,  but  by  no  means  an  invariable 
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practice,  that  when  such  marginal  letters  of 
credit  as  in  the  plaintiff's  bill  mentioned 
are  granted  by  a  bank  in  this  country,  in 
favour  of  a  firm  carrying  on  business  abroad, 
the  bank  granting  the  letters  of  credit 
requires  the  security  of  some  firm  carrying 
on  business  in  England  for  the  repayment 
of  any  money  which  may  be  paid  in  respect 
of  any  draft  drawn  under  such  letter  of 
credit ;  but  if  the  credit  of  the  foreign  firm 
were  good,  such  security  would  not  in  all 
cases  be  considered  necessary ;  and,  accord- 
ingly, whether  such  security  is  given  or  not 
depends  on  the  credit  and  standing  of  the 
firm  in  whose  favour  such  letters  of  credit 
are  granted.  We  believe  the  marginal  letters 
of  credit  which  are  issued  in  this  country, 
according  to  the  usual  practice,  are  sent  to 
the  foreign  firm,  not  merely  to  enable  it 
to  raise  funds  for  buying  produce  to  be 
consigned  to  England,  but  as  a  guarantee 
to  the  purchasers  of  the  bills  of  such  foreign 
firm  that  such  bills  will  on  presentation  be 
accepted,  and  also  to  give  more  complete 
facilities  for  raising  money  to  the  foreign 
firm  in  whose  favour  such  marginal  letters 
of  credit  are  issued.  Marginal  letters  of 
credit  are  usually  either  *  open  credits '  or 
*  documentary  credits.'  *  Open  credits '  are, 
on  the  face  of  them,  engagements  on  the 
part  of  the  party  giving  such  credits  to 
accept  the  drafts  drawn  under  such  credits 
unconditionally,  except  that  generally  there 
is  a  certain  limit  as  to  the  time  within 
which  the  credits  are  to  be  available ; 
whereas  *  documentary  credits '  are  en- 
gagements to  accept  bills  drawn  under 
them  subject  to  a  condition  or  proviso  on 
the  face  of  the  credit  that  the  drafts,  when 
presented  for  acceptance,  are  to  be  accom- 
panied by  bilb  of  lading  or  shipping  docu- 
ments. The  credits  granted  by  the  National 
Bank  of  Scotland  are  *open  credits.'  It  is 
a  common,  but  by  no  means  uniform  prac- 
tice, that  any  firm  carrying  on  business  at 
Shanghai,  or  elsewhere  in  China,  which 
holds  such  marginal  letters  of  credit  as  in 
the  plaintiffs'  bill  mentioned,  one  or  two 
days  before  the  mail  leaves  for  England, 
draws  under  the  credit  drafts  for  an  amount 
sufficient  to  raise  the  sum  required  to  pay 
for  any  produce  which  it  may  be  about  to 
consign  to  England,  and  sells  or  discounts 
the  said  drafts.  But  we  say  that  such  mar- 
ginal letters  of  credit,  if  *  open  credits,'  are 


frequently  used  by  the  firms  in  whose 
favour  they  are  granted  for  other  purposes 
than  raising  money  for  the  purchase  of 
produce,  and,  in  fact,  to  enable  such  firms 
to  raise  money  for  tlieir  general  purposes 
as  upon  any  other  security;  and  it  is  not 
the  custom  or  practice  for  the  banks  or 
other  persons  who  discount  or  purchase  the 
drafts  drawn  under  such  marginal  letters 
of  credit,  and  they  do  not  consider  it  is, 
and  we  submit  it  is  not  their  duty  to  in- 
quire into  the  authority  under  which  such 
drafts  are  drawn." 

The  drafts  in  question  in  the  present 
case  were  not  accompanied  by  any  shipping 
documents. 

The  bill  prayed  that  the  ^ve  drafts, 
numbered  4907  to  4911,  now  held  by  the 
Chartered  Bank,  might  be  delivered  up  to 
be  cancelled,  and  that  the  Chartered  Bank 
might  be  restrained  from  selling  or  negoti- 
ating them,  or  presenting  them  for  accept- 
ance, and  that  Glyu  <&  Co.  might  be 
restrained  from  accepting  them. 

The  main  contention  of  the  plaintiffs  at 
the  hearing  was  that,  under  the  circum- 
stances above  stated,  the  Chartered  Bank 
had  constructive  notice  of  the  agreement 
between  the  plaintiffs  and  Fletcher  &  Co., 
and  of  the  fact  that  the  bills  of  exchange 
in  question  were  drawn  in  fraud  and  viola- 
tion of  that  agreement.  The  case  made  by 
the  pleadings  that  the  Shanghai  manager  had 
actual  notice  that  the  bills  were  improperly 
drawn  was  not  relied  upon. 

Mr,  Cotton  and  Mr,  MethoJd,  for  the 
plain  tiffis. — The  case  of 

Ex  parte  the  Anatic  Banking  Corpora- 
tioTty  Law  Rep.  2  Ch.  Ap.  391 ;  s.  c. 
36  Law  J.  Rep.  (n.s.)  Chanc.  222. 
will  be  relied  upon  against  us.  But  that 
case  does  not  amount  to  a  decision  that  the 
indorsee  of  a  bill  drawn  under  a  letter  of 
credit  has  a  right  of  action  at  law  against 
the  grantor  of  the  letter  of  credit,  and  the 
contrary  is  laid  down  in 

ChittyonBUls,  10th  edit.  p.  193, 

Scott  V.  Pilkingtan,  2  Best  &  S.  11,  see 

p.  43;   s.  a  31  Law  J.  Rep.  (n.s.) 

Q.R  87. 

If  then  the  Chartered  Bank  have  only  an 

equity  as  against  the  National  Bank,  it  is 

clear   that   they   must   be   taken  to  have 

known  the  usual  course  of  dealing  in  refer- 
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ence  to  the  bills  in  question,  and  that  they 
were  guaranteed  by  some  English  firm. 
But  Fletcher  <k  Co.  indorsed  the  bills  in 
question  to  them  in  a  manner  and  for  par- 
poses  at  variance  with  the  usual  coarse  of 
mercantile  dealing.  This  ought  to  have  put 
the  Chartered  Bank  on  inquiry,  and  as  they 
made  none  they  are  affected  with  constrac- 
tive  notice.  That  inquiry  would  have  dis- 
closed the  agreement  between  Fletcher 
ii  Co.  and  the  plaintiffs,  and  that  the  use 
Fletcher  &  Ca  were  making  of  the  bills 
was  in  fraud  and  violation  of  that  agree- 
ment. 

Wkitbread  v.  Jordan,  1  You.  k  C.  303; 
8.  c.  4  Law  J.  Rep.  (n.s.)  Ezch.  Eq. 
38. 
We  submit,  therefore,  that  we  are  entitled 
to  the  relief  that  we  ask. 

Sir  R.  Palmer,  Mr.  WUlcoch  and  Mr, 
Bovrring,  for  the  Chartered  Bank. 

Mr,  De  O^x  and  Mr,  Stirling,  for 
Fletcher  &  Co. 

Mr,  Druce,  for  Glyn  k  Co. 

Mr,  Druce  and  Mr,  Morri$,  for  the 
National  Bank. 

The  defendants  were  not  called  upon. 

James,  V.Q — I  am  of  opinion  that  the 
plaintiffs'  bill  entirely  fails.  The  truth  is 
this  bill  was  drawn  before  the  decision  in 
the  case  of  Eix  parte  the  Asiatic  Banking 
Corporatiofi,  which  seems  to  me  entirely  to 
dispose  of  every  question  in  this  cause. 
In  truth,  independently  of  the  decision 
which  was  arrived  at  in  that  case,  if  this 
had  been  a  matter  entirely  new,  I  should 
myself  have  had  no  hesitation  whatever  in 
holding  that  the  contract  in  this  particular 
case  was  a  contract  with  all  the  world; 
that  is  to  say,  that  the  marginal  note  which 
was  put  upon  the  face  of  the  bill  of  exchange 
purporting  to  be  addressed  to  Fletcher 
k  Co.,  and  signed  by  Mr.  Anderson,  the 
secretary  of  the  National  Bank,  and  which 
was  in  these  words,  "I  hereby,  for  the 
National  Bank  of  Scotland,  authorize  you 
to  draw  the  annexed  bill  of  exchange,  at 
six  months'  sight,  for  2,000Z.  sterling,  on 
Messrs.  Glyn »k Co.,  bankers, in  London,  who 
will  honour  the  same  in  conformity  with 
its  tenor  if  presented  along  with  this  letter 
of  credit  within  one  year  from  this  date," 


was  intended  to  be  a  representation  or  a 
promise  to  any  person  who  should  become  in 
due  course  the  holder  of  that  bill  of  exchange, 
that  the  bill  would  be  duly  honoured ;  and 
therefore  according  to  that  class  of  cases  to 
which  r^erence  is  made  in  the  case  of  Ex 
parte  the  Asiatic  Banking  Corporation  it 
would  be  clearly  a  contract  with  the  owner, 
which  would  be  a  legal  contract,  the  right 
of  which  would  attach  with  the  bill  of 
exchange,  and  in  that  sense  the  contract 
is  negotiable  and  assignable  with  the  bill 
of  exchange.  In  truth,  in  the  case  that 
I  refer  to,  though  there  may  have  been 
other  grounds  upon  which  the  decision 
proceeded,  yet  both  the  learned  Judges 
seem  to  me  to  have  indicated  a  very  clear 
opinion  that  if  it  had  been  necessary  so  to 
decide,  they  would  have  decided,  that  there 
was  a  legal  right  of  action  which  enured 
to  the  person  who  was  the  holder  of  the 
bill  drawn  under  the  letter  of  credit.  That 
being  so,  it  appears  to  me  that  the  holder 
of  this  bill  of  exchange  is,  as  between 
himself  and  all  persons  who  are  liable 
upon  that  bill  of  exchange,  in  exactly  the 
same  position  as  if  the  bill  had  been 
accepted  by  the  National  Bank  of  Scotland, 
or  had  been  accepted  by  the  plaintifiBs, 
Maitland  k  Co.,  upon  some  private  arrange- 
ment between  them  and  Fletcher  k  Co. 
that  the  bill  was  to  be  used  only  for  part- 
nership purposes.  But  it  is  quite  a  novelty 
to  me  to  have  it  suggested  that  the  negoti- 
ability of  a  negotiable  instrument  is  to  be 
affected  by  any  private  arrangement  of  that 
kind,  which  the  parties  do  not  choose  to 
put  upon  the  £ftce  of  the  document  That 
distinction  seems  to  me  to  be  actually  ex- 
pressed in  the  paragraph  of  the  answer 
which  draws  a  wide  distinction  between  an 
open  letter  of  credit  and  a  documentary 
letter  of  credit.  If  it  were  intended  to  limit 
Fletcher  k  Ca  in  the  use  of  this  letter  of 
credit  as  between  themselves  and  the  world 
at  large  to  a  use  for  mercantile  purposes 
connected  with  the  purchase  of  goods,  it 
would  have  been  very  easy  to  have  expressed 
upon  the  face  of  the  document  that  it  was 
to  be  accepted  if  presented  accompanied  by 
bills  of  lading,  or  other  documents  repre- 
senting mercantile  transactions. 

Then,  how  does  the  matter  stand  with 
regard  to  the  facts  of  the  case  1  What  the 
plaintiffs  have  to  do  is  to  shew  that  there 
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was  Bomething  fraudulent  as  against  them 
in  respect  of  the  mode  in  which  these 
particular  bills  got  into  the  hands  of  the 
Chartered  Mercantile  Bank.  What  actually 
took  place  was,  that  these  biUs  were  given 
for  the  purpose  of  releasing  other  docu- 
ments which  had  been  already  deposited  by 
Fletcher  k  Co.  in  their  hands,  and  in 
satisfaction  of  a  promissory  note  on  which 
Fletcher  k  Co.  were  liable  ;  and  then  it  is 
suggested  that  you  ought  to  go  back  to  all 
the  former  history  from  the  commencement 
of  the  transaction,  to  shew  what  possible 
defences  there  might  have  been  in  respect 
of  that  promissory  note  as  between  Fletcher 
k  Co.  and  the  Chartered  Bank.  Of  course 
it  is  impossible  that  the  plaintiffs  can  go 
into  the  history  of  all  the  previous  transac- 
tions of  Fletdier  k  Co.  in  China,  for  the 
purpose  of  saying  this  thing  might  have 
been  impeached,  or  that  thing  might  have 
been  impeached ;  and  therefore  when  these 
bills  were  given  actually  in  exchange  for 
documents  of  great  value  to  Fletcher  k  Co., 
and  in  satisfaction  of  documents  upon  which 
Fletcher  k  Ca  were  liable,  the  plaintiffs 
cannot  be  admitted  to  impeach  them  by 
saying  that  if  the  whole  thing  were  opened 
from  the  beginning  to  the  end,  we  conld 
shew  there  was  something  irregular  in  the 
origin  of  the  transaction.  I  hold  that  it  is 
impossible  to  deal  with  a  negotiable  instru- 
ment apon  any  such  footing  as  that  All 
the  Chartered  Mercantile  Bank  have  to 
shew  is,  that  they  did  give  value  to  Fletcher 
k  Co.  lit  the  time  when  they  took  these 
documents.  They  did  give  value  to  Fletcher 
k  Co.  by  giving  up  the  promissory-notes, 
and  by  giving  up  the  other  documents 
which  were  apparently  of  equal  value,  or, 
at  all  events,  of  the  same  land  of  value 
with  these  biUs  which  they  took.  There- 
fore, there  being  a  legal  right  of  action  in 
respect  of  this  document  in  the  nature  of 
the  right  of  an  indorsee  upon  a  bill  of 
exchange,  I  hold  that  all  they  have  got 
to  shew  is  that  they  have  given  the  same 
value  as  would  enable  them  to  sustain  an 
action  as  indorsees  of  the  bill  of  exchange 
against  the  acceptors.  Being  of  opinion 
that  the  document  is  assignable  at  laW, 
and  that  it  has  been  well  assigned  to  the 
Chartered  Mercantile  Bank  of  India  for 
value,  so  that  they  are  holders  of  it  for 
valuable  consideration,  and  that  there  was 
New  SsRin,  38.— CnARC. 


no  firaud  on  their  part  connected  with  the 
transaction,  the  bill  fails,  and  must  be  dis- 
missed with  costs. 

Mr,  Cotton, — As  regards  Fletcher  k  Co., 
it  is  dear  that  it  was  an  improper  user 
between  the  plaintiff  and  them. 

Jambs,  V.C. — That  is  not  the  case  here. 
You  do  not  seek  any  relief  against  Fletcher 
k  Co.,  and  the  bill  must  therefore  be  dis- 
missed with  costs  as  against  all  the  defen- 
dants. 

SoKoiton — Meitra.  Mayii*rd,  Son  k  CSo.,  for  plain. 
ti£F8 ;  Menrs.  CUrke,  Son  &  RawUds,  for  the 
Cliarterod  Bank ;  Measn.  Murray  k  Hutchins, 
for  Mea«ra.  Fletcher  &  Ca.  and  Measra.  Glyn 
k  Co.;  Meesra.  Anhuret,  ftiorris  &  Co.,  for  the 
National  Bank. 


Jambs,  V.C. 
Feb.  10. 


SLADB  V.  BABLOW. 


PartUicn  Suit — Adverse  Legal  Title — 
Sir  J,  RoWa  Act — Action  at  Law — Statute 
of  LvBiiUUionB. 

Plaintiff  in  a  partition  suit  sought  to 
recover  from  Hie  defendant  possession  of  an 
undivided  share  of  real  estatCy  which  the 
plaintiff  claimed  under  an  adverse  legal 
titUy  du  question  being,  whether  the  estate 
had  passed  by  a  specific  devise  or  by  the 
residuary  devise  in  a  will : — Held,  that  the 
Court  had  no  jurisdiction  to  try  a  question 
of  adverse  legal  title  in  a  partition  suit, 
and  the  bill  toas  ordered  to  be  retained,  with 
liberty  to  plaintiff  to  bring  such  action  as  he 
might  be  advised. 

The  time  within  which  such  an  cution 
must  be  brought  under  the  Statute  of  Limit- 
ations had  expired,  but  the  Court  refused 
to  direct  the  defendant  not  to  set  up  the 
statute  as  a  defence  to  the  action. 

Motion  for  decree.  The  suit  was  for  a 
partition  of  certain  copyhold  lands  at  Horn- 
sey. 

Jeremiah  How  having  been  admitted  as 

tenant,  according  to  the  custom   of  the 

manor  of  Brownswood,  to  certain  copyhold 

lands  at   Homsey,   duly   surrendered  the 
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same  to  the  uses  of  his  will.  Subsequently, 
in  1831,  he  took  from  the  New  River 
Company,  in  exchange  for  part  of  his  said 
copyhold  lands,  another  piece  of  copyhold 
land,  and  he  was  duly  admitted  as  tenant 
thereof,  but  he  never  surrendered  the  same 
to  the  uses  of  his  will 

The  said  Jeremiah  How,  by  his  will, 
dated  January,  1833,  devised  to  his  son 
Samuel  James  How,  in  fee,  according  to 
the  custom  of  the  manor,  all  his  copyhold 
estate  at  Homsey  which  he  had  surrendered 
to  the  uses  of  his  will,  with  the  appurte- 
nances, and  he  devised  his  residuary  real 
estate  to  his  three  sons,  Jeremiah  How, 
Thomas  How  and  Samuel  James  How,  and 
his  daughter  Alice  Slade. 

The  testator  died  in  1834,  seised  for  an 
estate  of  inheritance  of  the  copyhold  land 
he  had  taken  from  the  New  River  Company, 
and  which  had  never  been  surrendered  to 
the  uses  of  his  will  Shortly  afterwards 
Samuel  James  How  entered  into  possession 
of  this  piece  of  land.  The  defendant, 
Frederick  Barlow,  claimed  as  a  purchaser 
under  him.  The  land  had  been  enfran- 
chised some  years  before  the  institution  of 
this  suit. 

The  plaintiffs,  who  claimed  as  the  heirs- 
at-law  of  Alice  Slade,  by  their  original  bill 
alleged  that  on  the  testator's  death  the 
legal  estate  in  the  said  piece  of  land 
devolved  upon  his  three  sons  as  his  heirs- 
at-law,  but  that  Alice  Slade  was  entitled 
in  equity  to  one  undivided  fourth  of  the 
same  hmd.  Subsequently  the  plaintiffs 
amended  their  bill,  and  claimed  that  Alice 
Slade  and  the  three  sons  of  the  testator 
became  entitled  to  the  piece  of  land 
under  the  residuary  devise  as  tenants  in 
common. 

Mr,  Kay  and  Mr.  Charles  Hall,  for  the 
plaintiffs. 

Mr,  Joshua  WUltams  and  Mr.  Shehheare 
took  a  preliminary  objection,  that  there 
was  no  equity  in  the  case.  The  suit  was 
merely  instituted  to  determine  an  adverse 
legal  title.  In  Bolton  v.  Boltcn,  an  unre- 
ported case,  decided  by  Stuart,  V.C,  and 
affirmed  by  the  Lords  Justices,  a  similar 
bill  to  this  had  been  retained  for  a  year, 
with  liberty  to  the  plaintiff  to  bring  an 
action. 


Mr.  Kay,  in  reply,  relied  upon  Sir  John 
Rolfs  Act.  It  woidd  be  idle  to  send  the 
case  to  law:  the  question  was  one  of  con- 
struction, and  after  determining  that  question 
in  a  common  law  court,  they  would  have  to 
come  back  here  for  a  partition. 

Jajibs,  V.C.  (without  calling  upon  the 
defendant's  counsel)  said,  he  should  follow 
the  order  in  Bolton  v.  BoUon.  It  would  be 
using  Sir  John  Rolfs  Act  for  an  indirect 
purpose  if  the  Court  were,  under  colour  of 
a  suit  of  this  kind,  to  determine  legal  ques- 
tions as  to  the  legal  title  of  a  claimant 
adverse  to  the  party  in  possession.  The 
bill  must  be  retained  for  a  year,  with 
liberty  to  the  plaintiffs  to  bring  such  action 
as  they  might  be  advised. 

Mr.  Kay  said  there  would  be  this  diffi- 
culty. The  litigation  had  been  begun  in 
time,  but  since  the  bill  was  filed  the  time 
allowed  by  the  Statute  of  Limitations  had 
elapsed,  and  that  statute  might  be  pleaded 
in  bar  of  any  action.  He  asked  that  the 
defendant  might  be  directed  not  to  plead 
the  statute  in  any  action. 

Mr.  Williams  referred  to  the  recent  case 
of  ^«onv.  Smith  {\). 

James,  V.C.  said  he  had  no  jurisdiction 
to  give  any  such  direction  as  asked.  Here 
there  was  litigation.  A  partition  suit  was 
based  on  the  assumption  that  there  was  no 
litigation,  but  that  two  or  more  persons 
were  together  entitled  to  pn»perty.  The  bill 
was  retained  merely  because  it  might  be 
determined  at  law  that  the  plaintiffs  had 
become  entitled  as  tenants  in  common. 
But  the  position  of  the  parties  in  proceed- 
ings at  law  could  not  be  altered  by  an 
order  retaining  the  biH 

Solioitora — Meesra.  S.  F.  Laagham  k  Son,  fur 
plaintiff;  Menn.  Oldenhaw  k  Sod,  for  defen- 
dant. 


(1)  Weekly  Notes,  1869,  p.  19. 
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MAB80N  V,  THB  LONDON, 
CHATHAM  AND  DOVER  BAIL- 
WAY  COMPANY  (2). 

Lands  Clauses  Consolidation  Act^  1845, 
*.  92. — Form  of  Decree. 

Form  of  decree  in  a  case  where  a  railway 
company y  having  taken  part  of  the  curtilage 
of  a  house,  were  decreed  to  take  the  whole 
house  and  curtilage. 

This  case  is  reported  in  37  Law  J,  Rep, 
(n.s.)  Chanc.  483.  It  now  came  on  for 
farther  consideration. 

By  the  decree  at  the  hearing,  it  was 
declared  that  the  defendants,  the  London, 
Chatham  and  Dover  Railway  Company, 
were  bound  to  purchase  the  whole  of  the 
copyh<dd  premises  to  which  the  plaintiff, 
Thomas  Frederick  Marson,  was  admitted 
tenant  on  the  9th  of  December,  1861 ;  and 
which  premises  were  comprised  in  the  in- 
denture of  lease  of  the  28th  of  December, 
1864,  in  the  plaintiffs'  bill  mentioned.  And 
that  the  plaintiffs  were  not  bound  to  sell  a 
part  of  the  said  premises  to  the  company, 
they  being  able  and  willing  to  sell  and 
make  a  title  to  the  whole  thereof.  And  it 
was  ordered,  that  an  inquiry  be  made  whe- 
ther a  good  title  could  be  made  to  the  said 
premises.  And  the  further  consideration  of 
the  cause  was  adjourned. 

The  chief  clerk  had  certified  that  a  good 
title  could  be  made. 

The  only  question  which  now  arose  was 
as  to  the  proper  form  of  decree. 

Mr,  Druce  and  Mr,  Bardswelly  for  the 
plaintiffs. 

Mr.  Amphletty  Mr,  Kekewich  and  Mr. 
Horsey,  for  the  defendants. 

The  following  is  the  decree  as  eventually 
settled: 

This  CouKT  doth  order  that  the  defen- 
dants, the  London,  Chatham  and  Dover 
Railway  Company,  do  forthwith  take  all 
necessary  and  proper  proceedings  under  the 
provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  1846,  for  the  purpose  of  ascer- 
taining the  amount  to  be  paid  by  the  said 
defen^uits,  the  London,  Chatham  and  Dover 
Railway  Company,  to  the  plaintiffs,  Fre- 
derick  Boyd    Marson  and  Thomas   Fish 


Marson,  as  the  value  of  the  whole  of  the 
copyhold  premises  in  the  bill  mentioned ; 
and  it  is  ordered  that  the  defendants,  the 
London,  Chatham  and  Dover  Railway  Com- 
pany, do  pay  to  the  plaintiffs,  Frederick 
Boyd  Marson  and  Thomas  Fish  Marson, 
the  value  of  the  said  copyhold  premises 
within  one  month  after  such  value  shall 
have  been  ascertained  in  manner  aforesaid; 
and  thereupon  it  is  ordered  that  the  plain- 
tiffs, Frederick  Boyd  Marson  and  Thomas 
Fish  Marson,  do  execute  a  proper  convey- 
ance and  surrender  of  the  premises  to  the 
said  defendants,  the  London,  Chatham  and 
Dover  Railway  Company,  such  conveyance 
to  be  settled  by  the  Judge  in  case  the  par- 
ties differ.  And  this  Court  doth  declare 
that  the  plaintiffs,  Frederick  Boyd  Marson 
and  Thomas  Fish  Marson,  are  entitled  in 
the  mean  time  to  a  lien  on  the  said  copy- 
hold premises  for  the  value  thereof  so 
to  be  ascertained  as  aforesaid;  and  it  is 
hereby  referred  to  the  taxing  Master  to  tax 
the  costs  of  the  defendants,  James  Parsons 
and  Charles  Alfred  Potter,  of  this  suit;  and 
it  is  ordered  that  the  plaintiffs,  Frederick 
Boyd  Marson  and  Thomas  Fish  Marson,  do 
pay  to  the  said  defendants,  James  Parsons 
and  Charles  Alfred  Potter,  the  amount  of 
their  said  costs  when  so  taxed ;  and  it  is 
hereby  referred  to  the  said  taxing  Master 
to  tax  the  costs  of  the  plaintiffs,  Frederick 
Boyd  Marson  and  Thomas  Fish  Marson,  of 
this  suit ;  and  it  is  ordered  that  the  defen- 
dants, the  London,  Chatham  and  Dover 
Railway  Company,  do  pay  to  the  plaintiffs, 
Frederick  Boyd  Marson  and  Thomas  Fish 
Marson,  their  costs  of  this  suit,  and  also 
such  further  sums  as  the  plaintiffs,  Frederick 
Boyd  Marson  and  Thomas  Fish  Marson, 
shall  pay  to  the  said  defendants,  James 
Parsons  and  Charles  Alfred  Potter,  for  their 
said  costs  as  aforesaid;  and  it  is  ordered 
that,  in  case  default  be  made  by  the  defen- 
dants, the  London,  Chatham  and  Dover 
Railway  Company,  in  paying  to  the  plain- 
tiffs, Frederick  Boyd  Marson  and  Thomas 
Fish  Marson,  the  value  of  the  said  copy- 
hold premises  when  so  ascertained  as 
aforesaid,  within  the  time  appointed  for 
that  purpose  as  aforesaid,  the  plaintiffs  are 
to  be  at  liberty  to  apply  to  this  Court  with 
respect  to  the  possession  of  the  copyhold 
premises,  or  to  the  enforcing  of  their  said 
lien  ;  and  any  of  the  said  parties  are  to  be 
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at  liberty  generally  to  apply  to  this  Court, 
as  they  may  be  advised. 

SolkntorB — Mewra.  Marion  k  Dudley,  for  pUin- 
tiff;  Meflsn.  Freshfields,  for  defendaDts. 


HALDANB  th  SCKFOBD. 


James,  V.C.  ) 
March  6.     f 

Prctctice — Production  of  Documents  by 
Plaintiff — Defendant  in  Contempt, 

A  defendant  in  contempt  for  non-com- 
pliance  with  orders  of  the  Court  is,  nevertheless^ 
entitled  to  an  order  for  the  production  of 
documents  by  the  plaintiff  to  support  his 
case  under  an  inquiry  directed  by  the  decree. 

Adjourned  summons  taken  out  by  the 
defendants  for  the  production  of  documents 
by  the  plaintiff. 

The  plaintiff  was  one  of  the  executors  of 
the  testator,  for  the  adminlBtration  of  whose 
estate  the  suit  had  been  instituted.  The 
defendants  were  two  others  of  the  testator's 
executors,  and  were  resident  in  Jersey.  A 
decree  had  been  made  directing  inquiries 
at  chambers  as  to  the  testator's  domicil 
and  next-of-kin.  The  defendants  required 
certain  documents  in  the  possession  of  the 
plaintiff  to  support  their  case  under  these 
inquiries,  and  took  out  this  summons  re- 
quiring the  plaintiff  to  make  the  usual 
affidavit  as  to  documents.  The  plaintiff 
opposed  the  application  upon  the  ground 
that  the  defendants  were  in  contempt,  by 
reason  of  their  disobedience  to  orders  of  the 
Court  requiring  them  to  execute  certain 
powers  of  attorney  to  enable  a  receiver 
appointed  in  the  suit  to  get  in  the  testator's 
outstanding  estate. 

Mr.  Eddis,  for  the  defendants,  in  support 
of  the  application,  said,  they  required  the 
production  of  the  documents  for  their 
defence.  It  had  been  decided  that  a  de- 
fendant in  contempt  could  have  an  order 
for  the  production  of  documents  by  a 
plaintiff — 

Wilson  V.  Bates,  3  Myl.  &  Cr.  197;  s.c 

7  Law  J.  Rep.  (n.s.)  Chanc.  131. 

F7y  V.  Ernest,  12  W.  Rep.  97;  s.  c  9 

Jur.  N.S.  1151. 

[Jambs,   V.C.   observed,  that  in   both 

those  cases  the  contempt  was  by  reason  of 

the  party  not  being  able  to  pay,  not  because 


he  had  wilfully  refused  to  obey  an  order  of 
the  Court.] 

Mr.  Amphlett  and  Mr.  Crossley,  for  the 
plaintiff,  opposed  the  application.  —  The 
defendants  had  wilfully  refused  to  execute 
certain  orders  of  the  Court.  They  were  out 
of  the  jurisdiction,  so  that  the  orders  could 
not  be  enforced.  Under  these  circumstances, 
the  defendants  were  not  entitled  to  any 
indulgence  from  the  Court — 

Hewitt  V.  McCartney,  13  Ves.  660. 
The  plaintiff  had  also  obtained  against  the 
applicants  an  order  for  production  of  docu- 
ments, with  which  they  had  not  complied 

Jambs,  Y.C.  (without  hearing  a  reply) 
said — Is  it  possible  to  say  that  because  a 
man  is  in  contempt  he  cannot  have  the 
evidence  which  he  requires  in  support  of 
his  case  f  Here  an  inquiry  has  been  directed 
in  chambers  as  to  the  next-of-kin  and 
domicil  of  the  testetor.  It  is  the  plaintiff 
who  is  going  on  with  this  inquiry,  and  it  is 
impossible  he  can  be  allowed  to  go  on  with  it, 
and  yet  preclude  the  defendante  from  bring- 
ing the  evidence  they  require  for  the  purposes 
of  the  same  inquiry.  The  order  will  be  for  the 
plaintiff  to  make  his  affidavit  as  to  docu- 
ments within  seven  days  after  the  defen- 
dants have  made  a  sufficient  affidavit  as  to 
documents ;  and  that  the  plaintiff  also  pro- 
duce the  documents  in  his  possession  within 
seven  days  after  the  defendante  have  pro- 
duced the  documents  in  their  possession. 

Solicitors — Meesrs.  Lambert  &  Burgin,  for  plaiii- 
tiff ;  Mr.  W.  J.  Myatt,  for  defendant. 


OMILLT,  M.R.  ^ 

17,19,22;  } 
pril  16.  ) 


HBATH  V.  BUCKKALL. 


LOBD  ROMILLT,  M.R. 

March 
April 

Injunction — Ancient  Lights  altered  and 
enlarged. 

If  the  owner  of  ancient  lights  so  alters 
and  enlarges  them  that  they  would,  in  course 
of  time,  impose  an  additional  servitude  on 
neighbouring  land,  equity  will  not  restrain 
the  owner  of  the  servient  tenement  from 
obstructing  them. 

The  case  of  Tapling  v.  Jones  considered. 

The  plaintiff  being  possessed  of  certain 
houses  in  Crutched  Friars,  in  the  dty  of 
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London,  which  contained  ancient  lights, 
pulled  them  down  and  rebuilt  them.  The 
new  building  was  more  than  twice  the 
height  of  the  old  one,  and  it  did  not  stand 
on  precisely  the  same  lines ;  for  one  of  the 
walls  was  in  part  set  back  and  in  part  set 
forward.  None  of  the  old  windows  were 
retained,  except  two,  which  were  not  of 
sufficient  size  or  importance  to  support  the 
case  of  the  plaintiff;  but  some  of  the  new 
windows  coincided  as  to  a  small  part  of 
their  area  with  the  old  ones ;  others,  being 
in  the  wall  built  on  the  new  lines,  occupied 
in  part  the  same  relative  positions,  although 
in  different  planes ;  and  the  rest  were  en- 
tirely new.  Thus  the  uninterrupted  enjoy- 
ment of  these  windows  would  give  the 
plaintiff  a  new  easement  over  the  adjoining 
knd. 

The  defendants  built  upon  the  adjoining 
land  in  such  a  manner  as  materially  to 
obstruct  the  access  of  light  and  air  both  to 
the  new  windows  and  the  parts  of  the  old 
ones  still  remaining ;  and  the  present  bill 
was  filed  to  restrain  them  from  permitting 
the  obstruction  to  continue. 

Mr.  Souihgate  and  Mr,  Bugshawe,  for 
the  plaintiff. — A  sufficient  obstruction  is 
proved  to  give  us  a  title  to  relief — 

Clarke  v.  Clark,  85  Law  J.  Rep.  (n.s.) 

Chanc.  151  ;  s.  c.  1  Ch.  Ap.  16. 
Yates  V.  Jack,  35  Law  J.  Rep.  (n.s.) 

Chanc.  539;  s  c.  1  Oh.  Ap.  295. 
DeiU  V.  ike  Auction  Mart  Co.,  35  Law  J. 

Rep.   (N.s.)  Chanc.  565;    s.  c.  Law 

Rep.  2  Eq.  238. 
Stokes  V.   the    City   Offices   Company, 

11  Jur.  N.S.  560. 
Calcraft  v.  Thompson,  15  W.  Rep.  387. 
Lanfranchi  v.    Mackenzie,   36  Law  J. 

Rep.  (n.s.)  Chanc.  518;   s.  c.  Law 

Rep.  4  Eq.  421. 
Senior  v.  Pawson,  Law  Rep.  3  Eq.  330. 
Brook  V.  Archer,  Weekly  Notes,  Jan. 

18,  1868. 
Courtald   v.  Legh,    38   Law  J.    Rep. 

(n.s.)  Exch.    45  ;   s.  c.  Law  Rep.  4 

Exch.  126. 
Battishill  v.  Reed,  18  Com.  B.  Rep.  696; 

s.  c.  25  Law  J.  Rep.  (N.a)  C.P.  290. 
Wilton  V.  Toumend,  1  Dr.  &  Sm.  324 ; 

8.  c  30  Law  J.  Rep.  (n.s.)  Chanc 

25. 
And  we  are  not  deprived  «f  our  right  by 


having  rebuilt  the  house  and  made  new 
windows — 

Tapting  y.  Jones,    11    H.L   Cas.  290; 

s.  c.  34  Law  J.  Rep.  (n.s.)  C.P.  342. 

Hutchinson  v.    Copestake,  8    Com.    B. 

Rep.  N.S.  102. 
Cooper  V.  Jffubhuck,  30  Beav.  160 ;  s.  c. 

31  Law  J.  Rep.  (n.s.)  Chanc.  123. 
Candy  v.  Arthur,  Weekly  Notes,  August 
10,  1867. 
When  a  legal  injury  has  been  committed, 
this  Court  will  interfere  by  injunction — 
The    Curriers'    Company    v.    Corbett, 
2  Dr.  &  Sm.  355 ;  s.  c  on  appeal, 
11  Jur.  N.S.  719. 

Sir  Ronndell  Palmer,  Mr,  Jessel  and 
Mr,  Rodwell,  for  the  defendants. — The 
plaintiff's  house  now  receives  more  light 
than  it  did  before  the  alterations,  and  no 
substantial  injury  is  done. 

Jackson  v.  the  Duke  of  Newcastle,  10 
Jur.  N.S.    688;    s.c.    3    De   Gex, 
J.  &  S.  275;    33  Law  J.  Rep.  (n.s.) 
Chanc.  698. 
Back  V  Stacey,  2  Car.  &  P.  465. 
Wynstanley  v.  Lee,  2  Swanst.  333. 
Durell  V.  Pritchard,  35  Law  J.  Rep. 
(n.s.)  Chanc.  223 ;    s.  c.  1  Ch.  Ap. 
244. 
Robson  V.  Whittingham,  35  Law  J.  Rep. 
(N.s.)  Chanc.  227 ;   s.  c.   1  Ch.  Ap. 
444. 
Even  at  law  it  is  not  immaterial  that  he 
has  altered  the  mode  of  his  enjoyment  to 
the  prejudice  of  the  defendant — 

Oarritt  v.  Sharp,  3  Ad.  <k  E.  325. 
But,  admitting  that  he  could  obtain  damages 
at  law,  he  is  not  entitled  to  an  injunction 
in  this  court.  The  uninterrupted  enjoyment 
of  light  coming  to  the  new  windows  would 
give  him  new  rights  over  the  land  of  the 
defendant,  and  this  cannot  be  prevented 
except  by  acts  which  will  expose  the  defen- 
dant to  an  action  at  law.  Equity,  however, 
will  not  assist  the  plaintiff  to  acquire  these 
rights.  TapUng  v.  Jones,  being  a  ca^  at 
law,  has  not  decided  this  question.  In 

Rundell  v.  Murray,  Jac.  316, 
Lord  Eldon  said — "A  Court  of  equity 
frequently  refuses  an  injunction  where  it 
acknowledges  a  right,  wherever  the  conduct 
of  the  party  had  led  to  the  state  of  things 
which  occasions  the  application.*' 
Mr,  Southgate,  in  reply. 
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The  Master  OF  thb  Rolls  (April  16). — 
This  case  involves  a  most  important  ques- 
tion— whether  a  man  who  has  an  easement 
over  the  land  of  his  neighbour  in  respect  of 
the  access  of  light  and  air  to  a  small  win- 
dow may,  by  erecting  a  large  and  entirely 
new  building  in  which  that  small  window 
is  partially  retained,  acquire  a  perfectly  new 
and  distinct  easement  over  his  neighbour's 
land.  The  plaintiff's  ancient  lights  consisted 
o^  I  think,  four  or  five  windows.  He  has 
erected  an  entirely  new  building,  more 
than  double  the  height  of  the  old  one  ;  he 
has  cut  off  more  than  three- fourths  of  each 
of  the  old  windows,  and  made  a  new  set 
of  windows  looking  over  the  defendant's 
land  ;  and  the  question  is  whether  he  can 
now  prevent  the  owner  of  the  servient  tene- 
ment from  building  a  house  opposite  to 
him.  The  mode  in  which  a  similar  question 
was  dealt  with  by  Sir  R.  Kindersley  in  The 
Curriers'  Company  v.  Corhett  (1)  seems  to 
me  very  just.  He  says,  "  Where  a  house 
having  ancient  lights  is  burnt  or  pulled 
down  and  rebuilt,  and  the  question  arises 
whether  the  character  of  ancient  lights 
which  belonged  to  the  windows  of  the  old 
house  attaches  to  those  of  the  new  house, 
it  appears  to  me  that  the  principle  to  be 
applied  to  the  solution  of  ^e  question  is, 
to  inquire  whether  the  new  windows  would 
impose  on  the  servient  •tenement  either  an 
additional  servitude  to  that  to  which  it  was 
subjected  when  the  old  house  existed,  or 
a  different  servitude  from  that  which  pre- 
viously existed.  And  it  appears  to  me  that 
it  is  not  every  trivial  or  immaterial  change 
which  would  prevent  the  new  windows  from 
possessing  the  character  of  ancient  lights 
possessed  by  the  old  windows.  To  deprive 
them  of  that  character,  the  change  must  be 
material  either  in  the  nature  or  the  quantum 
of  the  servitude  imposed." 

I  do  not  understand  Tapling  v.  Jones  to 
overrule  this  doctrine,  which  appears  to  me 
to  be  founded  on  immutable  and  incontro- 
vertible principles  of  equity.  Tapling  v. 
Jones  decides  that  the  alteration  of  the 
ancient  light  would  not  justify  the  owner  of 
the  servient  tenement  in  obstructing  what 
remains  of  that  ancient  light;  but  whether 
this  unjustifiable  obstruction  is  a  matter  to 
be  estimated  in  damages  or  by  injunction  is, 

(I)  2Dr.  &SII1.859. 


I  conceive,  a  totally  different  matter  It 
may,  no  doubt,  be  laid  down  as  a  general 
axiom  that  where  a  man  possesses  a  right 
of  light  and  air  over  the  property  of  another, 
the  obstruction  of  which  would  be  punish- 
able at  law  in  the  shape  of  damages,  a  Court 
of  equity  will  by  injunction  prevent  that 
obstruction;  but  when  the  owner  of  the 
ancient  light  so  deals  with  it  as  to  alter  its 
character  and  convert  it  into  a  totally  dif- 
ferent easement  over  his  neighbour's  land, 
into  an  easement  which  would  prevent  the 
owner  of  the  servient  tenement  from  enjoy- 
ing his  property  as  he  might  have  done  at 
any  time  before  the  ancient  lights  were  so 
altered  and  converted,  then  I  am  of  opinion 
that  the  owner  of  the  servient  tenement 
shall  not  be  debarred  by  the  injunction  of 
this  Court  from  the  enjoyment  of  his  land 
as  heretofore.  If  in  effecting  such  enjoy- 
ment he  unavoidably  interferes  with  the 
ancient  light  of  the  owner  of  the  dominant 
tenement,  the  only  compensation  that  owner 
can  obtain  is  in  damages.  He  is  not  entitled 
by  the  insidious  use  of  his  own  property 
to  acquire  a  portion  of  his  neighbour's 
property. 

In  the  present  case,  the  servitude  is 
entirely  changed.  The  plaintiff  is  still  en- 
titled to  compensation  for  the  destruction 
of  that  which  he  previously  enjoyed,  but 
by  his  own  act  he  has  deprived  himself  of 
the  right  to  call  for  the  aid  of  a  Court 
of  equity.  The  bill,  therefore,  must  be  dis- 
missed, reserving  to  the  plaintiff  the  right 
to  bring  any  action,  as  he  may  be  advised. 

SoHoitors— Meran.  DftvidBon,  Carr  &  Bumkter, 
for  plaintiff;  Meesn.  J.  h  C.  RobinBoti,  for  de- 
fendant. 


GKAHAH  V.  JOHNSON. 


Lord  Komillt,  M.K. 
April  23,  26. 

Bond — Assignee  for  Value — S^ibsisting 
Equities — Forbearance  to  Sue — Considera- 
tion/or Promise, 

A  bond  given  for  the  purpose  of  enabling 
the  obligee  to  raise  money  passes  to  an 
assignee  for  value^  subject  to  the  subsisting 
equities  in  favour  of  the  obligor,  unless  the 
intention  with  which  it  is  given  is  expressed 
on  ^  face  of  it 
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ForhearcMce  to  sue  m  a  good  consideration 
to  support  a  promise  only  when  ike  forbear- 
ing party  has  a  right  to  sue  in  his  own  name, 
either  aJt  law  or  in  equity. 

The  plaintiff,  an  officer  in  the  Bengal 
Cavalry,  went  to  India  in  1862,  and  being 
in  pecuniary  embarrassment,  by  the  advice 
of  Captain  Shepherd,  a  common  friend,  he 
consulted  the  defendant  Johnson,  a  barrister 
practising  in  India,  whose  acquaintance  he 
had  made  in  England,  as  to  the  means  of 
discharging  his  debts.  The  result  was,  that 
he  drew  on  his  brother  in  England  several 
bills  of  exchange,  which  were  indorsed  both 
by  Captain  Shepherd  and  by  Mr.  Johnson. 

Shortly  afterwards  Mr.  Johnson,  being  in 
similar  difficulties,  applied  to  the  plaintiff 
for  assistance,  and  the  plaintiff  at  his  re- 
quest accepted  several  bills  of  exchange 
drawn  upon  him  by  Mr.  Johnson,  but  with- 
out taking  notice  of  either  the  number  or 
amounts  of  the  bills  he  accepted.  Being 
requested  to  give  a  little  fiirther  assistance 
he  went  to  Mr.  Johnson's  chambers,  where 
he  signed  a  document  produced  by  Mr. 
Johnson,  as  to  the  nature  of  which  he  did 
not  inquire.  At  the  same  time,  at  Mr. 
Johnson's  request,  he  sat  down  and  wrote 
him  the  following  letter  : 

"  Wilson's  Hotel,  March  6,  1862. 

"  My  dear  Johnson, — As  you  have  been 
my  security  for  some  thousands,  and  as  by 
rights  I  should  owe  you  a  good  deal  of 
mon^  not  only  for  money  paid,  but  for 
services  performed ;  and  also  for  our  many 
long  and  confidential  consultations,  never 
forgetting  our  last,  and  your  extricating  me 
from  the  payment  of  the  one  thousand  pounds 
to  Colonel  Harvey,  and  perhaps  the  bother 
of  a  Court  of  Inquiry,  I  repeat  that  for  these 
reasons  I  am  anxious  to  give  you  a  promise 
in  writing  to  pay  you  say  Company's  rupees 
10,000  on  demand,  or  1,000/.  I  don't  know 
much  about  business,  so  you  draw  it  up  in 
the  way  you  may  think  most  pucka  on  me, 
or  if  I  go  out  my  representatives.  I  am 
sorry  to  hear  your  business  gets  on  so 
slowly.  When  do  you  think  Mr.  Public 
Works  will  stump  up? 

"  Yours  sincerely, 

"T.C.Graham. 

"P.S. — Of  course  you  can,  or  promise 
in  any  way  you  like.  I  mean  so  that  you 
can  raise  the  wind  on  it." 


The  plaintiff  did  not  know  what  the 
instrument  was  which  he  had  signed  before 
writing  this  letter.  He  understood  it  to  be 
a  means  to  enable  Mr.  Johnson  to  rabe 
money,  as  in  the  case  of  the  bills  of  exchange 
he  had  previously  accepted.  He  afterwards 
discovered  that  it  was  a  bond  without  con- 
dition for  10,000  rupees  payable  to  Mr. 
Johnson. 

When  the  plaintiff  inquired  what  the 
document  was,  Mr.  Johnson  told  him  that 
he  would  never  have  to  pay  anything  in 
consequence  of  it  In  1864,  however,  Mr. 
Johnson  assigned  the  bond  for  its  full 
value  to  Colonel  Barlow,  the  other  defen- 
dant, assuring  him  that  the  plaintiff  had 
given  it  for  valuable  consideration.  In 
October,  1865,  Messrs.  Johnston,  Farquhar 
<k  Leech,  Colonel  Barlow's  solicitors,  wrote 
to  the  plaintiff  requiring  payment  of  it 
The  plaintiff  was  in  Paris  when  he  received 
the  letter,  and  being  without  professional 
advice,  he  believed  that  though  he  had 
received  no  valuable  consideration  for  it 
he  was  still  liable  to  pay  it  He  there- 
fore wrote  to  Messrs.  Johnston,  Farquhar 
k  Leech,  saying  that  he  expected  soon  to 
receive  a  considerable  sum  of  money  under 
his  father's  will,  and  promising,  if  they 
would  wait  till  that  came  into  his  hands,  to 
pay  the  bond.  Afterwards,  being  advised 
that  he  was  not  liable,  he  refused  to  pay ; 
and  in  January,  1866,  an  action  was  brought 
against  him  by  Colonel  Barlow  in  the  name 
of  Mr.  Johnson.  He  thereupon  filed  the 
present  bill,  praying  that  the  bond  might 
be  declared  void  and  be  decreed  to  be 
delivered  up;  and  that  the  defendants 
might  be  restrained  from  prosecuting  the 
action. 

Mr,  Southgaie  and  Mr.  Gates,  for  the 
plaintiff,  urged  that  Colonel  Barlow  took 
the  bond  subject  to  the  equities  in  favour 
of  the  plaintiff.  They  cited 

The  Athenanim  Life  Insurance  Company 
V.   Pooley,  1  Giff.  102;   s.c.   3  De 
Gex  k  J.  294;  28  Law  J.  Rep.  (n.s.) 
Chanc.  119. 
Cockellv.  Taylor,  16  Beav.  103. 
Mr,  Jessel  and  Mr.  Hemming,  for  Col. 
Barlow. — There  are  exceptions  to  the  rule 
that  the  assignee  of  a  bond  takes  subject 
to  the  equities    subsisting    between    the 
obligor  and  the  obligee. 
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In  re  Agra  cmd  MastermoH's  Banky 

36  Law  J.  Rep.  (n.s.)  Chanc.  222 ; 
8.a  2  Ck  Ap.  391. 

In  re  the  Blakeley  Ordnance  Company^ 

37  Law  J.  Rep.  (n.s.)  Chanc.  418; 
8.  c.  3  CL  Ap.  154. 

In  re  the  Natal  Investment  Company^ 
37  Law  J.  Rep.  (n.s.)  Chanc.  362 ; 
8.  c.  3  Ch.  Ap.  355. 
The  plaintiff  having,  as  he  admits,  given 
Mr.  Johnson  a  document  to  enable  him  to 
raise  money,  cannot  now,  when  money  is 
raised  upon  it,  refuse  to  pay.  But  if  we 
fail  on  this  point.  Colonel  Barlow,  having  a 
claim  enforceable  at  law,  at  the  request  of 
the  plaintiff  forbore  to  sue ;  and  this  for- 
bearance is  a  suf&cient  consideration  to 
support  the  plaintiff's  promise  to  pay. 

Lee  V.  Muggerulgef  5  Taunt.  36. 

Forth  V.  Stanton,  1  Wms.  Saund.  210. 

Mr,  Cradbuillj  for  Mr.  Johnson. — The 
bond  is  not  void  for  want  of  consideration 
unless  there  was  undue  influence ;  and  the 
facts  in  evidence  do  not  amount  to  that 
Hunter  v.  Atkins,  3  MyL  <fe  K.  113. 
Kennedy  v.  Broun,  13  Cora.  B.  Rep. 
(N.a)  677;  s.c.  32LawJ.  Rep.  (n.s.) 
C.P.  137. 


Lord  Romilly,  M.R. — There  are  dis- 
tinct cases  against  the  two  defendants. 
As  to  Mr.  Johnson,  it  is  clear  that  the 
plaintiff,  when  he  signed  the  bond,  thought 
it  was  such  an  instrument  as  he  had  given 
before.  He  assures  the  plaintiff  that  he 
cannot  be  made  liable  under  it,  and  he 
cannot  now  treat  it  as  a  present  of  1,000^ 
The  plaintiff,  therefore,  nught  have  com- 
pelled Johnson  to  deliver  up  the  bond  to 
be  cancelled,  and  it  was  natural  that  he 
should  take  no  steps  till  he  was  applied  to 
for  payment  of  it. 

Against  Colonel  Barlow,  however,  the  case 
is  different  He  paid  money  for  the  bond. 
The  general  rule  undoubtedly  is,  that  the 
assignee  of  a  bond  takes  it  subject  to  the 
equities  subsisting  between  the  obligor  and 
the  obligee  at  the  date  of  the  assignment 
Is  there  anything  to  take  the  present  case 
out  of  that  rule  ? 

First,  it  is  said  that,  on  the  admission  of 
the  plaintiff,  this  document  was  given  as  a 
negotiable  security.  But  that  does  not  alter 
the  character  of  the  instrument  nor  deprive 


the  obligor  of  his  equitiee.  llie  intention 
of  the  obligor  in  giving  the  bond  cannot^ 
when  it  is  not  expressed  on  the  face  of  the 
instrument,  alter  its  nature  or  effect  It  is 
tme  that  a  bill  is  good  in  the  hands  of  an 
ind(Mrsee  without  regard  to  the  equities; 
and  any  instrument  which  expresses  on 
the  face  of  it  that  it  is  given  for  ike  purpose 
of  raising  money  is  enforceable  by  an 
assignee.  This  distinction  was  the  ground 
of  the  decision  in  TJuAgra  and  MastermoH^s 
Batik,  in  favour  of  persons  who  had  taken 
bills  on  the  faith  of  an  open  letter  of  credit 
The  Lord  Justice  Turner  said,  "  The  letter 
\a  evidently,  though  not  in  terms  yet  in 
substance,  addressed  to  the  persons  who 
were  to  negotiate  the  bills  and  to  make 
advances  on  the  faith  of  the  letter.''  In  the 
present  case,  however,  the  bond  is  in  the 
ordinary  form,  not  in  the  form  of  a  nego- 
tiable instrument  I  am  of  opinion,  there- 
fore, that  Colonel  Barlow  took  it  subject  to 
the  equities  subsisting  between  Mr.  John- 
son and  the  plaintiff. 

Then  does  the  correspondence  between 
the  plaintiff  and  Colonel  Barlow's  solicitors 
make  any  difference?  On  the  faith  of 
the  plaintiff's  letter  from  Pans,  Colonel 
Barlow  forbears  to  sue.  But  does  that 
create  a  valid  contract)  I  am  of  opinion 
that  forbearance  to  sue  is  a  good  consider- 
ation only  where  there  is  a  right  to  sue. 
I  do  not  consider  what  would  have  been 
the  effect  if  the  plaintiff  had  in  Paris  given 
a  bill  which  was  now  (instead  of  the  bond) 
being  sued  on  ;  for  as  it  is.  Colonel  Barlow 
cannot  sue  in  his  own  name  at  law,  and  he 
has  no  claim  in  equity.  The  question  is, 
whether  the  plaintiff,  having  written  this 
letter,  not  knowing  that  equity  would  re- 
strain Colonel  Barlow  from  suing  unless  he 
assumed  the  position  of  Johnson,  thereby 
forfeited  his  equitable  defence.  I  am  of 
opinion  that  he  did  not.  The  plaintiff 
is  entitled,  therefore,  to  have  the  bond 
delivered  up  and  the  action  restrained. 
But  Colonel  Barlow  must  not  be  made  to 
pay  costs. 

Solicitors— WillUm  Elgood,  for  pboDtiff;  Mr. 
W.  M.  Tayler,  for  defendant  Johnson ;  Mewrs. 
Johnston,  Farqahar  &  Leech,  for  Colonel  Barlow. 
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Mortgaged  Estate — Specific  and  Resi- 
duary Devise  —  Exoneration  —  Estate  hy 
Curtesy — Bankruptcy  of  Husband — ^4*- 
signees, 

A  testator  (before  Locke  King's  Act) 
having  two  estcUes  subject  to  the  same  mort- 
gage, made  a  specific  devise  of  one  and  a 
residuary  devise  of  the  other: — Held,  that 
the  residuary  devise  being  specific  both  estates 
must  bear  the  mortgage  debt  rateably, 

A  bankrupt,  after  obtaining  his  certificate 
of  discharge,  became  entitled  to  an  estate  by 
the  curtesy,  but  at  the  date  of  his  discharge 
his  wife  was  only  tenant  in  fee  in  remainder 
expectant  upon  a  life  interest.  The  assignees 
now  claimed  the  benefit  of  the  husbands 
estate: — Held,  that  until  the  estate  subject 
to  the  curtesy  became  vested  in  the  wife  in 
possession,  the  husband  had  no  inchoate  or 
transmissible  interest  which  could  pass  to 
the  assignees, 

Richard  Claridge,  by  his  will,  dated  the 
30th  of  May,  1854,  devised  his  Bugbrooke 
estate  to  his  nephew  James  Bazeley  iu  fee, 
and  "  all  the  rest,  residue  and  remainder  of 
his  real  estate,  with  all  appurtenances  to 
the  same  belonging,"  he  devised  to  his  wife 
for  life,  and  after  her  decease  to  his  niece 
Annie  Bazeley  and  his  nephew  John  Eyden, 
their  heirs  and  assigns  for  ever  as  tenants 
in  common. 

The  testator  died  on  the  same  day.  At 
the  time  of  his  death  the  only  real  estate 
belonging  to  him  besides  the  Bugbrooke 
estate  consisted  of  some  land  and  premises 
at  Heyford,  which,  together  with  the  Bug- 
brooke estate,  were  subject  to  a  mortgage 
in  fee  executed  by  the  testator,  in  1845, 
for  securing  6,600/1  and  interest 

The  testator's  widow  died  in  December, 
1867.  Upon  her  death  the  present  suit 
was  instituted  for  the  administration  of 
the  testator's  estate  by  his  niece  Annie 
Bazeley,  then  the  wife  of  Thomas  Gibbins, 
who,  iu  April,  1866,  had  been  adjudicated 
bankrupt,  and  had  obtained  his  certificate 
of  discharge  in  the  following  July. 

Annie  Gibbins  died  in  July,  1868,  after 
the  commencement  of  the  suit,  having  had 
issue  by  Thomas  Gibbins,  bom  previous  to 
his  bankruptcy. 
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All  the  testator's  debts  other  than  the 
mortgage  had  been  paid  out  of  his  personal 
estate. 

The  questions  which  now  came  on  for 
argument  were,  first,  whether  the  mortgage 
debt  of  6,600/.  was  to  be  borne  rateably 
by  the  Bugbrooke  and  Heyford  estates,  or 
solely  by  the  Heyford  estate;  secondly, 
whether  the  assignees  in  bankruptcy  of 
Thomas  Gibbins  could  claim  the  benefit 
of  the  estate  by  curtesy,  to  which  he  had 
become  entitled  upon  his  wife's  death. 

Mr,  Cotton  and  Mr,  Crossley,  for  the 
present  plaintiff  (a  child  of  Thomas  and 
Annie  Gibbins). — A  residuary  devise  is 
still  to  be  regarded  as  specific;  therefore 
the  specific  devisee  cannot  be  in  a  better 
position  than  the  residuary  devisee  in 
respect  of  this  mortgage  debt,  which  is 
charged  on  both  estates,  and  must  be  borne 
rateably — 

Hensman  v.   Fryer,   37  Law  J.  Rep. 
(n.&)   Chanc.    97;    s.  c.    Law   Rep. 
3  Ch.  Ap.  420. 
The  decision  in 

Brownson  v.  Launrance,  37  Law  J.  Rep. 
(N.d.)  Chanc.  351;  s.c.  Law  Rep.  6 
Eq.  1, 
is  not  consistent  with  what  is  now  the 
settled  authority  on  this  point ;  moreover, 
that  case  was  decided  with  reference  to 
Locke  King's  Act  (17  <k  18  Vict,  c  113), 
which  does  not  operate  upon  this  will 

Mr,  De  Qex,  for  John  Eyden,  in  the 
same  interest,  cited 

Mirehouse  v.  Scaife,  2  Myl.  &  Cr.  695, 

706;    8.C.    7   Law  J.    Rep.    (n.s.) 

Chanc.  22. 
Emuss  V.  Smith,  2  De  Gex  <&  Sm.  722. 
Pearmain  v.  Twiss,  2  Giff.   130;  s.  c. 

29  Law  J.  Rep.  (n.b.)  Chanc.  802. 
Edwards  v.  Pugh,  2  Giff.  135  n. 
2  Jarman  on  Wills,  3rd  edit  589. 

Mr,  Olasse  and  Mr,  A,  E,  Miller,  for 
James  Bazeley,  the  devisee  of  the  Bug- 
brooke estate. — By  devising  one  of  the 
mortgaged  estates  as  *'  residue,"  the  testator 
impliedly  charged  that  estate  with  payment 
of  the  debt,  in  exoneration  of  that  which 
was  speoiHcally  devised.  This  is  the  express 
point  decided  in 

Brownson  y.  Lawrance,  ubi  supra. 
8C 
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The  gift  being  in  its  fonn  residuary  indi- 
cates an  intention  that  the  property  which 
constitutes  the  residue  shall  be  primarily 
liable,  and  that  view  is  not  inconsistent 
with  the  decision  in 

Hensman  v.  Fryer y  ubi  supra, 
but  proceeds  upon  a  principle  altogether 
distinct,  the  residue  being  only  that  which 
remains  after  payment  of  the  debts — 
Harris  v.  WaihinSy  Kay,  438  ;  s.  c.  23 

Law  J.  Rep.  (n.s.)  Chanc  640. 
Francis  v.  Clemow,  Kay,  435 ;   s.  c.  23 

Law  J.  Rep.  (n.s.)  Chanc.  288. 
Mtrehovse  v.  Scaife,  ubi  supra. 
Mr.   Dryden  and  Mr.    O,   0.   Morgan, 
appeared  for  other  parties  interested  under 
the  will 

Mr.  Cotton  replied. 

Upon  the  second  point, 
Mr.  Osborne  and  Mr.  Shehhearty  for  the 
assignees  in  bankruptcy. — The  estate  by 
curtesy  was  inchoate  at  the  time  of  the 
bankruptcy.  The  bankrupt  was  then  mar- 
ried and  had  issue  born;  what  was  then 
a  contingent  interest  or  possibility  has  since 
ripened  into  a  freehold  estate  for  life  by  the 
death  of  his  wife,  and  the  assignees  are 
entitled  to  the  benefit — 

Higden  v.  Williamson,  3  P.  Wms.  132. 
J<nMs  V.  DavieSy  8  Jur.  N.S.  592  ;   8  c. 
31  Law  J.  Rep.   (n.s.)  Exch.  IIG; 
7  Hurls.  &  N.  507. 
Bacon* s  Ahridgmenty  tit.  *  Curtesy,'  D. 
Ripley  v.  Woodsy  2  Sim.  165. 
Davidson  v.  CkalmerSy  33  Beav.  653 ; 
8.C.  33  Law  J.  Rep.(K.8.)  Chanc.  622. 

Mr.  J.  H.  PalmeTy  for  the  bankrupt, 
Thomas  Gibbins. — At  the  date  of  the  bank* 
ruptcy  the  wife's  interest  was  not  in  posses- 
sion, but  only  in  reversion  expectant  on 
the  decease  of  the  testator's  tridow;  there 
oould  therefore  be  no  existing  interest  ia 
the  husband,  and  the  mere  expectancy  of 
an  interest  to  be  created  only  by  operation 
of  law  could  not  be  transmissible  to  his 
assignees — 

In  re  Jnhw^B  Trusts,  21  Beav.  310. 

Malins,  V.C.  (Feb.  24)  ^^in  this  case 
the  testator,  Richard  Claridge,  being  poB- 
sessed  of  two  estates,  subject  to  a  mortgage 
of  6,600/.,  by  his  will  (which  came  into 
opration  before  Locke  King's  Act),  devised 


these  estates  in  the  following  manner. — 
[His  Honour  read  the  words  of  the  will  to 
the  effect  above  stated.] — The  first  question 
I  have  to  decide  is,  in  what  proportion  the 
mortgage  debt  is  to  be  borne  as  between 
the  devisees  of  the  Bugbrooke  and  Heyford 
estates  respectively.  On  behalf  of  those 
interested  under  the  residuary  devise,  it  is 
contended  that  the  two  estates  must  bear 
the  debt  rateably,  according  to  their  respec- 
tive values,  while,  on  the  part  of  James 
Bazeley,  who  is  the  specific  devisee  of  the 
Bugbrooke  estate,  it  is  contended  that  the 
Heyford  estate  must  bear  the  whole  debt 
in  exoneration  of  that  which  was  speci- 
fically devised. 

It  is  admitted  that  if  the  Heyford  estate 
had  been  devised  by  name  as  the  Bugbrooke 
estate  was,  the  two  estates  must  have 
borne  the  debt  rateably.  On  the  other 
hand,  there  can  be  no  question  that  before 
the  Wills  Act  (1  Vict,  c  26.)  every  devise 
of  land,  whether  given  by  name  or  passing 
by  a  residuary  devise,  was  speoific.  But  it 
was  decided  by  Vice  Chancellor  Kinders- 
ley,  in  Dady  v.  Hartridffc  (1),  and  again  in 
Hensman  v.  Fryer  (2)  that  since  the  Wills 
Act  a  residuary  devise  of  real  estate  is  no 
longer  specific,  because  that  act  makes  the 
will  speak  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator. 
I  confess  I  am  unable  to  follow  the  reason- 
ing of  my  learned  predecessor.  I  cannot  see 
any  reason  for  a  devise  being  less  specific 
because  the  will  speaks  at  one  time  instead 
of  another.  The  same  view  was,  however, 
adopted  by  the  Master  of  the  Rolls  in 
Rotherham  v.  RoUisrham  {3}  and  in  Beihell 
V.  Green  (4).  But  in  Pearmain  v.  TVw 
Vice  Chancellor  Stuart  held  the  con- 
trary, as  also  did  the  present  Lord  Chan- 
oellor,  when  Vice  Chancellor,  dn  Edwards 
V.  Pugh.  In  this  oonfliot  of  opinion  the 
decision  of  Vice  Chancellor  Kiudersieyi 
in  Hensman  v.  Fryer,  was  heard  upon 
appeal  before  Lord  Chancellor  Chelmsford, 
in  November,  1867,  and  on  the  3rd  of 
December  in  thdt  year^  the  ^oeree  of  the 
Vice  ChanoeUor  was  reversed^  the  result  of 
the  decision  on  appeal  being  that  a  resi- 

(1)  1  Dr.  &  Sm.  3B«» 

(2)  98  |aw  J.IUp.  (ir.s.)  Gkaoo,  745. 
(9)  d6  Bettv.  465. 

(4)  34  Ibid.  802. 
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daary  devise  of  land  is  just  as  specific 
under  the  Wills  Act  as  it  was  before. 

It  being  thns  settled  that  a  residuaiy 
devise  of  real  estate  is  still  specific,  the 
rights  of  the  parties  now  before  me  are 
jnst  the  same  as  if  the  Heyfbrd  estate, 
instead  o[  passing  under  the  residuary 
devise,  had  been  specifically  devised  by 
name  ;  and  it  follows  that  Uie  Bugbrooke 
and  Heyford  estates  must  bear  the  morih 
gage  debt  rateably. 

The  decision  of  the  Master  of  the  Rolls 
in  Broumson  v.  Lawrtmce  was  much  pressed 
upon  me  in  behalf  of  exonerating  the  spe« 
dfic  devisee,  but  that  decision  appears  to 
me  to  have  proceeded  upon  the  ground 
tiiat  a  residuary  devise  of  real  estate  is  not 
specific,  as  the  Master  of  the  RoUs  had 
previoaaly  held  in  the  cases  to  which  I  have 
referred ;  and  though  Brownson  v.  Laxoranee 
was  decided  three  months  after  Lord 
Chelmsford's  decision  in  Hensnuxn  v.  Fryer, 
tiie  Master  of  the  Rolls  does  not  advert  to 
that  decision  in  lus  judgment  I  cannot, 
therefope,  treat  the  case  as  an  authority 
in  fiivour  of  the  point  here  raised. 

The  remaining  point  for  decision  is  as  to 
the  right  of  the  assignees  in  bankruptcy  of 
Thomas  Gibbins  to  the  benefit  of  his  estate 
by  the  curtesy  in  the  moiety  of  the  He3rford 
estate  to  wMch  his  wife  became  entitled 
upon  the  death  of  the  tenant  for  life,  in 
December,  1867.  Gibbins  became  bankrupt 
in  April,  1866,  and  obtained  his  certificate 
of  discharge  on  the  1st  of  July  in  that 
year.  His  wife,  therefore,  was  only  tenant 
in  fee  in  remainder  when  he  obtained  his 
discharge.  There  is  no  doubt  t^at  aU  rights 
and  interests  in  property,  vested  and  eon- 
^gent,  to  which  a  bankrupt  is  entitled 
at  the  time  of  his  bankrupt<^  pass  to  his 
assignees.  The  cases  cited  by  Mr.  Osborne 
shew  that  clearly.  But  there  can  be  no 
indioate  right  to  curtesy  till  the  wife 
becomes  entitled  to  an  estate  of  inheritance 
in  possesfflon  ;  and  as  the  wife  of  Thomas 
Gibbins  did  not  become  entitled  to  such 
an  estate  till  the  1st  of  December,  1867, 
more  than  a  year  after  his  bankruptcy  and 
discharge,  I  am  of  opinion  that  hia  inchoate 
right  first  accrued  then,  and,  consequently, 
his  assignees  are  not  entitled  to  the  life 
estate  to  which  he  became  entitled  by  cur- 
tesy upon  the  death  of  his  wilie,  in  July, 
1868. 


I  think  this  case  is  in  principle  the  same 
as  In  re  Inkstm's  Truslt, 

Solicitors— Mr.  Oharl«  Ventrii  Field,  for  pkintiff'; 
Mr.  J.  Whitehouse,  Messrs.  HensnuKa  &  Niobol* 
son,  and  Messrs.  Donean  &  Morton,  Agents  for 
Mr^  J.  M.  Cooke,  Tuwoester,  for  other  partiet 


James,  V.C. 
March  1. 


FIXLBBN  V.  BhkTVOL 


Injunction — RettrtHive  Covenant — Le$8t4 
without  Notice  —  Evidence  —  Plamtiff*4 
Right  to  read  Affidavit  of  one  Defendant 
against  another — Parties, 

A  grantee  in  fee  subject  to  a  perpetual 
rentcharge  had  entered  into  a  restrictive 
covenant  not  to  carry  on  a  particular  trade 
on  the  conveyed  premises: — Held,  that  his 
lessee  would  he  restrained  from  carrying 
on  such  trade  at  the  swit  of  the  original 
grantor,  although  such  lessee  had  no  notice 
thai  his  lessor  was  hound  hy  such  a  cove- 
nant. 

On  the  hearing  of  a  cause  after  repli- 
cation a  plaintiff  wHl  not  he  allowed  to 
read  an  affidavit  filed  on  hehalf  of  one 
defendant,  against  another  d^endant,  with- 
out notice. 

Held,  aUo,  that  the  original  grantor 
having  filed  a  hill  to  restrain  the  lessee 
from  breach  of  a  restrietvse  covenant  con- 
tained in  the  original  grant,  the  original 
grantee  was  not  a  necessary  party  to  the 
suit. 

This  was  the  hearing  of  a  cause  after 
replication  filed.  By  an  indenture,  dated 
the  25th  of  April,  1854,  John  Fielden, 
who  was  seised  in  lee  of  one  undivided 
eighth  part  of  the  land  granted  by  the 
same  indenture,  and  the  plaintiff,  who  was 
seised  in  fee  of  the  other  seven  undivided 
eighth  parts  of  the  same  land,  in  consider- 
ation of  a  certain  rentcharge,  granted  the 
saane  plot  of  Und,  on  the  westerly  side  of 
the  New  Market  Place,  in  Blackburn^  and 
certain  messuages  erected  thereon,  to  four 
persons,  of  whom  the  de&ndant  Slater  was 
one,  in  fee ;  and  by  the  some  indenture  the 
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said  grantees,  for  themselves,  their  heirs, 
executors  and  administrators,  covenanted 
by  a  joint  and  several  covenant  with  the 
plaintiff  and  the  said  John  Fielden  that 
they,  the  said  grantees,  "their  heirs  or 
assigns,  or  any  of  them,  would  not  convert 
or  make  any  of  the  buildings  then  erected, 
or  which  should  thereafter  be  erected,  upon 
the  said  plot  of  land,  or  any  part  thereof, 
into  a  smithes  or  tinman's  shop,  dye-house, 
stable,  shippen  or  slaughter-house,  nor  use 
or  occupy,  or  permit  to  be  used  or  occupied, 
any  of  such  buildings  as  fronted  the  said 
New  Market  Place  as  an  inn,  public-house 
or  tap-room,  or  for  the  sale  of  spirituous 
liquors,  or  ale  or  beer,  nor  set  up  or  exer- 
cise, or  cause  or  suffer  to  be  set  up  or 
exercised  thereon  any  business  or  manu- 
factory which  might  produce  more  smoke 
than  a  dwelling-house,  or  any  disagreeable 
smell,  or  which  might  be  considered  as 
detrimental  to  the  neighbourhood."  Under 
the  will  of  the  said  John  Fielden  and  an 
indenture,  dated  the  20th  of  December, 
1859,  the  plaintiff  became  absolutely  enti- 
tied  to  the  estate  and  interest  of  the  said 
John  Fielden  in  the  said  laud  and  rent- 
charge*  Under  a  deed  of  partition,  dated 
FebnMMry,  1 858,  the  defendant  Slater  became 
solely  entitled  to  one  of  the  said  messuages, 
being  a  dwelling-house  and  shop  erected  on 
the  said  piece  of  land,  subject  to  the  rent- 
charge.  The  said  dwelling-house  and  shop 
fronted  the  New  Market  Place,  and  was 
known  as  51 »  Albeit  Buildings.  By  an 
indentnre  of  lease,  dated  the  1st  (^  Novem* 
ber,  1862,  the  defendant  Slater  demised  to 
the  defendant  Sefton,  who  had  been  a 
yearly  tenant  of  the  same  premises  from  the 
year  1857,  the  said  dwdling-honse  and 
shop  for  a  term  of  twenty-one  years  from 
the  124h  of  November,  1862.  Sudb  inden^ 
tore  contained  no  covenant  reatrietiye  of 
trading,  ezoepi  a  covenant  ^  that  bo  offen- 
sive bnsinees,  or  occupation  or  nmsaooe^ 
•houki  be  earried  on  or  committed  in  the 
said  premises^  and  that  the  eame  should 
be-  used  as  a  dwelMng^ouse  and  sbtttp  only." 
Buoh  indentore  of  lease  was  prepared  by 
the  solicitors  of  the  defendant  Skter,  and 
Sefbott  had  no  eolicstor  in  the  matter. 
Sefton  stated  in  his  answer  tiiat  he  had 
no  notice  that  Slater  was  under  any  re* 
Btrictive  covenant  as  aforesaid.  But  Mr. 
Challis,  the  conveyancing  and  managing 


clerk  of  Messrs.  Wilkinson,  of  BUickbom, 
Slater's  solicitors,  denied  this  statement, 
and  swore  that  he  had  informed  the  defen- 
dant Sefton  that  he  could  not  use  the  pre- 
mises as  a  public-house  or  tap-room,  or  for 
the  sale  oi  spirituous  liquors,  ale  or  beer. 
In  November  or  December,  1865,  the  defen- 
dant Sefton,  who  carried  on  upon  the  said 
premises  the  business  of  a  grocer  and  cheese- 
monger, was  appointed  the  agent  in  Black' 
bum  of  Messrs.  W.  &  A.  Gilbey,  the  well- 
known  firm  of  wine  and  spirit  merchants 
in  London ;  and,  in  January,  1866,  he  com- 
menced to  expose  for  sale  and  sell  wines 
and  spirituous  liquors  as  such  agent  of 
Messrs.  Gilbey.  He  did  not  sell  any  such 
wines  or  spirits  for  consumption  upon  the 
premises,  nor  did  he  sell  a  less  quantity 
than  a  single  reputed  quart  bottle.  In 
March,  1866,  the  plaintiff's  agent  called 
upon  the  defendant  Sefton,  and  told  him 
he  was  restricted  from  selling  wines  on  the 
premises. 

In  March,  1868,  the  pltdntiff  filed  this 
bill  against  Slater  and  Sefton  to  restrain 
the  defendants  from  using  or  permitting  to 
be  used  the  said  dwelling-house  and  ^op 
as  an  inn,  public-house  or  tap-room,  or  for 
the  sale  of  spirituous  liquors,  ale  or  beer, 
and  for  an  inquiry  as  to  damages. 

Mr.  Kay  and  Mr.  Retukaw,  for  the 
plaintiff. — There  had  been  a  clear  breach  of 
the  covenant.  The  defendant  Sefton  had 
express  actual  notice  of  the  covenant,  but, 
even  in  the  absence  of  express  notice,  he 
would  have  been  bound  b^  it;  To  prove 
that  Sefton  had  express  notrce  of  the  conrB* 
nant  they  relied  on  an  affidavit  made  by 
the  said  Mr.  C^alHsy  and.filed  on  bdaJf  of 
the  defendant  Slater,  which  the  plaintiff 
had  n^t  giTen  notice  of  his  intention  to 
read  as  against  the  defendant  Sefton* 

[Jaheb,  V.C.  said^  he  did  not  see  how  the 
affidavit  of  one  defendant  could  be  read 
against  a  oo-de£bndant  witltont-ndtifs.] 

In  thetoase  of 
Lord  T.  Goivin,  3  Di^  222;^  a  a  24 
Law  J.  B^  (ViK)  Chanc.  517, 
it  was  deoided'timt  a  witness  called  on 
behalf  of  one  defendant  might  be  cross- 
examined  by  aiietiier  defendant,  and  that 
the  evidence  so  given  would  be  eommon  to 
all  the  parties ;  and  in 

Sturffu  V.  MifTBe,  26  Beav.  562, 
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it  was  held  that  the  eyidence  taken  by  any 
of  the  parties  to  a  cause  might  be  used  by 
any  oi  the  other  parties. 

[James,  V.C. — That  was  on  a  motion 
for  taxation.] 

Lidependently,  however,  of  actual  notice, 
the  defendant  Sefbon  would  be  bound  by 
ooostructive  notice  of  the  covenant  He 
was  bound  to  inquire  into  his  lessor's  title, 
and  not  having  done  so  was  fixed  with 
notice  of  the  covenant  That  point  was 
decided  in 

WUion  V.  Hart,  2  Hem.  &  K  551  : 
and  on  appeal,  35  Law  J.  Rep.  (n.s.) 
Chanc.  569  ;  s.  c.  Law  Rep.  1  Chanc. 
463. 
Clements  v.  Welles,  35  Law  J.  Rep.  (n.s.) 
OhMic.  265 ;  8.  c.  Law  Rep.  1  Eq.  200. 
Tulk  V.  Moxha^,  2  Phil.  774 ;  a  c  18 
Law  J.  Rep.  (n.s.)  Chanc.  83. 
If  a  grantee  or  lessee  could  grant  an  assign- 
m«it  or  under-lease  of  the  leasehold  pre- 
mises, and  his  assignee  or  under-lessee  was 
not  to  be  bound  by  the  covenants  conUuned 
in  the  original  grant  or  lease,  unless  he 
had  actually  examined  such  grant  or  lease, 
covenants  df  this  kind  would  be  practically 
useless— 

Parker  w,  WhyU,  1  Hem.  <fcM.  167 ;  s.c. 
32  Law  J.  Rep.  (n.s.)  Chanc.  520. 
This  case  came  distinctly  within  the  cove- 
nant— 

Harms  v»  Parsons,  32  Beav.  328  ;  s.  c 
32  Law  J.  Rep.  (N.a)  Chanc.  247. 

Mr,  Ampklett  and  Mr.Rowcliffe,  for  the 
defendant  Slater,  submitted  that  he  was 
amecessaiily  made  a  party  to  this  suit 
fie  had  done  all  that  lay  in  his  power  to 
prevent  the  covenant  being  brokm. 

Mr.  Druee  and  Mr,  Simmonds,  for  the 
defendant  Sefton,  argued  that  the  affidavit 
of  Mr.  G9iallis  was  not  evidence  for  the 
plaintiff  against  Sefton,  the  plaintiff  not 
having  given  notice  to  nad  it  against  him. 
The  main  question  was,  whether,  in  the 
absence  of  notice  to  Softon,  the  pMntiff 
was  entitled  to  an  injunction.  The  covenant 
was  not  one  nummg  with  the  laod-^ 

Brtsiow  V.  Wood,  1  Coll.  480 ;  s.  a  14 
Law  J.  Rep.  (n.s.)  Chana  50. 
In   Wilton  V.   Hart  the  defendant  knew 
that  Uiere  was  some  restriction,  but  vdl» 
fully  shut  his  eyes  to  what  it  waa 


[James,  V.C.  said,  Turner,  L.J.  ignored 
that  &ct  in  his  judgment] 

The  plaintiff  had  waited  till  the  defen* 
dant's  business  in  wine  and  spirits  had 
become  valuable  before  he  filed  tins  bilL 

Mr,  Kay  replied — The  word  **  public- 
house''  in  Stat.  11  Geo.  4.  <&  1  Will.  4.  c  64. 
s.  31.  included  a  gin-shop.  Slat^  was  pro- 
perly made  a  party  to  the  suit—* 

Hodsofi  V.  Goppard,  29  Beav.  4 ;  s.  c. 
30  Law  J.  Rep.  (n.s.)  Chanc.  20. 

Jambs,  V.C,  after  stating  the  nature  of 
the  suit  and  reading  the  covenant  in  the 
indenture  of  the  25th  of  April,  1854,  said, 
the  defendant  Sefton  alleged  that  be  became 
tenant  of  his  premises  for  a  term  of  twenty^ 
one  years,  without  any  notice  of  the  cove^ 
nant  contained  in  that  indenture,  except 
so  far  as  he  might  be  held  to  be  fixed  with 
constructive  notice  thereof  by  reason  of  his 
not  having  inquired  into  his  lessor's  title; 
and  if  it  were  necessary  for  the  plaintiff  to 
make  out  that  the  defendant  had  actual 
notice,  he  should  be  prepared  to  hold  that 
the  defendant  Sefton  had  no  such  notice 
of  the  covenant.  He  was  not  prepared 
to  hold  that  the  plaintiff  could,  without 
notice,  read  the  affidavit  filed  on  behalf 
of  one  defendant  after  replication  filed 
against  a  co-defendant.  The  decision  in 
Lord  V.  CoUnn,  relied  on  by  the  plaintiff, 
— that  a  d^endant  might  cross-examine  a 
co-defendant's  witness,  and  that  when  evi* 
dence  was  taken,  whether  it  be  in  examina- 
tion in  chief  or  crossrexamination,  the  whole 
was  common  to  all  the  parties,  so  that  a 
defendant  might  cross-examine  a  co-defen^ 
dant,^-^must  1^  taken  in  connexion  with  the 
fallowing  passage  in  the  Vice  Chandellor's 
judgment :  *'  Under,  the  present  praotioe, 
when  witnesses  are  examined  before  the 
Examiner,  all  parties  are  or  at  least  may  be 
present,  and  all  parties  knew  what  the 
depositions  of  the  witnesses  are  as  they  are 
given."  And,  until  the  case  of  Lord  v. 
Colvin  had  been  extended,  he  was  not  pre- 
pared to  hold  that  a  plaintiff  could  without 
notice  read  an  affidavit  filed  on  behalf  of 
one  defendant  against  another  defendant 
It  was  not  neoessary,  however,  for  the 
plaintiff  to  prove  actual  notice.  His 
Honour  considered  himself  bound  by  the 
i^ase  of  Wilson  v.  Hart,  before  the  Lords 
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Justices.  For  in  that  case  Wood,  V.C. 
had  decided  that  a  lessee  who  did  not 
inquire  into  his  lessor's  title  was  bound 
by  constructive  notice  of  a  restrictive 
covenant  sucb  as  there  was  here,  and  that 
decision  was  affirmed  on  appeal  That  case 
was  a  strong  instance  of  legislative  decision, 
but  he  was  bound  by  it,  and  must  hold, 
accordingly,  that  a  person  who  took  a  lease 
without  inquiring  into  his  lessor's  title  was 
bound  by  his  lessor's  covenants  just  as  if 
he  had  notice  of  the  covenants.  Then,  what 
was  the  construction  to  be  put  upon  the 
restrictive  covenant  in  this  case  ?  He  had 
been  much  pressed  to  put  a  limited  meaning 
upon  the  words  "  for  the  sale  of  spirituous 
liquors,"  the  contention  being  that  these 
words  were  to  be  taken  as  in  some  sort 
g'usdem  generis  with  the  words  preceding 
them,  so  as  to  mean  the  sale  of  spirituous 
liquors,  as  the  same  would  be  carried  on  in 
"  an  inn,  or  public-house  or  tap-room,"  and 
not  to  apply  to  the  sale  of  spirituous  liquors 
in  bottles.  Where  the  words  of  a  covenant 
were  plain  it  was  not  for  the  Court  to  go 
into  nice  distinctions,  and  if  the  acts  com- 
plained of  came  clearly  within  the  meaning 
of  the  covenant,  the  Court  would  not 
hesitate  to  apply  the  covenant  to  them.  If 
one  looked  to  the  nature  and  object  of  the 
covenant,  the  defendant  was  plainly  bound 
thereby  not  to  sell  spirituous  liquors  in  any 
form  or  manner,  lien  it  was  said  that  no 
damage  has  been  proved  to  have  been  sus- 
tained by  the  plaintifl  That  was  immaterial. 
The  plaintiff  was  entitled  to  have  his  cove- 
nant enforced.  There  appeared  to  have  been 
a  considerable  delay  between  the  wrong 
being  done  and  the  filing  of  the  bill,  but  the 
position  of  the  defendants  was  not  shewn  to 
have  been  prejudiced  by  the  delay.  He  was 
of  opinion  that  the  plaintiff  was  entitled  to 
an  ii\junction  to  restrain  the  sale  of  spirit- 
uous liquors.  He  waa  not  satisfied  that  there 
was  any  ground  for  making  Slater  a  party 
to  this  suit  His  position  was  known  to  the 
plaintiff  at  the  time  of  filing  the  biU.  He 
never  alleged  that  the  plaintiff  was  wrong, 
and  he  gave  Sefbon  notice  of  t^e  restrictive 
covenant 

The  bill  must  be  dismissed  against  Slater, 
with  costs.  An  injunction  must  be  granted 
as  against  Sefton  to  restrain  him  from  sell- 
ing spirituous  liquors ;  but^  notwithstanding 
such  iiyunction,  the  Court  would  allow  him 


one  month  in  which  to  sell  off  his  remaining 
stock  upon  the  premises. 

SoUoiton— Menn.  Shftw  k  TreoMlleo,  agents  for 
Mr.  John  Pickop,  BUckbnni,  for  pimintiff; 
Messrs.  Gregory,  Rowolififes  ft  iUwle,  agents 
for  Messrs.  L.  &  W.  Wilkinson.  Blackbam,  for 
defendant  Slater;  Mr.  James  Price,  agent  for 
Mr.  Henry  Haward,  Blackburn,  for  defendant 
Sefton. 


James,  V.C.    ) 
March  8,  9.    J 


In  re  bubbbll. 

BURRELL  V,  SMITH, 


Mortgagor  and  Mortgagee — StUhtnortgage 
— Disclaimer  of  Suh-mortgagor  in  Foreclo- 
sure Suit — Leasehold  Estate  forfeited  to 
Lessor — Suh-mortgagee^s  Claim  against 
Mortgagor's  Estate, 

B,  mortgaged  leasehold  premises  to  D.  to 
secure  3,000/.  D,  sub-mortgaged  the  debty 
and  demised  the  leaseholds  for  the  tet-m,  less 
three  days,  to  E,  to  secure  1,200/.  B,  died, 
and  D.  and  E,  in  an  administration  suit 
against  his  executors,  brought  in  a  joifU 
claim  for  3,000/.  D,  again  sulnnortgaged 
his  debt  and  interest  in  the  leasehold  pre- 
mises to  L.  C.  Afterwards  D.  took  from 
B.*s  executors  an  assignment  of  B.^s  equity 
of  redemption,  and  released  tliem  from  the 
debt,  D,  then  executed  an  assignment  to 
trustees  for  the  benefit  of  his  creditors.  E. 
instituted  a  foreclosure  suit  against  D.'s 
trustees  and  L.  G.  The  trustees  disclaimed. 
A  foreclosure  decree  absolute  was  made 
against  L.  C.  The  premises  became  forfeited 
to  the  lessors  for  non-payment  of  rent, 
E.  took  out  a  summons  to  enforce  the  claim 
brought  in  by  him  and  D.  against  B.^s 
estate: — Held,  that  neither  the  release  of 
B.^s  execuiors  by  D,  nor  the  disclaimer 
by  D.^s  trustees,  nor  the  foreclosure  decree 
obtained  by  E,  nor  the  forfeiture  of  the 
premises  to  the  lessors,  affected  E's  right  to 
be  paid  his  debt  out  of  B.*s  estate,  and 
the  estate  being  insuffieient,  he  might  prove 
against  it  for  the  3,000/.,  so  that  he  did 
not  receive  more  than  the  amount  of  his 
debt,  interest  and  costs. 

Adjourned  summons  taken  out  on  behalf 
of  P.  E.  Eyton  for  enforcing  a  claim  against 
the  estate  of  T.  H.  Bmrell,  deceased. 
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By  an  indeuture  of  lease  dated  March 
24,  1860,  Wason  and  others  demised  the 
Commercial  Hotel,  Liverpool,  to  Edward 
Deakin,  his  executors,  administrators  and 
assigns,  for  twenty-one  years,  from  the 
3rd  of  April,  1860,  at  the  annual  rent  of 
360^.  On  the  17th  of  July,  1862,  Deakin, 
in  consideration  of  3,000/.,  assigned  the 
leasehold  premises  to  T.  H.  finrrell  for  the 
residue  of  the  term,  and  Burrell  assigned, 
by  way  of  mortgage,  the  same  premises  to 
Deakin  for  the  residue  of  the  said  term  to 
secure  the  said  sum  of  3,000/.  and  interest 
On  the  14th  of  April,  1863,  Deakin,  in 
consideration  of  1,200/.  advanced  to  him 
by  Eyton,  by  indenture  of  that  date,  as- 
signed, by  way  of  sub-mortgage  to  Eyton, 
his  mortgage  debt  of  3,000/.  and  interest, 
and  demised  to  Ejrton  the  leasehold  pre- 
mises for  the  residue  of  the  said  term  of 
twenty-one  years,  except  the  last  three 
days  thereof.  The  indenture  contained  a 
power  fur  Eyton  to  sue  in  Deakin's  name 
for  the  debt  of  3,000/.,  and  also  a  power 
of  sale  of  the  mortgaged  premises.  Notice 
of  this  mortgage  was  duly  given  to  Burrell. 
Burrell  died  on  the  Ist  of  August,  1863, 
having  by  his  will,  dated  the  9th  of  April, 
1853,  appointed  the  defendants,  Henry 
Smith  and  Louisa  Burrell,  his  executor 
and  executrix,  who  duly  proved  his  will 
on  the  10th  of  December,  1863.  On  the 
8th  of  December,  1863,  the  above  suit,  for 
the  administration  of  T.  H.  Burrell's  estate, 
was  commenced  by  summons.  On  the  31st 
of  December,  1863,  the  usual  administra- 
tion order  was  made  thereon.  On  the  24th 
of  January,  1864,  the  usual  advertisements 
for  creditors  were  directed  to  be  published. 
In  pursuance  of  such  advertisements  Deakin 
and  Eyton  entered  a  joint  claim  for  the 
said  debt  of  3,000/.  and  interest,  verified 
by  the  usual  affidavit.  The  administra- 
tion suit  not  having  been  heard  on  further 
consideration,  that  claim  had  never  been 
satisfied.  On  the  3rd  of  August,  1864, 
Burrell's  executors  entered  into  a  con- 
ditional contract  for  the  sale  of  the  lease- 
hold premises  to  Deakin,  in  consideration 
of  his  releasing  the  testator's  estate  from 
the  said  mortgage  debt  of  3,000/.,  and 
also  for  the  sale  to  him  of  the  furniture 
in  the  hotel  for  900/.  This  contract  was 
duly  confirmed  by  an  order  of  the  Courts 
dated  the  8th  of  Aiigust,  1864,  and  on 


the  15th  of  August,  1864,  Deakin  took 
possession  of  the  furniture  under  it.  On 
the  19th  of  January,  1865,  Deakin  paid 
the  900/.,  the  purchase-money  for  the  fur- 
niture, into  the  bank  to  the  credit  of  the 
cause,  but  he  took  no  steps  towards  taking 
an  assignment  of  the  premises  till  the  year 

1866,  when  the  defendants  executed  an 
assignment  to  him  of  the  premises  in  the 
terms  of  the  conditional  contract,  but  such 
assignment  was  never  executed  by  Deakin. 
Eyton  was  not  a  party  in  any  way  to  this 
assignment  to  Deakin.  On  the  5th  of 
December,  1864,  Deakin  further  mort- 
gaged his  debt  of  3,000/.  to  the  Liverpool 
Loan  Company  (Limited),  to  secure  1,000/. 
and  interest.  On  the  31st  of  July,  1866, 
Deakin  executed  an  assignment  to  T. 
Rigby  and  S.  Millington,  as  trustees,  for 
t^e  benefit  of  his  creditors,  which  was  duly 
registered  under  the  provisions  of  the  Bank- 
ruptcy Act,  1861.    On  the  6th  of  June, 

1867,  Eyton*  under  his  title  as  sub-mort- 
gagee, filed  a  bill  in  the  Liverpool  dis- 
trict of  the  Palatine  Court  of  Lancaster 
for  foreclosure  of  the  mortgaged  premises 
against  Rigby  and  Millington  and  the  Loan 
Company.  By  their  answer  in  that  suit 
Rigby  and  Millington  disclaimed  "all 
estate  and  interest  whatever  in  the  mort- 
gaged debt  of  3,000/.,  and  also  all  right 
and  equity  of  redemption  in  or  to  the  said 
mortgaged  debt,  and  in  or  to  the  hotel  and 
other  premises  demised  by  the  said  in- 
denture  of  the  24th  of  March,  1860,  and 
comprised  in  the  plaintiff's  said  mortgage 
security  of  the  14th  of  April,  1863,  and 
all  other  estate  and  interest,  if  any,  in  the 
property  comprised  in  the  plaintiff's  said 
security."  Thereupon  the  bill  was  dismissed 
as  against  them  without  costs,  and  a  com- 
mon foreclosure  decree,  dated  the  12th  of 
August,  1867,  was  made  in  respect  of  the 
sub-mortgage  against  the  Loan  Company. 
By  his  report,  dated  the  26th  of  Novem- 
ber, 1867,  in  answer  to  the  account  directed 
by  such  decree,  the  Registrar  found  that 
there  was  due  to  the  plaintiff,  in  respect  of 
principal,  interest  and  costs,  the  sum  of 
1,595/.  1 1*.  2c/.  On  the  1 1th  of  June,  1868, 
the  usual  decree  for  absolute  foreclosure 
was  made  against  the  Loan  Company.  The 
hotel  had  been  closed  since  May,  1867,  and 
was  unoccupied  and  in  a  bad  state  of  repair. 
The  estate  of  T.  H.  Burrell  was  neariy 
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insolvent  Eyton  for  some  time  paid  the 
ground-rent  for  the  hotel,  to  the  amount 
altogether  of  SGOL,  but  some  time  since  he 
had  ceased  to  pay  the  rent,  and  the  lessor 
had  entered  into  possession  of  the  hotel 

This  summons  was  taken  out  by  Eyton 
to  enforce  his  claim  of  February,  1864, 
against  Burrell's  estate. 

Mr.  Druce  and  Mr,  F.  H,  Colt^  in  sup- 
port of  the  summons,  submitted  that  the 
claim  was  a  good  one.  The  3,000/.  debt  to 
Deakin  was  part  of  the  plaintiflf*s  security 
for  his  mortgage  debt.  The  foreclosure 
decree  could  not  affect  this  claim,  since  the 
three  days  at  the  end  of  the  term  were  not 
within  it,  but  always  remained  in  Burrell 
and  his  trustees.  The  only  effect  of  that 
decree  had  been  to  make  the  plaintiff  the 
sole  absolute  owner  of  the  3,000/.  due  from 
Burrell,  which  he  was  now  entitled  to 
receive.  The  dealings  between  Deakin  and 
Burrell's  executors,  which  were  subsequent 
to  the  claim  of  February,  1864,  and  to 
which  Eyton  was  not  a  party,  could  not 
affect  Eyton's  rights.  The  liability  to  pay 
the  rent  was  in  Deakin 's  trustees,  and  Eyton 
was  not  in  default  by  not  paying  it. 
Although  there  were  many  cases  which 
might  lead  to  a  fallacious  argument  in  this 
case,  as 

Lockhart  v.  Hardy^  9  Beav.  349  ;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  347, 
there  was  no  case  in  which,  where  the 
estate  had  ceased  to  exist  aliunde,  and  not 
by  the  mortgagee's  default,  the  mortgagee 
had  been  held  not  to  be  entitled  to  the 
benefit  of  his  covenant  because  the  security 
had  failed.     They  cited 

Ex  parte  Peake,  in  re  Brodie,  Law* 
Rep.  2  Ch.  463. 
Here  the  difficulty  was  caused  solely,  first, 
by  Burrell's  executors  not  having  paid  the 
rent;  secondly,  by  their  having  made  an 
arrangement  with  Deakin.  Eyton  had  a 
right  to  the  whole  3,000/.  as  a  security  for 
his  debt  of  1,200/.;  but,  on  the  other  hand, 
he  could  repurchase  the  estate,  and  was 
quite  prepared  to  be  redeemed. — They  also 
cited 

Tooke  V.  HaHley,  2  Bro.  C.C.  126. 

Seton' 8  Decrees,  393. 

Mr,  Kay  and  Mr,  Cotens  Hardy,  for  the 
defendants,  Burrell's  executors,  argued,  that 


the  claimant  had  by  his  own  acts  put  it 
out  of  his  power  to  restore  the  defendant's 
estate.  Eyton  took  every  step  in  his  suit  to 
acquire  the  estate. 

[The  Vice  Chancbllok. — The  disclaimer 
could  operate  only  on  the  subject-matter  of 
the  suit,  t.  e.,  the  particular  interest  mort- 
gaged to  Eyton.  As  regards  that  interest 
its  effect  was  equivalent  to  an  absolute 
foreclosure.] 

The  effect  of  the  disclaimer  was  eqoivrv- 
lent  to  that  of  a  fine;  it  was  an  assurance 
by  record.  Eyton  took  possession  of  the 
mortgaged  property  and  paid  the  rent,  and 
while  in  possession  obtained  a  foreclosure 
decree.  That  decree  put  an  end  to  the  debt. 

Palmerv.Hendrie(l!io.2),  28 Beav.  341, 
shewed  that  when  the  mortgagee  had  taken 
possession  of  the  estate  he  could  not  ^ter- 
wards  sue  for  the  mortgage  debt — 

Perry  v.  Barker,  8  Ves.  627. 

Walker  v.  Jonee,  36  Law  J.  Rep.  (n.s.) 
P.O.  30;  s.  c  Law  Rep.  I  P.C.  60. 

Schoole  V.  Sail,  1  Sch.  &  Lef  176. 

Mr.  Boyle  appeared  for  the  defendants, 
Burrell's  executors,  who  were  in  the  same 
interest  as  the  plaintiffs. 

The  Vice  Chancellor  said  he  could  not 
hear  him  argue  the  case,  but  he  would 
gladly  hear  any  remarks  he  might  offer  as 
amicus  Curias. 

Jambs,  V.C.  (without  calling  for  a  reply) 
said,  Burrell  was  a  debtor  to  Deakin  for 
3,000/.  advanced  to  him  upon  mortgage. 
Deakin,  by  the  indenture  of  the  14th  of 
April,  1863,  assigned  his  debt  by  way 
of  sub-mortgage  to  Eyton,  and  also  made 
to  Eyton  a  sub- lease  of  the  mortgaged  pre- 
mises for  the  residue  of  the  term  less  three 
days.  After  Burrell's  death  a  suit  was 
instituted  for  the  administration  of  his 
estate.  In  that  suit  Eyton  took  in  a  claim 
in  the  name  of  himself  and  Deakin  for  the 
3,000^  In  equity  Eyton  was  the  person 
entitled  to  the  debt,  and  had  power  to 
release  it,  subject  to  Deakin's  rights  therein. 
By  an  arrangement  made  between  Burrell's 
executors  and  Deakin  the  debt  was  pur- 
ported to  be  released.  To  that  arrangement 
Eyton  was  not  a  party.  It  was  quite  clear 
that,  after  an  assignment  of  a  debt  and 
notice  to  the  debtor  of  the  assignee's  claim, 
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the  debtor  could  not  discharge  himsetf 
mthoiit  payment  to  the  assignee.  Ejrton's 
rights  therefore,  was  not  sheeted  l^  the 
releasa  He  was  a  creditor  who  had  never 
reoeiTed  anything  in  payment  of  his  debt, 
nor  beea  in  any  way  satisfied.  The  qnes- 
lion  now  to  be  decided  was,  whether,  by  the 
proceedings  in  the  court  of  the  County 
PaUtine,  he  had  forfeited  his  rights.  The 
result  of  those  proceedings  had  been  a 
decree  for  foredosore  absoluta  The  effect 
€i  that  decree  was  only  to  bar  Deakin's 
right  to  redeem.  It  did  not  bar  Ejrton^s 
remedy  for  the  payment  of  the  debt  It 
did  not  in  any  way  determine  Eyton's 
rights  to  proceed  against  Burcell's  estate. 
Nor  did  his  possession  of  the  premises  and 
payment  of  rent  Then,  it  had  been  aigued 
that  Eyton  had  lost  his  right  to  enforce 
payment  of  the  mortgage  debt  because  he 
could  not  now  restore  the  mortgaged  estate. 
True,  that  he  was  not  in  a  position  to 
re^eouTey  the  estate,  but  he  was  in  that 
position  only  because  the  person  entitled 
by  a  title  paramount  had  evicted  him.  He 
was  in  no  default  in  respect  of  that  eviction. 
He  was  under  no  obligation  to  pay  the 
rent  or  perform  the  covenants  of  the  lease. 
He  was  in  the  same  position  as  if  the  pro- 
per^ had  been  swept  away  by  a  flood  or  a 
fire.  He  had  been  deprived  of  the  property 
which  he  held  as  a  security  by  the  default 
of  his  mortgagor,  and  not  by  any  defskult  of 
his  own.  Since  there  had  been  no  default 
i^K>n  Eyton's  part,  and  no  satis&ction  or 
release  of  his  debt  affecting  his  rights,  he 
waa  entitled  to  receive  out  of  the  3,000/. 
the  amount  due  to  him  on  his  sub-mortgage 
fur  principal,  interest  and  costs  >  and  he 
might  prove  for  the  whole  3,000/.  up  to  the 
extent  of  his  debt 

Only  one  set  of  costs  of  this  application 
to  be  allowed,  none  being  allowed  to  the 
defendants,  Burrell's  executors,  who  need 
not  have  appeared. 

Solidlora— Mean.  ShMpe,  Parken  ft  Piitohaid, 
agenti  for  Menn.  Hftrwy  ft  Co.,  Lhrflipod,  for 
pUiDtiff ;  Hr.  O.  F.  Cooke»  agent  for  Mr.  E.  T. 
Payne,  Bath,  for  defendanti;  Mr.  P.  B.  Sytoo, 
for  claimant 


Stuart,  V.C. 

Jan.  14,  21 ; 

March  16. 


'1 


AT78TEB  V,  HAIKES. 


Niw  Sbriu.  38.— Cbaho. 


Practice — Decree — Infants — Revivor — 
15  ik  16  VicL  c.  86.  *.  62.—Con8oL  Order 
XXXII,  Rules  2,  3. 

A  decree  had  been  pronounced^  and  two 
orders  on  further  consideration^  and  three 
certifUoUes  madej  in  an  administration  suit. 
Before  the  last  of  the  orders  was  drawn  up, 
it  was  discovered  that  a  legatee,  served  wiffi 
a  copp  of  the  decree,  had  since  then  had 
two  children.  An  application  ufos  therefore 
made  to  the  Court  for  the  usual  supple- 
menial  order,  under  ^  15  dSr  16  Vict, 
c.  86.  s,  52,  to  revive  the  suit,  and  so  render 
the  proceedings  in  it  binding  upon  those 
children.  But  the  Court,  having  regard  to 
Capps  V.  Capps,  Law  Bep.  4t  Gk  Ap.  1, 
declined  to  maie  the  order. 

This  was  an  application,  under  the 
15  <fe  16  Viot  c.  86.  s.  52,  and  the  ConsoL 
Order  xxzii,  rules  2,  3,  for  the  usual  order 
to  revive  the  suit  or  carry  on  the  proceed- 
ings in  it  The  allegation  or  statement 
wMch  was  made  in  support  of  the  appli- 
cation set  forth  as  follows : 

The  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  Samuel  Haines. 
The  plaintiffiB  in  the  suit  were  the  exe- 
cutors and  trustees  of  the  testator^s  will, 
and  the  defendants  were  his  heir-at-law 
and  devisees. 

On  the  8th  of  June,  1863,  the  usual 
administration  decree  was  made.  A  copy 
of  it  was  served  on  Thomas  Powell  and 
EliEa  his  wife^  who  was  a  daughter  of  the 
testator,  and  on  Reginald  Hanies  Powell 
and  Edith  Maria  Powell,  their  infiuit 
children. 

On  the  29th  of  July,  1864,  an  order  was 
made  giving  Reginald  Harries  Powell  and 
Edith  Maria  Powell  leave  to  attend,  by 
their  guardian,  the  proceedings  under  the 
decree. 

On  the  6th  of  August,  1864,  the  chief 
derk  made  his  cOTtificate  in  the  cause; 
and  on  the  10th  of  December,  in  the  same 
year,  an  order  was  made,  on  further  con- 
sideration, directing  a  sale  of  the  testator^s 
real  estate^  and  adjourning  further  con- 
sideration. 

3D 
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On  the  1st  of  November,  1865,  the 
chief  clerk  made  a  separate  certificate  as 
to  the  result  of  the  sale. 

On  the  29th  of  July,  1868,  the  chief 
clerk  m.ade  a  general  certificate  in  the 
cause  as  to  the  accounts  and  sale. 

On  the  Uth  of  November,  1868,  an 
order  was  made,  on  second  further  con- 
sideration, to  tax  costs,  and  to  continue 
certain  provisions  for  winding  up  the  suit 
After  that  order  was  made,  but  before  it 
was  finally  passed  and  entered,  it  was  for 
the  first  time  discovered  that  Mrs.  Powell 
had  had  two  children  since  the  decree  in 
the  suit  was  made  and  served  upon  her; 
viz.,  Blanche  Amy  Powell,  bom  on  the 
16th  of  February,  1866,  and  Harold  Har- 
ries Powell,  on  the  19th  of  October,  1868. 

Mr,  Dauney  (Jan.  14)  supported  the 
application. — He  said  it  was  doubtful  whe- 
ther the  last  three  above-stated  orders  and 
certificate  would  bind  the  last  two  infant 
children  of  Mr.  and  Mrs.  PowelL  Even  if 
the  common  supplemental  order,  under  the 
15  k  16  Vict.  c.  86.  s.  52,  was  made,  there 
might  be  a  question  whether  they  would  be 
bound  by  the  accounts  taken  under  the 
decree — 

BahingtonY,  Molyneux,  June  19,  1868, 
Giffard,  V.C,  MS.,  unreported. 
If  the  usual  statutory  order  was  not  suffi- 
cient, it  would  be  necessary  to  file  a  bill 
for  the  purpose  of  bringing  these  infants 
regularly  before  the  Court, — an  expensive 
course  which  the  parties  were  most  anxious 
to  avoid.  He  then  referred  to  the  15  ife  16 
Vict  c.  86.  s.  52,  and  the  Consol.  Order 
xxxii,  rules  2, 3,  and 

Cappa  V.  Capps,  Law  Rep.  4  CL  Ap.  1. 

Stuaet,  V.C.  made  the  order  asked  for 
against  the  infants,  and  directed  the  cause 
to  be  set  down  for  hearing  again  on  further 
consideration,  and  to  be  in  the  paper,  pro 
forma,  on  the  first  short  cause  day  in  the 
sittings  after  Term. 

Some  difficulty  was  experienced  in  the 
drawing  up  of  that  order.  The  registrar 
drew  a  disdnction  between  the  application 
for  such  an  order,  where  the  interest  charged 
or  transmitted  was  that  of  a  defendant  to 
the  suit, — as  in  Jfbb  v.  Tugwell  (1), — and 

(1)  20  Beay.  461;  i.e.  24  Law  J.  Bep.  (n.s.) 
Chanc.  670. 


where  the  interest  was  that  of  a  person  who 
had  merely  been  served  with  notice  of  the 
decree.  In  Jehh  v.  Tugwell  the  common 
supplemental  order  was  made,  binding  the 
interest  of  an  infant  bom  just  before  the 
decree,  but,  through  inadvertence,  not  made 
a  party  to  the  suit.  But  the  infant  bom  in 
that  case  was  the  child  of  a  defendant  to 
the  suit.  Moreover,  nothing  had  been  done 
there  since  the  decree  was  made  in  the 
case,  the  facts  of  which  were  known  to 
the  Court  from  having  been  recently  be- 
fore it. 

Accordingly,  the  case  was  again  (Jan.  21) 
mentioned  to  the  Court. 

Stuart,  V.C.  considered  that  he  had 
jurisdiction  to  make  the  order,  and  directed 
it  to  be  passed.  But,  at  a  subsequent  period 
of  the  day,  said  that  although  his  impres- 
sion was  that  the  parties  were  entitled  to 
an  order  to  prosecute  the  suit  against  these 
infants,  and  such  order  might  or  might  not 
be  followed  by  an  order  for  them  to  answer, 
still  he  would  consider  the  matter  farther. 
The  papers  must  be  left  with  him,  as  the 
question  was  one  of  considerable  import- 
ance with  reference  to  the  practice  of  the 
Court 

Stuabt,  V.C.  (March  16.) — In  this  case 
the  question  is  whether  infaiits  bom  since 
the  decree,  and  not  before  the  Court  during 
proceedings  subsequent  to  their  birth,  can 
be  bound  by  an  onler  of  revivor  and  sup- 
plement on  an  allegation  under  the  statute 
15<fel6Vict  C.86.  S.52,  or  whether  it  is 
necessary  to  file  a  bilL 

There  is  unfortunately  a  want  of  uni- 
formity in  the  decisions.  The  case  of  Cappa 
V.  Capps  has  properly  been  cited  as  an 
authority  to  shew  that  in  such  a  case  an 
allegation  under  the  statute  is  not  suffi- 
cient, and  that  a  bill  is  necessary. 

In  the  present  case,  from  some  over- 
sight, there  is  not  sufficient  accuracy  in  the 
allegation  now  presented  to  the  Court,  but 
it  may  perhaps  be  amended.  So  fieir  as  it 
goes,  it  states  enough  to  make  it  probable 
tiiat  the  two  children  of  Thomas  Powell 
and  Eliza  his  wife  are  members  of  a  class 
entitled  as  devisees  or  legatees;  but  the 
allegation  does  not  shew  that  they  are 
entitled  to  any  interest  under  the  will. 
There  is  nothing  that  indicates  more  than 
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a  transmisaion  to  the  two  after-born  children 
(whose  birth  has  enlarged  the  class  and 
diminished  the  share  of  each  of  those  pre- 
viously bom)  of  part  of  the  right  already 
existing  in  the  children  who  have  been 
parties  in  the  previous  proceedings.  If  this 
be  so,  I  apprehend  that  a  bill  is  not  neces- 
sary, and  that  an  order  on  the  statutory 
allegation  is  sufficient 

'Hie  case  of  Gapp$  v.  Capps  seems  not 
consistent  with  this  view,  but  the  facts  are 
not  stated  with  sufficient  fullness  or  preci- 
sion in  the  Law  Reports  to  make  the  case  a 
guide.  The  reporter  says  that  the  order  was 
applied  for  on  "  the  usual  allegation.''  It  is 
not  easy  to  understand  what  is  meant  by 
'^  the  usual  allegation."  But  it  seems  clear 
it  was  not  a  sufficient  allegation.  There  is 
nothing  to  shew  that  the  facts  might  not 
have  been  stated  so  as  to  justify  an  order 
to  revive,  and  have  the  benefit  of  the  pro- 
ceedings against  the  infant  co-heirs  without 
a  bill,  if  a  guardian  ad  litem  was  appointed 
according  to  the  statute  and  (General  Orders, 
and  if  that  guardian  did  not  shew  cause 
against  the  order  within  twelve  days  pur- 
suant to  the  General  Order. 

So  far  as  I  understand  it,  the  ground 
for  refusing  the  order  in  Cappg  v.  Capps 
was  the  infancy  of  the  heir.  If  so,  the 
32nd  Consolidated  Order  as  to  revivor  and 
supplement  seems  to  have  been  overlooked 
by  Lord  Cairns. 

According  to  that  Ceneral  Order  an 
infant  (who  according  to  the  words  of  the 
Order,  is  "a  person  under  a  disability 
other  than  coverture")  may  apply  to  dis- 
charge, or  shew  cause  against  tiie  order 
within  twelve  days  after  the  appointment 
of  a  guardian  ad  litem,  and  until  such 
period  of  twelve  days  diall  have  expired 
the  order  to  revive  made  on  the  statutory 
statement  is  to  have  no  force  or  effect  as 
against  the  infant 

According  to  the  52nd  section  of  the 
15&16  Vict.  c.  86.  the  guardian  ad  litem  of 
the  infant  can  within  the  prescribed  time 
shew  as  a  ground  for  discharging  the  order 
any  matter  which  would  have  been  a  defence 
Ur  a  bill  of  revivor  and  supplement 

I  apprehend  that  the  statutory  allegation 
should  state  everything  which  it  would  be 
necessary  to  state  in  a  bill  of  revivor  and 
supplement.  It  would  therefore  appear  that 
the  statute  and  the  General  Order  requiring 
a  guardian  ad  litem  to  be  appointed,  and 


allowing  twelve  days  to  shew  cause  after 
he  is  appointed,  is  a  protection  as  effectual 
to  the  infant  as  if  the  old  and  more  expen- 
sive and  cumbrous  practice  of  a  bill  was 
resorted  to. 

Indeed,  the  object  of  the  52nd  section  of 
the  act  seems  to  have  been  that  bills  of 
revivor  and  supplement  should  be  entirely 
put  an  end  to.  It  is  to  be  regretted  that 
the  3rd  rule  of  the  General  Order,  by  men- 
tioning biUs  of  revivor  and  supplement, 
countenances  the  notion  that  they  are  still 
necessary.  That  Order  was  framed  long 
before  the  statute,  and  it  was  perhaps  by 
an  oversight  that  it  was  incorporated  in  the 
General  Orders. 

It  has  been  suggested  that  the  usual 
order  to  revive  does  not  extend  to  binding 
parties  by  proceedings  had  in  the  suit 
before  they  were  bom  or  made  parties. 
That  is  true.  But  the  words  of  the  statute 
are  not  merely  "the  usual  order  to  revive,** 
but  "the  usual  supplemental  decree." 
According  to  the  plain  language  of  the 
statute,  the  usual  supplemental  decree  may 
be  obtained  as  of  course  on  an  allegation 
of  the  suit  having  become  defective,  and  of 
the  change  or  transmission  of  interest  or 
liability.  The  birth  ofa  child  after  the  decree 
and  proceedings  under  it,  where  that  child 
acquires  an  interest  which,  according  to 
the  old  form  of  proceedings  by  bill,  it  is 
sought  to  bind  by  the  proceedings  before 
its  birth,  seems  to  me  within  the  scope  of 
the  52nd  section,  as  it  is  a  case  in  which 
the  suit  has  become  defective  and  in  which 
there  has  been  a  transmission  of  interest  or 
liability.  If  so,  the  statute  intended  that 
the  supplemental  decree  should  be  made  on 
allegations,  and  not  by  bill 

•nil  the  decision  in  Capps  v.  Capps  this 
was  the  constmction  put  upon  the  statute, 
and  many  orders  have  been  made  on  that 
constmction.  In  Setan  on  Decrees,  1170, 
the  form  of  such  orders,  under  the  head  of 
"  birth  of  a  child,"  is  given.  It  is  obvious 
that  a  departure  from  this  constmction  of 
the  statute  by  the  decision  in  Capps  v. 
Capps  is  likely  to  occasion  serious  expense 
and  inconvenience  by  stamping  with  the 
character  of  irregularity  many  orders  on 
which  estates  and  the  affairs  of  funilies 
have  been  dealt  with  by  the  Court. 

In  the  present  case  the  allegation  must 
be  made  more  perfect.  Until  that  is  done 
no  order  can  be  made. 
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Stuart,  V.C. — When  the  allegation  is 
amended  you  must  apply  to  the  Lord 
Chancellor,  for  I  do  not  intend  to  make 
any  order. 

The  case  was  in  consequence  mentioned 
to  the  Lord  Chancellor,  who  directed  a  bill 
to  be  filed  on  the  ground  that  as  the  prac- 
tice was  settled  by  Capps  v.  Capps  he 
would  not  disturb  it,  and  the  Vice  Chan- 
cellor Stuart,  on  May  7,  made  the  usual 
supplemental  decree  upon  the  bill  so  filed. 

Solidtora — Measra.  Austen,  De  Gex  k  Harding, 
Agentf  for  Mr.  G.  H.  Auster,  Birmingham,  for 
plaintiffii;  Meaan.  Robinaon  fc  Preston,  agents 
for  Mr.  M.  A.  Fitter,  Birmingham,  and  Messrs. 
Chester  &  Urquhart,  agents  for  Mr.  J.  Arnold, 
Birmingham,  for  defiondants. 


ICES.  I 

I 


WHITE  V,    8PRINOETT. 


LOBDR  JUHTICBS. 

Jan.  24. 

Will —  Construction  —  Cfift  to  Next-of- 
Kin  according  to  the  Statute,  exclusive  of 
A.  where  A,  is  sole  Next-of-Kin. 

The  testator  gave,  in  a  certain  event,  all 
the  residue  of  his  estate  to  ^^  the  person  or 
persons  exclusive  of  my  surviving  grandchild, 
who,  under  the  Statute  for  tlie  Distribution  of 
the  Personal  Estates  of  Intestates,  tooutd,  im- 
mediately after  the  decease  of  the  survivor 
of  my  other  two  grandchildren,  be  entitled 
to  my  personal  estate"  At  the  period  in 
question  the  surviving  grandchild  was  the 
sole  next-of-kin: — Held,  that  the  persons 
who  would  have  been  next-of-kin  if  the  sur- 
viving grandchild  had  been  dead  at  the 
period  in  question  were  entitled. 

This  was  an  administration  suit  to 
administer  the  estate  of  Richard  White, 
the  testator  in  the  cause,  who,  by  his 
will,  dated  the  11th  of  May,  1852,  gave  aQ 
his  real  and  personal  estate  to  trustees,  to 
be  converted  and  held  upon  trust  for  all 
his  three  grandchildren,  Sarah  M.  Hills, 
Mary  J.  Hills  and  EUen  Hills,  who  should 
survive  their  father,  Robert  Hills,  and 
attain  the  age  of  twenty-five  years,  equally 
as  tenants  in  common;  and  in  case  only 
one  such  grandchild  should  survive  her 
father  and  attain  the  age  of  twenty-five 


years,  then  the  whole  to  be  in  tmst  for 
such  one  grandchild.  And  in  case  none  of 
them  survived  her  &ther  and  attained  the 
age  of  twenty-five  years,  then  in  trust  for 
his  next-of-kin,  to  be  ascertained  at  the 
death  of  such  survivor,  in  shares  regulated 
by  the  Statute  of  Distributions,  l^e  will 
then  continued:  ^  Provided  also,  and  I  hereby 
further  declare,  that  in  case  two  only  of  my 
said  three  grandchildren  shall  depart  this 
life  in  the  lifetime  of  their  said  finUier,  or 
under  the  age  of  twenty-five  years,  and  the 
amomit  of  my  property  to  which  the  sur- 
vivor of  my  said  three  grandchildren  would 
thereupon  become  entitled  shall  exceed  in 
amount  or  value  the  sum  of  10,000^,  then 
so  much  thereof  as  shall  exceed  that  amonnt 
or  value  shall  be  held  in  ^ust  fw  the 
person  or  persons,  exclusive  of  my  sur- 
viving grandchild,  who,  under  the  said 
Statute  fbr  the  Distribution  of  the  Personal 
Estates  of  Intestates,  would,  immediately 
after  the  decease  of  the  survivor  of  my 
other  two  grandchildren,  be  entitled  to  my 
personal  estate  in  case  I  had  at  such  time 
died  intestate.''  The  testator  died  on  the 
21st  of  May,  1864,  and  his  will  was  shortly 
afterwards  proved.  Robert  Hills  died  in 
the  testator's  lifetime.  Sarah  M.  HiUs  died 
on  the  30th  of  July,  1865,  and  Ellen  Hills 
died  on  the  12th  of  September,  1867,  both 
unmarried,  and  under  the  age  of  twenty-five 
years.  Mary  J.  Hills  attained  the  age  of 
twenty-one  years  in  September,  1865,  and 
in  August,  1866,  married  P.  A.  Eagles. 

At  the  death  of  Ellen  Hills  Mrs.  Ea^es 
would  have  been  the  testator's  sole  next- 
of-kin  according  to  the  statute  if  he  had 
died  immediately  afterwards.  The  plaintiib 
were  the  persons  who,  if  at  the  death  of 
Ellen  Hills  Mrs.  Eagles  had  also  been 
dead,  would  have  been  the  testator's  next- 
of-kin  if  he  had  died  inmiediately  after 
EUen  Hills. 

Mr.  and  Mrs.  Eagles,  and  the  trustee  of 
their  marriage  settlement,  were  defendants, 
and  claimed  the  whole  of  the  residue,  which 
considerably  exceeded  10,000/.  The  plain- 
tiffs claimed  the  excess  over  10,000^ 

The  Master  of  the  Rolls,  by  the  decree, 
which  in  other  respects  was  a  common 
administration  decree,  directed  an  inquiry 
who  were  the  person  or  persons,  exclusive 
of  Mrs.  Eagles,  who,  under  the  statute, 
immediately  after  the  decease  of  Elloi 
Hills,  would  be  entitled  to  the  testator's 
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personal  estate  in  case  he  had  then  died 
intestate:  thus  in  effect  acceding  to  the 
plaintiff's  contention. 

Mr.  and  Mrs.  Eagles  now  appealed. 

Mr,  Jessel  and  Mr,  CoMony  for  the  appel- 
lants.— The  plaintiffs  have  no  interest,  and 
no  one  but  Mrs.  Eagles  can  have  any  bene- 
ficial interest  under  the  willj  therefore,  the 
decree  is  improper.  The  result  of  the  will 
and  the  events  which  have  happened  is 
that  there  is  an  intestacy.  Mrs.  Eagles  is, 
therefore,  entitled  as  sole  next-of-kin;  for 
a  testator  cannot  exclude  his  nextof-kin 
unless  he  gives  the  property  to  some  one 
else,  which  we  say  he  has  not  done  here. 
The  construction  of  the  proviso  is  this :  it  is 
a  gift  to  all  the  members  of  a  certain  class 
except  A.  The  fact  is,  A.  is  the  only  member 
of  the  class.  The  gift,  therefore,  fails.  You 
cannot  oonstarue  the  gift  in  the  alternative 
mode  which  the  pliontiffs  desire,  viz.,  to 
all  the  members  of  a  certain  class,  except 
A,  and  if  A.  be  the  only  member  of  that 
dass,  then  to  another  class  ascertained  in 
a  separate  manner.  In  seeking  the  next- 
of-kin  according  to  the  statute,  you  first 
exhaust  the  lineal  descendants.  Now  Mrs. 
Eagles  was  the  only  lineal  descendant  You 
do  not  come  to  collaterals  till  you  have 
exhausted  lineal  descendants,  yet  the  plain- 
tiffs claim  as  collaterals,  that  is,  as  members 
of  a  class  ascertained  in  quite  a  different 
manner  from  that  in  which  the  class  con- 
taining Mrs.  Eagles  is  ascertained  The 
statute  is,  in  fact,  exhausted  as  soon  as 
you  have  arrived  at  Mrs.  Eagles ;  and 

Bullock  V.  Dowries,  9  H.L.  Cas.  I, 
Wiiky  V.  Mangles,  10  CL  &  F.  215 ; 
s.a  10  Law  J.  Rep.  (n.s.)  Chanc.  391, 
which  are  relied  on,  only  prove  that  if  a 
testator,  by  the  context,  clearly  shews  that 
he  means  something  not  ordinarily  denoted 
by  the  words  he  has  used,  then  and  not 
otherwise  you  accept  the  extraordinary 
meaning  so  adopted  by  him.  That  does 
not  apply  here,  because  non  constat  from 
the  will  that  there  were  no  other  children 
or  grandchildren.  Besides  there  might  have 
be^  children  of  Sarah  M.  Hills  and  Ellen 
Hills,  who  might  have  been  next-of-kin 
together  with  the  survivor  of  the  three 
named  grandchildren.  Again,  there  might 
have  been  children  of  Mrs.  Eagles:  would 
they  have  taken  ? 


They  also  referred  to 
Lee  \,  Lee,  1  Dr.  t  Sm.  85;  8.C.  29 

Law  J.  Rep.  (n.s.)  Chanc.  788. 
MUne  V.  GUbeH,  5  De  Gex,  M.  <fe  G. 
510;    S.C.    23  Law  J.   Rep.   (n.s.) 
Chanc.  828. 
Johnson  V.  Johnson,  4  Beav.  318. 
Mr,  Southgate  and  Mr,  VUliers,  for  the 
plaintiffs,  were  not  called  upon. 

Mr,  O,  R,  Collins,  for  the  executors. 

LoED  Justice  Selwyn. — I  accede  to  the 
argument,  on  behalf  of  the  appellants,  to 
this  extent,  that  the  current  of  modem 
decisions,  and  especially  those  in  the  House 
of  Lords,  has  set  strongly  in  favour  of 
adhering  strictly  ta  the  literal  meaning 
of  the  words  used  by  the  testator  in  each 
case,  without  alteration  or  addition,  and  as 
far  as  possible  without  reference  to  other 
cases  or  other  wills.  I  also  agree  that  in  the 
particular  event  which  has  been  referred 
to,  viz.,  of  the  two  grandchildren  who, 
dying  first,  having  left  children,  there 
might  have  been  at  the  death  of  the  second 
of  those  two  granchildren  a  class  of  sur- 
viving children,  composed  of  the  children 
of  the  two  grandchildren  and  the  children 
of  the  living  grandchild.  But,  I  think, 
having  made  these  admissions  and  adhering 
to  the  cases  which  have  been  decided,  and 
especially  those  in  the  House  of  Lords,  the 
conclusion  which  we  must  arrive  at  is  the 
same  as  that  to  which  the  Master  of 
the  Rolls  has  come.  For  it  is  to  be  observed 
that  the  testator  in  the  proviso  in  question 
has  not  said  that  where  you  have  a  class 
entitled  to  certain  shares  as  next-of-kin,  one 
particular  person  is  to  be  excluded  from 
a  share  in  a  fund  so  to  be  derived;  but 
what  he  has  said  is  that  you  are  to  look  for 
an  artificial  class  created  by  himself.  They 
are  not  his  next-of-kin  according  to  the 
statute,  because  they  would  be  the  next-of- 
kin  at  the  time  of  his  death;  but  he  creates 
for  himself  an  arbitrary  class  to  be  ascer- 
tained in  a  particular  manner,  and  the 
question  of  the  persons  who  are  to  consti- 
tute that  class  is  what  we  have  to  look  to. 
It  is  true  that  he  adopts  the  statute  as  one 
of  the  means  by  which  that  class  is  to  be 
arrived  at;  but  it  is  an  arbitrary  class 
created  by  himself,  applying  the  statute  to 
a  particular  time  in  order  to  arrive  at  that 
particular  class  of  persons,  and  without  any 
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reference  to  any  division  of  the  estate  or 
any  exclasion  of  a  particular  person  from 
taking  a  share.  He  says  yon  are  to  ascertain 
the  persons  excluding  his  surviving  grand- 
child. In  considering  who  are  the  artificial 
class,  you  are  to  exclude  from  your  con- 
sideration the  surviving  grandchild  accord- 
ing to  this  arbitrary  rule;  in  that  case  the 
statute  would  make  the  present  plaintiffs 
the  persons  constituting  the  class.  I  think 
therefore  that  they  were  entitled  to  file  the 
bills;  that  the  decree  was  correct;  and  that 
the  appeal  must  be  dismissed,  with  costs. 

Lord  Justice  Gifpaed. — I  am  of  opin- 
ion that  the  plaintiffs  answer  the  description 
contained  in  the  testator's  will  of  the  "  per- 
son or  persons,  exclusive  of  my  surviving 
grandchild,  who,  under  the  said  Statute  for 
the  Distribution  of  Personal  Estates  of  In- 
testates, would  immediately  after  the  decease 
of  the  survivor  of  my  two  grandchildren  be 
entitled  to  my  personal  estate  in  case  I  had 
at  such  time  died  intestate."  I  have  no 
doubt  that  the  object  of  these  words  was  to 
exclude  Withy  v.  Mangles  and  Bullock  v. 
Doumes,  because,  clearly  if  these  words  had 
not  been  in  the  will  tMs  particular  grand- 
child would  have  taken.  What  the  testator, 
in  my  opinion,  meant  was  this:  I  mean  my 
next-of-kin,  but  they  are  to  be  exclusive  of 
my  one  surviving  grandchild.  That  is,  I  mean 
those  who  are  my  next-of-kin  to  take ;  but 
I  do  not  mean  my  surviving  grandchild  to 
take.  In  other  words  it  is  this :  Putting  my 
surviving  grandchild  out  of  consideration, 
as  being  at  that  time  my  sole  or  one  of  my 
next-of-kin,  ascertain  who,  excluding  her, 
my  next-of-kin  are.  It  was  suggested  as  a 
veiy  conclusive  argument  that  they  might 
have  been  the  children  of  the  two  deceased 
grandchildren  and  the  children  of  this 
actual  living  grandchild.  I  confess  I  do  not 
think  that  there  is  anything  in  that  argu- 
ment, and  for  this  reason :  it  is  quite  clear 
that  the  children  of  the  two  dead  grand- 
children would  have  taken,  because  they 
would  have  been  next-of-kin;  it  is  equally 
clear  that  the  children  of  the  living  grand- 
child would  not  have  taken,  for  they  would 
not  have  been  the  next  of-kin  while  their 
mother  was  living.  Putting  that  construc- 
tion upon  the  will  the  whole  thing  is  consis- 
tent In  my  judgment,  we  should  be  going 
directly  against  ^e  intention  of  the  testator 
if  we  came  to  any  other  conclusion  than 


that  at  which  the  Master  of  the  Bolls  has 
arrived. 


SoIidtoTB— Mr.  E.  S.  Cavell,  for  a|^)el]mntf ;  Me 
Pmrker,  Lee  k  Hftddock,  agento  for  Mr.  C.  W. 
Cave,  HarioWy  for  pUiotift ;  Measn.  Moockton 
&  Monckton,  agents  for  Mean.  Moockton  At 
Bona,  Maidstooe,  for  Springeit. 


James,  V. 
March  16 


H 


In  re  the  oxford  and  oaw- 

TERBURY     HALL    OOMPAHY 

(limited),  ex  parte  morton. 


Company  —  Winding-up  —  Calls —  Cre- 
ditor Contributory  —  Composition  Deed — 
Set-off— Companies  Aety  1862,  ss,  74,  75, 

77. 

Shortly  after  the  date  of  an  order  for 
winding  up  the  above  company^  if,  toho  was 
the  holder  of  a  large  nuniber  of  shares  in  ity 
executed  and  had  duly  registeredj  under  the 
I92nd  section  of  the  Bankruptcy  Act,  1861, 
a  deed  of  assignment  to  trustees  for  the  bene- 
fit of  his  creditors.  The  deed  contained  a 
release  extending  to  both  past  and  future 
liabilities,  M,  claimed  that  the  company 
was  indebted  to  him  to  the  amount  of  over 
8,000/.,  and  his  trustees  sent  in  a  claim  for 
the  amount  to  the  official  liquidator.  The 
official  liquidator  subsequently  obtained  two 
orders  against  M,  to  enforce  the  payment  of 
two  overdue  calls,  of  which  the  one  had  been 
made  before,  the  other  after,  the  date  of  the 
deed  of  assignment.  Upon  an  application 
by  M,  to  have  these  orders  discharged,  the 
Court  sanctioned  a  compromise  setting  off 
the  claims  of  M,^s  trustees  and  the  official 
liquidator  against  each  other. 

Adjourned  summons,  taken  out  on  behalf 
of  Charles  Morton,  to  discharge  two  orders 
for  calls  obtained  against  him  by  the  official 
liquidator  of  the  above-named  company. 

Morton  was  the  holder  of  2,050  shares, 
of  15/.  each,  in  the  company,  upon  which 
he  had  paid  ten  guineas  per  share.  In 
April,  1 868,  before  the  company  was  ordered 
to  be  wound  up,  a  call  of  1/.  per  share  had 
been  made. 

On  the  7th  of  May,  1868,  an  order  was 
made  for  winding-up  the  company.  On 
the  15th  of  July,  1868,  Morton  was  settled 
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on  the  list  of  contributories  to  the  com- 
pany. On  the  30th  of  July,  1868,  Morton 
ezecnted  a  deed  of  assignment  of  his  estate 
and  effects  to  trustees  for  the  benefit  of  his 
creditors,  which  was  duly  assented  to  by  the 
requisite  number  of  creditors,  and  registered 
under  the  192nd  section  of  the  Bankruptcy 
Act,  1861.  The  deed  contained  a  release 
to  Morton  extending  as  well  to  future  as  to 
past  liabilities. 

On  the  30th  of  November,  1868,  the 
official  liquidator  obtained  against  Morton 
an  order  for  the  payment  of  the  overdue 
call  of  1/.  per  share  made  in  April  On  the 
19th  of  January,  1869,  the  official  liqui- 
dator obtained  a  second  order  against  Mor- 
ton to  enforce  another  call  of  2L  per  share, 
which  had  been  made  subsequently  to  the 
winding-up 

Morton  claimed  that  at  the  date  of  the 
winding-up  the  company  was  indebted  to 
him  in  the  amount  of  8,238/.  I2s.  6d.,  and 
since  the  winding-up  the  trustees,  under 
his  deed  of  assignment,  had  sent  in  to  the 
official  liquidator  a  claim  for  this  amount 
against  the  company.  The  liability  of 
Morton  in  respect  of  unpaid  and  future  calls 
at  the  date  of  the  winding-up  amounted  to 
9,225/.  Morton  took  out  this  summons 
to  have  the  two  orders  obtained  against  him 
by  the  official  liquidator  discharged. 

Mr.  Ince^  in  support  of  the  application, 
said  there  could  be  no  doubt  as  to  the  in- 
validity of  the  order  to  enforce  the  first 
call,  which  had  become  due  before  the 
winding-up  order  and  the  execution  of  the 
deed  of  assignment  That  was  a  debt 
clearly  covered  by  the  release  contidned  in 
the  deed  of  assignment  The  deed  of  assign- 
ment also  comprised  the  second  call,  and 
the  order  for  payment  of  that  was  equally 
invalid.  Morton's  liability  in  respect  of 
unpaid  caUs  was  a  debt  which,  in  case  of 
his  bankruptcy,  would  have  been  provable 
against  his  estate — Companies  Act,  1862 
M.  74,  75 ;  and  under  a  deed  of  assignment 
for  the  benefit  of  creditors,  as  under  an 
actual  adjudication  in  bankruptcy,  the 
assignees  and  assets  of  the  debtor  were 
liable  under  section  77.  of  the  Companies' 
Act,  1861,  to  contribute  in  his  stead  to 
the  assets  of  the  company  being  wound  up 
Accordingly,  the  order  was  wrongly  made 
as  against  Morton  personally.  Under  section 


95.  of  the  same  act  the  liquidator  was 
empowered  to  prove  and  draw  a  dividend 
against  the  estate  of  a  contributory,  and  he 
ought  to  have  proved  the  company's  claim 
against  Morton's  estate  under  his  deed  of 
assignment.  The  case  of 

Martinis  Patent  Anchor  Company  (lAm- 

ited)   V.  Morton,  37   Law  J.   Rep. 

(n.s.)  Q.B.  98;  S.C.  Law  Rep.  3Q.B. 

306, 
in  which  a  bankrupt  was  held  liable  to 
calls,  was  distinguishable  from  this,  because 
there  the  bankrupt  still  continued  to  hold 
shares  in  the  company  three  years  after  his 
bankruptcy  before  the  company  was  wound 
up.  The  grounds  upon  wluch  the  decision 
in  that  case  went  had  recently  been  com- 
mented upon  by  the  Master  of  the  Rolls  in 
Uasti^B  casCy  ante,  p.  43;  &a  on  app., 

ante,  233;  Law  Rep  7  Eq.  3. 
In  that  case  the  bankruptcy  had  come  to 
an  end  by  the  discharge  of  the  bankrupt 
before  the  winding-up  order.  The  same 
point  had  also  arisen  in  two  recent  cases — 
In  re  the  Richmond  Hill  Hotel  Com- 
pany,  ex  parte    King,    Law    Rep. 

3  CL  10 :  reversing  s.  a  36  Law  J. 

Rep.  (n.s.)  Chanc.  718; 
and 

Ex  parte  Pickering,  38  Law  J.  Rep. 

(n.s.)    Bankr.    1 ;    s.  a    Law    Rep. 

4Ch.  58. 
But  in  both  those  cases  the  future  liabilities 
of  the  contributory  were  not  included  in 
the  composition-deeds.  The  proper  order 
here  would  be  for  the  official  liquidator  to 
come  in  and  prove  against  Morton's  trus- 
tees. He  also  referred  to 

Rossi  V.  Bailey,  Law  Rep.  3  Q.B.  621; 

S.C.  37  Law  J.  Rep.  (n.s.)  Q.B.  204. 

Mr,  J,  N,  Higgins  appeared  for  the 
trustees  of  the  deed. 

Mr.  Druce  and  Mr.  Eddie,  for  the 
official  liquidator,  admitted  the  validity  of 
the  deed  of  assignment,  and  did  not  oppose 
the  contention  that  the  official  liquidator 
should  prove  under  it  against  the  trustees, 
so  far  as  it  was  possible  for  him  to  do  so. 
But  there  was  a  question  whether  future 
calls  could  be  proved  under  such  a  deed. 
The  previous  cases  had  not  decided  this 
point.  Hasti^e  case  had  been  affirmed  on 
appeal,  ante,  p.  233.  If  the  official  liquidator 
could  prove  under  the  deed,  the  same  rule 
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as  to  set-off  would  apply  as  in  a  case  ci 
bankraptcy — 

In  re  DuckwoHh,  Law  Rep.  2  Ch.  578. 

Carrallt  and  Haggard's  claims   Law 

Rep.  4  Ch.  174; 

and  the  official  liquidator  was  ready  to 

effect  a  compromise  by  a  mutual  setoff  of 

Morton's  claim  against  that  of  the  company. 

Jameb,  Y.C.  said  there  must  be  an  affi- 
davit that  the  compromise  would  be  for  the 
benefit  of  the  company.  Mr.  Morton  must 
have  his  costs;  for  he  had  come  to  the 
court  merely  to  relieve  himself  firom  liability 
under  the  two  orders  which  had  been  made 
against  him  personally.  The  order  would 
be  thaty  upon  the  trustees  abandoning 
their  claim  against  the  official  liquidator, 
and  the  official  liquidator  abandoning  his 
claims  against  the  estate  of  Morton,  all 
further  proceedings  should  be  stayed. 

Solidton— Mr.  Stanley,  for  applicant;  Mr,  T.  W. 
FlaTel,  for  tnutees ;  Masars.  Meroer  k  Meroer, 
for  the  official  liquidator. 


Jambs,  V.C 
March  22, 
April  16, 


V.C.  ) 
^23;V 

!,  23.   I 


W0LLA8T0N  V.  KINO. 


Power  of  Appointment — Invalid  Execu- 
tion— Election — Rule  against  Perpetuity, 

The  ride  as  to  election  is  to  he  applied  as 
between  a  gift  under  any  instrument  and 
a  claim  dehors  thai  instrument  and  adverse 
to  ity  and  is  not  to  be  applied  cu  between  one 
clause  in  an  instrument  and  another  claiuse 
in  the  same  instrument 

A  testatrixy  under  a  settlement^  had  a 
special  power  of  appointment  amongst  chil- 
dren^  under  which  she  validly  appointed 
the  income  of  a  fund  to  a  child  A,  for 
lifCf  and  expressed  to  give  A,  a  general 
testamentary  power  over  the  corpus^  which 
last^mentioned  power  was  void  as  tend- 
ing to  perpetuity,  cmd,  sulked  to  these  dis- 
positions, she  appointed  the  residue  of  the 
fund  to  other  chUdren,  who  also  took  a  share 
of  the  testatria^s  own  property, — Held,  that 
the  other  children  could  not  be  called  upon 
to  compensate  out  of  their  shares  in  the 
tsitatriai^s  own  property  those  who  would 


have  benefited  under  the  invalid  power,  if 
valid, 

Semble — the  doctrine  of  election  cannot 
be  applied  so  cu  to  give  effect  to  a  disposition 
which  transgresses  the  rule  against  per- 
petuity. 

By  the  marriage  settlement  of  James 
WilUam  King  and  Caroline  King,  his  wife, 
certain  funds  were  vested  in  trustees,  upon 
trust,  as  to  the  income,  for  James  William 
King  for  life,  and  after  his  decease  for 
Caroline  King  for  life  in  case  she  survived 
her  husband;  and  subject  to  these  life 
interests  the  funds  were  directed  to  be  held 
upon  trust  for  the  children  of  the  marriage, 
as  James  William  King  and  Caroline  King 
should  jointly  appoint,  and,  subject  to  su(£ 
joint  appointment  as  the  survivor  should 
after  the  decease  of  the  shorter  liver  by 
deed  or  will  appoint;  and  as  to  so  much  of 
the  trust  funds  as  should  not  be  in  any  way 
appointed,  upon  trust  for  the  childrm  of 
the  marriage  equally. 

Caroline  King  survived  her  husband, 
and  at  the  date  of  her  will,  which  was 
executed  after  his  death,  a  considerable 
part  of  the  settlement  funds  remained 
unappointed,  and  she  was  entitled  to 
other  property  as  absolute  owner.  There 
were  then  living  the  five  following  children 
of  the  marriage,  James  Euseby  King, 
Catherine  Pennefather,  Robert  William 
King,  Caroline  Mary  King  and  Marianne 
Augusta  King. 

Caroline  King  duly  made  and  executed 
her  will,  dated  the  7th  of  May,  1858,  and 
after  referring  to  the  power  given  by  the 
settlement,  it  was  by  such  wUl  expressed 
that  the  testatrix,  in  exercise  of  this  and 
every  other  power,  directed  and  appointed 
that,  after  her  decease,  the  trustees  of  the 
settlement  should  stand  possessed  of  so 
much  of  the  trust  funds  as  should  be  of 
the  value  of  5,000/.,  and  either  permit  the 
same  to  remain  in  its  then  state  of  invest- 
ment or  vary  the  investment  in  manner 
therein  mentioned,  and  should  pay  the 
income  to  James  Euseby  King  untU  some 
event  should  happen  whereby  his  personal 
receipt  and  enjoyment  thereof  would,  but 
for  tiie  now  stating  proviso,  cease,  and 
upon  such  event  hi^ppening,  should  during 
the  residue  of  the  Ufe  of  James  Euseby 
King  pay  the  income  to  the  testatrix's  three 
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daughters  equally,  and  afker  the  decease  of 
James  Euseby  King  should  hold  the 
corpus  upon  such  trusts  as  James  Euseby 
King  should  by  his  will  appoint,  and 
subject  to  such  appointment  upon  trust  for 
the  testatrix's  three  daughters  equally.  The 
testatrix  then  appointed  8,000/.  to  each  of 
her  daughters,  Caroline  Mary  and  Marianne 
Augusta,  and  as  to  the  residue  of  the  settle- 
ment  funds  appointed  the  same  between 
all  her  daughters  equally.  Out  of  her  own 
property  the  testatrix  gave  certain  plate 
and  all  her  money  at  her  bankers'  to  her 
daughters  Caroline  Mary  and  Marianne 
Augusta,  and  the  residue  to  all  herdaught  rs 
equally. 

The  sum  of  the  value  of  5,000/.,  directed 
to  be  set  apart  by  this  will,  was  now  repre- 
sented by  a  sum  of  5,469/.  consola 

In  1866  James  Euseby  King  made  his 
wiD,  which  was  inartificially  drawn,  but  for 
the  purpose  of  the  argument  it  was  admitted 
that  it  amounted  to  an  exercise  of  all 
general  powers  of  appointment  in  favour 
of  Henry  Coape  and  Jane  Veitch  and 
her  two  sons  or  some  of  them.  James 
Euseby  King  appointed  John  Elliot  Wil- 
son his  executor,  and,  as  he  was  largely 
indebted  at  the  time  of  his  death,  the  exe- 
cutor contended  that  anything  which  thus 
passed  to  Henry  Coape  or  the  Veitch es 
was  subject  to  the  claims  of  the  creditors 
of  James  Euseby  King. 

The  bill  was  filed,  by  the  trustees  of  the 
settlement,  for  the  purpose  of  obtaining  a 
declaration  of  the  rights  of  all  parties.  In 
the  first  instance,  it  was  heard  before 
Giffard,  V.C,  and  is  reported  antej  p.  61. 
The  Vice  Chancellor  decided  that  the  power 
of  appointment  by  will  expressed  to  be  given 
to  James  Euseby  King  was  void,  since,  if 
written  in  the  original  marriage  settlement, 
it  would  tie  up  the  fund  affected  by  it  till 
the  death  of  James  Euseby  King ;  that  is, 
daring  the  life  of  a  person  not  in  existence 
at  the  date  c^  the  settlement.  On  this 
ground  his  Honour  held  that  such  a  limita- 
tion transgressed  the  rule  against  per- 
petuity. His  Honour  also  decided  that,  on 
this  fiBolure  of  James  Euseby  King's  power, 
the  three  daughters  took  under  the  ultimate 
appointment  It  was  then  suggested  that, 
as  these  three  daughters  took  other  benefits 
under  Caroline  King's  will,  both  in  the 
settlement  funds  and  in  the  testatrix's  own 
Niv  SRBIS8, 38.— CHAiia 


property,  they  might,  on  the  principle  of 
election,  be  required,  if  they  chose  to  avail 
themselves  of  this  failure  of  the  testatrix's 
expressed  intention,  to  make  compensation 
out  of  the  other  benefits  which  they  took 
under  the  will  to  the  persons  who  would 
have  benefited  by  the  invalid  power  of 
appointment  if  vaHd;  or,  to  put  the  propo- 
sition in  other  words,  that  they  could  not 
take  such  last-mentioned  benefits  without 
confirming  the  invalid  power.  Qiffard,  V.C. 
directed  the  suit  to  stand  over,  in  order  that 
the  bill  might  be  amended  by  introducing 
averments  proper  to  raise  this  question; 
and  it  now  came  on  for  a  second  hearing 
accordingly. 

Mr.  WUlcock  and  Mr.  O.  N.  CoU,  for 
the  plaintiffs,  the  trustees  of  the  settle- 
ment. 

Mr.  Druce  and  Mr.  Hughes,  for  Mrs. 
Veitch  and  her  children. — ^The  question  is, 
whether  the  power  which  the  testatrix  has 
attempted  to  give  to  James  Euseby  King 
is  to  be  considered  as  swept  out  of  the  will 
to  all  intents  and  purposes,  or  whether  it 
may  be  read  ais  importing  a  condition  into 
the  gifts  which  the  testatrix  makes  out  of 
her  own  property  to  those  who  take  by 
reason  of  the  failure  of  her  expressed  inten- 
tion. It  may  be  admitted,  in  accordance 
with 

Woolridge  v.  Woolrid^e,  Johns.  63;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  689, 
that  where  the  donee  of  a  power  makes  a 
valid  appointment  in  favour  of  an  object, 
a   superadded,  unauthorized   condition  is 
merely  and  utterly  inoperative — 

Rucker  v.  ScJiolefield,  1  Hem.  &  M.  36; 

P,  c.  32  Law  J.  Rep.  (n.s.)  Chanc.  94. 
Langslow  v.  Langshw,  21  Beav.  552; 

8.C.   25  Law  J.  Rep.  (n.s.)   Chanc. 

610. 
Churchill  v.  Chnrchtlly  37  Law  J.  Rep. 

(n.s.)  Chanc.  92 ;  s.  c.  Law  Rep.  5 

Eq.  44. 
But  where  an  actual  appointment  is  ex- 
pressed to  be  made  in  favour  of  a  non-object, 
and  the  person  who  takes  by  reason  of  the 
badness  of  such  attempted  appointment 
derives  other  benefits  under  the  same 
instrument,  the  ordinary  rule  applies,  that 
he  shall  not  approbate  and  reprobate ;  and 
he  must  therefore,  if  he  elects  to  hold  to 
3B 
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8uch   other  benefits,  confirm  the  inyalid 
appointment 

BlackH  V.  Lcmb,  14  Beav.  482 ;  s.  c. 
21  Law  J.  Rep.  (n.s.)  Chanc.  46, 
and 

Moriarty  v.  Martin^  3  Jr.  Ch.  Rep. 
46  (1), 
are  direct  authorities  in  &vour  of  this 
proposition,  which  is  approved  by  Lord 
St.  Leonards  (2),  and  is  supported  by  the 
following  eases — 

Whistler  v.  Webster,  2  Ves.  jun.  367. 

Reid  V.  Beid,  25  Beav.  469,  see  p.  481. 

Tomkyns  v.  Blane,  28  Beav.  422. 
Moriarty  v.  Martin,  it  is  true,  went  beyond 
this  proposition,  and  so  far  is  inconsistent 
with  BlacJcet  v.  Lamb  and 

King  v.  King,  15  Jr.  Ch.  Rep.  479. 
But  the  limited  proposition  which  we  now 
contend  for  is  expressly  stated  in  the  mar- 
ginal note  to  Bldckei  v.  Lamb,  and  approved 
of  by  the  Judge  who  decided  that  case  in 
the  subsequent  case  of  Langslow  v.  Lang- 
slow.  An  apparent  exception  to  the  propo- 
sition, not  applicable  to  the  present  case, 
exists  where  the  testator  expressly  states 
that  he  does  not  intend  to  do  more  than 
the  power  authorizes.  This  was  the  case  in 

Carver  v.  Bowles,  2  Russ.  <k  M.  301, 
as  pointed  out  in  Moriarty  v.  Martin, 

Mr.  Ampklett  and  Mr,  Norton  Smith, 
for  the  executor  of  James  Euseby  King, 
supported  their  contention,  but  insisted 
that  the  persons  disappointed  by  the  elec- 
tion of  the  daughters  were  the  creditors 
of  James  Euseby  King,  inasmuch  as  he 
had,  by  exercising  the  general  testamentary 
power,  made  whatever  was  subject  to  it 
his  assets. 

Mr,  Kay  and  Mr.  J,  N,  Higgtns,  for 
the  three  daughters. — A  case  of  election 
cannot  arise  unless  the  person  benefited  by 
an  instrument  has  or  may  have  rights 
which  are  independent  of  the  instrument, 
and  of  which  the  exercise  would  defeat 
some  of  its  provisions.  It  may,  therefore, 
arise  as  between  an  instrument  and  some- 
thing dehors  the  instrument ;  but  it  never 
arises  as  between  two  i)arts  of  the  same 
instrument.  In  the  present  case  there  is 
this  additional  reason  why  the  daughters 
should  not  be  required  to  confirm  the  in- 

(1)  Note  by  the  reporter. — See  also  Fearon  v. 
Ft^anm,  3  Ir.  Ch.  Rep.  19. 

(2)  SQgden  on  Powers,  (8th  ed.)  582. 


valid  power  given  to  their  brother,  that 
the  power  is  bad  as  transgressing  the  rule 
against  perpetuity;  and  the  doctrine  of 
election  ought  not  to  be  applied  to  enable 
a  person  to  do  indirectly  what  the  policy 
of  the  law  condemns. 

The  case  was  partially  ai^ed  in  the 
sittings  after  Easter  Term.  In  consequence 
of  the  lamented  death  of  Mr.  Dnice,  in  the 
Easter  Vacation,  the  Court  which  sat  at 
Westminster  on  the  first  day  of  Easter 
Term  immediately  adjourned ;  and  on  the 
following  day 

Mr,  Hughes  replied. 

James,  V.C.  (April  23.) — In  this  case  a 
testatrix  bad  a  power  of  appointment  over 
a  considerable  sum  of  money — a  limited 
power  of  appointment  in  favour  of  the  issue 
of  the  marriage,  in  contemplation  of  which 
the  settlement  containing  the  power  was 
made.  By  a  will,  purporting  to  be,  amongst 
other  things,  an  execution  of  the  power, 
she  appointed  a  considerable  portion  of 
the  settled  fund  to  her  son  for  life,  with 
remainder  to  such  persons  as  he  should  by 
will  appoint.  There  was  a  general  residuary 
appointment  of  the  settled  fund,  subject  to 
all  the  appointments  made  thereof^  to  her 
three  daughters.  The  three  daughters  took 
other  benefits  under  the  will  in  the  testa- 
trix's own  property.  The  son  purported  to 
exercise  the  power  of  appointment  given  by 
his  mother  to  him.  My  predecessor  held 
that  the  appointment,  so  &r  as  it  gave  the 
son  a  testamentary,  and  only  a  testamentary 
power  of  appointment,  was  void  as  tending 
to  a  perpetuity,  and  he  further  held  that 
the  portion  of  the  settled  fund  attempted 
to  be  subjected  to  that  power  went,  not  as 
an  unappointed  part  to  the  objects  of  the 
original  settlement,  but  under  the  residuary 
appointment  in  the  mother's  will  to  the 
three  daughters.  In  this  state  of  things, 
the  question  arose  which  I  have  now  to 
determine.  The  persons  who  would  have 
taken  under  the  conjoint  operation  of  the 
son's  will  and  the  mother's  will,  if  they 
had  constituted  a  valid  appointment  of  the 
trust  fund,  insist  that  the  daughters  who 
take  by  reason  of  the  mother  having  no 
power  to  make  such  disposition,  taking 
also  under  the  will  property  which  the 
mother  had  the  fullest  power  to  dispose  of 
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at  pleasure,  ought  to  elect  between  the  two 
benefits  which  they  will  take.  The  ordinary 
principle  is  clear,  that  if  a  testator  gives 
property,  by  design  or  by  mistake,  which  is 
not  his  to  give,  and  gives  at  the  same  time 
to  the  real  owner  of  it  other  property,  such 
real  owner  cannot  take  both.  And  this 
principle  has  been  applied  where  the  first 
gift  is  made  purporting  to  be  in  execution 
of  a  power,  so  that  if,  under  a  power  to  ap- 
point to  children,  the  donee  of  the  power 
appoints  to  grandchildren,  which  is  bad, 
and  the  children  who  are  entitled  to  claim 
by  reason  of  the  badness  of  the  appoint- 
ment also  take  under  the  will  other  pro- 
perty, it  has  been  held  that  the  grand- 
children are  entitled  to  put  them  to  an 
election. 

But  to  this  rule,  so  far  as  regards  appoint* 
ments,  a  notable  exception  is  taken,  viz., 
that  where  there  is  an  appointment  to  an 
object  of  the  power,  with  directions  that 
the  same  shall  be  settled  4ipon  any  trust  or 
subject  to  any  condition,  there  the  appoint- 
ment is  held  to  be  a  valid  appointment, 
and  the  superadded  direction,  trust  or  con- 
dition is  void^  and  not  only  void  but  inope- 
rative, to  raise  any  case  of  election.  This 
rule  has  not  been  followed  in  the  Irish  case 
of  Moriarty  v.  Martiny  which  is  said  to  have 
received  the  approval  of  Lord  St  Leonards. 
Notwithstandingthat  case  and  that  approval, 
I  feel  bound  by  the  current  of  the  English 
authorities. 

I  have  endeavoured  to  extract  firom  those 
cases  a  principle  which  I  can  apply  to  the 
decision  of  the  case  before  me.  The  rule 
laid  down  by  the  Master  of  the  Rolls  in 
Whistler  V.  Webster  (3)  is  in  general  terms : 
**  That  no  man  shall  claim  any  benefit  under 
a  will  without  conforming  so  far  as  he  is 
able  and  giving  effect  to  everything  con- 
tained in  it,  whereby  any  disposition  is 
made  shewing  an  intention  that  such  a 
thing  shall  take  place."  This  rule,  expressed 
in  ^ese  terms,  was  certainly  not  applied 
in  the  case  of  Carver  v.  Bowles  and  the 
cases  which  followed  it  There  it  was  clear 
that  certain  persons  were  intended  to  take 
benefits  under  the  will,  and  other  persons 
were  allowed  to  take  other  benefits  without 
conforming  and  giving  effect  to  the  first 
dispositions,  and  in  fact  defeating  them. 

(3)  2V«ii.jun.,  p.  870. 


But  why  ?  The  only  intelligible  principle 
which  I  can  find  is,  that  it  was  held  that 
the  failure  of  the  first  dispositions,  so  far 
as  they  failed,  did  under  the  will  itself 
enure  for  the  benefit  of  the  legatees — that 
the  legatees  were  allowed  to  retain  both 
beneOts,  because  they  took  both,  as  legatees 
under  the  will  itself  without  calling  in  aid 
any  other  instrument  or  any  adverse  title. 
It  results  from  this,  that  the  rule  as  to 
election  is  to  be  applied  as  between  a  gift 
under  a  will  and  a  claim  dehors  the  will 
and  adverse  to  it,  and  is  not  to  be  ap- 
plied as  between  one  clause  in  a  will  and 
another  clause  in  the  same  will.  It  would 
seem  a  very  strange  thing  that  in  construing 
the  same  instrument  the  Court,  dealing 
with  a  clause  in  which  a  fund  is  expressed 
to  be  given  partly  to  A.  and  the  residue 
to  B,  should  hold  that  the  gift  to  A.  being 
void,  the  testator's  intention  is  that  B. 
should  take  the  whole,  and  then  coming 
to  another  clause,  in  which  another  fund 
is  given  to  B.  and  no  mention  of  A.  at 
all,  should  hold  that  there  is  an  implied 
condition  that  B.  should  give  back  part  of 
that  which  it  was  the  testator's  intention 
that  he  should  take. 

It  is  also  material  that  the  reason  why 
the  gift  foils  is  that  there  was  an  attempt 
to  create  a  power  in  violation  of  the  rules 
of  law;  and  I  apprehend  that  it  is  not  for 
the  Court  to  aid  such  an  attempt,  either  by 
the  application  of  the  doctrine  of  election 
or  otherwise.  The  great  difficulty,  more- 
over, of  applying  the  doctrine  of  election 
to  such  a  case  as  this  is  strikingly  exem- 
plified in  this  particular  instance  by  the 
conflicting  claims  which  have  arisen  to  the 
benefit  which  would  arise  from  the  ap- 
plication of  that  doctrine.  The  appointees 
named  in  the  said  will  say,  By  the  conjoint 
operation  of  the  two  wills,  the  mother  has 
expressed  her  wish  to  give  us  certain 
benefits,  which  have  been  anticipated  by 
the  daughters.  Let  the  daughtbrs  make  it 
good  out  of  the  mother's  estate.  But  the 
creditors  of  the  son  say.  No,  you  never 
-could  have  taken  these  benefits ;  nothing 
has  ever  been  intercepted  from  you;  it  being 
a  general  power  of  appointment,  and  the 
son  being  largely  indebted,  any  appoint- 
ment made  by  him  would,  by  the  applica- 
tion of  another  rule  of  equity,  have  gone  to 
his  creditors. 


Digitized  by 


Google 


396 


COURTS  OF  CHANCERY : 


[N.  S. 


There  seems  to  me  great  force  in  this 
contention  of  the  creditors  in  destroying 
any  claims  of  the  specific  appointees,  but 
that  their  own  equity  to  compensation  by 
reason  of  the  doctrine  of  election  is  far  too 
complicated  and  remote  to  entitle  them  to 
the  interference  of  this  Court  I,  however, 
only  rely  on  this  conflict  of  claims  as  shew- 
ing the  prudence  of  not  extending  rights 
under  the  implication  of  somewhat  refined 
equities,  like  the  doctrine  of  election,  be- 
yond the  simple  cases  which  have  been 
decided,  and  which  are  sufficient  to  provide 
for  all  cases  ordinarily  likely  to  occur,  and 
for  all  cases  for  which  there  is  any  sub- 
stantial object  in  providing. 


Sulicitora — Messrs.  Kiogsfurd  k  Dorman,  agents 
fur  Messrs.  Wilson  &  Farrar,  Granbrook,  for 
plaintifib;  Messrs.  Wilde  &  Markby  and  Messrs. 
Warry,  Robins  &  Co.,  fur  other  parties  inter- 
ested. 


LOBDB  JUttTICBS. 

Jan.  18. 


TOOTH  V.  HALLKTT. 


MoTTtgage  of  Moneys  to  become  due  under 
Building  Agreement — Right  of  Assignee  of 
Mortgagor*  completing  toorks. 

H,  contracted  to  build  a  house  for  870/. 
When  the  time  for  completion  had  expired, 
the  house  being  unjhiishedy  H.  made  an 
equitable  assignment  to  T,  of  "2001.,  part  of 
the  price  remaining  unpaid,  H,  ajfterwards 
made  a  general  assignment  of  his  estate 
(which  UKts  nil  J  to  W,  W,  out  of  his  oum 
moneys^  and,  with  the  sanction  of  the 
employers,  completed  the  house^  for  the 
sum  remaining  unpaid  under  the  con- 
tract. The  contract  gave  the  employers  the 
right  to  employ  any  builders  to  complete  the 
house  : — Held,  that  the  payment  by  the  em- 
ployers to  W,  of  the  amount  remaining 
unpaid  was  good  against  T. 

The  question  in  this  appeal  from  a 
decision  of  Vice  Chancellor  Stuart  was,  as 
to  the  rights  of  the  plaintiff  as  equitable 
assignee  of  a  building  contract 

The  contract  in  question  was  made  on  the 
17th  of  March,  18C6,  between  G.  Hampton, 


a  builder,  and  the  defendants;  it  was  to 
build  a  house  for  870/.,  and  contained  the 
following  stipulations :  that  the  house  was 
to  be  completed  by  the  17th  of  July,  1866; 
that  it  was  to  be  paid  for  as  follows,  75 
per  cent,  of  the  amount  which  the  deien- 
dants'  surveyor  should  from  time  to  time 
certify  as  actually  expended  should  be  paid, 
and  the  balance  paid  at  the  expiration  of 
three  months  from  the  completion  and 
delivery  in  a  state  approved  by  the  sur- 
veyor; that  Hampton  was  to  pay  a  fine 
of  10/.  for  every  week  after  lie  17  th 
of  July  during  which  the  works  should 
remain  incomplete,  which  fines  the  defi  n- 
dants  were  empowered  to  deduct  out  of 
any  mone3rs  due  to  Hampton;  lastly,  that 
the  defendants  should,  after  the  17th 
of  July,  be  at  liberty  to  employ  other 
builders  to  complete  the  works,  and  the 
amount  to  be  expended  by  them  in  so  doing 
was  to  be  recoverable  from  Hampton,  and 
any  moneys  in  the  hands  of  the  defendants 
due  to  Hampton  might  be  applied  in  such 
last-mentioned  payment 

The  house  was  not  finished  on  the  17th 
of  July,  and  was  stiU  unfinished  on  the 
29th  of  August ;  but  at  that  time  the  de- 
fendants had  paid  Hampton  450/.  on  ac- 
count of  the  work.  On  the  2dth  of  August 
Hampton,  in  order  to  secure  an  antecedent 
debt,  gave  to  the  plaintiffs  an  ord^  upon 
the  defendants  as  follows :  "  I  will  thank 
you  to  pay  to  Messrs.  Tooth  &  Co.  200L 
due  on  my  building  account  with  you." 
This  order  was  taken  by  one  of  the  plaintiff 
to  the  defendant  Hallett,  who  told  him 
that  no  money  was  then  pajrable  to  Hamp- 
ton, as  75  per  cent  of  the  work  as  certified 
had  been  paid ;  that  the  time  for  completing 
the  house  according  to  the  contract  had 
passed,  and  therefore  fines  were  being  in- 
curred, and  that  tlie  defendants  thought  of 
exercising  their  power  of  employing  another 
builder,  but  had  hitherto  forborne  doing 
so  from  motives  of  kindness  to  Hampton, 
but  that  if  they  did  so,  there  probably  would 
be  nothing  coming  to  Hampton.  The  plain- 
tiff expressed  his  hope  that  if  the  defen- 
dants employed  another  builder,  they  would 
employ  the  plaintiff.  Afterwards,  two 
sums  of  30/.  and  40/.  were  advanced  by 
the  defendants  to  Hampton  to  enable  him 
to  buy  materials.  Subsequently  to  which, 
on  the  17th  of  September,   Hampton  ex- 
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ecuted  a  deed  of  assignment  under  the 
Bankmptcy  Act,  by  which  all  his  estate 
became  vested  in  Woollett. 

On  the  18th  of  September  the  defendants 
wrote  to  Woollett,  declaring  their  intention 
to  employ  another  builder,  whereupon 
Woollett,  who  was  a  builder,  with  their 
consent,  completed  the  house,  expending 
money  thereon  out  of  his  own  pocket,  and 
the  defendants  paid  to  Woollett  the  remain- 
der of  the  870/.  then  impaid  Hampton 
had  no  estate,  and  therefore  Woollett  had 
no  moneys  in  his  hands  as  trustee. 

The  present  suit  was  instituted  in  1867 
for  the  purpose  of  enforcing  the  alleged 
equitable  assignment  of  200/.  made  by  the 
order  of  the  29th  of  August.  The  bill 
prayed  for  an  account  of  the  moneys  which 
became  due  from  the  defendant  to  Hamp- 
ton or  his  assignee  in  respect  of  the  building 
contract,  and  declaration  of  a  charge  in 
&your  of  the  plaintiffs  upon  those  moneys 
for  200/.,  and  payment  of  that  sum  by  the 
defendants  to  the  plaintiffs.  The  Vice  Chan- 
cellor dismissed  the  bill,  whereupon  the 
plaintiffs  appealed. 

Mr,  De  Oex  and  Mr,  B,  B,  Rogers^  for 
the  appellant. — ^The  plaintiffs  had  the  first 
charge  upon  the  moneys  payable  under  the 
contract  after  the  29th  of  August  Woollett, 
at  the  best,  was  but  a  second  mortgagee. 
Can,  then,  a  second  mortgagee,  by  expend- 
ing money  upon  the  mortgaged  estate, 
acquire  priority  over  the  first  mortgagee, 
unless  the  latter,  by  acquiescence,  gives  the 
second  mortgagee  a  right  to  deal  with  the 
estate  in  that  manner)  At  all  events,  we 
are  entitled  to  all  profit  made  by  Woollett ; 
everything  which  he  rec^ved  beyond  the 
amount  of  the  actual  outlay  from  his  own 
pocket  belongs  to  us. 

[LoBD  Justice  Qiffard. — Do  you  say 
that  Woollett  made  a  profit  1  Did  you  ask 
the  Vice  Chancellor  for  an  account  as  to 
this?] 

We  believe  there  may  have  been  some 

small  profit,  though  perhaps  not  mucL 

Myers  v.    the    United   Chiarantee  and 

Life  Assurance  Company,  7  De  Gex, 

M.  &  G.  112, 

is  quite  different  from  the  present  case.  The 

whole  judgment  there  was  founded  upon 

notice  to  the  first  mortgagee.  Here  we  had 

no  notice ;  we  should  have  been  willing  to 


complete  the  work  ourselves.    As  to  the 
relative  position  of  first  and  second  mort- 
gagees in  reference  to  outlay  made  bene- 
ficial for  the  estate,  they  also  referred  to 
Garden  v.  Ingram^   23  Law  J.  Rep. 

(n.s.)  Chanc.  478. 
Langton  v.  Langton,  7  De  Gex,  M.  & 
G.  30  j  s.  c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  625. 

Mr,  Glasse'  and  Mr,  Freeling,  for  the 
defendants,  were  not  called  upon. 

LoBD  Justice  Selwyn. — I  entirely  con- 
cur in  the  judgment  of  the  Vice  Chancellor. 
The  plaintiff  claims  as  equitable  assignee 
of  moneys  payable  under  a  contract,  by 
which  Hampton,  the  assignor,  had  agreed 
to  complete  certain  works  and  deliver  them 
to  the  defendants  on  the  17th  of  July, 
1866 ;  and  if  this  were  not  done,  that  cer- 
tain penalties  should  be  paid,  and  the 
defendants  be  at  liberty  to  employ  other 
builders.  There  was,  therefore,  no  absolute 
property  in  Hampton  in  the  thing  expressed 
to  be  assigned,  for  it  was  subject  to  all  these 
stipulations.  Afterwards,  on  the  14th  of 
September,  the  deed  was  executed  by 
which  all  Hampton's  property  became  vested 
in  Woollett  The  defendants  then  went 
to  Woollett,  expressing  their  intention  to 
employ  other  builders.  Now,  under  those 
circumstances,  was  anything  due  to  Hamp- 
ton capable  of  being  made  the  subject  of  a 
valuable  assignment?  It  was  obvious  that,  if 
a  third  person  were  called  in  to  complete 
the  works,  there  might  be  nothing  at  all 
to  pay  to  Hampton,  because  whatever  had 
to  be  paid  to  such  third  person  might  be 
deducted  from  what  was  payable  to  Hamp- 
ton. We  have  then  to  determine  whether 
a  prior  assignee  is  in  any  better  position  as 
against  Woollett  than  against  some  third 
person,  because  Woollett  was  a  trustee 
under  the  creditors'  deed,  without,  however, 
any  estate  in  his  hands.  The  defendants 
Hallett  and  his  partner  had  a  perfect  right 
to  employ  whom  they  pleased ;  they  were 
under  no  obligation  to  employ  the  plaintiffl 
The  plaintiff  does  not  press  for  an  account 
as  to  the  profit  made  by  Woollett,  which 
is  at  least  believed  to  be  su^all,  if  there 
were  any.  I  cannot  see  any  distinction 
between  Woollett's  position  and  that  of  a 
third  person,  who  would,  as  appears  to  be 
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admitted,  hare  claimed  quite  as  much  as 
WooUett  received. 

LoBD  Justice  Giffard. — ^This  is  not 
the  case  of  a  mortgagor  expending  money 
upon  a  mortgaged  estate,  nor  that  of  an 
assignee  in  bankruptcy  expending  money 
belonging  to  the  bankrupt  estate.  It  is 
simply  that  of  a  person  expending  his  own 
money  in  completing  this  house.  The  plain- 
tiff wishes  to  get  the  benefit  of  that  expen- 
diture, and  to  take  from  Woollett^s  pocket 
all  that  he  has  earned  by  expenditure,  or 
to  make  Hallett  k  Co.  pay  over  again  what 
they  have  already  paid  in  strict  accordance 
with  their  right  It  appears  to  me  that 
nothing  at  all  could  be  coming  to  Hampton 
under  the  contract.  I  think  that  it  is  not 
carrying  out  the  principles  of  Myen  v.  ikt 
United  OaararUee  and  Assurance  Company 
and  Briatow  .v.  Whitmore  (1)  to  extend 
them  to  this  case.  The  appeal  must  be  dis- 
missed with  costs. 

Solidton—MeMn.  TUlMurd,  Son,  Oodden  AHoUne, 
agenU  for  Mann.  Blick  k  Freomui,  Brighton, 
for  i^ipelknt;  MetBn.  linklaten  &  Ck>.,  agenti 
for  Mr.  CharlM  Lamb,  Brighton,  for  retponddnk 


LoBDS  Jusncis.  ) 
April  24,  26.    }  "''^"^  "•  =«"^ND. 

Trustee — Acceptance  of  Trust  under  Seal 
— Breach  of  Trust — Specialty  Debt, 

Where  a  trustee^  by  deed  under  his  hand 
and  seal  accepted  the  trusts  of  a  will^  and 
afterwards  committed  a  breach  of  trust  and 
died  insolvent^ — Held,  reversing  the  decision 
of  one  of  the  Vice  Ghanceltors,  that  the 
cestuis  que  trust  were  not  entitled  to  rank 
as  specialty  creditors  in  the  administration 
of  his  assets. 

This  was  an  appeal  by  the  simple  con- 
tract creditors  of  Frederick  Cooke,  a  de- 
ceased trustee,  from  an  order  made  by 
Vice  Chancellor  Stuart  directing  the  names 
of  the  cestuis  q7ie  trust  to  be  placed  in  the 
list  of  specialty  creditors  in  respect  of  cer- 
tain breaches  of  trust  committed  by  him. 

The  case  is  reported  ante,  p.  252. 


(1)  9  H.L.  Cae.  891 ;  s.  c.  31  Law  J.  Rtp.  (m.s.) 
Chanc.  467. 


The  original  trust  was  created  by  will, 
and  F.  Cooke  was  appointed  a  new  trustee 
by  a  deed  dated  the  10th  of  December, 
1859,  whereby  after  reciting  that  the  con- 
tinuing trustee,  in  exercise  of  a  power  in 
that  behalf  in  the  will  contained,  proposed 
with  the  proper  consents  to  appoint  Cooke 
a  trustee  of  the  will  in  the  place  of  a 
deceased  trustee,  and  that  Cooke  had  con- 
sented and  agreed  to  become  such  trustee 
accordingly,  as  he  did  thereby  testify  and 
declare,  it  was  witnessed  that  the  con- 
tinuing trustee  appointed  Cooke  to  be  a 
trustee  of  the  will,  and  the  said  F.  Cooke 
did  thereby  testify  and  declare  his  said 
acceptance  of  the  said  trusteeship.  Cooke 
executed  this  deed. 

Cooke  having  retained  in  his  own  hands 
money  subject  to  the  trusts  of  the  will, 
died  insolvent,  and  a  suit  having  been 
instituted  for  the  administration  of  his 
estate,  the  Vice  Chancellor  held,  varying 
the  chief  clerk's  certificate,  that  the  persons 
entitled  under  the  will  were  mititled  to 
rank  as  specialty  creditors. 

Mr,  Cliarles  Hall  and  Mr.  Speed,  for 
the  appellants. — ^The  cases  of 

Adeyy,  Arnold,  2  De  Gex,  M.  <k  G.  432, 

Wyneh  v.  Orant,  2  Drew.  312 ;   s.  c 
23  Law.  J.  Rep.  (n.&)  Chanc.  834, 
and 

Isaacson  v.  Harwood,  37  Law  J.  Rep. 
(N.8.)  Chanc  209;  8.c.  Low  Rep.  3 
Chana  225, 
are  conclusive  that  the  mere  execution  by 
the  trustee  of  the  deed  by  which  he  is 
appointed,  without  any  covenant  to  perform 
the  trusts,  will  not  give  to  a  claim  in  respect 
of  a  breach  of  trust  the  character  of  a  spe* 
cialty  debt.  The  Vice  Chancellor  was  in 
error  in  supposing  that  in 

Adey  v.  Arnold,  ubi  supra, 
the  trustee  did  not  execute  the  deed.  It 
appears  by  the  report  in  16  Jur,  1123, 
that  he  did  execute  it  In  all  the  cases  in 
which  a  specialty  debt  has  been  held  to  be 
created,  the  deed  has  contained  words  that 
might  be  construed  into  a  covenant;  but 
here  there  is  nothiog  but  a  mere  acceptance 
of  the  trusteeship. 

Mr,  Dickinson  and  Mr,  Davey,  for  the 
respondents. — The  acceptance  of  a  trustee- 
ship is  a  contract  to  perform  the  duties  of 
the  ofiice,   and  if  that  contract  is  under 
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seal,  a  breach  of  it  constitutes  a  specialty 
debt— 

Bac  Abr,  tit  *  Obligations/  (A.) 
Turner  v.  WardU,  7  Sim.  80. 
No  particular  form  of  words  is  necessary 
to  create  a  contract — 

Richardson  v.  Jenkins^  1  Drew.  477; 
8.  c.  nom.  Jenkins  v.  Robertson^  22 
Law  J.  Rep.  (n.s.)  Chanc.  874. 
[LoED    Justice    Selwyn    referred    to 
Newport  v.  Bryan^   5  Ir.  Eq.  Rep.  N.S. 
Chanc.  119.1 
They  cited  also 
Bensm  v.  Benson,  1  P.  Wms.  129. 
Wood  V.  Hardisty,  2  ColL  C.C.  542; 
8.  a  15  Law  J.  Rep.  (n.s.)  Chana  328. 
Mr,  Hall  was  not  called  upon  to  reply. 

Lord  Justice  Selwyn. — The  case  has 
been  very  fully  and  very  ably  argued 
on  both  sides.  The  first  question  which 
arises  is  a  question  upon  the  construc- 
tion of  the  deed  of  the  10th  of  Decem- 
ber, 1859,  by  which  the  testator,  whose 
estate  is  being  administered  in  this  suit, 
was  appointed  trustee;  and  the  question 
is,  whetiier  that  deed  is  to  be  construed  as 
containing  nothing  more  than  an  appoint- 
ment of  the  testator  to  a  certain  trustee- 
ship on  the  one  hand,  and  an  acceptance 
by  him  of  that  trusteeship  on  the  other, 
or  whether  it  ought  to  be  construed  as 
containing  a  covenant,  or  words  equivalent 
to  a  covenant,  on  his  part  to  do  some 
special  act  or  to  perform  some  duty.  It 
has  been  aigued  that  as  the  acceptance  of 
the  trust  is  twice  referred  to  in  the  deed, 
it  must  be  construed  as  if  something  more 
than  a  mere  acceptance  of  the  trust  were 
intended,  and  something  more  than  a  mere 
acceptance  of  the  trust  must  be  implied. 
K  that  acceptance  had  been  twice  referred 
to  in  the  recital,  or  twice  in  the  operative 
part  of  the  deed,  there  would  have  been 
considerable  force  in  that  argument;  but 
we  find  that  in  the  recital  and  in  the 
operative  part  one  and  the  same  thing  is 
referred  to  as  the  thing  proposed  to  be 
done,  and  the  thing  witnessed  to  have  been 
done.  Both  the  recital  and  the  operative 
part  have  the  same  object  and  effect,  namely, 
the  appointment  to  the  trusteeship  on  the 
one  himd,  and  the  acceptance  of  it  on  the 
other.  But  there  is  no  express  covenant 
to  do  any  special  act  or  to  perform  any 


duty,  and  I  think  that  no  such  covenant 
can  be  implied.  The  cases  of  Courtney  v. 
Taylor  (1)  and  Marryat  v.  Marryat  (2) 
are  the  authorities  which  go  in  support  of 
this  conclusion.  Assuming,  then,  that  this 
is  the  true  construction  of  the  deed,  the 
next  and  only  remaining  question  is,  whe- 
ther in  consequence  of  the  acceptance  of 
the  trusteesliip  by  an  instrument  under 
seal  t^e  present  debt,  and  necessarily  every 
other  debt  which  could  be  proved  against 
the  estate  in  respect  of  this  trusteeship, 
ought  to  be  considered  as  a  specialty  debt 
In  my  judgment  it  is  concluded  by  autho- 
rity. The  case  of  Adey  v.  Arnold  was 
decided  by  Lord  St.  Leonards  in  1852, 
and  it  possesses,  therefore,  as  I  need  not  say, 
very  great  weight.  In  that  case  the  deed 
was  executed  by  the  trustee,  and  therefore, 
in  my  judgment,  that  clearly  amounted  to 
an  acceptance  of  the  trust  by  him  under 
seal;  and  that  decision,  so  far  as  I  know, 
has  never  been  questioned.  But  in  the 
present  case  the  learned  Vice  Chancellor 
has  not  in  any  degree  impugned  the  au- 
thority of  Adey  v.  Arnold y  for  his  Honour 
appears  to  have  been  misinformed  upon  a 
matter  of  fact,  and  to  have  supposed  that  in 
that  case  the  deed  was  not  executed  by  the 
trustee ;  and  but  for  that  misapprehension 
I  think  it  probable  that  his  Honour's  decision 
would  have  been  opposite  to  what  it  has 
been.  On  the  other  hand,  the  decision  in 
Adey  v.  Arnold  has  been  followed  by  Vice 
Chancellor  Kindersley  in  the  case  of  Wynch 
V.  Grant,  by  the  Lord  Chancellor  of  Ire- 
land in  Newport  v.  Bryan,  and  by  Lord 
Cairns  in  Isaacson  v.  Harwood,  I  think 
that  the  cade  of  Wood  v.  Hardisty  cannot 
be  considered  as  opposed  to  that  line  of 
authorities,  for  in  that  case  there  was  this 
express  declaration,  "  subject  to  the  trusts 
aforesaid,  the  said  William  Forbes,  his 
executors,  administrators  and  assigns,  shall 
stand  possessed  of  the  said  policies  of 
assurance  and  of  the  moneys,  bonuses  and 
accumulations  to  be  received  in  respect 
thereof^  and  of  all  other  the  premises  hereby 
assigned  or  intended  so  to  be,  upon  trust 
for  the  said  Susan,  her  executors,  adminis- 
trators and  assigns,  for  her  and  their  own 

(1)  6  Man.  &  G.  851;  s-o.  7  Sa  N.S.  749;  12 
Law  T.  Rep.  (n.s.)  C.P.  380. 

(2)  28  Beay.  224 ;  8.  o.  20  Law  J.  Rep.  (y.s.) 
Cbanc.  666. 
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absolate  use  and  benefit*'  The  able  counsel 
who  argued  the  case  for  the  defendant  is 
stated  simply  to  have  argued  that  a  breach 
of  trust  g^erallj  created  a  simple  contract 
debt,  but  he  was  not  prepared  to  say  that 
it  might  not  be  otherwise  where  the  trust 
was  declared  by  an  Instrument  under  seal, 
and  the  learned  Vice  Chancellor  said,  unless 
any  further  authorities  were  cited  for  the 
defendants  he  should  jrield,  though  some- 
what reluctantly,  to  those  which  had  been 
cited  for  the  plaintilf.  That  was  before 
Adey  v.  Arnold  was  decided.  I  think  under 
the  circumstances  it  cannot  be  considered 
as  oppo8g4  to  that  case,  and  if  it  were,  it 
must  be  considered  of  coarse  as  subordinate 
in  point  of  authority  to  that  decision;  and 
since  the  decision  in  Adey  y.  Arnold  there 
has  been  a  stream  of  authorities  flowing  in 
the  same  direction,  never  in  any  way  inter- 
rupted or  questioned.  I  think,  therefore, 
both  upon  principle  and  authority,  it  must 
be  held  that  the  mere  fact  of  a  tmstee  being 
a  party  to  and  executing  a  deed  by  which 
he  is  appointed  trustee  and  accepts  the 
office,  is  not  of  itself  sufficient  to  justify 
the  Court  in  holding  that  the  breach  of 
trust  is  of  such  a  character  as  to  constitute 
a  specialty  debt  I  think,  therefore,  that  the 
order  of  the  learned  Vice  Chancellor  should 
be  discharged,  and  we  must  reverse  it  with 
the  costs  of  the  application  in  the  Court 
below  to  vary  the  certificate  of  the  chief 
clerk.  The  costs  of  the  appellant  will  be 
costs  in  the  cause,  but  the  respondents 
must  bear  their  own  costs. 

Lord  Justice  Gifpard. — This  case  has 
been  very  ably  argued,  and  I  am  quite 
satisfied  that  we  have  heard  everything 
that  could  be  said  in  support  of  the  decision 
of  the  Court  below,  and  the  utmost  that 
ingenuity  could  have  imagined;  but  I  must 
say  that  to  me  it  appears  to  be  a  very  plain 
case,  both  upon  authority  and  upon  prin- 
ciple. As  regards  the  authorities,  I  do  not 
think  it  necessary  to  refer  to  more  than 
those  two  cases,  one  before  Lord  St 
Leonards,  and  the  other  before  Lord  Cairns. 
I  quite  agree  that  the  case  before  Lord 
Cairns  is  not  a  case  which  is  similar  to  this, 
but  he  laid  down  the  principles  which  are 
applicable  to  these  cases,  namely,  that  you 
are  to  inquire  what  it  was  that  the  parties 
meant  In  Adey  v.  Arnold  Lord  St  Leo- 
nards said,  that  the  Court  would  not  raise 


a  covenant  without  necessity,  which  I  appre- 
hend meant  this,  that  if  from  the  nature  of 
the  transaction  you  infer  that  a  covenant 
was  intended  you  will  raise  it,  although 
there  are  not  apt  words  such  as  are  usually 
found  when  a  covenant  is  intended.  But  on 
the  other  hand,  if  from  the  nature  of  the 
transaction  you  do  not  infer  that  a  cove- 
nant was  intended  then  you  will  not  imply 
it  Now,  what  is  it  we  have  to  deal  with  in 
this  case?  There  is  a  power  for  the  continu- 
ing trustees  with  the  consent  of  the  tenants 
for  life  to  appoint  new  trustees.  That  power 
is  executed  in  this  way.  There  is  a  deed  to 
which  the  tenants  for  life  are  parties,  to 
which  the  continuing  trustee  is  a  party,  and 
to  which  the  intended  new  trustee  is  a 
party,  and  the  object  of  that  deed  is  two- 
fold :  first,  to  appoint  a  new  trustee,  and 
secondly,  to  convey  the  trust  property  to 
him.  It  has  no  other  object  or  purpose 
whatever,  and  if  you  look  at  the  deed 
I  must  say  that  anything  less  likely  or  less 
to  be  inferred  from  the  deed  than  that  the 
one  trustee  should  covenant  with  the  other 
I  never  saw  on  the  face  of  any  deed.  That 
was  not  the  purpose  of  the  deed  at  all ;  it 
was  simply  the  appointment  of  a  new  trus- 
tee, and  a  simple  conveyance  of  the  trust 
property  to  that  new  trustee;  and  I  cannot 
see  that  the  witnessing  part  of  the  deed 
goes  at  all  further  than  the  recital  There  is 
a  recital  that  he  has  consented  and  agreed 
to  become  a  trustee;  the  witnessing  part  of 
the  deed  is,  that  the  trustee  testifies  his 
acceptance  of  the  trust,  which  is  neither 
more  nor  less  than  that  by  executing  that 
deed  he  precludes  himselffrom  saying  after- 
wards that  he  did  not  consent  to  become 
a  trustee,  and  has  not  become  a  trustee. 
Then,  what  is  the  clear  conclusion  to  be 
drawn  from  the  case  of  Adey  v.  Arnold  f 
It  is  simply  this,  and  nothing  else,  that 
where  there  is  an  acceptance  of  a  trusteeship 
under  seal,  that  does  not  amount  to  a 
covenant  Here  this  deed,  if  you  look  at  it 
furly  to  see  what  the  object  and  intent  of 
it  was,  and  what  was  really  done,  amounts 
to  nothing  more  or  less  than  the  mere 
acceptance  of  the  trusteeship  under  seal, 
and  that  being  so,  no  covenant  is  implied, 
and  I  am  satisfied  that  no  covenant  was 
intended.  For  these  reasons  I  am  of  opinion 
that  the  decision  of  the  Court  below  must 
be  reversed.     The  costs,   as   my  learned 
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Brother  has  said,  of  the  appeal,  as  regards 
the  appellants,  will  be  added  to  their  costs 
in  the  cause;  the  respondents  will  have  no 
costs  of  the  appeal,  and  they  must  pay  the 
costs  of  the  application  in  the  Court  below. 
I  have  only  one  word  more  to  add.  It  has 
been  suggested  that  there  may  be  such 
a  thing  as  a  specialty  debt  in  equity,  which 
is  not  a  specialty  at  law;  but  I  do  not  hesi- 
tate to  say,  in  the  plainest  possible  language, 
that  if  there  be  not  a  specialty  at  law  upon 
which  an  action  at  law  can  be  maintained,  in 
equity  all  debts  rank  pari  pasBu^  and  there 
is  no  distinction  between  one  description 
of  debt  and  another,  whether  they  be  or  be 
not  specialty  debts. 

SoHciton—Mr.  O.  T.  Alger,  for  appellants ;   Mr. 
VnaiOB  Kearsey,  for  retpondenta. 


Stuakt,  V.C.  ) 
April  20.      i 


CATT  V.  TOURLE. 


Covenant — Conveyance  of  Land  in  Fee 
for  Building  Purposes — Covenant  for  the 
exclusive  Right  of  supplying  Ale,  d:c.  to 
Premises  to  be  built  and  opened  as  a  Beer- 
house  on  the  Land — Breach  of  Covenant — 
If^'unction — Demurrer. 

On  the  occasion  of  a  conveyance  by  the 
plaintiff  (who  was  a  breuferj  of  land  to 
trustees  in  fee  of  a  building  society,  of  which 
the  defendant  (also  a  brewer  J  was  a  mem- 
ber, the  trustees  (the  purchasers  J  covenanted 
with  the  plaintiff,  that  ^*he,  his  heirs  and 
assigns,  should  have  the  exclusive  right  of 
supplying  all  ale,  beer  and  porter  which 
might  be  consumed  in  every  house  or  other 
building  which  might  be  erected  on  the  said 
piece  of  land,  and  which  should  be  opened  or 
used  as  an  inn,  public-house  or  beer-shop" 
The  defendant,  with  notice  of  the  covenant, 
opened  a  public-house  on  the  land,  and  sup- 
plied it  with  ale,  dsc,  of  his  own  breunng. 
The  plaintiff  then  filed  a  bill  against  the 
defendant  alone  for  an  injunction  to  restrain 
the  breach  of  the  covenant.  The  defendant 
demurred. 

Held,  that  the  covenant  was  not  invalid, 
on  the  ground  either,  of  uncertainty,  want 
of  mutuality,  or  as  being  in  restraint  of 
Nbw  Sbbiks,  88.— Charo. 


trade;    and  the  demurrer  was  overruled, 
with  costs. 

Demurrer. 

The  bill  in  this  suit  stated  as  follows : 
The  plaintiff,  a  brewer,  of  West  Street, 
Brighton,  was  the  owner  of  certain  land  in 
that  town  suitable  for  building  purposes. 

By  the  6  &  7  Will.  4.  c.  32.  a  society 
called  the  Conservative  Land  Society  was 
constituted  with  the  object  of  purchasing, 
with  the  moneys  subscribed  by  the  members 
on  their  shares  in  the  society,  and  otherwise, 
land,  according  to  the  rules  of  the  society, 
to  be  vested  in  trustees  for  the  purpose  of 
being  divided  into  lots,  and  so  distributed 
among  the  members,  by  ballot  or  otherwise, 
in  proportion  to  the  amount  of  their  respeo- 
tive  shares ;  the  value  of  the  lot  representing 
the  amount  paid,  and  to  be  paid,  on  the 
shares  of  the  member  to  whom  it  was 
allotted. 

The  society  was  desirous  that  their  trus- 
tees  should  treat  with  the  plaintiff  for  the 
purchase  of  a  portion  of  his  land.  An  agree- 
ment was  accordingly  entered  into,  whereby 
the  plaintiff  stipulated  that  no  house,  to  be 
built  on  the  land  to  be  purchased  by  the 
society,  within  a  specified  distance  from  a 
certain  inn  then  erected  on  the  adjacent 
land,  or  within  specified  limits,  should  be 
used  as  an  inn  or  public-house ;  and  that 
no  house,  to  be  so  used  elsewhere  on  the 
said  land  so  to  be  purchased,  should  be 
supplied  with  ale,  beer  or  porter  by  any 
other  person  than  the  plaintiff;  and  the 
plaintiff,  as  the  society  and  the  defendant 
well  knew,  would  not  have  sold  that  part 
or  any  of  his  land  in  Brighton,  except  on 
those  or  similar  terms. 

At  the  time  of  the  purchase  by  the  society 
of  the  plaintiff's  land,  or  at  the  time  of  the 
distribution  of  the  same  under  their  rules, 
the  defendant  was  a  member  of  the  society, 
holding  shares  in  it ;  or  at  that  distribution 
he  acquired  the  lot  hereinafter  mentioned 
in  the  character  of  a  member  of  the  society. 

By  an  indenture,  dated  the  22nd  of  Sep- 
tember, 1863,  and  made  between  the  plain- 
tiff of  the  one  part  and  the  trustees  of  the 
society  of  the  other  part,  and  duly  executed 
by  the  plaintiff,  after  reciting  that  the 
plaintiff  had  contracted  with  the  trustees  of 
the  society  for  the  sale  to  them  of  a  certain 
piece  of  land  for  the  sum  therein  m^n- 
8F 
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tioned ;  and  that,  upon  the  treaty  for  the 
purchase  by  the  said  trustees  of  the  said 
piece  of  land,  it  had  been  stipulated  and 
agreed  that  the  said  trustees,  their  heirs  or 
assigns,  should,  at  their  expense,  execute 
and  deliver  unto  the  plaintiff  a  deed  of 
coTenants  to  observe  and  perform  certain 
covenants,  conditions  and  stipulations  in 
respect  of  the  same  piece  of  limd,  and  the 
buUdings  to  be  erected  thereon ;  and  that 
it  had  been  agreed  that  the  said  deed  of 
covenants  should  be  so  noticed  in  the  con- 
veyance of  the  said  piece  of  land  as  to 
cause  the  same  to  run  with  the  land,  so  far 
as  the  law  would  aUow ;  the  plaintiff  con- 
veyed to  the  trustees  of  the  said  society  in 
fee  a  piece  of  land,  at  Round  HiU,  Brighton; 
and  further  agreed  that  the  conveyance 
thereby  made  was  for  the  purpose  of  carry- 
ing the  said  recited  contract  and  agreement 
into  effect. 

By  an  indenture  of  even  date  with  that 
conveyance,  and  made  between  the  trustees 
of  the  one  part  and  the  plaintiff  of  the 
other  part,  and  duly  executed  by  the  trus- 
tees, they  did  for  themselves,  their  heirs, 
executors  and  administrators  covenant  with 
the  plaintiff,  his  heirs,  appointees  and  as- 
signs, that  the  trustees,  their  heirs  or  assigns, 
owner  or  owners  for  the  time  being  of  the 
said  piece  of  land  conveyed  by  the  said 
indenture  of  even  date,  should  not  at  any 
time  or  times  thereafter  open  or  use,  or 
permit  or  suffer  any  house  or  other  build- 
ing, which  might  be  erected  on  certain 
parts  therein  specified  of  the  said  piece  of 
land,  to  be  opened  or  used  as  an  inn, 
public-house  or  beer-shop.  And,  also,  '^that 
the  said  Charles  Catt"  (the  plaintiff), 
''his  heirs  and  assigns,  should  have  the 
exclusive  right  of  supplying  all  ale,  beer 
and  porter  which  might  be  consumed  in 
every  house  or  other  building  which  might 
be  erected  on  any  other  part  of  the  said 
piece  of  land,  and  which  should  be  opened 
or  used  as  an  inn,  public-house  or  beer- 
shop.*  And  it  was  thereby  covenanted 
and  declared  that  the  indenture  now  in 
statement  and  the  covenants  therein  con- 
tained, and  which,  on  the  part  and  behalf 
of  the  trustees,  their  heirs  and  assigns, 
were  or  ought  to  be  done,  observed  or  kept, 
should  affect  and  run  with  the  said  piece 
of  land  comprised  in  the  said  indenture  of 
even  date  therewith,  and  affect  and  bind  as 


well  the  trustees,  their  heirs  and  assigns, 
as  also  all  future  purchaser  or  purchasers, 
owner  or  owners,  of  the  same  premises  so 
far  as  the  rules  of  law  or  equity  would 
permit. 

The  trustees  purchased  the  said  piece  of 
land  as  trustees  of  the  society,  and  for  the 
purpose  of  its  distribution  among  the 
members.  The  society  issued  a  plan  of 
the  piece  of  land,  under  the  name  of  "  the 
second  portion  of  the  Round  Hill  Park 
Estate,"  laid  out  in  building  lots,  a  portion 
of  which  was  distinguished  in  the  plan  as 
to  be  then  allotted  on  certain  terms  and 
conditions  of  sale  printed  on  the  plan,  in 
one  of  which  conditions  it  was  stipulated 
that  on  no  lot,  "except  lot  159,**  should 
any  hotel,  tavern,  public-house  or  beer- 
house be  built,  or  any  house  used  as  such ; 
and  the  defendant,  as  or  in  the  character  of 
a  member  of  the  society  as  above  mentioned, 
or  in  fact,  had  allotted  to  him,  or  purchased, 
the  said  lot  No.  159.  That  lot  was  situated 
where  the  hereinbefore -stated  covenant 
against  permitting  any  house  to  be  used 
as  an  inn,  public-house  or  beer-shop,  did 
not  apply. 

The  defendant,  in  accordance  with  the 
rules  of  the  society,  became  entitled  to 
have  the  said  lot  conveyed  to  him  (but 
under  what  circumstances,  or  whether  any 
conveyance  thereof  had  been  in  fact  made 
to  the  defendant,  the  plaintiff  did  not 
know);  but  the  defendant,  shortly  after 
his  purchase,  entered  into  and  had  since 
continued  in  possession  by  himself  or  his 
agents  or  servants  of  the  said  lot,  as  owner 
thereof 

The  defendant  purchased  the  lot,  with 
notice,  as  a  member  of  the  society,  or  with 
notice  in  fact,  or,  but  for  his  n^lect  to 
make  proper  inquiry  into  title  on  his  said 
purchase,  would  have  had  express  notice  of 
the  hereinbefore-stated  indenture  of  cove- 
nants, or  the  defendant  became  otherwise 
bound  by  the  same  indenture. 

The  bm  then  further  stated  that  the 
defendant  was,  at  the  time  of  his  purchase, 
and  had  since  been,  and  then  was,  carrying 
on  at  Brighton  the  business  of  a  brewer, 
and  that  he  had  obtained  from  the  society 
an  indemnity  against  any  proceedings  by 
the  plaintiff  under  the  hereinbefore-stated 
covenant  for  the  exclusive  right  of  supply- 
ing ale,  beer  and  porter;   and  that  he  had 
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built  on  the  said  lot  a  house  to  be  opened 
and  used  as  a  beer-house.  The  plaintiff's 
solicitors  then  gave  notice  to  the  defen- 
dant's solicitor  not  to  infringe  the  covenant. 
He,  however,  treated  it  as  not  binding. 

The  beer-house  had  since  been  opened 
by  the  defendant,  under  the  sign  of  the 
''Duke  of  Edinbargh,'*  and  had  been  and 
was  then  supplied  by  the  defendant,  as 
brewer,  with  ale,  beer  and  porter  for  con- 
sumption therein ;  and  the  same  so  supplied 
had  been  since  the  4th  of  February  last, 
and  were  then,  sold  thereat  by  the  defen- 
dant or  his  agents;  and  such  supply  and 
sale  were  intended  to  be  continued. 

The  bill  then  alleged  that,  under  the 
covenant  in  that  behalf^  the  exclusive  right 
of  supplying  ale,  beer  and  porter,  which 
had  been  or  might  be  consumed  in  the 
said  "Duke  of  Edinburgh"  beer-house, 
had  always,  since  the  opening  thereof, 
belonged,  and  then  belonged,  to  the  plain- 
tiff; and  the  covenant  had  also,  since  the 
defendant's  purchase,  been  and  then  was 
binding  on  the  defendant,  and  the  defen- 
dant had  not  nor  ever  had  any  right  of 
supplying  ale,  beer  or  porter  for  consump- 
tion in  the  said  beer-house  from  any  other 
brewery  than  the  plaintiff's ;  and  the  afore- 
said supply  and  sale,  and  each  of  them,  by 
the  defendant,  his  agents  or  servants,  had 
always  been,  and  was,  in  breach  of  the 
same  covenant,  and  contrary  to  the  equity 
affecting  the  owner  for  the  time  being  of 
the  said  lot.  The  plaintiff,  in  exercise  of 
his  said  exclusive  right,  had  always  been 
and  then  was  ready  and  willing,  and  pre- 
viously to  the  institution  of  this  suit  had 
offered  to  the  defendant,  to  supply  to  the 
orders  from  time  to  time  of  the  defendant 
for  consumption  in  the  said  "  Duke  of 
Edinburgh"  beer-house,  ale,  beer  and 
porter,  all  of  good  quality,  in  rec^uisite 
quantities,  and  at  market  or  fair  and  rea- 
sonable prices,  as  specified  in  the  same 
offer;  but  the  defendant  refused  such  offer, 
and  denied  the  plaintiff's  said  exclusive 
right,  and  insisted  that  the  defendant  had 
the  right  of  supplying  the  said  beer-house 
from  breweries  other  than  the  plaintiff's. 

The  bill  lastly  alleged  that,  by  reason  of 
the  large  number  of  houses  which  had  been 
erected  and  were  in  course  of  erection  in 
the  neighbourhood  of  the  said  "  Duke  of 
Edinbui^  "  beer-house,  and  of  the  custom 


arising  therefrom  and  otherwise,  the  plain- 
tiff's said  exclusive  right  was  of  consider^ 
able  and  increasing  value,  and  he  had 
suffered  great  loss  and  damage  by  and  on 
account  of  the  defendant's  aforesaid  breaches 
of  covenant 

The  bill  prayed  that  the  defendant,  his 
agents  and  servants,  might  be  restrained 
from  supplying  or  causing,  or  procuring  to 
be  supplied,  from  any  other  brewer  than 
the  plaintiff,  any  ale,  beer  or  porter  which 
might  be  consumed  in  the  said  "  Duke  of 
Edinburgh  "  beer-house;  the  plaintiff  being 
ready  and  willing,  and  thereby  offering  to 
supply  to  the  orders  from  time  to  time  of 
the  defendant  for  such  consumption,  ale, 
beer  and  porter,  all  of  good  quality,  in 
requisite  quantities,  and  at  market  or  fair 
and  reasonable  prices ;  and  that  the  defen- 
dant, his  servants  and  agents,  might  be 
further  restrained  from  selling  in,  or  from 
keeping  in,  the  said  beer-house  any  ale^ 
beer  or  porter  supplied  by  him  or  by  any 
brewer  other  than  the  plaintiff  for  con- 
sumption therein,  and  remaining  imcon- 
sumed ;  for  an  account ;  for  damages ;  and 
that  the  defendant  might  be  ordered  to 
pay  the  costs  of  the  suit. 

The  defendant  demurred  to  the  bill,  for 
want  of  equity. 

Mr.  Oreene  and  Mr.  Toumsend  supported 
the  demurrer. — They  contended  that  the 
covenant,  which  purported  to  confer  on 
the  plaintiff  the  exclusive  right  of  supply- 
ing the  defendants  public-house  with  ale, 
beer  and  porter,  to  be  consumed  therein, 
was  so  vague  that  a  bill  for  the  specific 
performance  of  it  could  not  have  been  sus- 
tained; and  an  ii\junction  for  the  breach 
of  it  must  therefore  be  refused.  There  were 
three  principal  objections  to  this  covenant : 
First,  it  was  uncertain  in  its  terms.  There 
was  nothing  said  in  it  as  to  the  quality  of 
the  beer  and  other  articles  to  be  supplied,  or 
as  to  the  price  of  them,  or  the  quuitity  of 
them,  whence  they  were  to  come,  or  when 
or  how  they  were  to  be  furnished.  Under 
the  covenant,  as  it  stood,  the  plaintiff 
might  insist  upon  supplying  any  ale,  beer 
or  porter  that  he  chose — any  that  might 
not  be  to  the  taste  of  the  defendant's  cus- 
tomers, or  that  might  be  even  bad — 
liolcomhe  v.  Ilewsotij  2  Campb.  391. 
Cooper  V.  Twibilly  note  to  Jones  v, 
Edneyy  3  Campb.  286. 
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Secondly,  there  was  no  mutuality  in  the 
coTenant;  it  was  one-sided  only.  The  plain- 
tiff was  not  bound  by  it  to  supply  any  beer, 
6u^  to  the  defendant  But  this  Court  would 
never  enforce  a  contract  of  which  oqe  party 
to  it  could  alone  compel  the  specific  per- 
formance. To  have  rendered  this  covenant 
binding  on  the  defendant,  the  offer  made 
by  the  bill  in  this  suit  (ubt  S7ipra)  to  supply 
the  beer,  kc,  to  the  orders  of  the  defendant 
should  have  been  part  of  the  covenant. 
But  it  was  not  so ;  nor  was  there  anything 
in  the  conveyance  of  even  date  with  the 
deed  of  covenants  to  remedy  that  defect  in 
the  plaintiff's  case.  It  would  not  assist 
him  to  make  the  offer  by  his  bill.  Thirdly, 
the  covenant  was  in  restraint  of  trade, 
and  as  such,  being  contrary  to  public 
policy,  was  invalid.  It  was  only  where  the 
specif  circumstances  of  the  case  required 
that  some  particular  trade  should,  for  the 
general  good,  be  protected  that  this  Court 
upheld  such  covenants.  Where,  as  here, 
they  were  mere  arbitrary  attempts  to 
prevent  a  person  from  exercising  Ids  legi- 
timate business,  this  Court  would  never 
consider  them  binding.  But,  further, 
this  was  the  case  of  a  conveyance  in  fee 
to  a  purchaser  for  value,  and  that  being 
so,  this  covenant,  notwithstanding  the 
apparent  intention  of  the  parties,  would 
not  run  with  the  land,  so  as  to  bind  the 
assignees  of  the  purchaser,  in  which  posi- 
tion the  defendant  really  stood. 

Spencer's    case,    5    Rep.     16;    s.  c.    1 
Smith's  Lead.  Cas.  (3rd  edit.)  22. 

Keppell  V.  Bailey,  2  Myl.  &  K.  517,  545. 

Hardeyy.PehaU,  1  Peake,  N.P.  Cas.  178. 

Doe  V.  Reid,  10  B.  &  C.  849;  s.  c.  8 
Law  J.  Rep.  K.B.  328. 

Collins  V.   Plumb,   16  Ves.  454,460, 
461. 

Stigd,  Vend,  d:  Pur,,  last  edition,  589, 
note  1. 
And,  lastly,  the  covenant,  if  valid  at  all, 
was  good  at  law  only,  and  not  in  equity; 
and  the  plaintiff  must  seek  his  remedy  for 
the  breach  of  it  in  a  court  of  law. 

Mr.  E.  E,  Karslake  and  Mr,  Ayrton, 
were  for  the  plaintiff. — This  was  not  a  case 
of  specific  performance  at  alL  The  plaintiff 
was  originally  the  owner  in  fee  of  the  pro- 
perty; a  portion  of  which  had  been  pur- 
chased by  the  defendant,  or  by  the  trustees 


of  the  society  for  him,  as  a  member  of  it 
It  was  plain  upon  the  face  of  the  deeds  that 
the  plaintiff  might  have  restrained  a  pur- 
chaser from  building  a  public  house,  other- 
wise or  elsewhere  than  in  accordance  with 
the  covenants.  But  if  the  plaintiff  could 
have  prevented  the  purchaser  from  the 
greater  infraction  of  a  covenant  —  the 
building  of  a  house, — he  could  a  fortiori 
restrain  a  lesser  one — the  purchase  of  beer, 
<bc.,  elsewhere,  or  from  others,  than  himself. 

Collins  V.  Plumby  ubi  supra, 
was  a  very  different  case  from  the  present 
one;  but 

Dietrichsen  v.  CcMum,  2  Ph.  52, 
The  OrecU  Northern  Railway  Company 
V.  the  Manchester,  Sheffield  and  Lin- 
coln Railway  Company,  5  De  Gez  k 
Sm.  138, 
Lumley  v.   Wagner,    1  De  Gex,  M.  h 
G.  604;  s.  c.  5  De  Gex  &  Sm.  485; 
21  Law  J.  Rep.  (n.s.)  Chanc  898, 
Rolfey,  Rolfe,  15  Sim  88, 
were  clear  authorities  for  the  case  made 
by  the  plaintiff.     Then,   as  to  the  "un-' 
certainty"  of  the  covenant     The  words 
''  exclusive  right  of  supplying  all  ale,  beer 
and  porter  which  might  be  consumed"  in 
the  defendant's  public-house,  were  perfectly 
plain.    It  was  not  necessary  to  state  the 
quantity,  because,  as  a  matter  of  course, 
that  must  depend  upon  the  amount  of  cus- 
tom, and  the  demand  for  it,  at  the  defen- 
dant's house.    He  alone  would  have  the 
control  of  that,  and  must  give  the  orders 
for  what  he  wanted.  As  to  the  omission  of 
the  quality  of  the  beer,  kc,,  it  was  absurd 
to  suppose  the  plaintiff  would  injure  him- 
self by  supplying  bad  beer;  and  even  if  he 
were  to  do  so  foolish  an  act  the  defendant 
would,  like  any  other  customer  of  the  plain- 
tiff, have  his  remedy.    So  if  the  plaintiff 
were  to  discontinue  the  supply  after  it  had 
been  once  begun.    As  to  the  objections  of 
want  of  mutuality,  and  of  illegality  as  re- 
garded restraint  of  trade :    they  might  be 
summed  up   under  the  general  head  of 
'*  unreasonableness."  But  there  was,  in  fact, 
nothing    unusual  or  unfair  in  this   cove- 
nant— 

Avery  v.  Langford,  Kay,  663,  and  the 
cases  the  recollected  at  pp.  667-668; 
s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 
837. 
Qale  V.  Reed,  8  East,  80. 
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As    to  the    covenant   running  with  the 
land — 

Spencet'B  ease,  ubi  supra. 

Tuiky,  Moxhay,  11  Beav.  571;   s.  c 

18  Law  J.  Rep.   (N.a)  Chanc.  83  : 

on  appeal,   1  H.  &  Tw.  106;  2  Ph. 

774. 
Pigott  V.  Stratum,  1  De  Gex,  F.  &  J. 

33;   8.C.    29  Law    J.    Rep.  (n.s.) 

Ghana  1. 
Then,  as  to  the  equity  of  the  plaintiflF: 
This  was  a  case  of  a  cestui  que  trust,  taking 
the  legal  estate  through  his  own  trustees, 
who  had,  in  the  first  instance,  purchased 
the  property  in  fee,  and  were  the  covenan- 
tors in  respect  of  it  The  covenant  was  a 
negative  one,  intended  by  the  parties  to 
exclude  competition,  and  binding  on  the 
conscience  of  the  covenantors.  Where  that 
was  the  case  this  Court  would  uphold  the 
covenant,  if  not  in  other  respects  illegal 
The  defendant  had  full  notice  of  the  cove- 
nant, and  was  therefore  bound  by  it. — 
They  were  then  stopped  by  the  Court,  after 
which 

Mr,  KarslaJce  referred  to 
Holmes  v.  the  Eastern  Counties  Railtoay 

Company,  3  Kay  &  J.  675. 
Mr,  Greene,  in  reply,  contended  that  the 
plaintiff  had  no  equity  except  on  the  cove- 
nant, and  none  upon  that  which  would  sus- 
tain his  case.  Even  if  an  injunction  were  to 
be  granted  against  the  defendant  it  would 
be  impossible  to  assess  the  damage  done  to 
the  plaintiff.  As  to  the  question  of  damage, 
the  bill  did  not  shew  any  injury  to  die 
plaintiff's  property,  and  upon  the  whole 
case  the  demurrer  to  the  bill  ought  to  be 
allowed. 

Stuart,  V.C. — It  is  quite  clear  that,  if 
this  covenant  be  a  good  one  in  law,  it  binds 
the  defendant.  The  defendant  is  a  member 
of  a  building  society  which,  through  its 
two  trustees,  who  entered  into  the  covenant, 
bought  from  the  plaintiff  that  land,  which 
he  sold  upon  the  faith  of  this  covenant 
being  observed.  The  aUegations  in  the  bill 
that  the  defendant  is  a  member  of  the 
society  that  bought  the  land,  and  that  his 
trustees  entered  into  this  covenant,  shew 
that  he  is  bound  by  it  if  the  covenant  be 
a  good  one.  The  material  question,  there- 
fore, is,  whether  that  part  of  the  argument 
in  support  of  the  demurrer  which  insisted 


that  the  covenant  was  bad,  upon  various 
grounds,  can  be  sustained  upon  any  one  of 
those  grounds  ? 

The  first  ground  alleged  was,  that  this 
covenant  is  vague  and  uncertain  in  its 
terms;  and  so  uncertain  as  to  be  bad  in 
law.  There  is  a  great  difference  between 
the  generality  of  a  covenant  and  the  uncer- 
tainty of  a  covenant  This  covenant  is  very 
general  in  its  terms,  but  perfectly  certain 
as  to  those  general  terms.  The  language  is, 
that  the  plaintiff  shall  have  the  exclusive 
right  of  supplying  all  ale,  beer  and  porter 
which  may  be  consumed  in  the  house  in 
question.  There  is  no  uncertainty  whatever 
in  those  terms,  though,  no  doubt,  they  are 
very  general  It  is  quite  true  that  there  is 
no  particular  price,  or  quality  or  quantity 
stated ;  but  where  the  words  are,  "  all  ale 
or  beer  consumed,"  there  is  perfect  cer- 
tainty. The  case  cited  before  Lord  Eldon, 
of  Collins  V.  Plumb,  to  shew  that  it  was 
uncertain,  has  been  wholly  misunderstood. 
The  case  of  Collins  v.  Plumb  was  one  of 
this  nature:  the  subject-matter  of  the 
contract  being  land  with  a  well  upon 
it,  the  purchaser  entered  into  a  covenant 
that  he  would  not  sell  or  dispose  of  the 
water  firom  the  well  to  any  person  or  per- 
sons whomsoever.  That  is  perfectly  certain, 
so  far  as  it  goes ;  but  the  words  t^at  created 
uncertainty  were  these :  *'  that  he  would 
not  sell  water  to  any  persons  whatever  to 
the  injury  of  the  proprietors  of  the  water- 
works." The  uncertainty  consisted  in  its 
being  impossible  to  say  whether  the  sale 
of  water  was  or  was  not  injurious  to  the 
purchaser  with  whom  the  contract  was 
entered  into.  It  is  perfectly  plain  that, 
upon  each  occasion  of  a  sale  of  water,  the 
question  would  arise  whether  it  was  such  a 
sale  as  would  create  an  injury.  Lord  Eldon 
did  not  there  say  that  the  contract  was 
bad ;  far  from  it,  he  allowed  them  to  sue 
upon  it  at  law;  but  he  said  that,  upon 
each  occasion  of  the  breach  of  the  covenant, 
a  question  would  arise  as  to  the  extent  of 
injury.  Therefore  it  was  a  case  in  which, 
if  this  Court  granted  an  injunction,  it  would 
not  be  able  to  enforce  it  from  the  want  of 
certainty  as  to  whether  each  alleged  act  in 
breach  of  the  injunction  was  an  injury  or 
not.  In  the  present  case  there  is  nothing 
that  raises  any  difficulty  about  the  amount 
of  injury ;  nothing  to  create  uncertainty  as 
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to  it ;  because  the  words  are  as  clear  as  can 
be  that  the  plaintiff  is  to  have  the  exclu- 
sive right  of  supplying  all  ale,  beer  and 
porter  consumed  upon  the  premises.  There- 
fore, the  argument  upon  the  ground  of 
uncertainty  seems  to  me  entirely  displaced. 

The  next  important  objection  to  this  cove- 
nant was,  that  there  is  no  mutuality  in  it. 
In  a  covenant  of  this  kind  mutuality  is  not 
necessary  at  all  The  books  abound  with  cases 
in  which  covenants  are  entered  into  with 
brewers  by  the  lessees  of  public-houses 
that  they  will  consume  no  other  beer  upon 
the  premises  than  the  beer  supplied  by 
those  brewers.  In  none  of  those  cases  is 
there  ever  a  covenant  on  the  part  of  the 
brewer  to  supply  beer;  nor  has  it,  in 
any  of  those  cases,  been  ever  held  that  the 
want  of  a  corresponding  covenant  on  the 
part  of  the  lessor  or  owner  of  the  house  to 
supply  the  beer  vitiates  the  covenant  by  the 
occupier  that  he  will  exclusively  use  certain 
beer  to  be  consumed  upon  the  property. 
Therefore,  upon  the  ground  of  mutuality, 
viz.,  that  there  is  no  covenant  on  the  part 
of  the  plaintiff  that  he  shall  supply  the 
beer,  there  seems  to  me  to  be  no  objection 
whatever  to  this  covenant. 

The  last  objection  was,  that  the  cove- 
nant is  bad  in  law,  because  it  is  a  covenant 
in  restraint  of  trade.  The  cases  in  which 
Courts  of  law  and  equity  have  held  that 
covenants  in  restraint  of  trade  are  bad,  are 
cases  in  which  those  covenants  have  so 
extensive  an  operation  as  to  cause  public 
detriment  No  such  objection  has  ever  been 
raised,  in  any  of  the  cases  in  the  books  that 
I  have  referred  to,  to  the  covenants  en- 
tered into  with  owners  of  public-houses,  by 
lessees,  to  have  their  beer  exclusively  sup- 
plied by  those  persons.  Nor  could  any  such 
objection  be  raised  in  those  cases;  because 
the  public  are  not  affected  to  that  degree 
whidi  is  requisite  for  the  application  of 
the  principle  making  contracts  clearly  in 
restraint  of  trade  to  be  bad.  This  covenant 
is  a  covenant  between  one  individual  and 
another  with  reference  to  the  beer  to  be 
consumed  in  one  particular  house.  Cove- 
nants of  that  kind  are  not  confined  to  the 
consumption  of  beer;  for  instance,  they 
may  be  covenants  that  all  corn  shall  be 
ground  at  a  particular  mill  All  those  cove- 
nants are  in  restraint  of  trade;  but  are  not 
such  an  extensive  and  general  restraint  of 


a  public  right  as  to  be  obnoxious  to  that 
principle  of  law  which  declares  that  cove- 
nants too  general  in  restraint  of  trade  are 
injurious  to  the  public,  and  therefore  to  be 
considered  bad. 

On  all  those  grounds,  therefore,  the 
attempt  which  has  been  made  to  support 
this  demurrer  has  failed ;  and  the  demurrer 
must  be  overruled  with  costs.  The  defen- 
dant may  have  a  month  to  answer  the  bilL 

Solldtora  —  Messrs.  Senior,  Attree  &  Johnson, 
agents  for  Messrs.  Hill  k  Fitc-Hagh,  Brighton, 
for  plaintiff;  Mr.  H.  Smith,  agent  for  Mr. 
Dempster,  Brighton,  for  defendant. 


THE    UNITED    STATES    OF 
AMERICA  V,  M*RAB. 


James,  V.C. 

April  21; 

May  6. 

International  Law — Rights  of  Sovereign 
— Temporary  Usurpation — Rights  of  re- 
stored Sovereign. 

Where  the  sovereign  potoer  in  a  state  w 
for  a  time  de  facto  exercised  htf  an  usurping 
individual  or  body  the  original  sovereign 
on  restoration  is  entitled  on  the  ground  of 
jus  in  rem  to  all  public  property  which 
existed  before  the  usurpation  and  is  found  in 
specie  after  its  termination,  and  he  also 
becomes  entitled  jure  successionis  to  all  other 
public  property  of  the  usurper.  But  in  an 
English  court  of  equity  the  latter  right  can 
only  be  enforced  subject  to  the  same  correkt- 
tive  rights  and  obligations  as  if  the  usurper 
himself  were  seeking  to  enforce  it 

Therefore,  the  original  sovereign  cannot 
have  a  decree  for  an  account  against  an 
agent  of  the  usurper,  unless  he  submits  to  be 
bound  by  all  such  obligations  as  would  have 
been  binding  upon  the  usurper  if  plaintiff. 

The  bill  in  this  suit  was  short,  and  the 
material  part  is  accordingly  given  verbatim, 

"  Complaining,  shew  unto  his  Lordship 
the  United  States  of  America,  the  above- 
named  plaintiffs,  as  follows : 

"1.  In  the  year  1861  divers  persons  who 
were  inhabitants  and  subjects  of  and  owed 
allegiance  to  the  plaintiffs,  the  United 
States  of  America,  rose  in  rebellion  against 
the  government  of  the  pUuntiffs,  and  formed 
themselves  into  an  association  for  the  poi^ 
pose  of  carrying  on   the  said  rebellioD, 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


407 


The  said  several  persons  usurped  the  plain* 
tifEis'  authority  and  established  in  part  of 
the  plaintiffs' dominions  a  pretended  govern- 
ment, under  the  style  of  the  Confederate 
States  of  America,  which  assumed  the 
administration  of  public  affairs  there,  and 
exercised  such  usurped  authority  during 
the  rebellion  and  until  the  rebellion  was 
put  an  end  to  as  after  mentioned. 

"2.  The  said  pretended  government,  dur- 
ing the  period  of  their  exercising  such  usurped 
authority  as  aforesaid,  possessed  themselves 
of  divers  moneys,  goods  and  treasure,  which 
were  part  of  the  public  property  of  the 
plaintiffs,  and  other  moneys  and  goods 
were  from  time  to  time  paid  and  contributed 
to  them  by  divers  persons  being  inhabitants 
of  the  United  States,  and  who  owed  alle- 
giance to  the  plaintiffs,  or  were  seized  and 
acquired  by  the  said  pretended  government 
in  the  exercise  of  their  usurped  authority, 
and  all  the  said  moneys  and  goods  became 
part  of  the  public  property  of  t^e  pre- 
tended government,  or  were  employed  or 
intended  to  be  employed  by  them  for  the 
purposes  of  the  said  pr -tended  government 
and  in  aid  of  the  said  rebellion. 

'^  3.  The  said  pretended  government  and 
tiieir  agents  sent  to  divers  agents  and  other 
persons  in  England  large  amounts  of  money 
to  be  laid  out  in  purchasing  goods  or  other- 
wise for  the  use  of  the  said  pretended 
government,  and  also  sent  to  England  large 
quantities  of  goods  to  be  sold  and  the  pro- 
ceeds to  be  laid  out  in  purchasing  goods  or 
otherwise  for  the  use  of  the  said  pretended 
government. 

''  4.  The  said  pretended  government  and 
their  agents  at  the  time  aforesaid  sent 
large  sums  of  money  and  large  quantities 
of  goods  to  Colin  J.  M'Rae,  the  above- 
named  defendant,  and  the  said  Colin  J. 
M'Eae  sold  a  large  part  of  the  goods  and 
received  the  moneys  from  such  sale;  and 
at  the  dissolution  of  the  pretended  govern- 
ment the  defendant  had  in  his  possession 
or  power  large  sums  of  money  and  large 
quantities  of  goods  which  had  been  so  sent 
to  him  as  aforesaid,  or  which  had  arisen 
from  moneys  and  goods  so  sent  to  him  as 
aforesaid. 

"  5.  The  said  rebellion  was  entirely  sup- 
pressed and  is  now  at  an  end,  and  the  said 
association,  or  so-called  Confederate  govern- 
ment, has  ceased  to  exist,  and  the  several 


persons  who  had  formed  themselves  into 
the  pretended  government  and  on  whose 
account  the  moneys  and  goods  were  sent 
as  aforesaid,  have  submitted  to  the  autho- 
rity of  the  government  of  the  United  States, 
and  all  the  joint  or  public  property  of  the 
persons  who  constituted  the  said  pretended 
or  so-called  Confederate  government,  in- 
cluding the  said  monejrs  and  goods,  have 
vested  in  the  plaintiffs." 

Pars.  7.  and  8.  charged  that  the  defen- 
dant was  possessed  of  documents  and  privy 
to  oral  communications  "  shewing  or  pur- 
porting to  shew  or  otherwise  referring  to 
the  persons  from  whom,  and  the  mode  in 
which,  and  the  objects  for  which,  the  said 
money  and  goods  were  sent  to  this  country, 
and  shewing  the  real  title  thereto,  and  by 
which  the  truth  of  the  matters  aforesaid 
would  appear." 

The  bill  prayed  that  an  account  might 
be  taken  of  all  moneys  and  goods  which 
came  to  the  hands  of  the  defendant  as 
agent  for  or  otherwise  on  behalf  of  the 
said  pretended  government  and  of  his  deal- 
ings therewith,  and  that  the  defendant 
might  be  ordered  to  pay  to  the  plaintiffs  the 
moneys  which  on  taking  such  account  might 
be  in  his  hands,  and  to  deliver  over  to  the 
plaintiffs  the  goods  which  were  so  in  his. 
hands,  and  for  consequential  directions. 

There  was  no  offer  on  the  plaintiffis'  part 
to  pay  what,  if  anything,  in  taking  the 
account,  might  be  due  from  thefh. 

The  evidence  in  support  of  the  bill  con- 
sisted of  an  affirmation  by  Mr.  Dudley,  a 
gentleman  who  had  held  various  appoint- 
ments under  the  United  States  government. 
He  positively  verified  paragraphs  1.  and  5. 
and  also  verified  the  2nd  paragraph  on 
belief  derived  from  his  official  information. 

The  rest  of  the  evidence  went  to  shew 
that  the  defendant  was  the  agent  of  the 
Confederate  States,  and  the  dissolution  of 
the  Confederation. 

Sir  jR.  Palmer  and  Mr.  WickmSy  for 
the  plaintiffs,  submitted  that  the  bill  was 
an  ordinary  bill  by  a  principal  against  an 
agent  for  an  account. 

Mr,  Kay,  Mr,  Marten  and  Mr.  Benjamin^ 
for  the  defendant — The  case  made  by  the 
bill  is  not  proved.  It  is  not  proved  that 
the  defendant  is  or  was  an  agent  of  the 
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plaintiffs,  or  that  he  ever  received  any 
moneys  or  goods  which  originally  were  or 
any  money  or  goods  which  on  the  dissolution 
of  the  Confederation  became  public  pro- 
perty of  the  United  States.  Bat  even  ta^ng 
the  case  made  by  the  bill  as  proved,  the 
plaintiffs  do  not  sue  in  such  a  way  as  to 
enable  the  Court  to  do  justice  to  the  defen- 
dant ;  and  the  principle  that  he  who  will 
have  equity  must  do  equity  applies  to  a 
foreign  sovereign  as  much  as  to  any  ordi- 
nary suitor — 

The  Kingofthe  Two  Sieiltes  v.  Willcax^ 

1  Sim.  N.S.  301 ;  8.  c.  20  Law  J. 

Rep.  (n.s.)  Chanc.  417. 
The  UfUud  StaUs  v.  PrioUau^  2  Hem. 

<b   M.   559  ;    s.  c.  35  Law  J.  Rep. 

(n.8.)  Chanc.  7. 
In  the  present  case,  therefore,  the  plaintiffs 
can  only  have  an  account  upon  their  sub- 
mission to  have  it  taken  in  the  way  in  which 
it  would  be  taken  between  the  Confederate 
States  and  the  defendant  If,  therefore,  the 
defendant  has  come  under  any  obligations 
binding  the  moneys  or  goods  claimed  by 
the  bill,  the  plaindffs  must  indemnify  him 
against  them. 

Sir  IL  PalmeTy  in  reply. 

At  the  close  of  the  argument. 

The  VicB  Chancellor  inquired  of  the 
plaintiffs'  counsel  whether  they  would  be 
satisfied  wifli  a  decree  for  an  account  in 
the  ordinary  form,  that  is,  on  the  plaintiffs 
submitting  to  pay  what,  if  anything,  should 
be  foimd  due  from  them  to  the  defen- 
dant. 

Sir  K  Palmer  declined  to  make  any 
submission. 

James,  V.C.  (May  6.)— The  bill  in  this 
suit  states  the  case  of  the  plaintiffs  briefly 
and  clearly. — [His  Honour  read  the  parts 
of  the  bill  given  above,  and  proceeded] — 
To  this  bill  the  defendant  put  in  a  plea, 
both  to  the  relief  and  the  discovery,  on 
the  ground  that  by  American  legislation 
the  acts  stated  in  the  bill  exposed  him  to 
penalties  and  forfeitures.  The  plea  to  the 
relief  was  overruled ;  but  the  plea  to  the 
discovery  being  allowed,  the  defendant  has 
put  in  no  answer,  and  has  simply  left  the 
plaintiffs  to  make  out  by  their  own  allega- 


tions and  evidence  their  title  to  the  inter- 
position  of  a  Court  of  equity  (I). 

I  have  considered  this  case,  and  I  propose 
to  deal  with  it  as  if  the  plaintiflfs,  instead 
of  being  a  foreign  state,  had  been  the 
government  of  India,  and  as  if  the  defen- 
dant had  been  the  agent  of  the  persons  who 
for  several  months  had  possession  of  the 
city  of  Lucknow  and  the  surrounding 
territory  of  Oude,  and  assumed  to  exercise 
the  rights  of  sovereignty  there  until  their 
rebellion  was  finally  suppressed  by  Lord 
ayde. 

Upon  the  suppression  of  such  a  rebellion 
and  the  determination  of  such  an  usurpation, 
very  different  rights  in  respect  of  the  |m>- 
perty  seized  and  acquired  during  the  re- 
bellion and  usurpation  would  accrue  to  the 
legitimate  government  recovering  its  power 
and  possessions. 

The  moneys,  goods  and  treasure  which 
were  at  the  outbreak  the  public  property 
of  the  plaintiffs,  and  which  were  seized  by 
the  rebels,  still  continued  their  moneys, 
goods  and  treasure,  their  right  of  property 
and  right  of  possession  b^g  in  nowise 
divested  or  defeated  by  the  wrongfid 
seizure  of  them.  And  if  at  the  end  of  the 
rebellion  any  of  such  moneys,  goods  or 
treasure,  or  Uie  produce  thereof  capable  of 
being  identified  or  ear-marked,  could  be 
traced  into  the  possession  of  any  person, 
the  rightful  owners  would  be  entitled  to 
apply  to  the  proper  tribunal  having  juris- 
diction over  such  person  to  award  restitu- 
tion. If  such  person  were  an  accomplice,  or 
particepg  eriminisy  or  had  received  tiie  pro- 
perty with  full  notice  of  the  title  of  the 
rightful  owner,  the  latter  would  be  entitled 
Ux  an  order  for  restitution  simpliciter.  If 
he  had  received  it  as  an  innocent  £Etctor, 
banker  or  other  agent,  the  right  to  restitu- 
tion would  be,  or  might  be,  of  a  more 
qualified  or  limited  kind ;  it  would  be,  or 
might  be,  subject  to  any  claim  or  Uen 
which,  in  his  character  of  innocent  bailee, 
without  notice,  he  might  have.  The  rights 
of  the  owner  and  the  holder  would  in  that 
case  depend  on  the  general  law  of  bail- 
ments as  applicable  to  the  special  circum- 
stances of  the  bailments. 


(1)  86  Law  J.  Rep.  (if .8.)  Cbanc  722;  s.c. 
Law  Rep.  3  Eq.  724  :  on  appeal  37  Law  J.  Rep. 
(N.8.)Cbaoo  129  ;  Law  R«p.  3  Ch.  A  p.  79 
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But,  with  respect  to  the  other  moneys 
and  goods  paid  or  contributed  to,  or  seized 
and  acquired  by  the  pretended  govern- 
ment in  the  exercise  of  their  usurped 
authority,  the  right  of  the  restored 
government  is  of  a  very  different  -cha- 
racter. 

It  cannot  be  contended  that  such  moneys 
or  goods  became  by  the  mere  fact  of  the 
voluntary  contribution  of  accomplices  or  by 
the  spoliation  of  innocent  persons  vested  in 
right  of  possession  or  right  of  property  in 
the  laiivful  government.  The  moneys  volun- 
tarily contributed  to  the  rebels  could  not, 
to  use  our  legal  phraseology,  be  considered 
as  moneys  '*had  and  received'*  to  the  use 
of  the  lawful  government ;  and  the  right 
of  property  and  the  right  of  possession  in 
jrespect  of  the  specific  property  taken  by 
force  from  innocent  persons  would  still 
remain  in  such  persons. 

But  there  is  a  right  incident  to  the  power 
of  sovereignty  which  i^  applicable  to  the 
case. 

I  apprehend  it  to  be  the  clear  public 
law,  universal  law,  that  any  government 
which  dt  facto  succeeds  to  any  other  govern- 
ment dt  facto^  whether  by  revolution  or 
restoration,  conquest  or  re-conquest,  sue-  * 
ceeds  to  all  the  public  property,  everything 
in  the  nature  of  public  property,  and  to 
all  rights  in  respect  of  the  public  property 
of  the  displaced  power,  whatever  be  the 
nature  or  origin  of  the  title  of  such  dis- 
placed power.  Any  such  public  money  in 
any  treasury,  any  such  public  property 
found  in  any  warehouses,  forts  or  arsenals 
would,  on  the  success  of  the  new  or  restored 
power,  vest  ipso  facto  in  such  power ;  and 
it  would  have  the  right  to  call  to  account 
any  fiscal  or  other  agent,  or  any  debtor 
or  accountant  to  or  of  the  persons  who 
had  exercised  and  had  ceased  to  exercise 
the  authority  of  a  government, — the  agent, 
debtor  or  accountant  having  been  the 
agent,  debtor  or  accountant  of  such  per- 
sons in  their  character,  or  pretended 
character,  of  a  government  But  this 
right  is  the  right  of  succession,  is  the 
right  of  representation,  is  a  right  not 
paramount  to,  but  derived,  I  will  not  say 
under,  but  through,  the  suppressed  and 
displaced  authority,  and  can  only  be  en- 
forced in  the  same  way  and  to  the  same 
extent,  and  subject  to  the  ^ame  correlative 
Niw  Series,  88.^Chako. 


obligations  and  rights  as  if  that  authority 
had  not  been  suppressed  and  displ^tced  cmd 
was  itself  seeking  to  enforce  it 

Analogies,  no  doubt,  are  often  mislead- 
ing, but  there  is  en  analogy  which  I  think 
in  this  case  apt  and  not  misleading.  A 
person  may  happen  to  be  the  legal  per- 
sonal representative  or  assignee  in  bank- 
ruptcy of  a  wrongdoer  who  has  tortiously 
acquired  such  person's  property,  and  which 
property  can  be  traced  to  the  possession  of 
the  wrongdoer's  general  agent.  In  that  state 
of  things  such  person  has  the  right  to  call 
the  latter  to  account  in  respect  of  the  pro- 
perty so  traced,  and  be  has  another  and 
a  very  distinct  right  to  call  him  to  account 
generally  in  respect  of  his  agency.  In 
the  first  case  he  deals  with  him  simply 
as  the  holder  of  stolen  goods.  In  the 
second,  be  must,  if  he  proceeds  at  all,  pro- 
ceed on  the  privity  of  title,  and  must  have 
his  account  taken  on  the  footing  of  recog- 
nizing and  adopting  the  agency,  and,  if  he 
proceeds  in  this  court,  according  to  the 
ordinary  rules  by  which  this  Court  takes 
accounts  and  administers  equity  between 
principal  and  agent. 

It  was  therefore  op  this  ground  that  I 
asked  the  counsel  for  the  plaintiffs  at  the 
close  of  the  case  whether  they  were  prepared 
to  submit  to  such  an  orainary  account, 
that  is  to  say,  to  have  the  account  taken  as 
it  ought  to  be  taken  between  the  so-called 
Confederate  government  on  the  one  hand 
and  the  defendant,  as  the  agent  of  such 
government,  on  the  other  hand,  and  to  pay 
what,  on  the  footing  of  such  account,  should 
be  found  due  from  them  if  the  result  of 
the  investigation  should  shew  a  balance  due 
to  the  accounting  party.  For  very  obvious 
reasons  the  plaintiffs'  counsel  declined 
accepting  such  a  decree  as  that  I  can  easily 
conceive  the  many  public  reasons  which 
would  preclude  the  plaintiffs  from  giving 
anything  like  the  faintest  recognition  of 
the  public  character  or  public  functions  of 
such  agents  of  the  rebellion  or  secession 
as  the  defendant,  the  special  agent  of  the 
Confederate  loan.  But  they  cannot  in  a 
court  of  justice  approbate  and  reprobate, 
and  they  cannot  claim  from  an  agent  of 
the  Confederate  government  an  account  of 
his  agency  and  at  the  same  time  repudiate 
all  privity  of  title  with  him  and  his  former 
principals. 
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This  to  my  mind  obvious  result  was  as 
obviously  present  to  the  mind  of  the  careful 
and  experienced  pleader  (2)  by  whom  the 
bill  was  drawn,  and  reading  that  bill  by 
the  light  now  thrown  on  it  by  these  consi- 
derations, and  by  the  refusal  of  the  plain- 
tiffs to  submit  to  such  a  mode  of  accounting 
as  I  have  suggested,  I  am  satisfied  that 
the  bill  was  intentionally  drawn  so  as  to 
omit  any  claim  founded,  or  any  title  derived 
from  or  through  the  Confederate  govern- 
ment, and  that  it  was  intended  to  be,  and 
was,  based  entirely  on  the  paramount  title 
of  the  plaintiffs  to  those  moneys  and  goods 
which  were  originaUy  theirs,  and  in  respect 
of  which  they  could  treat  the  possession 
of  the  defendant  as  the  possession  of  the 
agent  of  public  plunderers. 

It  is  necessary  to  consider  the  bill  as 
respects  that  part  of  the  case,  and  here  also 
it  seems  to  me  to  fail  absolutely.  There  is 
no  allegation  of  any  equity,  there  is  no 
allegation  of  anything  but  the  plainest  and 
most  ordinary  legal  right,  the  right  to  re- 
cover large  sums  of  money  and  large  quan- 
tities of  goods  of  the  plaintiffs  in  the  hands 
of  the  ddendant,  without  any  suggestion  of 
anything  whatever  to  render  necessary 
or  proper  or  to  justify  the  interposition  of 
this  Court  as  a  Court  of  equity. 

But  of  this  allegation,  insufficient  as  it 
appears  to  me  to  justify  a  bill  for  an  account 
in  equity,  there  is  not  in  my  judgment  a 
particle  of  evidence.  There  is  abundant 
evidence  of  the  agency  of  the  defendant 
as  agent  of  the  Confederate  government; 
there  is  abundant  evidence  that  large 
moneys  belonging  to  that  government  as  its 
public  property  were  dealt  with  in  such  a 
way  as  possibly  to  make  the  defendant 
accountable  to  his  principals  for  his  receipts 
and  payments ;  but  of  the  essential  fact — 
essential  I  mean  in  this  the  real  subject 
of  the  suit — that  any  moneys  or  goods  of 
the  plaintiffs  (moneys  or  goods  of  the 
plaintiffs  in  their  own  right,  as  distin- 
guished from  their  right  as  the  successors 
de  facto  of  the  suppressed  government) 
ever  reached  the  hands  of  the  defendant^ 
there  is  absolutely  not  a  tittle  of  evi- 
dence. 

The  plaintiffs'  case  therefore  has,  in  my 
judgment,  wholly  failed,  and  this  bill  must 

(2)  Mr.  Aitihibald  Smith. 


be  dismissed,  and,  of  course,  dismissed  with 
costs. 

Solicitors — MesnnB.  Field  &  Boacoe,  for  pUuntifiB ; 
Messrs.  Thomas  &  HolUms,  for  defendant. 


Stuakt,  V.C. 
Feb.  25. 


HOPE  V.   HOPK. 
HOPS  V.   CARNEGIE. 


Practice  —  Suit  —  Husband  and  Wife 
Defendants — Contempt  by  Wife — Separate 
Appearance. 

A  husband  and  wife  were  defendants  m 
an  adminstration  suit;  they  appeared  in  the 
usual  way;  no  answer  was  required  from 
them,  and  a  decree  vfas  made  by  which  they 
were  both  bound.  The  wife  subsequently 
committed  a  contempt  of  Court.  Upon  motion 
by  the  husband^  supported  by  evidence  that 
the  wife  was  living  apart  from  him  out  of 
the  jurisdiction^  and  that  he  had  no  influence 
over  her  to  prevent  the  contempt,  the  Court^ 
without  requiring  service  of  the  notice  of  motion 
on  the  wife,  ordered,  in  terms  of  the  notice^  that 
,  the  wife  should  appear  separately  in  all 
further  proceedings^  and  that  the  hut^nd 
should  not  be  responsible  or  liable  to  attach- 
ment for  any  neglect  or  refusal  of  the  wife. 

Mr.  Adrian  Hope  having  died  possessed 
of  considerable  real  and  personal  estate 
both  in  this  country  and  in  Holland,  a  suit 
was  instituted  for  the  administration  of  his 
estate,  to  which  his  daughter,  Mrs.  Carnegie, 
and  her  husband,  Admiral  Swynfen  Car- 
negie, were  defendants.  They  appeared  in 
the  usual  manner,  but  no  answer  was 
required  from  or  put  in  by  them,  and  a 
decree  was  nuide  in  the  suit  A^r  this 
decree,  Mrs.  Carnegie  instituted  proceedings 
in  Holland  with  reference  to  the  property 
there,  making  use  of  her  husband's  name 
for  the  purpose ;  and  an  injunction  was,  on 
the  25th  of  June  last,  granted,  on  the  appli- 
cation of  the  plaintiff  in  these  suits,  to 
restrain  both  Admiral  and  Mrs.  Carnegie 
from  continuing  those  proceedings.  A 
motion  to  commit  both  these  defendants 
for  disobedience  of  this  i^jimction  was 
made,  on  behalf  of  the  plaint^,  on  the  3rd 
of  December  last ;  but  it  appearing  that  Mrs. 
Carnegie  was  living  apart  fh)m  her  husband. 
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and  out  of  the  jurisdiction  of  the  Court,  and 
that  Admiral  Carnegie  disavowed  the  Dutch 
suit,  and  had  done  all  in  his  power  to  obey 
the  order  of  this  Court,  the  Vice  Chancellor, 
as  no  order  had  been  obtained  for  the  sepa- 
rate appearance  of  the  wife,  who  had  alone 
been  guilty  of  the  contempt,  refused  the 
motion,  and  gave  liberty  to  the  plaintiff,  or 
any  or  either  of  the  defendants,  to  make 
such  application  as  might  be  advised,  to 
obtain  the  separate  appearance  of  Mrs. 
Carnegie. 

A  motion  was  now  made,  on  behalf  of 
Admiral  Carnegie,  that  the  defendant  Louisa 
Albertine  Carnegie  (his  wife)  might  be 
Ordered  to  appear  separately  from  him  in 
all  further  proceedings  in  this  suit;  and 
that  he  might  not  be  in  any  manner  respon- 
sible for  any  neglect  or  refusal  by  or  on  the 
part  of  the  said  Louisa  Albertine  Carnegie, 
in  relation  to  such  proceedings,  or  any 
of  them,  nor  liable  to  any  attachment 
or  process  in  consequence  of  such  n^lect 
or  refusal 

The  evidence  in  support  of  the  motion 
shewed  that  Mrs.  Carnegie  was  living  in 
Paris  separate  from  her  husband,  and  that 
he  had  not  since  the  7th  of  July,  1868,  had 
any  communication  with  her ;  that  he  had 
ceased  to  make  her  any  pecuniary  allowance 
since  the  24th  of  October,  1868;  that  he 
had  done  all  in  his  power  to  obey  the  orders 
of  the  Court,  bat  bad  no  influence  whatever 
over  his  wife ;  and  that  there  was  no  collu- 
sion between  them. 

Mr.  E.  K,  Earslake  and  Mr.  F.  Waller, 
in  support  of  the  motion. — The  present 
course  is  the  proper  one  for  the  husband  to 
pursue  under  the  circumstances.  The  notice 
of  motion  is  modelled  upon  that  in 

Barrj/  v.  Cane,  3  Mad.  472. 
It  is  not  necessary  to  serve  the  wife  with 
notice  of  this  motion;  we  propose,  however, 
to  ask  for  liberty  to  serve  her  in  Paris  witii 
the  present  order,  so  that  she  will  be  made 
fully  aware  of  her  danger.  The  authorities 
refer  chiefly  to  cases  where  the  husband 
has  obtained  leave  to  answer  separately 
from  his  wife — 

Gareyy.  WhitHngham,  1  Sim.  &  S.  163. 

Graham  v.  Fttck,  2  De  Gex  &  Sm.  246. 

NtckoU  V.  Ward,  2  Mac.  <fe  G.  140. 

Home  V.  Patrick,  30  Beav.  405;  s.  c 
31  Law  J.  Kep.  (n.s.)  Chana  424. 


Bushell  V.  Bushell,  1  Sim.  <fe  S.  164. 

Bunyan  v.  Mortimer,  6  Mad  278. 
Here  no  answer  has  been  required  and  none 
put  in,  and  the  husband  is  seeking  to  be 
relieved  &om  the  consequence  of  a  con- 
tempt of  his  wife,  which  he  is  powerless  to 
prevent,  committed  by  her  after  a  decree 
by  which  both  were  bound. 

Mr,  Dickinson  and  Mr.  Hemming,  for 
the  plaintiff. — Notice  of  this  motion  diould 
have  been  given  to  the  wife,  so  that  the 
order  made  thereon  may  be  a  proper  foun- 
dation for  future  proceedings — 

Nichols  V.  Ward,  ubi  supra. 

Garey  v.  Whittingham,  ubi  supra. 

Graham  v.  Fitch,  ubi  supra. 

Home  V.  PcUrick,  ubi  supra. 
K  an  order  directing  a  married  woman  to 
appear  separately  is  made  behind  her  back, 
there  may  be  difficulty  in  obtaining  an 
attachment  against  her,  whereas,  if  the 
order  is  made  upon  notice  to  her,  the  plain- 
tiff wiU  be  able  to  proceed  without  delay. 
The  order  in 

Bushell  V.  Bushell,  ubi  supra, 
was  a  nominal  order  made  on  purpose  to 
raise  the  question  upon  a  motion  to  dis- 
charge it ;  whereas 

Bunyan  v.  Mortimer,  ubi  supra, 
is  an  express  authority  that  a  motion  for 
an  order  that  a  married  woman  may  answer 
separately  must  be  made  upon  notice  to 
her. 

[Sir  J.  Stuart,  V.C.  remarked,  that 
the  order  in  Bushell  v.  Bushell  waa  never 
entered.] 

Mr,  Karslake,  in  reply. — This  order  will 
be  at  the  risk  of  the  husband,  and  the 
plaintiff  has  no  locus  standi  to  object  He 
also  referred  to 

Taylor  v.  Taylor,   12  Beav.  271 ;  s.  c. 
19  Law  J.  Hep.  (n.s.)  Chanc.  304. 

Sir  J.  Stuart,  V.C. — The  cases  cited 
are,  no  doubt,  of  some  importance,  but 
cannot  be  said  to  govern  the  present  case. 
Here  the  husband  and  wife  have  appeared 
in  the  usual  manner,  and  a  decree  has  been 
regularly  made  in  the  cause  against  them 
both.  In  the  cases  cited  the  question  gener- 
ally arose,  in  the  course  of  preliminary  pro- 
ceedings, as  to  the  means  by  which  the  wife 
could  be  completely  dissociated  from  herhus- 
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band  forthe  purpose  of  litigation ;  and  in  most 
of  them  the  application  was  by  the  jilaintiff 
in  the  cause,  who  sought  to  proceed  to  a 
decree  or  order,  while  the  husband  sought 
to  avoid  being  bound  to  defend  together 
with  his  wife. 

In  Home  v.  Patrick  the  Master  of  the 
Rolls  held  that,  if  the  wife  had  concurred 
in  an  order  to  answer  separately,  no  notice 
of  the  motion  for  an  attachment  need  be 
served  on  her ;  because  the  order  being  one 
in  which  she  had  concurred,  the  attachment 
would  issue  as  a  matter  of  course,  upon  the 
footing  that  she  must  have  been  aware  of 
the  etTect  of  the  order  so  concurred  in  by 
her.  But  this  is  an  application  not  by  the 
plaintiflF  nor  by  the  married  woman,  but  by 
the  husband  who  with  his  wife  was  bound 
by  the  decree,  and  it  is  impossible  to  say, 
that  where  the  wife  has  not  sought  to  dis- 
sociate herself  from  her  husband,  but  has 
appeared  together  with  him,  and  the  Court 
has  proceeded  against  them  both  together, 
that  she  is  a  stranger  to  the  litigation. 
The  application  is  not  to  proceed  against 
the  wife  by  attachment,  nor  is  its  object  to 
enforce  the  decree  against  her,  but  it  is 
the  application  of  a  husband  who  is  bound 
together  with  his  wife  by  a  decree  affecting 
property  in  which  she  is  interested,  but 
who,  being  separated  from  his  wife^  and 
having,  as  the  evidence  in  the  cause  shews, 
no  control  over  her,  seeks  only  to  be  relieved 
from  a  contempt  to  which  he  is  exposed  by 
reason  of  her  conduct.  In  that  respect  the 
case  is  more  like  Oarey  v.  Whitiingham 
than  any  of  the  other  cases.  And  there  the 
Court  at  once  made  an  order  directing 
the  husband  to  be  discharged  and  his  wife 
to  answer  separately,  and  to  indemnify  him 
in  respect  of  costs.  It  does  not  appear 
in  that  case  that  notice  of  motion  was 
served  upon  the  wife  at  all,  and  the 
Court  observed,  that  the  original  order  to 
sever  their  appearance  and  defence  in  the 
suit  should  be  one  of  which  the  wife  had 
notice;  but  notwithstanding  the  doubt 
which  the  Vice  Chancellor  entertained  upon 
that  subject  he  relieved  the  husband  at 
once. 

Now,  looking  at  the  terms  of  this  notice 
of  motion,  it  appesurs  to  me  to  throw  no  diflfi- 
culty  whatever  in  the  way  of  the  plaintiff, 
but,  on  the  contrary,  rather  to  assist  him, 
because  the  order  now  asked  for,  so  &r  as 


it  seeks  to  dissociate  the  husband  from  the 
wife  in  the  proceedings  in  the  cause,  is  one 
which  might  or  perhaps  ought  to  have  been 
obtained  by  the  plaintiff,  who  16  obstructed 
in  his  proceedings;  while  the  husband  is 
only  forced  to  make  this  Application  because 
the  plaintiff  actually  sought  to  Commit  him 
for  a  contempt  by  reason  of  his  wife's  dis- 
obedience. Such  an  order  will  not  expose 
the  wife  to  anything  that  she  ought  not  to 
be  legitimately  exposed  to;  and  it  seems 
to  me  that  the  husband  has  made  out  his 
title  to  have  the  order  he  asks  without  any 
service  of  the  notice  of  motion  upon  hk 
wife.  It  is  for  the  plaintiff,  who  wishes  to 
reach  the  property  of  the  wife  and  to  sue 
the  wife  by  process  of  contempt,  to  consider 
what  further  proceedings  he  will  take  upon 
it.  I  shall  not  make  any  order  as  to  costs. 

His  Honour  then  made  an  order  in  tJie 
terms  of  the  notice  of  motion,  giving  leave 
to  the  plaintiff  to  serve  the  order,  and  the 
order  for  the  injunction,  and  any  other  pro- 
ceedings which  had  taken  place  in  the  cause, 
and  any  notice  of  motion  which  he  might 
be  advised,  on  Mrs.  Carnegie  in  France  or 
elsewhere. 

Solicitor  ^Mesin.  Toimg  k  Jackson,  for  plain- 
tiff;  Mr.  W.  H.  Rttmolte,  for  delendaate. 


LoBDS  Justices. 
April  16, 


1 


In  re  thb  estatibs  in- 
vestment COMPANY. 
(PAWLE'fl  CASE.) 


Company  —  Winding-up  —  Fraudvltnt 
Misreprtsentation  —  Agreement  to  abide 
result  of  a  Suit  by  one  Shareholder, 

R,  filed  a  bill  against  a  company  to  he 
relieved  of  his  shares^  on  the  ground  of 
misrepresentation.  The  company  agreed 
with  P,  who  also  asked  to  be  relieved  of  his 
shares  on  the  same  grounds,  to  be  bound  by 
the  result  of  lUs  suit.  The  company  was 
then  wound  up,  AfterwardSy  a  decree  was 
made  in  M,*s  suit  in  his  favour  (1) : — Held, 
that  P.  ought  to  be  treated  as  if  he  had  filed 
a  bill  before  the  winding-up,  and  that  his 

(1)  Ron  V.  the  Kitates  Investment  Company, 
86  Law  J.  Bep.  (v.e.)  Chanc  54;  ■.€.  87  Ibid.  878. 
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nam^  must  he  removed  from  the  lUt  of  con- 
tribtUortes, 

Decision  of  the  Master  of  thd  Rolls 
affitm^d. 

This  was  an  appeal  by  the  official  liqui- 
dator of  the  company  from  an  order  of  the 
Master  of  the  Rolls  (reported  ante^  page 
318,  where  the  facts  are  stated),  removing 
Mr.  Pawle's  name  from  the  list  of  contri- 
bntories  to  the  company* 

Mr,  Roxburgh  and  Mr.  Napier  Higgine^ 
for  the  appellant,  contended  that  this  case 
was  entirely  within 

Oake$  V.   Turquand,  36  Law  J.  Rep. 

(n.s.)  Chanc   949;  6.0.  Law  Rep. 

2  E.  &  I.  Ap.  325. 
The  company  could  not  enter  into  any 
agreement  with  Mr.  Pawle  to  abide  the 
result  of  Ross's  suit,  which  could  bind  the 
creditors  of  the  company.  This  was  a  private 
arrangement  between  the  company  and  the 
allottees,  of  which  the  creditors  had  no 
notice,  and  by  which,  therefore,  they  were 
not  bound. 

Sir  H  Palmer  and  Mr.  Cracknall  ap- 
peared for  the  creditors,  in  support  of  the 
i^peal,  but  were  not  permitted  to  address 
the  Court,  as  they  had  not  themselves 
appealed  from  the  order  of  the  Master  of 
tbeRoUa. 

Mr,  JueeLf  Mr.  ^MmtUm  and  Mr,  Everitt, 
for  the  respondent,  were  not  called  upon. 

LoBD  JusTicx  Sjelwyn. — I  entirely  agree 
with  the  decision  of  the  Mast^  of  the  Rolls. 
The  appellant  relies  on  the  case  of  Oaies  v. 
Turquandf  in  the  House  of  Lords.  I  have 
repeatedly  stated  that  I  fuUy  concur  in  the 
decision  in  that  case,  nor  am  I  disposed 
to  extend  in  any  way  the  exceptions  to  it. 
On  the  other  hand,  there  can  be  no  doubt 
that  where  there  is  fraud  in  a  prospectus 
of  a  company,  and  a  shareholder  has,  on 
discovery,  at  once  repudiated  his  liability 
and  taken  proper  proceedings  to  have  his 
name  removed  from  the  share  raster  before 
any  steps  have  been  taken  to  wind  up  the 
company,  in  that  case,  although  his  name 
has  not  actually  been  removed  before  the 
winding-up,  he  is  still  entitled,  on  proving 
his  case,  to  have  his  name  removed  from 


the  list  of  contributories.  The  question 
here  is,  whether,  when  several  shareholders 
have  agreed  to  repudiate  their  shares  on 
the  same  grounds,  and  have  communicated 
their  intention  to  the  company,  it  is  neces- 
sary that  each  shareholder  should  take 
separate  proceedings  against  the  company. 
It  would  be  contrary  to  the  principles  on 
which  this  Court  has  always  acted  if  such 
multitudinous  and  expensive  litigation  were 
necessary.  If  Mr.  Pawle  had  not  taken 
part  bona  fide  in  the  proceedings  against 
the  company,  he  could  not  now  come  h^e. 
But  there  is  no  pretence  tor  any  such 
allegation.  Twelve  separate  actions  were 
brought  against  the  repudiating  share- 
holders, among  whom  were  Mr.  Pawle 
and  Mr.  Ross.  All  of  these  actions,  except 
the  one  against  Mr.  Ross,  were  stayed  by 
an  order  of  one  of  the  learned  Judges  to 
await  the  result  of  the  proceedings  which 
were  to  be  taken  in  equity  by  Mr.  Ross 
to  relieve  him  of  his  shares.  The  staying 
those  actions  was  a  public  proceeding,  and 
connected  with  the  action  against  Ross. 
Then  came  a  correspondence  between  the 
repudiating  shareholders,  of  which  body 
Mr.  Pawle  was  chairman,  and  the  solicitor 
for  the  company;  and  in  one  of  the  letters 
of  that  correspondence,  written  by  the 
company's  solicitor,  are  these  words :  '*  It 
is  understood  that  the  other  allottees  are 
not  to  be  prejudiced  by  their  not  taking 
proceedings  pending  the  decision  in  Ross's 
ease."  Then  came  the  winding-up  order, 
and  the  decision  of  the  Court  of  Appeal 
in  Ross's  case.  The  question,  therefore,  is, 
whether,  under  these  circumstances,  Mr. 
Pawle  ought  to  have  taken  separate  pro- 
ceedings against  the  company.  I  tMnk 
that  it  would  have  been  very  wrong  for 
him  to  have  done  so.  In  my  opinion,  the 
principle  (^  Jn  re  the  Reese  River  Silver 
Mining  Company  (Smithes  case  J  (2),appli0i 
here,  and  Mr.  Pawle  was  substantially  a 
party  to  Ross's  suit :  it  follows,  therefore, 
that  the  decision  of  the  Master  of  the  Rolls 
is  right ;  and  this  appeal  must  be  refused, 
with  costs. 

Lord  Justicb  Oiffard. — This  case  is, 
in  my  opinion,  entirely  within  Smithes  ease 
(2).  In  that  case,  as  in  this,  there  was  fraud 

(2)  86  Law  J.  Hep.  (5.8.)  Chsao.  61B;  s.  c.  Law 
Bc^  2  Ob.  Ap.  604. 
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on  the  part  of  the  company  and  repudiation 
on  the  part  of  the  shareholder.  The  only 
difference  is,  that  in  this  case  no  suit  had 
been  instituted  before  the  winding-up  by 
Mr.  Pawle.  But  in  my  opinion,  although 
Mr.  Pawle  was  not  actually  a  plaintiff  in  a 
suit  against  the  company,  he  was  substan- 
tially a  party  to  the  proceedings  in  Ross's 
suit,  and  can  now  properly  avail  himself 
of  the  decision  therein.  Were  we  to  hold 
otherwise,  you  might  have  500  suits  in  a 
case  of  this  description,  where  one  is  quite 
sufficient  to  settle  all  matters  in  dispute. 
The  appeal  is  dismissed  with  costs. 


Solioiton— Metm.  Batt  k  800,  for  ftppellant ; 
Mr.  H.  Hanrii,  for  Mr.  Pibwle;  Momtb.  Link- 
Uten  k  Co.,  for  other  partiet  intarettod. 


LOBD  ROMILLT,  M.R. 

April  22. 


>  ADNBT  V.  OBBATREX. 


Will — Construction — Oift  0/  Residue  to 
NephevfB  and  Nieces — Nephews  and  Nieces 
by  Affinity  held  to  he  included. 

A  testator,  after  giving  a  legacy  to  each  of 
several  pertone,  whom  he  called  respectively 
his  nephews  and  nieces,  gave  the  residue  of 
his  property  to  he  divided  between  all  his 
nephews  and  nieces  equally,  share  and  share 
alike.  At  the  date  of  the  will,  the  testator 
had  one  nephew  and  one  niece,  who  toere 
both  mentioned  in  the  unll,  and  there  was 
no  possibility  of  his  having  future  nephews 
or  nieces.  The  other  persons  mentioned  in 
the  will,  and  therein  respectively  called  the 
testator's  nephews  and  nieces,  were,  in  fact, 
the  nephews  and  nieces  of  his  wife  : —  Held, 
that  the  nephews  and  nieces  by  affinity  were 
included  in  the  gift  of  residue.  Smith  v, 
Lidiard,  3  Kay  k  J.  252,  distinguished. 

Thomas  Simmons,  by  his  will,  dated  the 
28th  of  February,  1825,  devised  and  be- 
queathed all  his  real,  personal  and  lease- 
hold estates  to  trustees,  upon  trust  to  sell 
the  same,  and  to  pay  out  of  the  purchase- 
moneys  to  arise  from  such  sale  a  legacy  of 
80/.  to  each  of  his  nephews,  the  plaintiff, 
the  defendant,  Richard  North,  Thomas 
North  and  James  North,  and  a  legacy  of 
the  same  amount  to  each  of  his,  the  testa- 


tor^s,  nieces,  the  defendants  Mary  Cope, 
Mary  Adney  and  Sarah  Oswald.  The  testa- 
tor Uien  gave  the  residue  of  the  moneys  to 
arise  as  aforesaid  to  his  trustees,  upon  trust 
to  invest  the  same,  and  out  of  the  income 
thereof  to  pay  to  his  wife  Mary  Simmons 
and  his  firiend  Love  Field  respectively, 
during  their  respective  lives,  the  weekly 
sums  of  25s,  and  lbs,  respectively,  and 
from  and  after  the  decease  of  Mary  Sim- 
mons and  Love  Field  then  upon  trust,  and 
the  testator  directed  his  trustees  to  divide 
and  pay  the  residue  unto  and  between  all 
his  nephews  and  nieces  equally,  share  and 
share  alike.  The  will  contained  a  proviso, 
that  if  any  of  the  nephews  and  nieces 
should  happen  to  die  before  his  or  their 
parts  or  shares  of  his  estate,  or  money 
intended  for  them,  should  become  payable 
without  leaving  issue  of  his,  her  or  their 
body  or  bodies,  lawfully  begotten,  then 
that  the  share  of  him,  her  or  them  so  dying 
should  go  and  be  paid  unto  and  amongst 
all  the  survivors  or  survivor  of  his  said 
nephews  and  nieces  equally,  share  and 
share  alike.  But  if  any  of  his  said  nephews 
or  nieces  should  happen  to  die  before  his, 
her  or  their  shares  should  become  payable, 
leaving  issue  lawfully  issuing,  then  the  part 
or  share,  parts  or  shares,  of  him,  her  or 
them  so  dying,  leaving  issue  then  living, 
should  go  and  be  paid  to  such  issue,  and  if 
more  than  one  child  equally  between  them, 
share  and  share  alike. 

The  testator  died  in  the  year  1825. 

By  the  report  made  in  the  cause  the 
Master  found,  among  other  things,  that  the 
plaintiff  and  the  dcKfendant  Sarah  Oswald 
were  the  only  nephew  and  niece  of  the  testa- 
tor living  at  the  date  of  his  will  and  at  the 
time  of  his  decease,  and  that  the  plaintiff 
and  Sarah  Oswald  were  the  only  persons 
in  the  will  specially  named,  and  therein 
designated  as  the  testator's  nephews  and 
nieces,  who  were  his  nepU^w  and  niece  by 
blood.  The  Master  also  found  that  the  tes- 
tator was  married  to  Mary  Hayes,  and  that 
his  wife  had  several  nephews  and  nieces; 
namely,  Thomas  North,  and  the  defendants 
Richard  North,  James  North  and  Maiy 
Cope,  the  children  of  Elizabeth  North,  who 
was  a  sister  of  the  testator's  wife,  and  Maiy 
Catherine  Hayes,  the  daughter  of  James 
Hayes,  who  was  a  brother  of  the  testator's 
wife.  The  Master  further  found  that  Thomas 
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North,  Richard  North,  James  North  and 
Mary  Cope  were  specially  named  in  the  will, 
and  therein  designated  as  the  testator's 
nephews  and  niece. 

The  testator's  widow  and  Love  Field 
were  both  dead,  and  the  plaintiff  had  pre- 
sented a  petition  praying,  among  other 
things,  for  a  declaration  that  the  testator's 
nephews  and  nieces  by  affinity  were  not 
entitled  to  share  in  his  residuary  estate, 
and  for  a  distribution  accordingly  of  the 
residuary  trust  funds  which  had  been 
brought  into  court. 

The  testator's  father  and  mother  both 
died  in  his  lifetime. 

From  the  evidence  filed  on  behalf  of  the 
respondents,  it  appeared  that  the  testator  had 
at  the  date  of  his  will  and  at  the  time  of 
his  death  no  brother  and  only  one  sister, 
and  that  the  latter  had  married  upwards 
of  forty-four  years  before  the  date  of 
the  testator's  will,  and  that  at  the  date 
of  her  marriage  she  was  sixteen  years  of 
age. 

Mr,  Jessel  and  Mr,  Cozena-Uardy^  for 
the  petitioner,  referred  to 

Smiths.  Lidiard,  3  Kay  &  J.  252. 
Thompson  v.  BobtTMon,  27  Beav.  486 ; 

8.  c.  29  Law  J.  Rep.  (n.s.)  Chanc. 

280. 
Hoffff  ▼.  Cook,  32  Beav.  641. 
Crook  V.  Whitley,  7  De  Gex,  M.  &  O. 

490 ;    s.  c.    25  Law  J.   Rep.   (n.s.) 

Chanc.  657 ;  26  Law  J.  Rep.  (n.s.) 

Chanc.  350. 
Shelley  v.  Bryer,  Jac.  207. 
Swaine  v.  Kennerley^  1  Ves.  &  B.  469. 
QiU  V.  ShelUy,  2  Russ.  <fe  MyL  336. 

Mr,  Fry,  for  the  representatives  of  Sarah 
Oswald,  supported  the  prayer  of  the  peti- 
tion. 

Mr,  SouthgcUe  and  Mr,  ChiMy,  for  some 
of  the  nephews  and  nieces  by  affinity,  con- 
tended that  the  latter  were  included  in  the 
terms  of  the  gift  as  well  as  the  nephew  and 
niece  by  blood.  The  testator  has  mentioned 
by  name  the  nephews  and  nieces  of  his 
wife,  and  has  treated  them  as  his  own.  The 
construction  we  contend  for  is  the  only 
one  which  satisfies  the  words  of  the  wilL 
It  is  not  possible,  apart  from  the  authori- 


ties, to  doubt  that  the  testator  meant  to 
include  his  nephews  and  nieces  by  affinity 
as  well  as  those  by  blood. 
They  referred  to 
James  v.  Smith,  14  Sim.  214. 
Tugwell  v.  Scott,  24  Beav.  141. 
Owen  V.  Bryant,  2  De  Gex,  M.  k  O. 
697;    S.C.    21  Law  J.  Rep.    (n.s.) 
Chanc.  860. 
Leigh  v.  Byron,  1  Sm.  k  Giff.  486;  s.  c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  1064. 
Frogleyy.  PhiUips,  30  Beav.  168;  s.  c 
3  De  Gex,  F.  <fe  G.  466. 

Mr.  Woodroffe,  for  persons  in  the  same 
interest. 

The  Master  of  the  Rolls  said  :  This  is 
a  question  upon  the  construction  of  a  wilL 
The  question  is  very  peculiar,  because  it  is 
a  case  where  embarrassment  is  occasioned 
to  the  Court  by  the  cases  which  have  been 
decided,  for  really  I  have  no  hesitation  in 
saying  what  I  am  satisfied  was  the  intention 
of  the  testator  upon  this  will  The  testator, 
after  giving  certain  legacies  and  directing 
25«.  a  week  to  be  paid  to  his  widow  for 
her  life,  and  15«.  a  week  to  a  person  of  the 
name  of  Field  for  her  life,  gives  the  whole 
of  his  property  to  all  his  nephews  and 
nieces  equally,  share  and  share  alike.  Now, 
at  that  time  he  was  in  this  position :  he 
had  one  nephew  and  one  niece,  who  were 
really  his  nephew  and  niece,  and  he  had 
also  nephews  and  nieces  who  were  his  wife's 
nephews  and  nieces.  By  his  will  he  declares 
that  if  any  of  his  nephews  and  nieces 
should  die  before  their  shares  became  pay- 
able, and  without  leaving  issue,  such  shares 
should  be  paid  to  the  survivors  or  survivor, 
share  and  share  alik&  He  died  in  the 
year  1825,  leaving  his  nephew  and  niece 
by  blood  and  his  nephews  and  nieces  by 
affinity,  and  the  age  of  the  sister  was  such 
that  it  was  impossible  she  should  have 
any  children  who  would  be  his  nephews  or 
nieces  afterwards  bom.  The  only  question 
is  whether  by  using  the  words  "  nephews 
and  nieces,''  in  the  plural,  knowing  the 
state  of  things  as  he  did,  it  was  clear  that 
he  intended  to  give  the  residue  amongst 
the  nephews  and  nieces  by  affinity  as  well 
as  those  by  blood;  and  I  am  of  opinion 
that  that  is  the  meaning  of  the  will,  unless 
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I  am  bound  by  the  cases  which  have  been 
decided  in  this  court  to  come  to  an  opposite 
conclusion.  There  are  a  good  many  cases 
in  favour  of  this  construction.  In  the  first 
place,  it  is  very  difficult  to  distinguish  this 
case  from  the  case  of  Jaitut  v.  Smith,  It  is 
very  difficult  to  distinguish  it  from  Gill 
V.  Shelley,  It  is  exceedingly  like  Ovpfti  v. 
Bryant  and  Leigh  v.  Byron,  where  similar 
things  took  place.  The  cases  which  are 
contrary  to  it,  such  as  Thompson  v.  Robin- 
ion.  Crook  v.  Whitley  and  the  like,  are 
clearly  distinguishable;  but  there  is  one 
case  which  it  is  certainly  very  difficult  to 
distinguish  from  it,  and  that  is  the  case 
of  Smith  V.  Lidiardy  which  was  very  pro- 
minently brought  forward  on  the  subject. 
Tlie  testatrix  in  that  case  gave  1,000/. 
legacies  to  nine  persons  by  name,  whom  the 
testatrix  called  her  nieces,  two  of  them  being 
nieces  of  her  husband,  and  then  she  gave 
the  residue  to  ht^r  respective  nephews  and 
nieces.  The  Court  held  that  the  husband's 
nieces  did  not  take,  notwithstanding  com- 
mon parlance.  But  then,  as  far  as  I  can 
understand  it,  in  that  case  there  was  not, 
in  the  first  place,  the  distinction  between 
the  singular  and  the  plural;  in  the  next 
place,  it  was  very  possible  that  more  nephews 
and  nieces  might  be  bom.  But  in  this  case 
the  testator  had  only  one  nephew  and  one 
niece,  and  under  ordinary  reasonable  cir* 
cumstances  no  more  could  be  born,  and  he 
uses  the  plural  I  am  entitled  and  bound 
to  consider  that  he  knew  the  state  of  the 
family,  and  I  think  the  meaning  of  the  will 
is,  that  both  the  nephew  and  niece  by  blood 
and  the  nephews  and  nieces  by  affinity 
take.  I  cannot  say  that  it  is  a  satisfactory 
conclusion  to  come  to  when  regard  is  had 
to  the  other  cases  upon  this  subject,  but 
I  think  that  in  cases  of  this  description 
you  are  not  bound  by  previous  authorities 
which  are  not  exactly  in  the  same  words, 
but  you  are  bound  to  take  this  as  your 
cardinal  rule :  look  at  the  whole  family, 
read  the  will  all  through,  and  say  what  a 
reasonable  man  would  take  to  be  the 
meaning  of  the  words.  I  think  the  meaning 
was  that  they  must  all  take.  I  cannot  say 
I  have  come  to  this  conclusion  without 
hesitation,  but  in  my  opinion  it  is  the  safest 
course  I  can  take,  and  I  shall  so  decide. 
But  I  b^  leave  to  have  it  considered  t)ut 


my  judgment  does  not  in  the  slightest 
degree  affect  any  other  case,  and  that  if  it 
is  ever  cited  before  any  Judge  I  beg  to  say 
I  disclaim  its  application  to  any  case  except 
one  in  which  identically  the  same  words  are 
used  as  I  have  here  before  me. 

I  wish  also  to  make  this  observation  on 
Gill  V.  Shelley^  which  I  have  looked  at 
carefully.  The  Master  of  the  Bolls  evidently 
took  a  good  deal  of  interest  in  the  matter 
before  him,  and  I  wanted  to  observe  that 
Mr.  Jarman  in  his  book  seems  to  have 
fallen  into  an  error.  I  have  not  got  the  last 
edition  of  his  book,  and  it  may  be  different 
in  that,  but  I  do  not  understand  on  what 
authority  the  following  remark  rests.  At 
page  187  of  the  2nd  vol  (2nd  ed.)  he 
makes  tiiis  remark  on  Gill  v.  Shelley :  '*  Sir 
John  Leach,  M.B.,  said  that  if  SwUne  v. 
Kenrurley  and  Hart  v.  Durand  had  not 
been  distinguishable  from  the  case  before 
him  (that  is  Gill  v.  Shelley)  he  should  have 
felt  no  hesitation  in  overruling  them,  and 
decreed  that  the  illegitimate  child  was 
entitled  to  share  in  the  residue.**  I  do  not 
know  what  the  authority  for  that  is^  There 
is  no  such  statement  in  the  report,  which 
I  have  gone  through  as  carefully  as  possible. 
The  observation  throws  a  considerable 
amount  of  doubt  upon  the  matter  to  per- 
sons who  do  not  look  at  the  cases.  The 
cases  of  Swaine  v.  Kennerley  and  HaH  v. 
Durand  both  appear  to  me  to  be  remarkably 
good  law.  The  decision  of  Swains  v.  Ken- 
nerley is  by  liOrd  Eldon,  and  that  of  Hart 
V.  Durand  is  in  3  Anst  684,  and  is,  I  think, 
the  decision  of  Chief  Baron  Macdonald. 
I  only  wish  to  state  that  I  do  not  know 
that  there  is  anything  to  throw  a  doubt  on 
these  cases. 


Solicitora — Messra.  Shurpe,  Parkers  ft  Pritehard, 
agents  for  Menrs.  KjUnd  &  Martineau,  Bir- 
mingham, for  petitioner;  Messrs.  Dale&  StrettoD, 
agents  for  Messrs.  Wrsgge  k  Evans,  Birming- 
ham, and  Mr.  W.  M.WiUunson,  lor  other  partitts 
iatarested. 
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LOBD  ROMILLT,  M.R. 

March  8. 

Hatherley,  L.C. 

March  17. 


THE   DABB   VALLEY 
•   RAILWAY  COMPANY 
V,  RHYS. 


Lands  Clauses  Consolidation  Act,  1845, 
ss.  23,  68.  (1)~2%<J  Common  Law  Proce- 
dure Acty  1854,  ss,  15,  17. — Award, 

When  the  Court  refers  a  matter  back  to 
am  umpire,  who  has  made  an  auHird,  for 
reconsideration,  that  award  is  avoided  alto- 
gether. 

Held,  by  the  Master  of  the  Rolls,  that 
such  reference  back  of  an  award  of  the 
value  of  land  under  the  above  act  operates 
as  an  original  reference  to  the  umpire,  so 
that,  by  virtue  of  section  23.  of  the  Lands 
Clauses  Consolidation  Act,  if  no  proceedings 
are  taken  on  it  for  three  months,  the  price 
is  to  be  determined  by  a  jury. 

Held,  by  the  Lord  Chancellor,  that  when 
an  award  has  been  made  a  rule  of  Court 
it  comes  within  section  15,  of  the  Common 
Law  Procedure  Act,  1854.  Therefore,  if  it 
be  referred  back  by  the  Court  for  re-determi- 
nation, and  no  new  award  be  made  within 
three  months,  it  is  still  in  the  discretion  of 
the  Court  under  that^ictto  allow  or  not  an 
enlargement  of  the  tennj^  re-determination 
by  the  arbitrator. 

The  defendants  were  owlTerS  of  certain 
lands  taken  bj  the  plainti£fs  for  the  pur- 
pose of  their  undertaking.  It  was  referred 
to  two  arbitrators,  in  pursuance  of  the 
Lands  Clauses  Consolidation  Act,  1845,  to 
determine  the  price  to  be  paid  for  the  land. 
The  arbitrators  differed  as  to  the  value  of 
the  land,  and  the  matter  was  referred  to 
an  umpire,  who  made  his  award  on  the 
29th  of  January,  1868,  and  awarded  50/. 
as  the  amount  of  purchase-money. 

(1)  Section  23.  provides  that  a  party  claiming 
compensation  from  a  public  company  may  have 
inch  compensation  determined  by  a  jury  or  arbi- 
tration, and  further  that  *'if  when  the  matter  shall 
have  been  referred  to  arbitration  the  arbitrators  or 
their  umpire  shall  for  three  months  have  failed  to 
make  their  or  his  award,  or  if  no  6nal  award  shall 
be  made,  the  question  of  such  compensation  shall 
be  settled  by  the  verdict  of  a  jury  as  hereinafter 
provided." 

Section  68.  provides  that  if  the  party  entitled  to 

compensation  d«-sire  to  have  that  question  settled 

hy  jury,  *^  it  shall  be  lawful  for  him  to  give  notice 

in  writing  of  such  his  desire  to  the  promoters  of 

New  Series,  38.— Chako. 


The  award  was  made  a  rule  of  the  Court 
of  Chancery,  and  on  motion  of  the  defen- 
dants to  set  it  aside  (2),  Giffard,  V.C. 
made  an  order,  dated  the  drd  of  July, 
1868,  that  upon  the  defendants  under- 
taking not  to  make  any  claim  beyond  t]b[e 
sum  of  5s,  for  surface  damage,  it  should  be 
remitted  back  to  the  same  umpire  to  recon- 
sider and  redetermine  the  matters  referred 
to  him. 

No  proceedings  were  taken  in  the  matter 
till  the  5th  of  February,  1869,  when  the 
defendants  gave  notice  to  the  plaintiffs  to 
summon  a  jury  to  determine  the  price  of 
the  land,  for  which  they  claimed  3,500/. 

On  the  16th  of  February,  1869,  the 
defendants  gave  the  plaintiffs  notice  that  if 
within  twenty-one  days  of  service  of  the 
first  notice  they  £uled  to  issue  their  war- 
rant to  summon  a  jury,  an  action  would 
be  brought  to  recover  the  full  amount  of 
the  claim  in  accordance  with  section  68. 
of  the  Lands  Clauses  Consolidation  Act. 

This  was  a  bill  to  restrain  the  defendants 
from  proceeding  in  such  action. 

The  bill  was  filed  on  the  19th  of  Feb- 
ruary, 1869.  The  defi^ants  demurred, 
and  on  interlocutory  motion,  it  was  arranged 
that  the  motion  should  stand  over  till  the 
hearing  of  the  demurrer,  the  plaintifib  to 
be  in  the  same  position  as  if  the  motion 
had  been  made  on  that  day. 

The  matter  now  came  on  to  be  heard  on 
demurrer  together  with  the  motion. 

Sir  R.  Baggallay  and  Mr,  Freeling,  for 
the  demurrer,  saia  :  If  the  plaintiffs  were 
right  in  contending  that  the  award  was 
valid  and  subsisting,  there  was  a  perfectly 
good  defence  at  law,  and  it  was  impro^r 
to  file  this  bill  (3). 

the  undertaking,  stating  such  particulars  as  afore- 
said, and  unless  the  promoters  of  the  undertaking 
be  willing  to  pay  the  amount  of  compeiksation  so 
claimed,  and  enter  into  a  written  agreement  for 
that  purpose,  they  shall,  within  twenty-one  days 
after  the  receipt  of  such  notice,  issue  their  warrant 
to  the  sheriff  to  summon  a  jury  for  settling  the 
same  in  the  manner  herein  provided,  and  in  default 
thereof  tbey  shall  be  liable  to  pay  to  the  party  so 
entitled  as  aforesaid  the  amount  of  compensation 
so  claimed,  and  the  same  may  be  recovered  by 
him,  with  costs,  in  any  of  the  superior  Courts.*' 

(2)  87  Law  J.  Rep.  (n.s.)  Chanc.  719. 

(3)  But  see  Abrahams  v.  the  City  of  London, 
87  Law  J.  Rep.  (N.s.)  Chanc.  732;  s.  c  Law  Rep. 
6  Eq.  625. 
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lAmd  V.  the  Isle  of  Wight  Ferris  Com- 
pany, 1  N.R  13. 
The    Sutton    Harbour     Company    v. 
HttchinSf    21    Law  J.    Rep.    (n.b.) 
Chanc.  73 ;  s.  c.  1  De  Gex,  M.  &  O. 
161,  overruling 
The  London  and  NorihrWettem  Rail- 
Vfay  Company  v.  Smith,  1  Mac  <k  Q. 
216;  8,0.    19   Law  J.    Rep.    (n.s.) 
ChaDC.  193. 
If  they  were  entitled  to  an  injunction,  they 
could  have  obtained  it  simply  by  moving 
in  the  matter,  and  ought  not  to  have  filed 
this  bilL  On  the  merits  of  the  case :  in  the 
same  way  as  the  reference  to  an  umpire 
was  a  distinct  thing  under  section  23.  from 
the  reference  to  arbitration — 

Skerratt  v.  the  North  Staffordshire  Rail- 
tcay  Company,  2  Phil.  475  ;  s,  a  17 
Law  J.  Rep.  (n.s.)  Chanc.  161. 
Bradshaw  v.  the  East  and  West  India 
Dock,  dec.   Company,  12  Q.B.  Rep. 
562, 
80  here  the  reference  to  the  umpire  was  a 
new  and  distinct  matter  under  that  section, 
and,  failing  proceedings  being  taken  on  it 
within  the  proper  time,  the  course  was  to 
determine  the  value  by  a  jury. 

Mr,  Southgate  and  Mr,  Field,  for  the 
plaintiffs,  said,  the  reference  back  did  not 
destroy  the  original  award,  at  any  rate  in 
this  case,  as  it  was  upon  an  undertaking ; 
it  was  in  the  nature  of  a  contract.  Further, 
the  Court  had  no  jurisdiction  to  refer  the 
matter  back  under  the  Lands  Clauses  Con- 
solidation Act,  and  section  23.  would  not 
apply.  The  Court  clearly  had  jurisdiction 
to  restrain  proceedings  at  law,  and  a  bill 
was  more  regular  than  a  motion  for  that 
purpose. 

The  Master  of  thi  Rolls  said — I  am 
dear  this  demurrer  must  be  allowed.  The 
state  of  the  case  is  this.  All  proceedings 
were  perfectly  regular  until  they  were  re- 
ferred to  an  umpire.  The  umpire  made  his 
award.  Upon  that,  the  defendants  being 
dissatisfied  with  the  award,  took  proceed- 
ings before  the  Vice  Chancellor,  the  present 
Lord  J[u8tice,  to  set  aside  that  award.  The 
Lord  Justice  was  of  opinion  that  the  matter 
must  be  referred  back  to  the  arbitrator  (to 
use  the  expression  in  the  bill)  to  be  recon- 
sidered and  redetermined.    It  is  therefore 


clear  that  the  Vice  Chancellor  was  of 
opinion  that  to  some  extent  the  umpire  had 
miscarried,  or  he  would  not  have  considered 
it  necessary  that  he  should  reconsider  and 
redetermine  the  question.  At  the  same 
time,  he  imposed  as  the  price  of  that  re- 
consideration and  redetermination  that  the 
defendants  should  only  claim  6s.  for  surface 
damage.  Then,  what  took  place)  Absolutely 
nothing  whatever.  No  party  seems  to  have 
been  satisfied  with  it ;  no  party  took  any 
steps  for  seven  months.  Then  the  defen- 
dants gave  notice  that  they  intended  to  take 
steps  to  have  a  jury  called,  or  to  claim  the 
whole  amount  of  damagea  What  was  the 
railway  company  to  do?  Were  they  to  stand 
by  and  do  nothing,  and  to  be  entitled  to 
say  that  this  was  an  order  which  the  defen- 
dukis  could  prosecute  if  they  liked,  but 
if  not,  they  were  entitled  to  go  back  upon 
the  original  award  ?  That  is  not  the  order 
as  stated  in  the  bill  to  have  been  made  by 
Vice  Chancellor  Giffard.  How  can  they 
be  entitled  to  say  that?  If  they  had  at- 
tempted to  enforce  the  original  award  after 
this  order,  it  is  quite  clear  the  Vice  Chan- 
cellor would  have  restrained  them  by  an 
injunction.  It  is  obvious  he  would  not  have 
allowed  the  order  to  be  treated  as  a  mere 
mockery,  and  it  is  impossible  for  the  plain- 
tiffs to  say,  We  are  entitled  to  enforce  the 
award  unless  the  others  proceed  to  get  it 
reconsidered.  No  words  of  that  import  are 
to  be  found  in  the  order. 

Then  Mr.  Southgate  suggests  that  this 
was  a  contract;  but  I  asked  whether  it 
was  made  by  consent :  the  answer  was,  No, 
it  was  not  made  by  consent.  Then  how  can 
it  be  a  contract  ?  Besides  which,  in  conse- 
quence of  the  abandonment  of  the  order 
for  seven  months,  it  is  quite  clear  they  did 
not  intend  to  proceed  upon  it,  and  if  they 
did  not  intend  to  proceed  upon  it,  why  am 
I  to  put  the  defendants  in  a  worse  situation 
than  the  plaintiffs  are  in  upon  exactly  the 
same  proceedings?  The  railway  company 
are  in  a  very  comfortable  situation,  because 
they  have  got  possession  of  the  land.  They 
are  perfectly  indifferent  when  the  price  is 
paid,  or  whether  any  price  is  paid.  In  point 
of  fact,  they  say  the  land  is  worth  nothing, 
and  they  do  not  intend  to  pay  for  it  at  all. 
The  award  was  that  it  was  worth  between 
40/.  and  50/. ;  the  defendants  claim  up- 
wards of  3,000/L  I  know  nothing  about  the 
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value  of  it,  I  do  not  go  upon  that  But 
the  Court  is  just  as  much  bound  to  assume 
that  one  is  right  as  that  the  other  is  right, 
and  I  cannot  go  into  that  question. 

I  am  also  of  opinion  that  the  Lands 
Clauses  Consolidation  Act  applies.  This  is 
a  proceeding  imder  that  act  By  the  Lands 
Clauses  Consolidation  Act  the  award  was 
bound  to  be  made  by  the  umpire  within 
three  months  from  the  time  when  the  award 
was  given  to  him,  or  when  his  functions 
were  conferred  upon  him.  He  made  his 
award  within  that  time.  The  Court  of  Chan- 
cery, after  a  considerable  time,  directed 
that  he  should  reconsider  and  redetermine 
it  Within  what  time  ?  Is  he  to  have  five 
or  six  years  1  What  time  can  possibly  be 
attachcKl  to  the  order  that  is  made,  unless 
it  be  the  time  that  is  given  by  the  Lands 
Clauses  Consolidation  Act,  which  is  three 
months)  In  fact,  the  Court  of  Chanceiy 
said.  Your  award  is  a  nullity,  you  must 
consider  the  matter  over  again  and  make 
an  award  over  again  within  three  months 
from  the  time  that  you  made  the  award. 
That  is  the  plain  common-sense  meaning 
of  it  Mr.  Field  suggested  that  it  was  not 
for  them  to  do  it  It  is  just  as  much  for 
them  to  do  it  as  for  the  other  party  to  do 
it  How  can  they  be  put  in  a  different 
situation  ?  It  is  a  means  of  acquiring  the 
land  without  paying  for  it.  I  am  of  opinion 
that  this  is  a  case  in  which  the  demurrer 
must  be  allowed. 

March  17. — ^The  plaintiff  company  ap- 
pealed from  the  decision  of  the  Master  of 
the  RoUs,  and  the  appeal  now  came  on  for 
argument. 

Mr,  L.  Field  (Mr.  SouthgaU  with  him), 
for  the  appellants. — We  contend  that  the 
award  is  complete,  except  so  far  as  it  was 
to  be  varied  under  the  Vice  Chancellor's 
order ;  and  as  it  has  not  been  varied  within 
three  months  from  the  date  of  that  order, 
the  original  award  remains  valid  and  com- 
plete. Section  23.  of  the  Lands  Clauses 
Consolidation  Act  has  no  application ;  for 
the  defendants  are  still  bound  by  their 
undertaking  not  to  make  any  claim  beyond 
5«.  for  surface  damage — 

Nevoby  v.  Harrison,  3  De  (Jex,  F.  <k  J. 

294;    s.  c.   30  Law  J.  Rep.    (n.s.) 

Chanc.  863. 


of  which  undertaking  we  cannot  get  the 
advantage  except  by  coming  here. 

[The  LoBD  Chanosllob. — Is  it  not  the 
question  whose  fault  it  was  that  the  refer- 
ence back  was  not  gone  on  with)] 

It  was  not  for  us  to  take  any  further 
steps ;  we  were  satisfied  with  the  original 
award.  The  Court  has  still  power  under 
the  15th  section  of  the  Common  Law  Pro- 
cedure Act,  which  applies  to  this  case,  to 
enlarge  the  term  for  making  the  award. 

[The  LoBD  Chanobllob. — Do  you  con- 
tend, Mr.  Freeling,  that  the  Common  Law 
Procedure  Act  does  apply,  or  that  it  does 
not  apply?] 

Mr.  Freeling, — I  say  that  the  order  of 
the  Vice  Chancellor  was  made  '^  In  the 
matter  of  the  Lands  Clauses  Consolidation 
Act,"  and  that  under  section  36.  of  that 
act  a  submission  may  be  made  a  rule  of 
any  of  the  superior  Courts.  It  has  also  been 
held  in 

In  re  Elliot  and  the  South  Devon  Rail- 
way Company y  2  De  Q^x  <b  Sm.  17, 
that  the  Court  of  Chancery  can  make  an 
order  under  that  same  section  to  set  aside 
the  award ;  it  follows,  therefore,  that  you 
may  have  a  reference  back. 

[The  LoBD  Chanobllob. — I  think  that 
the  Common  Law  Procedure  Act  directs 
that  certain  sections  shall  apply  to  all  the 
courts ;  and  that  being  so,  as  this  submission 
has  been  made  a  rule  of  Court,  my  opinion 
is,  that  the  case  falls  within  ail  those 
sections.] 

I  am  perfectly  willing  to  accept  your 
Lordship's  view  of  the  matter. 

The  LoBD  Chanobllob.— Then  I  need 
not  call  on  you  further,  Mr.  Freeling ;  for 
on  that  ground  I  am  of  opinion  that  the 
demurrer  ought  to  be  allowed.  The  case 
stands  thus  :  An  award  is  made  within  the 
right  time  by  the  umpire,  and  then,  one  of 
the  parties  being  dissatisfied  with  it,  makes 
it  a  rule  of  Court  That  seems  to  me  to 
bring  it  within  the  operation  of  these 
clauses  of  the  Common  Law  Procedure 
Act,  which  direct  how  an  award  shall  be 
dealt  with,  and  therefore  the  Court  has 
power  to  do  what  it  pleases  in  reference  to 
the  award,  limited  only  by  the  rules  and 
regulations  prescribed  by  the  act  Here  the 
Vice  Chancellor  came  to  the  conclusion 
that  it  was  right  to  remit  back  the  award 
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to  the  umpire.  Then,  this  being  a  favoar 
granted  to  the  party,  the  Court  had  the 
right  to  impose  certain  terms,  and  the 
Court  thought  right  to  impose  the  term 
that  the  claimants  should  not  make  any 
claim  beyond  5s.  in  respect  of  damage  to 
the  surface  of  the  land,  and  then  the  Court 
directed  that  it  should  be  remitted  back  to 
the  arbitrator  for  him  not  only  to  reconsider, 
but  to  redetermine  the  matter  before  him. 
It  is  clear  from  those  words  that  at  the 
present  moment  there  is  no  award;  for 
when  a  matter  is  remitted  back  to  an  arbi- 
trator to  redeterdiine,  the  first  determination 
must  be  gone,  and  the  arbitrator  must  deal 
with  the  whole  thing  de  novo.  That  being 
the  case,  it  follows  that  unless  the  Court 
sees  some  reason  to  the  contrary,  the  new 
award  must  be  made  within  three  months ; 
that  is  under  the  Common  Law  Procedure 
Act;  but  still,  even  though  no  new  award 
is  made  within  three  months,  I  can  have 
no  doubt  that,  on  a  proper  application,  the 
Court  has  power  to  take  the  course  which 
may  seem  reasonable  with  reference  to 
enlarging  the  time.  At  present,  however, 
the  matter  stands  thus:  No  such  appli- 
cation has  been  made,  and  more  than 
three  months  have  run  out.  There 
has  been,  therefore,  no  award  made  at 
all,  because  the  award,  such  as  it  is,  has 
been  determined  by  tiie  Vice  Chancellor 
not  to  be  a  proper  award,  and  it  has  been 
remitted  to  the  umpire  for  him  to  recon- 
sider and  redetermine ;  and  no  new  award 
has  been  made  by  him.  Then,  the  plaintiffs 
in  the  present  suit  having  made  no  appli- 
cation to  have  the  time  enlarged,  the  defen- 
dants are  entitled  to  consider,  until  that 
application  shall  be  made  and  disposed  of, 
that  there  is  not  any  award  made  at  alL 

Then,  as  regards  the  defendants'  being 
bound  by  the  undertaking,  it  is  only  this : 
They  are  bound  by  the  undertaking  to 
make  no  claim  beyond  the  5s.  specified, 
and  that  case  cited  of  Newby  v.  Harrison 
was  not  a  case  to  shew  that  where  there 
has  been  an  undertaking  of  this  kind  a 
separate  bill  may  be  filed  upon  the  under- 
tiJdng.  I  erred  in  that  mysel£  The  Court 
of  appeal  decided  there  that  it  has  jurisr 
diction  without  a  bill  filed  at  all,  the  under- 
taking having  been  given.  No  doubt,  if 
either  of  the  parties  had  given  an  under- 
taking to  get  the  award  made  in  due  time, 


the  Court  would,  under  that  undertaking, 
have  authority,  and  would  insist  upon  the 
undertaking  being  carried  into  operation. 
At  present  the  position  of  things  is  this : 
The  time  has  elapsed ;  no  one  has  evinced 
any  intention  of  enlarging  the  time.  De 
facto  it  has  not  been  enlarged,  the  arbi- 
trator cannot  make  an  award  without  per- 
mission from  the  Court  That  question  may 
be  discussed  beforethe  Court,  wheth^  or  not 
it  will  give  such  a  permission ;  but  in  the 
mean  time,  as  things  stand,  on  the  face  of 
this  bill,  the  defendants  are  in  the  position 
of  persons  who  are  entitled  and  able  to 
say  that  no  award  has  been  made  within 
the  time  specified  by  the  Lands  Clauses 
Act,  and,  therefore,  that  they  will  pursue 
their  other  remedy,  and  will  take  advantage 
of  the  23rd  section  of  the  Act,  which  is  to 
the  effect  that,  there  being  no  award  made 
within  the  time,  the  whole  matter  goes  ofL 
Of  course,  as  to  the  68th  section,  it  is  not 
for  me  to  say  anything  about  it  All  I  have 
to  determine  is,  whether  the  defendants 
are  entitled  to  proceed  before  a  jury.  If 
they  desire  to  proceed  before  a  jury,  and 
they  do  not  proceed  within  twenty-one 
days,  then  the  68th  section,  no  doubt, 
would  come  into  operation,  unless  it  may 
happen  that  the  company  may  be  able  to 
satisfy  the  Vice  Chancellor  that  some 
blunder  has  been  made,  and  that,  therefore, 
the  Court  ought  now  to  enlarge  the  time. 
That,  however,  would  not  be  upon  this  bill; 
it  would  be  merely  proceeding  upon  the 
jurisdiction  which  the  Vice  Chancellor  has 
of  dealing  with  his  own  order  as  he  thinks 
right  to  deal  with  it 

I  think,  on  the  face  of  the  bill,  there  is 
no  equity,  and  therefore  the  decision  of 
the  Master  of  the  Rolls  is  right,  and  the 
appeal  must  be  dismissed  with  costs. 

Solicitors — Messes.  Field,  Roecoe  &  Co.,  agents 
for  Mr.   B.  Matthews,   Cardiff,  for  plaintiflEB 
Messrs.    Vizard,   Crowder  &  Co.,  agents  for 
Mr.  D.  Bandall,  Neath,  for  defendants. 
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OOLLINOWOOD  V.  STANHOPE. 


Settlement — Construction — Eldest  Son — 
Clatise  of  Exclusion — Period  for  ascertain- 
ing Class, 

By  a  settlement  made  in  1820,  on  the 
marriage  of  Mr.  and  Mrs,  (7,  certain  funds 
were  settled  upon  trust,  after  the  death  of 
the  survivor  of  them,  for  their  children  or 
child,  *^  other  than  and  except  an  eldest  son 
for  the  time  being  entitled*^  under  a  unit, 
recited  in  the  settlement,  to  a  property  at 
N,  D,  *^for  an  estate  in  tail  male  in  posses- 
sion or  remainder  immediately  expectant  upon 
the  death''  of  Mr,  C;  the  fund  to  vest  in 
such  children  or  child  at  twenty-one,  Mr,  C. 
was  tenant  for  life  of  the  property  at  N,  D, 
There  were  three  children,  a  son,  Edward  (7, 
and  two  daughters.  The  son,  in  the  father's 
lifetime,  concurred  with  him  in  barring  the 
entail  in  the  property  at  N,  D,  which  was 
thereupon  resettled,  the  son  taking  only  an 
estate  for  life  after  his  father^ s  death,  but 
taking  also  out  of  the  property  an  immediate 
provision  of  5001,  a  year  : — Held,  that 
although  the  time  of  distribution  of  the  trust 
funds  was  the  proper  period  for  ascertaining 
who  was  the  "  eldest  son"  to  be  excepted  out 
of  the  settlement  as  being  entitled  under  the 
wUl  as  tenant  in  tail  in  possession  to  the 
estates  at  N,  D,  and  although  at  that  time 
Edufard  C,  was  only  entitled  to  those  estates 
as  tenant  for  life,  and  so  did  not  strictly 
answer  the  description  of  the  child  to  be 
excluded,  yet  as  he  had  already  acquired  the 
larger  interest  in  the  landed  property,  and 
had  dealt  with  it  as  seemed  good  to  him,  he 
ufas  by  the  terms  of  the  settlement  excluded 
from  taking  any  portion  of  the  trust  funds. 

This  was  an  appeal  ^m  a  decree  of 
Vice  Chancellor  Wood,  and  it  arose  out  of 
the  following  facts. 

On  the  marriage  of  Mr.  CoUingwood  and 
MiBS  Calcraft  a  deed  of  settlement  was  made, 
and  in  it  was  recited,  in  effect,  that  bj  the 
will  of  Mr.  Collingwood's  father  Mr.  CoUing- 
wood was  entitled  to  an  estate  at  North 
Dissington  for  life,  with  remainder  to  his 
first  and  every  other  son  severally  and 
successiyely  in  tail  male.  The  deed  then 
mentioned  an  assignment  and  transfer  to 


tmstees    of    certain  funds    and  moneys, 
amounting  altogether  to  above  28,000/.  (of 
which  about  13,000/.  was  brought  in  on  the 
part  of  the  lady),  and  it  then  declared  that 
the  trustees  therein  named  should  hold 
these  funds  and  moneys  upon  trusts  for 
Mr.    CoUingwood  and  Mrs.   CoUingwood 
for  Ufe,  and  after  the  death  of  the  survivor 
of  them  upon  trust  to  transfer  the  same  to 
and  among  such  child  (if  any)  or  chUdren, 
if  more  than  one,  of  the  then  intended  mar- 
riage, '^  other  than  and  except  an  eldesti 
second   or  only   son  for  the  time  being, 
entitled  under  the  recited  wiU"   to  the 
landed  property  at  North  Dissington,  "for 
an  estate  in  taU  male  in  possession  or 
remainder  immediately  expectant  on  the 
death  "  of  Mr.  CoUingwood  the  father  and 
the  issue  of  such  child,  &c.,  in  such  shares 
and  proportions,  and  at  such  ages,  and  in 
such  manner  as  Mr.  and  Mrs.  CoUingwood 
might  jointly  appoint,  or  in  default  of  joint 
appointment  as  the  survivor  should  appoint, 
and  in  default  of  any  appointment  the  trust 
fiinds  were  to  go  to  and  be  divided  among 
aU  and  every  the  chUdren  or  chUd  of  the 
said  marriage  other  than  such   eldest  or 
only  son  entitled  as  aforesaid,  and  if  more 
than  one  such  child  equaUy,  to  vest  at 
twenty-one..  There  were  three  chUdren  of 
the  marriage,  one  son,  Edward  CoUingwood, 
and  two  daughters,  Arabella  and  CeciL  No 
joint  appointment  of  the  trust  fiinds  was  ever 
made  by  Mr.  and  Mrs.  CoUingwood,  and  Mrs. 
CoUingwood  died  in  the  Ufetime  of  her  hus- 
band.   In  1846,  Edward  ColUngwood  the 
son,  having  attained  his  age  of  twenty-one, 
joined  with  his  father  in  a  disentailing 
deed,  reserving  to  themselves  a  power  of 
appointment;  and  by  another  deed,  made  in 
the  same  year,  they  jointly  appointed  the 
estates  at  North  Dissington  to  fresh  uses, 
namely,  to  the  use  that  the  son  should 
receive  out  of  the  estate  a  yearly  rentcharge 
during  the  joint  Uvea  of  himself  and  his 
father  of  600/.,  and  subject  thereto  to  the 
use  of  Mr.  CoUingwood  the  father,  for  his 
life,  with  remainder  to  the  use  of  trustees 
therein  named,  for  the  term  of  1,000  years, 
in  trust  to  raise  6,500/.,  being  moneys  paid 
by  Mr.   CoUingwood  for  the    benefit   of 
Edward  CoUingwood  the  son,  with  remain- 
der to  the  use  of  the  said  Edward  CoUing- 
wood  the  son,   for   his   life,  with  other 
remainders. 
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By  a  deed-poll  made  in  1856,  Mr. 
Edward  Collingwood  the  father  appointed 
a  moiety  of  the  trust  funds  and  moneys  in 
favour  of  his  daughter  Arabella,  then  about 
to  marry. 

Mr.  Collingwood  the  father  died  in  1856, 
without  having  made  any  further  appoint- 
ment of  the  funds  and  moneys  subject  to 
the  trusts  of  his  marriage  settlement,  and 
a  question  arose  as  to  the  manner  in  which 
the  unappointed  moiety  of  the  trust  funds 
should  be  divided  among  the  children  of 
the  maniage.  On  behalf  of  Miss  Cecil 
CoUingwood,  it  was  urged  that  Edward 
Collingwood  the  son  was  not  entitled  to 
any  portion  thereof  because  he  came  within 
the  scope  and  intention  of  the  exception 
made  in  the  settlement,  as  he  had  taken 
the  estate  in  the  lands  at  Dissington  given 
by  the  will  to  the  eldest  son  of  Mr.  Col- 
bngwood.  And  on  the  part  of  the  son  it 
was  urged  that,  as,  at  the  period  of  distri- 
bution, he  was  not  entitled  to  the  estates 
at  Dissington  as  tenant  in  tail  in  possea- 
aion,  but  was  only  entitled  to  them  as  tenant 
for  life,  he  did  not  strictly  answer  the 
description  contained  in  the  deed  of  the 
child  to  be  excluded  from  participation  in 
the  trust  funds. 

The  trustees  of  the  deed  of  settlement 
filed  their  bill  praying  that  the  rights  of 
the  parties  interested  in  the  trust  funds 
might  be  ascertained.  The  cause  was  heard 
before  Vice  Chancellor  Wood,  who  declared 
that  upon  the  true  construction  of  the 
deed  of  settlement,  and  in  the  events  which 
had  happened,  Edward  Collingwood  the  son 
was  entitled  jointly  with  his  sister  Miss 
Cecil  Collingwood  to  the  unappointed 
moiety  of  the  trust  funda 

From  that  decree  Miss  Collingwood 
appealed  to  this  House. 

Sir  Roundell  Palmer  and  Mr,  J,  Pear- 
4ony  for  the  appellant — The  time  of  vesting 
was  the  period  at  which  the  person  who 
was  to  be  excluded  as  eldest  son  was  to  be 
ascertained;  but  even  if  he  was  to  be  ascer- 
tained at  the  period  of  distribution,  Edward 
Collingwood  was  not  entitled  to  participate 
in  the  trust  fiinds,  since  the  alteration  in 
the  nature  of  his  estate  in  the  landed 
property  was  the  result  of  his  own  act. 

Chadwick  v.  DoUmcm,  2  Vem.  52a 
It  cannot  be  said  that,  because  he  has 


anticipated  a  portion  of  his  estate,  that 
estate  has  not  come  to  him — 

Harrison  v.  Bounds  2  De  Qex,  M.  ^ 

G.  19a;  S.C.  22  Law  J.  Rep.  (n.b.) 

Chanc.  322. 
When  once  the  nature  of  the  estate  con- 
templated by  any  instrument  is  ascertained, 
the  legal  consequences  which  may  follow 
from  such  an  estate  must  be  disregarded — 
Doe  d.   the  Earl    of  Scarborough   v. 

Savile,  3  Ad  <&  R  897,  963 ;  s.  c  6 

Law  J.  Rep.  (n.s.)  Exch.  270. 
In  cases  of  succession  duty  it  has  been 
finally  decided,  that  a  tenant  in  tail  cannot 
get  rid  of  the  liabilities  attaching  to  such 
an  estate  by  his  choosing  to  change  the 
nature  of  his  estate — 

Lard  Lil/ord  v.  the  Attorney  General^ 

36  Law  J.  Rep.  (n.&)  Exch.  116; 

s.  c.  Law  Rep.  2  E  <&  L  App.  63. 
That  principle  applies  here;  otherwise,  if 
Edward  Collingwood  had  enlarged  hia 
estate  tail  into  an  estate  in  remainder  in 
fee  simple,  upon  his  father's  death  ha 
would  yet  be  entitled  to  participate  in  the 
trust  fimds,  because  he  would  not  at  the  time 
of  distribution  have  answered  strictly  the 
description  of  the  person  to  be  excluded. 
But  in  the  sense  of  the  settlors  he  does 
answer  that  description.  He  has  actually 
taken  the  full  benefit  of  the  estate,  and 
therefore  he  must  be  excluded — 

Ellison  V.   Thomas,    1  De  Qex,  J.  k 

S.   18 ;  s.  c.  31  Law  J.  Rep.  (n.b.) 

Chanc   867 :  reversed  32  Law  J. 

Rep.  (N.S.)  Chanc.  32. 
The  cases  relied  upon  in  the  court  below, 
Fazakerly  v.  Ford,  4  Sim.  390 ;  s.  c.  1 

Ad.  &  R  897 ;  2  Law  J.  Rep.  (n.8.) 

K.B.  111, 
and 

Smith  V.  Osborne,  6  H.L.  Cas.  375, 
do  not  apply,  because  in  those  cases  the 
alteration  in  the  estate  was  not  the  act  of 
the  person  to  be  excluded.  The  other  cases 
of 

Windham  v.  Graham,  1  Russ.  331, 
and 

Tayleur  v.  Dickenson,  Ibid.  521, 
depended  on  particular  words. 

Mr.  Jessel  and  Mr,  Martineau  appeared 
for  the  respondent,  and  supported  the  judg- 
ment of  the  Court  below,  and  argued,  thi^ 
the  period  of  distribution  was  the  period 
when  the  person  who  filled  the  character 
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of  eldest  son  was  to  be  ascertaiDed,  and  at 
that  time  Edward  Collingwood  did  not 
strictly  answer  the  description  of  the  child 
who  was  to  be  excluded  from  participating 
in  the  trust  funds ;  the  words  of  exception 
did  not  apply  to  him,  and  they  relied  upon 

Matthews  v.  Paul,  3  Swanst.  328. 

Taylor  V,  the  Earl  o/Haretoood,  3  Hare, 
372;  S.C.  13  Law  J.  Rep.  (n.s.) 
Chanc.  345. 

Fazaherly  v.  Fordy  ubi  supra. 

Tayleur  v.  Dickenson,  ubi  supra^ 
and 

Harrison  v.  Round,  ubi  supra. 

Mr.  Nalder,  for  the  trustees,  was  not 
called  on. 

The  LoM)  Chakcellob. — Although  I 
regret  that  I  should  occasion,  by  an  error 
committed  in  my  decision  iii  the  Court 
below,  inconvenience  and  expense  to  the 
parties  concerned  in  the  present  appeal,  yet 
I  am  bound  to  say  that  I  have  come  to  the 
conclusion  that  upon  the  second  branch  of 
tiie  case  I  undoubtedly  was  led  into  error 
by  not  sufficiently  adverting  to  the  dis- 
tinction which  manifestly  exists  between  a 
case  of  this  description  and  a  case  like  that 
of  Fazakerley  v.  Ford — possibly  I  may  add 
like  that  of  Harrison  v.  Round — and  by 
applying  to  a  case  which  falls  within  that 
class  of  cases  where  the  question  is  whether 
or  not,  upon  the  whole  provisions  of  a  mar- 
riage settlement,  the  Court  is  to  interpose 
that  doctrine  which,  from  a  very  early 
period,  it  has  employed  towards  the  wording 
of  the  settlement,  for  equality  amongst  the 
children,  the  principle  which  governs  another 
set  of  cases  of  a  different  character,  like  that 
of  Fazakerley  v.  Ford,  where  the  question 
is  whether  or  not,  there  being  a  limitation 
of  two  estates,  the  one  of  wfaich  is  to  shift 
in  the  event  of  the  other  being  held  by  the 
same  member,  that  limitation  is  a  condition 
which  must  be  performed  stricUy,  and  if  it 
cannot  be  performed  strictly,  tiie  shifting 
clause  cannot  at  all  take  effect 

Now,  as  regards  the  class  of  cases  relat- 
ing to  settlements  they  are  of  considerable 
antiquity,  reaching  from  the  time  of  Duke 
v.  Doidge  and  Chadtoick  v.  Doleman  down- 
wards ;  and  the  principle  of  those  cases  is 
this,  that  the  Court,  with  regard  to  all 
questions  arising  on  provisions  for  children 


under  a  marriage  settlement,  holds  that  the 
principal  intent  to  be  imputed  to  the  par- 
ties (however  differently  that  intent  may 
be  expressed,  so  long  as  it  is  not  contrary 
to  what  is  actually  found  in  the  settlement) 
is  a  desire  to  provide  equally  for  the 
children,  that  one  child  should  not  take  a 
double  portion,  and  that  no  child  should 
be  excluded.  These  seem  to  me  to  be  the 
two  beacons  or  landmarks  by  which  the 
Court  has  directed  itself  in  steering  some- 
times undoubtedly  a  very  difficult  and 
doubtful  course. 

That  principle  has  led  to  this  conclusion : 
that  although  it  be  in  terms  said  in  the 
settlement  that  the  elder  child  is  not  to 
have  a  portion,  yet  if,  under  such  a  settle- 
ment, the  one  who  is  really  the  elder  child, 
the  first  bom,  does  not  take  the  •  £&mily 
estate,  the  Court  of  Chancery  does  not 
regard  him  as  the  elder  son,  but  regards 
the  younger  brother  who  is  in  possession 
of  the  family  estate  as  the  elder  and  the 
actually  elder  brother  as  the  younger,  in 
order  to  introduce  him  as  a  younger  brother 
into  the  benefits  of  the  portions  provided 
for  the  younger  children.  That  being  so,  it 
has  been  further  held  that  the  Court  will 
not,  notwithstanding  very  strong  words  in 
the  settlement  to  the  contrary,  hold  the 
portions  to  be  indefeasibly  vested  in  the 
children  in  such  a  manner  as  to  allow  on 
the  one  hand  a  double  portion  to  be  given 
to  one  child,  or,  on  the  other  hand,  to  allow 
any  child  to  be  excluded.  And,  djerefbre,  it 
has  come  to  this  conclusion,  that  the  period 
for  ascertaining  what  is  the  true  construc- 
tion of  the  settlement  with  reference  to 
the  distribution  or  the  portions  provided 
for  the  children,  is  that  period  when  the 
distribution  itself  is  to  take  place.  Then, 
looking  round  and  seeing  all  the  events 
which  have  happened  in  the  family,  though 
you  may  find  that  one  child  has  held  the 
place  of  a  younger  child  during  the  period 
that  the  settlement  has  been  in  existence, 
that  is  to  say,  subsequent  to  the  marriage 
of  the  parents ;  and  though  you  may  find 
in  such  case  that  the  younger  child  has 
been  entitled  to  a  portion,  nay,  even  though 
that  portion  may  have  been  assigned  to 
him,  yet  if  at  the  period  of  distribution 
that  child  has  become  the  elder  child,  then 
he  is  no  longer  entitled  to  a  portion,  and 
the  portion  which  has   been  assigned  to 
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him  is  no  longer  his.  He  takes  the  family 
estate,  and  the  rest  of  the  children  are  let 
in  as  younger  children  to  the  benefit  of  the 
fund  out  of  which  the  portions  are  to  be 
provided,  including  that  portion  of  the 
fund  which  had  been  assigned  to  him  who 
has  now  become  the  elder  child. 

Again,  in  the  case  of  Ellison  v.  Thomas, 
the  same  proposition  has  been  decided  in 
the  Court  of  Chancery,  although,  as  the 
case  has  not  come  before  this  House,  the 
question  has  not  bpen  decided  by  your 
Lordships  hitherto.  If  the  elder  child  who 
was  entitled  during  the  life  of  his  parents 
to  the  estate  predeceases  his  parents,  so 
that  that  whidi  was  only  a  right  in  re- 
version never  becomes  an  actual  right  in 
possession,  and  he  never  becomes  the  owner 
of  the  estate,  but,  in  respect  of  his  next 
brother  acquiring  the  ownership,  that 
second  son  becomes  the  elder  son,  in  that 
case  it  has  been  held  that  the  elder  son 
who  had  acquired  that  interest  is  entitled 
— or  rather  his  estate  through  the  medium 
of  his  executors  i3  entitled — ^to  a  share  in 
the  provision  intended  for  those  who  did 
not  take  the  family  estate. 

In  this  case,  therefore,  it  appears  to  me 
that  I  was  not  in  error  as  to  the  period  at 
which  the  rights  to  portions  were  to  be 
ascertained  with  reference  to  the  elder  and 
younger  children.  I  think  it  was  at  the 
period  when  the  fund  became  distributable 
that  you  should  have  ascertained  whether 
or  not  the  elder  son  had  taken  that  which 
the  elder  son  i3  by  the  law  considered  to 
be  entitled  to,  namely,  the  benefit  of  the 
estate.  Now,  at  the  period  of  the  distribu- 
tion what  were  the  facts  ?  You  found  that 
the  elder  son  had  during  his  father's  life- 
time acquired  this  estate  in  remainder  ex- 
pectant on  the  demise  of  his  father's  life 
interest;  that  he  had  attained  his  age  of 
twenty-one  years ;  that  his  father  and  he 
had  concurred  in  ^  re-settlement  of  this 
estate;  that  all  tne  purposes  for  which 
portions  are  provided  (portions  being  always 
considered  to  be  provided  for  the  purpose 
of  enabling  the  children  to  provide  for 
their  own  offspring  and  their  own  outset  in 
life  when  they  have  arrived  at  the  proper 
age)  had  been  attained,  and  that  the  pro- 
perty had  been  re-settled  so  as  to  make 
him  tenant  for  life  after  his  father's  death, 
and  to  give  him  an  immediate  provision  of 


5001,  a  year,  and  then  to  limit  the  estates 
after  his  own  life  estate  to  the  benefit  of 
his  children.  He,  therefore,  had  had  the 
whole  benefit  of  the  estate  which  was 
provided  for  the  elder  son,  and  then  there 
remained  this  fund  distributable  among 
the  younger  children. 

Now  here  it  is,  as  it  appears  to  me,  in 
the  second  part  of  the  case,  that  I  fell  into 
error.  If  this  estate  could  by  any  means 
have  been  carried  wholly  off^  or  if  the  elder 
son  had  died  in  the  lifetime  of  his  father, 
so  as  never  to  have  enjoyed  it,  we  should 
have  had  in  the  one  case  to  consider  a  state 
of  circumstances,  in  which  the  case  might 
well  have  been  brought  back  to  those  in 
which  the  elder  son  does  not  obtain  the 
benefit  which  was  intended  to  be  provided 
for  him,  or  a  case  coming  within  the  last 
class  of  cases  in  the  same  category  as 
Ellison  V.  Thomas,  where  by  death  the 
provision  having  passed  from  him  it  was 
held  that  Ms  executors  were  entitled  to  an 
equal  share  with  the  younger  children  of 
the  family.  But  it  appeared  to  me  at  the 
original  hearing  that  I  ought  to  be  governed 
by  the  case  of  FcuakerUy  v.  Ford,  and  the 
class  of  cases  similar  to  that ;  and  finding, 
as  I  did  find,  that  at  the  time  when  the 
distribution  took  place  that  which  had  been 
the  elder  son's  property  conjointly  with  his 
^Either,  and  had  been  so  dealt  with  as  I  have 
described,  was  no  longer  vested  in  him  (the 
son)  as  the  terms  of  the  marriage  settlement 
provide,  namely,  as  an  estate  tail  (those  are 
the  terms  of  ^e  settlement),  but  that  he 
had  been  cut  down  from  that  estate  tail  to 
an  annuity  of  500/.  a  year,  and  to  an  estate 
for  life,  and  that  it  could  neither  be  said 
that  he  had  the  estate  given  him  in  tail 
nor  the  greater  part  of  it  (which  is  the 
expression  in  the  settlement),  I  then  con- 
cluded that  the  case  was  one  which  fell 
within  the  doctrine  of  that  class  of  cases 
of  which  Fazakerley  v.  Ford  is  an  instance, 
or  the  case  recognized  in  Harrison  v.  Bound. 
And  I  held  that,  first  having  ascertained 
the  period  at  which  I  was  to  look  round  for 
the  persons  who  were  to  share  in  the  pro- 
perty, I  was  then  to  look  at  the  individuals 
and  find  whether,  those  persons  being  ascer- 
tained, they  were  in  a  condition  to  par- 
ticipate in  the  fund  as  elder  or  youngeK 
children.  Finding  this  gentleman  not  in 
the  position  of  the  elder  son  according  to 
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the  description,  in  which  the  elder  son  was 
in  terms  described  as  a  person  to  be  ex- 
cluded under  the  will, — finding  him  not 
possessed  of  the  greater  part  of  the  estate, 
and  not  possessed  actually  of  an  estate  tail 
at  all, — it  appeared  to  me  that  he  was 
entitled  to  fall  among  the  class  of  younger 
children. 

But  in  arriving  at  this  conclusion  I  forgot 
the  very  foundation  of  this  peculiar  equity 
administered  by  the  Court,  and  which  has 
been  carried  to  a  very  great  extent,  as  it 
was  in  Ckadtnck  v.  Doleman,  The  founda- 
tion of  that  doctrine  was,  that  the  children 
should  all  partake  equsdly;  that  the  one 
should  not  be  allowed  to  have  an  advantage 
over  the  others,  except  in  this  respect — that 
the  elder  son  was  looked  upon  by  the  law, 
where  there  was  family  property,  as  the 
person  naturally  to  take  the  estate.  When 
he  took  the  estate  it  was  held  that  he 
should  not  be  admitted  to  participate  in  the 
portions  provided  for  the  younger  children. 
Overlooking  this  when  I  had  arrived  at  the 
facts  to  which  the  rule  should  be  applied, 
I  applied  cases  having  a  different  foundation 
in  law  to  this  case,  and  accordingly  I  erred 
in  giving  this  gentleman  over  again  that 
which,  in  truth  and  substance^  he  already 
possessed,  namely,  his  share  of  the  family 
property,  he  having  already  been  put  in 
full  possession  of  his  share,  though  l^  con- 
currence with  his  father  he  had  inade  certain 
provisions  which  ultimately,  after  providing 
for  his  own  interest,  and  his  own  family, 
carried  the  estate  on  to  his  sisters. 

It  is  not  necessary  for  me  to  pronounce 
any  opinion  whatever,  and  I  expressly 
reserve  my  opinion,  upon  what  might  have 
been  the  effect  if  that  provision  had  been 
simply  a  provision  for  tie  younger  sisters, 
and  as  to  how  far  I  should  have  acceded  to 
the  doctrine  propounded  by  Sir  Roundell 
Palmer,  namely,  that  which  was  done  by 
this  gentleman  amounted  to  making  himself 
the  master  or  possessor  of  the  estate,  so  as 
to  be  equivalent  to  having  property  in  it 
I  purposely  decline  expressing  any  opinion 
upon  that  argument  But  I  do  find  that  he 
has  had  the  full  benefit  of  the  family  pro- 
perty, and  that  he  has  had  it  in  the  manner 
in  which  according  to  ordinary  settlements 
and  limitations  in  this  country  the  benefit 
is  provided  for  and  enjoyed  by  the  elder 
son,  that  is  to  say,  when  he  came  of  age, 
Nfiw  SiRiJflB,  38.— CUAiro. 


being  tenant  in  tail,  his  father  being  tenant 
for  life,  by  the  two  concurring  in  making 
a  re-settlement  of  the  property. 

Therefore,  I  propose  to  your  Lordships 
that  we  should  reverse  that  portion  of  the 
declaration  which  was  founded  on  an  error, 
and  substitute  for  it  a  declaration  that  the 
appellant  is  now  entitled  to  the  whole  of 
the  unappointed  fund,  ¥^ich  I  understand  ' 
is  a  sum  not  exceeding  one  half,  that  is  to 
say,  not  exceeding  the  settlement  of  her 
sister  ;  the  other,  of  course,  would  be 
brought  into  hotchpot,  and  that  would 
exclude  the  sister  ^together ;  that  is  the 
effect  of  the  settlement  I  think. 

[Mr,  Pearson. — That  is  so,  my  Lord.] 

Lord  Westbury. — It  appears  to  me 
that  a  great  distinction  must  be  made 
between  the  clause  now  before  us  and  the 
clauses  which  are  commonly  denominated 
shifting  clauses,  which  are  applied  in  settle- 
ments for  the  purpose  of  determining  the 
existing  uses  of  an  estate,  and  giving  birth 
to  new  and  different  uses.  These  shifting 
clauses  operate  entirely  under  the  Statute 
<tf  Uses ;  and  one  of  the  cardinal  principles 
of  the  law  of  uses  is  this,  that  a  new  use 
will  not  arise  unless  the  conditions  and 
terms  on  which  it  is  to  come  into  being  are 
strictly  followed. 

The  clause  that  we  have  to  deal  with  is 
not  a  clause  determining  existing  interests, 
or  giving  birth  to  new  interests,  but  it  is  a 
clause  used  for  the  purpose  of  canying  into 
effect  the  great  object  of  parties  in  making 
a  provision  for  children,  namely,  that  no 
one  child  should  obtain  a  double  portion  at 
the  expense  of  another. 

These  clauses  ought  to  be  so  construed, 
and  so  dealt  with,  as  to  promote  the  objeol 
for  which  they  are  introduced,  and  which 
they  were  intended  to  serve;  and  if  you 
construe  them  with  reference  to  the  rule 
applicable  to  shifting  uses,  and  give  to 
them  an  interpretation  by  which  you  defeat 
the  object  for  which  they  were  introduced^ 
you  make  a  cardinal  error  in  the  interpre- 
tation of  instruments  where  the  language 
is  to  be  dealt  with  (certainly  not  departing 
from  its  meaning)  with  a  view  to  obtain 
the  object  for  which  the  provision,  and  the 
language  in  which  it  is  worded,  were 
inserted  into  the  settlement 

Now,  I  quite  agree  that  the  character  of 
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eldest  son  is  to  be  ascertained  at  the  time 
appointed  for  distribution.  That  is  quite 
settled  by  the  cases  which  have  been  re- 
ferred to ;  in  fact,  it  arises  from  the  neces- 
sity of  the  case.  I  see  no  reason  to  quarrel 
with  the  decision  which  was  come  to  in 
Ellison  V.  ThomaSy  neither  do  I  find  that 
there  is  contained  in  it,  either  in  the  deci- 
sion itself,  or  in  the  language  of  the  Judge 
who  pronounced  it,  anything  which  is  an 
impediment  to  the  course  which  my  noble 
and  learned  fiiend  proposes  to  take  upon 
the  present  occasion.  In  Ellison  y.  Thomas 
an  interpretation  was  required  of  the  words 
"  for  the  time  being."  The  facts  were  simply 
these :  there  had  been  several  sons;  one  had 
become  the  eldest  son,  but  had  derived  no 
benefit,  and  then  another  was  the  eldest 
son  at  the  time  appointed  for  the  distribu- 
tion. Accordingly  it  was  held,  reversing 
the  order  of  the  Vice  Chancellor,  that  the 
proviso  for  exclusion  operated  only  to  debar 
that  person  who  answered  the  description 
of  elder  son  at  the  time  appointed  for  dis- 
tribution. The  result  was,  that  the  son  who 
had  predeceased  the  person  found  to  ful61 
that  character,  became  according  to  the 
principles  so  well  established  in  equity,  in 
the  eye  of  the  Court  of  equity,  a  younger 
son,  and  not  an  elder  son.  Because  *' elder" 
is  not  merely  senior  in  age,  but  "  elder"  is 
judged  of  with  reference  to  this  great  and 
important  condition,  namely,  that  it  must 
be  that  eldership  which,  in  the  language  of 
Lord  Hardwicke,  carries  the  estate  with  it 
He,  by  reason  of  his  being  elder  at  the 
particular  time,  carries  the  estate  as  elder 
for  the  purpose  of  the  application  of  these 
niles,  although  in  reality  in  point  of  age, 
and  in  point  of  natural  birth,  he  may  not 
be  the  elder  son. 

But  now  I  beg  your  Lordships'  attention 
to  this :  that  in  the  description  contained 
in  this  settlement  of  the  person  who  is  to 
be  ascertained  at  the  period  of  distribution 
there  are  two  things  to  be  observed.  The 
one  is,  the  age  of  the  individual,  and  his 
relation  to  his  parents  and  his  brothers  and 
sisters  in  point  of  birth ;  that  is  the  relation 
which  will  stamp  upon  him  naturally  the 
character  of  being  elder  or  younger.  But 
there  is  superadded  to  that  another  thing, 
namely,  his  being  "  eldest,"  second  or  only 
son,  for  the  time  being,  entitled  under  the 
laid  will;  ''the  time   being"   belongs  to 


"eldest,  second  or  only  son";  "entitled 
under  the  said  will "  is  a  thing  superadded. 
It  is  quite  right  to  say  that  you  must  refer 
to  the  time  of  distribution  for  the  purpose 
of  ascertaining  who  at  that  time,  tiiat  is 
for  the  time  being,  is  the  "  eldest,  second 
or  only  son";  but  neither  the  authorities 
nor  the  reason  of  the  thing  require  you  to 
refer  to  that  time  for  the  purpose  of  ascer- 
taining, or  rather  for  the  purpose  of  requir- 
ing, that  the  individual  upon  whom  you 
stamp  the  character  of  being  "eldest, 
second  or  only  son,"  shall  also  be  at  that 
particular  time  entitled  to  the  estate  in 
question.  There  is  no  necessity  for  doing 
any  such  thing.  You  must  find  that  that 
individual  who,  at  the  particular  period  of 
time,  answers  the  character,  is  also  the 
person  who  is  or  has  become  entitled  to 
the  estate,  and  if  it  were  otherwise,  I  think, 
the  most  absurd  consequences  would  ensue. 
A  man  together  with  his  father  may  have 
sold  the  esUta  only  the  day  before  the 
death  of  his  father,  and  received  the  pur- 
chase-money, and  put  it  in  his  pocket,  and 
then,  in  deHance  of  all  reason  and  common 
sense,  we  are  to  hold  him  to  be  a  person 
that  does  not  answer  to  the  description  of 
being  entitled  to  the  estate,  because  on  the 
day  subsequent  to  his  full  enjoyment  and 
fuU  possession  of  the  entirety  of  that  estate 
the  father  dies,  and  the  period  of  distribu- 
tion arrives. 

My  own  opinion  is,  that  the  fiict  of  the 
feither  and  son  joining  in  an  act  of  disposi- 
tion in  order  to  prevent  the  devolution  of 
the  estate,  was  intended  to  be  met  in  the 
clause  by  the  words,  "or  in  remainder 
immediately  expectant  on  the  decease  of 
the  said  Edward  Collingwood,"  because  this 
would  be  the  result  as  soon  as  a  person 
is  found  to  be  for  the  time  being  the  eldest 
or  only  son,  and  also  to  be  entitled  in 
remainder  immediately  expectant,  a  dis- 
qualification attaches  to  him  prospectively 
and  contingently,  on  his  answering  to  the 
character  of  "eldest  or  only  son"  at  the 
time  of  distribution.  And  it  would  be 
absurd  enongh  to  hold  that  if  a  disqualifi- 
cation is  attached  to  him,  the  circumstance 
of  his  selling  the  estate,  or  making  a  differ- 
ent disposition  of  it,  having  thereby  had 
the  fall  enjoyment  of  it,  shall  restore  him 
to  the  category  and  to  the  class  of  persons 
entitled  to  the  benefit  of  other  property 
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from  which  we  find  that  he  has  been  already 
excluded.  , 

These  things  are  to  be  determined  in 
conformity  with  the  principles  to  which 
I  have  already  referred.  It  is  the  good  sense 
and  reason  of  the  thing  that  they  must  be 
construed  and  applied,  provided  always  you 
do  no  violence  to  the  rules  of  construction, 
in  such  a  manner  as  will  best  promote  and 
attain  the  object  of  the  parties.  That  used 
to  be  expressed  by  Lord  Thurlow  in  a 
phrase,  which  has  become  rather  too  trite 
a  one,  namely,  that  it  should  be  interpreted 
according  to  the  truth  and  honour  of  the 
settlement  There  is  a  little  too  much  laxity 
in  that.  It  appears  to  me  that  it  ought  to 
be  interpreted  according  to  the  plain  object 
and  obvious  intention  of  the  parties.  That 
may  be  done  in  the  present  case,  for  the 
word  "  entitled  "  would  comprehend  being 
entitled,  and  having  the  full  enjoyment  of 
the  property  at  any  period,  although  that 
period  happens  to  be  anterior  to  the  time 
appointed  for  distribution,  which  is  the 
only  punetum  temporu  to  which  you  are  to 
look  for  the  purpose  of  ascertaining  whether 
the  individual  at  that  time  answers  the 
character  required,  which  character  required 
is,  the  relation  of  eldest,  second  or  only 
son,  and  no  other  character.  The  other  part 
of  the  description  is  not  made  dependent 
upon  its  being  in  existence  literally,  accord- 
ing to  the  meaning  of  the  words  of  the 
testator  at  the  time  appointed  for  dis- 
tribution. 

Lord  Coloksay. — I  entirely  agree  in 
the  judgment  which  has  been  proposed  by 
my  noble  and  learned  friends.  The  question 
arises  out  of  a  deed  having  for  its  object, 
in  that  part  of  it  which  we  are  dealing 
with,  the  provisions  made  for  children.  In 
making  those  provisions  two  subjects  are 
dealt  with ;  there  is  an  estate,  Dissington, 
I  think,  is  the  name  of  it,  and  a  certain 
fund,  and  the  substance  of  those  provisions, 
as  I  read  the  deed,  is  this :  that  the  children, 
other  than  the  one  who  is  to  be  entitled  to 
that  estate  of  Dissington,  are  to  have  the 
funds  divided  amongst  them,  subject  to 
certain  conditions.  Then  the  question  comes 
to  be  whether  this  party,  coming  at  the 
moment  for  the  first  time  into  the  benefit 
or  enjoyment  of  the  estate  (for  he  had  not 
enjoyed  it  previously),  but  having  antici- 


pated it,  as  I  may  say,  and  having  obtained 
it  already,  would  still  be  entitled  to  have 
a  portion  along  with  the  other  children. 
This  case  was  put  to  us :  suppose  that  he 
and  his  father  had  concurred  in  selling  the 
estate,  and  that  he  had  pocketed  the  whole 
price  of  the  estate,  he  would  still  not  have 
been  within  that  clause  which  is  called  the 
clause  of  exclusion  from  this  portion. 

Now,  giving  the  fair  meaning  and  effect 
to  the  principle  of  always  seeking  to  avoid 
double  portions  being  given  to  children, 
a  principle  which  ia  not  peculiar  to  deeds 
constructed  in  this  country,  but  which  is  a 
general  common  principle  of  fair  dealing 
with  such  deeds,  I  have  no  doubt  that  the 
party  having  got  such  benefit  from  the  estate 
as  he  chose  to  take,  is  not  now  entitled  to 
encroach  upon  the  provisions  of  the  others 
by  taking  a  double  portion. 

Lord  Cairns. — I  cannot  help  thinking 
that  the  fallacy  which  has  pervaded  the 
arguments  of  the  respondents  in  this  case 
is  this.  They  have  in  the  first  place  consti- 
tuted by  their  argument  a  class  of  persons 
who  fiUed  the  position  of  children  at  the 
period  of  distribution,  and  then  they  have 
treated  the  words  of  exclusion  in  the 
present  case  as  if  they  were  analogous  to  a 
shifting  clause;  and  endeavouring  to  find 
out  some  words  in  that  exclusion,  which, 
as  they  think,  cannot  be  satisfied  by  the 
events  which  have  taken  place,  they  appeal 
to  the  well-known  principle,  that  when  once 
you  have  got  an  estate  vested  you  cannot 
divest  it  without  the  concurrence,  to  the 
letter,  of  the  terms  and  conditions  upon 
which  the  estate  is  to  be  divested. 

Now,  in  my  opinion,  the  true  mode  to 
approach  a  clause  of  this  kind  is  not  to  con- 
duct a  process  of  reasoning  of  that  kind, 
but  to  ascertain  once  for  all  what  is  the 
intention  of  the  settlement  with  regard 
to  the  class  of  persons  who  are  spoken  of 
in  this  clause  as  those  who  are  to  take  the 
portions  provided. 

As  regards  the  rule  of  law  applicable  to 
a  case  of  this  kind,  I  find  it  expressed  so 
extremely  well,  if  I  may  say  so,  in  another 
case  which  came  before  my  noble  and 
learned  friend  on  the  woolsack  while  he 
was  Vice  Chancellor,  that  I  will  take  the 
liberty  of  reading  a  few  words  from  it  to 
your  Lordships.  I  mean  the  case  of  Macou- 
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hrey  v.  Jonea  (1),  in  "which  my  noble  and 
learned  friend  said  :  "  It  is  now  well-estab- 
lished law  that  where  the  bulk  of  an  estate 
is  settled  in  strict  settlement,  and  by  the 
same  settlement  portions  are  provided  for 
younger  children,  no  child  taking  the  bulk 
of  the  estate  by  virtue  of  the  limitations  in 
strict  settlement  shall  take  any  benefit  from 
the  portions.  And  that  is  so,  whether  the 
settlement  does  or  does  not  contain  an 
express  provision  to  exclude  him  from  a 
share  in  such  portions.*'  And  further  on 
my  noble  and  learned  friend  continued : 
"  The  intention  of  the  parties  being  clearly 
to  provide  portions  for  all  children  except 
such  as  should  so  take  the  estate,  the  Court 
will  carry  that  intention  into  effect.  And  in 
thus  carrying  out  the  intention  of  the  par- 
ties, the  Court  has  considered  itself  at 
liberty  to  go  further;  and  in  Duke  v. 
Doidge^  where  there  was  in  the  settle- 
ment a  power  to  select  the  son  who  was  to 
take  the  estate,  and  the  third  son  was 
selected  for  that  purpose,  the  eldest  son 
was  held  entitled  to  a  portion,  the  Court 
saying  that  *  every  child  except  the  heir  is 
considered  in  equity  as  a  younger;  and 
that  eldership,  not  carrying  the  estate  along 
with  it,  is  considered  not  such  an  eldership 
as  shall  exclude  by  virtue  of  such  clauses.' 
That,  as  far  as  words  go,  was  a  strong 
decision.  In  other  respects  it  was  a  sensible 
one;  the  question  being,  what  was  the 
intention  of  the  settlement  V 

When  we  turn  to  the  settlement  in  the 
present  case,  what  we  find  is  this :  the 
provision  is  for  the  children  "  other  than 
and  except  an  eldest,  second  and  only  son 
for  the  time  being."  But  it  appears  to  have 
occurred  to  the  framer  of  the  settlement 
that  that  alone,  if  he  stopped  there,  would 
be  insufficient,  and  that  you  would  have 
there  words  such  as  "eldest,  second  and 
only  son,*'  without  any  connexion  with  the 
estate  which  would  indicate  that  the  real 
object  of  the  parties  was  to  provide  portions 
for  those  who  did  not  take  the  estate.  There- 
fore, in  order  to  get  rid  of  that  difficulty, 
he  continues  "  entitled  under  the  said  will 
of  the  testator,  Edward  Collingwood,  to  the 
said  manor  and  other  hereditaments  at 
North  Dissington,  and  other  the  estates 
therewith  devised,  or  the  principal  part 
thereof,  for  an  estate  in  tail  male  in  pos- 
(1)  2  Kay  k  J.  684. 


session,  or  in  remainder  immediately  ex- 
pectant on  the  decease  of  the  said  Edward 
Collingwood,  party  hereto." 

Now,  without,  in  the  first  place,  scanning 
those  words  aocurately,  I  should  say  that, 
in  substance,  what  they  are  intended  to 
express  is  simply  this,  that  the  child  to  be 
excluded  is  the  child  who  takes  and  has  the 
benefit  of  the  bulk  of  the  estates.  But  even 
scanning  the  words  according  to  their  literal 
meaning,  I  apprehend  that  those  words  have 
been,  in  this  case,  exactly  fulfilled ;  because, 
when  I  inquire  into  the  position  of  the  son 
(the  only  son,  as  it  happened),  who  joined 
with  his  father  in  resettling  the  estate, 
making  himself  tenant  for  life  after  his 
father's  death,  and  entailing  the  estate 
afterwards  upon  his  issue,  I  apprehend 
that  of  him  it  can  be  predicated  to  the 
letter  that  he  had  become  entitled  under 
the  will  to  the  manor  and  other  heredita- 
ments in  question  as  tenant  in  taiL  He  had 
so  become  entitled  before  the  period  of 
distribution  ;  but  it  appears  to  me  that  that 
makes  not  the  slightest  difference.  It  was 
for  him  to  consider  whether  he  would  leave 
his  title  as  it  then  stood,  or  use  that  title 
for  the  purpose  of  creating  a  new  devolution 
of  the  estates.  He  had  become  entitled  to, 
and  obtained  the  benefit  of,  the  estates 
within  the  terms  of  the  settlement. 

I  quite  agree  that  the  proposed  alteration 
should  be  made  in  the  decree,  and  that  the 
appellant  should  be  declared,  in  the  events 
which  have  happened,  entitled  to  the  whole 
remainder  undistributed  up  to  this  time 
of  the  portions  of  the  younger  children. 

Sir  R,  Palmer. — Perhaps  your  Lord- 
ships will  allow  me,  on  behtdf  of  both 
parties,  to  mention  that,  in  the  Court 
below,  the  Court  thought  fit  to  give  the 
costs  of  all  parties  out  of  the  fund.  If  your 
Lordships  think  that  right  upon  this  occa- 
sion, neither  my  learned  friends  nor  myself 
will  offer  any  objection  to  it 

LoKD  Cairns. — I  own  I  think  that  would 
be  an  extremely  satisfactory  course  to  take 
where  the  parties  do  not  oppose  it,  and 
where  the  matter  concerns  near  relative 
as  is  the  case  here. 

Sir  R,  Palmer. — It  is  a  trustees'  suit  to 
administer  the  fund. 

Lord  Westbury. — It  cannot  be  done 
except  upon  the  application  of  both  parties. 
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The  LoBD  Chancellor  then  put  this 
qaestion  :  "  That  the  portion  of  the  decree 
complained  of  by  the  appellants  be  re- 
versed; that  the  rest  of  the  decree  be 
afBrmed;  and  that  the  case  be  remitted 
to  the  Court  below,  with  a  declaration 
that  the  appellant  is  absolutely  entitled  to 
the  moiety  of  the  trust  fund,  subject  to  the 
payment  of  the  costs  of  the  appeal  out  of 
the  unappointed  moiety." 

Solicitors — Messrs.  Coverdalo  k  Co.,  for  appel- 
lant ;  Messrs.  BischofT,  k  Co.  for  respondents. 


Malins,   V.C. 
March  19, 20. 


In  re  the  joint-stock 

COAL   COMPANY. 

In  re  green. 
In  re  copeland. 


Winding-up  —  Companies'  Act,  1862, 
Bs,  79,  91. — Meeting  of  Shareholders  hy 
Order  of  Court — Costs  of  Second  Petition, 

A  limited  company,  established  for  trading 
purposes,  had  suffered  continuous  loss  from 
its  commencement,  hut  was  nevertheless  sol- 
vent and  "  able  to  meet  its  engagements'* : — 
Held,  on  the  authority  of  In  re  the  Suburban 
Hotel  Company,  36  Law  J.  Rep,  (n.s.) 
Chanc.  710,  that,  under  these  circumstances, 
the  Court  could  not  order  a  compulsory 
winding-up. 

Where  no  case  is  made  for  a  compulsory 
winding-up,  the  Court  will  not  order  a 
special  meeting  of  shareholders  to  he  called 
to  consider  the  expediency  of  winding  up 
voluntarily. 

These  were  two  petitions  for  winding- 
up  the  above-named  company:  the  first 
by  a  holder  of  fifty  shares,  the  second  on 
behalf  of  the  shareholders  residing  at  Nor- 
wich, in  which  town  the  company  held  a 
depot  for  the  sale  of  coal,  which  had  since 
been  suppressed.  The  material  facts  suffi- 
ciently appear  in  his  Honour's  judgment. 

The  evidence  in  support  of  the  petitions 
appearing  to  be  insufficient  to  enable 
the  Court  to  make  a  winding-up  order, 
the  main  point  of  discussion  was,  whether 
the  Court  would  order  a  meeting  of  share- 
holders to  be  convened,  with  a  view  to  the 
winding-up  of  the  company. 


Mr,  Cotton  and  Mr,  J,  N,  Higgins,  for 
the  first  petitioner,  cited 

In    re   The    Great    Northern    Copper 
Mining   Company  of  Australia^  17 
W.  Rep.  462. 
In  re  the  Suhurhan   Hotel   Company, 
36  Law  J.  Rep.  (n.s.)  Chanc.  710; 
S.C.  Law  Rep.  2  Ch.  Ap.  737. 
Mr,  Bradford  and  Mr,  Bardsu^ll,  for 
shareholders,  in  support  of  the  same  pe- 
tition. 

Mr,  E,  K,  Karslake  and  Mr,  Chitty,  for 
the  second  petition. 

Mr,  Olasse  and  Mr,  Roherts,  for  the 
company,  opposed  both  petitions. 

Malins,  V.C. — This  company  was  formed 
in  October,  1864,  for  the  purpose  of  selling 
coal  to  members  of  the  company  and  others, 
cheaper  than  they  could  obtain  it  in  the 
market.  The  prospectus  held  out  two 
objects :  first,  the  obtaining  of  cheaper 
coal;  secondly,  the  making  of  profits.  It 
was,  in  fact,  a  co-operative  coal  company. 
The  shares  were  60,000  in  number,  at  1/. 
each,  on  which  \bs.  have  been  paid,  leaving 
6s,  per  share,  or  15,000/.,  still  liable  to  be 
called  up.  The  business  done  was  very 
large;  depots  were  established  in  many 
large  towns.  In  the  year  1868  coal  was 
sold  to  the  value  of  71,000/.,  of  which 
London  alone  took  39,000/.  The  proceed- 
ings of  the  company,  however,  were  unfor- 
tunate. It  is  true  that  dividends  had 
been  declared,  but  the  losses  up  to  the 
20th  of  December,  1868,  had  been  conti- 
nuous, and  at  that  date  amounted  to  1 3,000/. , 
being  an  average  loss  of  3,500/.  a  year  since 
the  commencement. 

From  the  affidavit  of  the  chairman,  Mr. 
Smith,  it  appears  that  a  searching  inquiry 
was  then  set  on  foot,  the  result  of  which 
was  the  discovery  that  improvident  bargains 
had  been  entered  into,  that  there  was  a 
staff  of  useless  and  expensive  servants,  and 
that  depots  existed  beyond  the  strength  of 
the  company.  Remedies  were  applied,  the 
bad  bargains  were  arranged,  the  servants 
dismissed,  and  some  of  the  depots  sup- 
pressed ;  among  them  the  Norwich  depot, 
which  is  the  subject  of  the  second  petition. 

A  balance-sheet  for  December,  1868, 
and  also  a  prospectus,  were  issued,  with 
the  view  of  attracting  fresh  capital,  and  it 
was   understood,   that  if   the    half-yearly 
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balance-sheet  to  be  submitted  to  the  com- 
pany in  June,  1869,  shewed  no  profits,  a 
special  meeting  of  shareholders  would  then 
be  summoned  to  consider  further  mea- 
sures. 

Now,  it  appears  that  the  first  petitioner, 
Green,  presented  his  petition  subsequently 
to  the  issue  of  the  balance-sheet  of  Decem- 
ber, 1869.  Therein  he  states  that  he  is  a 
holder  of  eighty  shares,  though,  in  fact,  he 
never  had  but  sixty;  and  at  the  time  the 
petition  was  concocted  he  only  held  fifty, 
and  was  a  defaulter  for  a  call  on  his  shares 
amounting  to  7/.  10*.  Being  unable  to  pay 
this  small  sum,  he  was  ejected  from  the 
meeting  of  shareholders,  and  he  is  now 
spending  his  money  in  presenting  this 
petition. 

Now,  the  petition  alleges  the  ijisolvency 
of  the  company.  Insolvency  means  that  the 
assets  are  insufficient  to  meet  the  engage- 
ments. [His  Honour  examined  the  balance- 
sheet  of  December,  1868,  the  accuracy  of 
which  was  not  contested,  shewing  the  avail- 
able assets  to  be  14,000/.,  while  the  debts 
amounted  only  to  8,000/.,  and  continued :] 
Thus  the  allegation  of  insolvency  wholly 
fails;  and  it  cannot  be  said  that  the 
company  is  unable  to  pay  its  debts. 
But  then^  in  the  Companies'  Act,  1862, 
a.  79,  clause  5,  is  the  expression,  "  when 
the  Court  is  of  opinion  that  it  is  just  and 
equitable  that  the  company  be  wound  up." 
Now,  in  In  re  the  Suburban  Hotel  Company, 
I  thought  that,  where  the  company  was 
suffering  a  continuous  loss,  the  majority  of 
the  shareholders  ought  not  to  be  allowed 
to  go  on  dragging  money  out  of  the  pockets 
of  the  minority.  But  the  Court  of  Appeal 
thought  otherwise,  and  held  that  the  reasons 
which  were  to  affect  the  mind  of  the  Court 
in  the  application  of  this  fifth  clause  must 
be  fjusdem  generis  with  the  reasons  for 
winding-up  a  company  enumerated  in  the 
preceding  clauses  of  the  section.  I  have, 
therefore,  all  along  felt  that  I  could  not  make 
an  order  to  wind  up  this  company.  The  ques- 
tion then  was,  should  I,  under  section  9L  of 
the  same  act,  order  a  meeting  of  the  com- 
pany to  be  called,  to  consider  the  expediency 
of  winding-up?  I  think  it  may  be  advisable ; 
but  as  the  parties  do  not  agree  to  it,  I  must 
decide  according  to  their  strict  rights.  I 
shall,  therefore,  lay  down  the  rule  that, 
whenever  I  am  satisfied  upon  the  evidence 


that  there  is  no  case  for  a  compulsory 
winding-up,  I  will  not  hear  counsel  in 
support  of  an  order  to  call  a  meeting,  there 
being  in  such  cases  no  ground  for  tiie  in- 
tervention of  the  Court.  In  re  the  Stavertcn 
Cloth  Company  (1),  in  which  I  made  an 
order  for  a  meeting,  has  no  application  in 
this  case.  There  the  company  was  actually 
unable  to  pay  its  debts,  and  agreed  to  call 
a  meeting;  and  it  was  afterwards  wound 
up  voluntarily. — [His  Honour,  after  com- 
menting on  the  circumstances  attending  the 
presentation  of  the  first  petition,  which,  he 
said,  gave  a  very  unfavourable  aspect  to  the 
case,  went  on  to  say] — Again,  it  is  to  be 
observed  that  the  petitioner  is  a  share- 
holder, not  a  creditor.  That  makes  a  great 
difference  in  the  view  that  the  Court  will 
take  of  the  petition. 

As  to  Copeland's  petition,  it  is  based 
on  the  fact  that  the  business  of  the 
Norwich  depot  had  been  discontinued. 
Now,  the  Norwich  shareholders  hold  two- 
thirds  of  the  whole  number  of  shares 
they  could,  therefore,  have  called  a  meeting, 
and  carried  a  resolution  for  the  voluntary 
winding-up,  had  they  been  so  minded. 
Why,  then,  should  the  Court  of  Chancery 
be  called  upon  to  put  its  machinery  to  work 
to  do  what  the  shareholders  might  have 
done  for  themselves?  Moreover,  at  the  time 
of  Copeland's  petition,  the  Norwich  busi- 
ness, though  closed,  had  not  been  discon- 
tinued a  year,  and  in  any  case  the  petition 
must  have  been  dismissed,  though  I  admit 
that,  in  certain  respects,  it  is  distinguish- 
able from  the  first  petition  upon  the  merits. 
But  seeing  that  the  first  petition  had  already 
been  presented  and  advertised,  there  was 
no  excuse  for  a  second  petition,  presented 
for  the  same  object.  Mr.  Copeland  should 
have  contented  himself  with  coming  forward 
to  support  the  first  petition.  On  neither 
petition  can  I  give  the  principal  relief 
prayed,  and  therefore,  according  to  the  rule 
I  have  above  laid  down,  I  cannot  give  the 
subordinate  relief.  Both  petitions  must 
be  dismissed  with  costs. 

Solictton— Menn.  Rooki,  ReDrick  k  Hanion,  for 
the  fiiat  petitioner;  Mr.  Hyman  Montagu,  for 
the  second  petitioner ;  Mr.  Jokn  Tomer,  for  the 
company. 


(1    Not  reported. 
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[IN  THE  HOUSE  OF  LORDS.] 
1869. 
Feb. 


m.       ) 

.  26;      V 
1,  2,  4.  ) 


THOMPSON  AND  ANOTHER 


V.  HUDSON. 


March 

Penalty — Agreement  to  accept  Part  of 
Debt  in  Discharge  of  the  Whole — Condition 
reviving  the  Original  Debt —  Waiver, 

H,  woi  indebted  to  T,  and  S,  on  several 
accounts,  to  ascertain  which,  three  several 
suits  were  pending  against  him.  In  one  suit 
a  fined  decree  vhis  made  fixing  the  liability 
of  U,  on  one  account,  and  ordering  him  to 
pay  by  a  day  named.  He  wished  for  fur- 
ther time,  and  it  was  agreed  between  him 
and  T.  and  8.  that  the  terms  of  the  order' as 
to  payment  should  be  varied,  H,  agreeing 
not  to  appeal  against  the  final  decree  already 
made  in  the  one  suit,  to  admit  the  amounts 
claimed  in  other  tujo  suits,  and,  on  a  certain 
day,  to  pay  a  fixed  sum  and  to  execute  a 
mortgage,  for  securing  the  payments  in  a 
particular  manner,  of  another  sum;  and 
T.  and  S,  agreed  thereupon  to  take  a  less  sum 
than  tkey  claimed,  but  with  the  proviso  that, 
if  H.  made  any  default,  they  should  be  at 
liberty  to  recover  their  whole  debt,  U.  paid 
the  sum  fixed,  and  executed  a  mortgage  for 
the  other  sum,  but  not  on  the  day  named, 
and  by  consent  the  terms  of  the  mortgage 
were  varied;  but  it  contained  a  fresh  pro- 
viso,  that  the  arrangement  then  made  was, 
if  its  terms  were  broken  by  H,  not  to  pre- 
judice the  existing  rights  of  T,  and  S,  H, 
again  made  default,  and,  when  T,  and  S. 
claimed  their  whole  debt,  he  pleaded  that 
the  proviso  was  a  condition  in  the  nature 
of  a  penalty;  that  the  condition  had  been 
waived,  and  that  the  penalty  could  not  be 
enforced  in  equity: — Held,  that,  as  there 
was  money  already  due  upon  contract,  the 
proviso  in  the  agreement  to  take  part  of  it, 
and  that,  in  certain  events,  the  whole  debt 
should  revive,  was  a  stipulation  which  ought 
to  be  enforced,  and  toas  not  a  penalty  against 
which  relief  should  be  granted  in  equity; 
and  the  variation  in  the  subsequent  consent 
was  not  a  tvaiver  of  the  rights  existing  under 
the  original  agreement,  as  no  netv  claim  or 
right  was  thereby  created. 

This  was  au  appeal  from  part  of  a  decree 
of  the  Court  of  Chancery,  made  on  appeal 
from  an  order  of  the  Master  of  the  Rolls. 
The  first  appeal  was  heard  before  the  Lord 


Chancellor  (Lord  Chelmsford)  and  Lord 
Justice  Turner,  when  their  Lordships  dif- 
fered; and,  the  Lord  Chancellor  agreeing 
with  the  judgment  of  Lord  Romillj,  that 
judgment  was  confirmed  (1). 

The  facts  are  fully  stated  in  the  opinion 
of  the  Lord  Chancellor,  and  the  case  arises 
out  of  instruments  which  are  fully  set  out 
in  the  report  in  the  Court  below.  The  fol- 
lowing statement  will  suffice. 

In  1853,  Mr.  Hudson  was  indebted 
to  the  York  and  North  Midland  Rail- 
way Company  in  various  amounts  upon 
several  accounts,  and  that  company,  by 
Mr.  Thompson  and  Mr.  Seymour,  the  ap- 
pellants, had  instituted  against  him  three 
several  suits  in  Chancery.  In  one  of  these 
suits  the  company  had  obtained  a  final 
decree  in  December,  1853,  under  which 
Mr.  Hudson  was  ordered  to  pay  upwards 
of  54,000/.,  of  which  upwards  of  40,000^ 
was  for  principal  moneys,  the  remainder 
being  due  for  interest,  and  he  was  ordered 
to  pay  20,000/.,  part  of  the  54,000/.,  on 
the  first  day  of  Hilary  Term  and  the  remain- 
der on  the  first  day  of  Easter  Term  then 
next.  In  the  other  two  suits  the  company 
claimed  respectively  4,000/.  and  14,000/. 

The  property  of  Mr.  Hudson  at  that 
time  consisted  of  an  estate  at  Whitby,  an 
estate  at  Albert  Gate,  Knightsbridge,  an 
estate  known  as  the  Newby  Park  estate, 
and  sundry  dock  and  other  shares  in  public 
companies,  all  of  which  property  was  in 
mortgage  to  various  creditors. 

In  August,  1853,  Mr.  Hudson  executed 
a  mortgage  of  all  the  above  estates  and 
shares,  to  operate  as  a  further  charge,  sub- 
.  ject  to  the  existing  incumbrances,  to  trus- 
tees, in  trust  to  raise  the  aggregate  amount 
of  divers  unsecured  debts  of  Mr.  Hudson, 
amounting  to  nearly  144,000/.,  but  not 
including  the  debts  to  the  appellantsL 

In  October,  1853,  Mr.  Hudson  contracted 
to  sell  to  Lord  Downethe  Newby  Park  estate 
for  190,000/.  In  January,  1854,  Mr.  Hudson 
being  anxious  for  further  time  for  payment 
of  the  20,000/.  directed  to  be  paid  by  the 
said  order,  in  consideration  of  the  company 
forbearing  to  require  immediate  payment, 
and  also  consenting  to  accept  50,000/.  upon 
certain  conditions  in  discharge  of  the  re- 
spective sums  due  to  them  in  the  said  suits, 

.    (1)  86  Law  J.  Rep.  (v.s.)  Chano.  888. 
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such  50,000/L  to  be  subject  moreover  to 
certain  deductions,  and  also  consenting  to 
accept  the  sum  of  1,000/.  in  discharge  of 
their  costs  of  suit,  Mr.  Hndson  undertook, 
on  behalf  of  himself  and  the  trustees  of  the 
deed  of  August,  1853,  to  execute  a  mortgage 
of  the  Newby  Park  estate,  then  contracted 
to  be  sold  to  Lord  Downe,  and  to  pay  out 
of  the  purchase-money  20,000/.,  part  of 
their  claam,  and  1,000/.  for  costs;  also, 
when  that  was  done,  to  execute  to  them  a 
mortgage  by  way  of  first  charge  on  his 
Whitby  estate  to  secure  the  payment  of  the 
balance  of  the  moneys  agreed  to  be  taken 
by  them,  namely,  30,000/.,  less  deductions, 
which  left  a  sum  of  about  25,000/.,  which 
was  to  be  so  secured  and  paid  in  three 
annual  instalments,  the  first  to  be  paid  on 
the  6th  of  April  next. 

On  the  16th  of  February,  1854,  Hudson 
and  his  trustees  executed  a  mortgage  to  the 
appellants,  of  the  Newby  Park  estate  for 
the  50,000/.  and  1,000/.,  with  interest. 
It  should  be  observed  that  the  date  of  this 
mortgage  was  the  day  after  that  which  had 
been  stipulated  for  in  the  agreement  of  the 
30th  of  January  then  last 

In  August,  1854,  at  Mr.  Hudson's  re- 
quest, the  company  consented  to  vary  the 
terms  of  their  agreement  of  January,  1854; 
and  it  was  accordingly  agreed  between 
them  ('*  but  without  prejudice  to  the  right 
of  the  said  company  to  recover  the  whole 
of  the  moneys  ordered  to  be  paid  to  them 
by  the  said  final  decree  in  the  secondly 
thereinbefore-mentioned  suit,  and  the  whole 
of  the  moneys  which  the  said  company 
were  entitled  to  recover  in  the  firstly  and 
thirdly  thereinbefore-mentioned  suits,  and 
the  consent  to  final  decrees  contained  in  the 
said  agreement  of  January,  1854,  in  case 
the  principal  and  interest  to  be  secured  by 
the  indenture  of  October,  1854,  hereinafter 
stated,  or  any  part  or  parts  thereof,  were 
not  duly  paid  on  the  respective  days  by 
such  indenture  appointed  for  payment 
thereof") :  First,  that  the  company  should 
receive  out  of  Lord  Downe's  purchase- 
money  33,000/.,  instead  of  the  20,000/. 
and  1,000/.;  secondly,  that  Mr.  Hudson 
should  mortgage  to  them  to  secure  the 
balance  of  the  51,000/.,  less  the  33,000/. 
and  the  other  deductions  agreed  upon,  not 
only  the  Whitby  Estate  but  also  his  estate 
at  Albert  Gate  and  his  dock  shares,  such 


estates  and  shares  to  be  subject  to  a  prior 
charge  of  75,000/.;  thirdly,  that  the  balance 
so  secured  should  be  paid  by  two  equal 
yearly  instalments;  and  lastly,  the  com- 
pany agreed  that,  upon  his  fulfilling  all 
the  terms  of  that  agreement,  they  would 
release  him  from  all  their  claims  upon  him. 

In  October,  1854,  the  sale  to  Lord 
Downe  was  completed,  and  out  of  the 
purchase-money  the  33,000/.  was  paid  to 
the  appellants ;  and  at  the  same  time  the 
deed  of  mortgage  upon  the  Whitby  estate, 
the  Albert  Qate  estate  and  the  dock  shares 
was  executed.  The  two  instalments  by 
which  the  balance  was  to  have  been  paid 
were  not  paid  on  the  respective  days 
appointed  for  payment  thereof;  but  he 
subsequently  paid  one  of  the  instalments, 
with  interest  thereon.  Subsequently,  the 
railway  company  bought  up  the  several  in- 
cumbrances, amounting  to  75,000/.,  affect- 
ing the  properties  mortgaged  to  them  by 
the  deed  of  October,  1864;  and  in  1863 
they  filed  their  bill  in  the  nature  of  a  bill 
of  foreclosure,  and,  on  the  inquiry  as  to 
what  was  due  to  them,  the  question  arose 
whether  the  company  were  bound  to  accept 
the  remaining  instalment  with  interest 
thereon  in  full  satisfaction  of  all  their 
claims  under  their  three  suits,  or  whether 
they  were  entitled  to  recover  the  whole  of 
the  several  amounts  claimed  by  them,  and 
as  to  which  it  should  have  been  mentioned 
that  Mr.  Hudson  had  assented  to  decrees 
for  the  ful.  amounts. 

The  question  being  argued  before  the 
Master  of  the  Rolls,  his  Lordship  declared 
that  they  were  not  entitled  to  any  charge 
beyond  the  instalment  yet  due,  with  interest 
thereon,  and  the  subsequent  incumbrances 
purchased  by  them,  75,000/.  and  interest. 

On  appeal,  the  cause  was  heard  before 
the  Lord  Chancellor  (Lord  Chelmsford) 
and  Ix)rd  Justice  Turner,  when  the  order  of 
the  Master  of  the  Rolls  was  in  effect 
affirmed ;  but  Lord  Justice  Turner  dis- 
sented. Hence  this  appeal 

Sir  R,  Palmer  and  Mr,  MeUtMh  (Mr. 
G.  Williamson  with  them),  for  the  appel- 
lants.— This  is  a  case  in  which  a  creditor 
agrees  to  take  a  portion  of  his  debt  in  lieu 
of  the  whole  upon  payment  on  a  given  day. 
The  proviso  that  in  default  of  payment  on 
that  day  the  whole  debt  shall  revive  is  not 
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in  the  nature  of  a  penalty,  for  no  new  thing 
is  thereby  imposed  on  the  debtor,  but  au 
advantage  is  promised  him  upon  certain 
terms.  This  principle  is  recognized  in 

Ex  parte  BenneU,  2  Atk.  527, 
and  in 

Davis  v.  Thomas,  1  Kuss.  &  M.  506, 
and  in 

Ford  V.   the  Earl  of  Chesterfield,  19 
Beav.  428. 
The  case  of 

Rose  V.  Rose,  Amb.  331, 
on  which  the  respondent  much  relied  in 
the  Court  below,  does  not  apply,  for  there 
the  debt  was  not  the  original  debt  of  the 
son,  and  was  a  liability  of  the  father  which 
the  son  undertook. 

Mr,  Jessel  and  Mr,  H,  Af .  Jackson,  for 
the  respondent — The  original  agreement 
contained  many  stipulations,  on  breach  of 
any  one  of  which  the  reverter  was  to  take 
placa  This  was  a  penalty,  for  whatever  the 
agreement  between  the  parties  may  have 
been,  if  the  advantage  is  wholly  dispropoi^ 
tionate,  that  is  a  penalty — 

Kemble  v.  Farren,  6  Bing.  141;  s.  c. 

3  Mo.  &  P.  425  ;   7  Law  J.  Rep. 

aP.  258. 

If  the  stipulation  secures   a  very  great 

advantage  on  the  happening  of  a  trumpery 

loss,  that  is  a  penalty — 

Astlet/  V.  Weldon,  2  Bos.  &  P.  346. 

Betts  V.  Burch,  Hurls.  &  N.  506,  509 ; 
8.  c.  28  Law  J.  Rep.  (N.s.)  Excb.  267, 
which  this  case  resembles,  for  here  as  there 
there  were  mixed  stipulations,  and  the 
proviso  was  held  by  Baron  Bramwell  to  be 
only  in  terrorem.  The  company  waived 
their  rights  under  the  first  agreement  by 
taking  the  mortgage,  after  the  date  originally 
agreed  upon.  The  first  agreement  was 
altogether  cleared  away  by  the  second, 
which  was  altogether  different  and  distinct, 
and  by  it  the  company  acquired  larger 
advantages,  the  payment  of  33,000/.  in- 
stead of  21,000/.  out  of  the  purchase-money, 
the  payment  of  the  balance  by  two  instal- 
ments instead  of  three,  and  the  security 
on  the  three  properties  instead  of  on  the 
one.  The  mortgage  of  those  three  properties 
was  simply  a  mortgage  for  the  two  sums  of 
1,400/.,  being  the  two  moieties  of  the 
balance,  and  it  stipulated  that  if  either  of 
tho«e  sums  were  not  paid,  as  therein  pro- 
vided, interest  should   commence  to  run 

Nkw  Sbkiis,  .S8.— Chakc. 


upon  those  sums.  This  is  wholly  inconsis- 
tent with  the  contention  of  the  appellants, 
namely,  that  in  default  of  payment  of 
either  of  those  moieties  the  whole  debt 
should  be  revived,  and  become  a  legal 
charge  upon  the  estates.  The  final  order 
made  in  the  one  suit,  and  the  decrees  con- 
sented to  in  the  other  two  suits,  were  not 
merely  direct  charges  upon  the  estate,  but 
only  upon  Mr.  Hudson  personally.  When 
the  company  accepted  a  mortgage  of  his 
estates  for  a  particular  amount,  they  aban- 
doned their  right  to  the  larger  claim. 

The  Lord  Chancellor. — In  this  case 
the  attention  of  the  House  has  been  called 
to  an  order  of  the  Master  of  the  Rolls, 
made  upon  summons  at  chambers,  with 
reference  to  an  account  which  had  been 
directed  of  what  was  due  to  the  appellants 
upon  certain  securities  obtained  by  them 
from  Mr.  Hudson,  in  respect  of  three 
several  sums  of  money,  one  of  which  had 
been  ascertained  and  recovered  by  the 
decree  of  the  Court,  and  the  other  two 
were  sums  due  upon  accounts  in  respect  of 
which  two  other  suits  were  pending  at  the 
time  the  agreements  to  which  I  am  about 
to  refer  were  entered  into ;  and  the  ques- 
tion is,  whether,  in  consequence  of  those 
agreements,  the  appellants  are  bound  to 
accept  a  lesser  sum  than  was  due  to  them. 
The  Master  of  the  Rolls  has  ordered  that, 
in  taking  the  accounts  directed  by  the 
decree  in  the  causes,  the  company  should 
be  held  to  have  agreed  and  to  have  bound 
themselves  to  accept  the  lesser  sum;  and, 
on  appeal,  the  noble  lord  the  then  Lord 
Chancellor  and  the  Lord  Justice  Turner, 
having  diflFered  in  their  view  of  the  case, 
the  decree  of  the  Master  of  the  Rolls  became 
affirmed,  and,  in  consequence,  the  present 
appeal  has  been  presented. 

Now,  the  matter  turns  entirely,  as  it 
seems  to  me,  upon  the  proper  construction 
of  the  several  agreements  which  have  been 
entered  into  between  the  company  and 
Mr.  Hudson.  Those  agreements  were  princi- 
pally, so  far  as  they  were  conmiitted  to 
writing,  an  agreement  which  was  entered 
into  in  January,  1854,  an  instrument  exe- 
cuted in  pursuance  of  that  agreement  in 
February,  1854,  and  other  instruments 
which  were  executed  consequent  on,  rather 
than  in  pursuance  of,  that  agreement  in 
8K 
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the  month  of  October,  1854.  There  was 
also  an  intermediate  stage,  in  which  it  is 
said  that  there  was  an  agreement  entered  into 
by  parol  in  or  about  the  month  of  August, 
1854,  to  which  I  shall  presently  refer. 

The  position  in  which  Mr.  Hudson  and 
the  company  found  themselves  at  the  date 
of  the  agreement  in  January,  1854,  was 
this :  The  company  had  obtained  in  one  of 
the  three  suits  which  had  been  pending 
between  them  and  Mr.  Hudson  a  final 
decree,  by  which  a  sum  of  54,000/.  had 
been  found  due  to  them.  There  were  two 
other  suits  pending  between  them  and  Mr. 
Hudson,  in  which  decrees  had  been  made 
for  an  account,  but  that  account  had  not 
been  taken  or  ascertained ;  that  is,  the 
amount  to  be  found  due  had  not  been 
reported  by  the  chief  clerk,  and  there  had, 
therefore,  been  no  final  decree  in  those  two 
causes.  Moreover,  the  decree  in  which  the 
54,000/.  had  been  found  due  also  directed 
that  20,000/.,  part  of  the  54,000/.,  should 
be  paid  at  a  given  time.  When  that  time 
arrived  Mr.  Hudson  was  not  prepared  to 
pay  it,  and,  accordingly,  the  time  having 
elapsed,  and  further  time  which  had  been 
conceded  having  also  elapsed,  Mr.  Hudson 
was  obliged  to  ask  for  further  indulgence, 
And  this  the  company  agreed  to  concede  to 
him,  but  upon  terms,  and  the  terms  insisted 
upon  by  the  company  were  that,  as  regards 
the  two  decrees  in  the  suits  in  which  there 
had  not  yet  been  a  final  account,  those 
accounts  should  be  at  once  adjusted  ;  that 
the  amounts  claimed  to  be  due  by  the  com- 
pany should  be  agreed  to  by  Mr.  Hudson, 
and  that  he  should  also  engage  not  to 
present  any  appeal  in  respect  either  of  the 
decree  under  which  the  amount  had  been 
ascertained,  or  in  respect  of  the  other  two 
suits  in  which  he  now  consented  that 
decrees  should  be  made  for  the  sums  which 
were  claimed  by  the  company.  Besides 
that,  Mr.  Hudson  was  to  make  certain 
arrangements  with  reference  to  the  payment 
of  the  money  which  the  company  claimed 
to  be  due.  And  if  those  arrangements  were 
made,  the  company  then  entered  into  an 
agreement  that  they  would  accept  51,000/. 
in  full  satisfaction  of  their  whole  demand ; 
but  that  was  to  be  only  on  condition  of 
the  engagements  being  fulfilled  by  which 
the  51,000/.  was  to  be  provided  for. 

bos  engagements  are  contained  in  this 


agreement  of  January,  1854,  and  they  are  of 
this  character,  that,  inasmuch  as  an  arrange- 
ment had  been  made  for  the  sale  of  a  large 
amount  of  the  property  of  Mr.  Hudson  to 
Lord  Downe,  which  sale  was  intended  then 
to  be  completed  on  the  6th  of  April,  Mr 
Hudson  was,  out  of  the  purchase-money 
he  was  to  receive  from  Lord  Downe,  to 
pay  20,000/.,  part  of  the  51,000/.,  and  to 
pay  also  1,000/.,  further  part  of  the  51,000/., 
and  which  was  to  be  paid  in  respect  of 
costs,  the  30,000/.,  residue  of  the  51,000/., 
being  taken  in  respect  of  the  debt;  and 
besides  that,  Mr.  Hudson  was  to  execute  a 
mortgage  by  a  given  day,  by  which  the 
residue  of  the  debt  should  be  secured  to 
the  company,  and  the  mortgage  was  to  be 
a  first  mortgage  upon  the  property,  which 
was  so  to  be  pledged  to  them  as  security 
for  the  further  payment 

These  arrangements  having  been  entered 
into  by  the  first  three  conditions  of  the 
agreement,  the  fourth  was  in  these  terms : 
'*  The  entering  into  this  agreement  and  the 
acceptance  by  the  plaintiffs  of  its  provisions, 
in  no  way  to  prejudice  their  existing  lien 
on  the  estates  of  the  defendant,  nor  the 
different  proceedings  in  the  suits,  nor  their 
right  to  continue  the  same  until  the  total 
amount  herein  agreed  to  be  accepted  shall 
be  wholly  discharged.''  With  reference  to 
that  provision,  it  appears  to  me  that  the 
construction  which  has  been  put  upon  it 
by  Lord  Justice  Turner  is  the  correct  one, 
namely,  that  this  fourth  clause  keeps  on 
foot  the  decrees  that  had  been  obtained, 
which  decrees,  I  should  have  mentioned, 
had  been  registered  by  the  company.  It 
keeps  on  foot  the  lien  which  they  had 
established  by  registering  their  decrees  for 
the  purpose,  so  far  as  that  fourth  clause  is 
c(mcemed,  of  securing  the  full  and  com- 
plete performance  of  this  agreement  now 
in  question.  It  appears  to  be  confined  to 
that  particular  object  It  is  "  in  no  other 
way  to  prejudice  their  existing  lien  on  the 
estates  of  the  defendant,  nor  the  different 
proceedings  in  the  said  suits,  nor  their 
right  to  continue  the  same,  until  the  total 
amount  herein  agreed  to  be  accepted  shall 
be  wholly  discharged." 

And  then,  by  the  last  provision  of  the 
agreement,  it  is  thus  provided :  ''In  case 
liord  Downe  or  the  defendants  shall  not 
pay  and  secure  the  said  sums  to  the  plain- 
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tiffs  in  maimer  aforesaid,  or  if  a  good  and 
satisfactory  mortgage  shall  not  be  executed 
to  the  plaintiffs  for  the  said  sum  of  25,613/1 
15a  and  interest,  or  if  the  defendants  shall 
fedl  in  performing  all  or  any  of  the  stipu- 
lations on  his  part  hereinbefore  contained, 
then  the  plaintiffs  shall  be  at  liberty  to 
recover  the  said  principal  sums,  interest 
and  costs  decreed  or  claimed  to  be  due  to 
them  in  the  said  several  suits,  and  to  adopt 
all  such  proceedings  in  the  said  sevend 
suits  or  otherwise  for  aiding  their  recovery 
of  their  said  several  claims  as  they  may  be 
advised."  That  is  a  clear  and  distinct  pro- 
vision that,  upon  failure  of  compliance  on 
the  part  of  Mr.  Hudson  with  the  previous 
arrangement,  in  respect  of  which  the  in- 
dulgence was  to  be  granted  to  him,  all  the 
rights  of  the  company  were  to  revive  to 
the  full  amount  of  the  several  sums  found 
due  or  claimed  and  admitted  to  be  due  by 
the  defendant,  Mr.  Hudson. 

This  appears  to  me  to  be  the  proper 
place  for  observing  in  what  manner  the  law 
would  be  applicable  to  an  agreement  of 
this  character.  Now,  in  this  respect,  I  have 
tiie  great  satisfaction  of  saying  that  I  in 
no  respect  differ  from  my  noble  and  learned 
friend  who,  as  Lord  Chancellor,  came  to 
the  conclusion  that  the  decree  of  the  Master 
of  the  Rolls  should  be  upheld.  I  in  no 
degree  differ  from  his  statement  of  the 
law  as  applicable  to  cases  of  this  descrip- 
tion. Indeed,  as  his  Lordship  in  giving 
judgment  in  the  Court  below  said,  as  far 
as  regards  this  particular  agreement,  had 
the  case  rested  there,  upon  the  failure 
of  compliance  of  Mr.  Hudson  with  the 
stipulations  contained  in  the  agreement, 
the  rights  of  the  company  would  have 
revived,  and  they  would  have  been  entitled 
to  the  full  amount  of  their  claim  with 
reference  to  the  sums  established  to  be  due 
in  the  one  suit  and  agreed  and  admitted 
to  be  due  in  the  other  suits.  I  take  the 
law  to  be  perfectly  clear  that  where  there 
is  a  debt  actually  due,  and  in  respect  of 
that  debt  a  security  is  given,  be  it  by  way 
of  mortgage  or  be  it  by  way  of  stipulation, 
that  in  the  event  of  its  not  being  paid  at 
the  appointed  time  a  larger  sum  shall 
become  payable  and  be  paid,  in  either  of 
those  cases  equity  regards  the  security  that 
has  been  given  as  a  mere  pledge  for  the 


debt,  and  it  will  not  allow  either  a  forfeiture 
of  the  property  which  is  pledged  or  any 
augmentation  of  the  debt  by  way  of  penalty. 
For  equity  would  regard  the  contemplated 
forfeiture,  which  might  take  place  at  law, 
of  the  estate  as  in  the  nature  of  a  penal 
provision  against  which  equity  would  re- 
lieve when  Sie  object  in  view,  namely,  the 
securing  of  the  debt,  is  attained;  and  it 
would  also  regard  the  stipulation  for  the 
payment  of  a  larger  sum  of  money  if  the 
debt  were  not  paid  at  the  time  stipulated 
for  as  a  penalty  and  in  the  light  of  a  for- 
feiture, against  which  equity  would  relieve. 

Now,  that  being  clear  on  the  one  hand, 
it  is  equally  clear  on  the  other  that  where 
there  is  a  debt  actually  due,  and  at  the 
time  when  the  debt  becomes  due  and  is 
not  paid,  an  agreement  is  entered  into  for 
granting  to  the  debtor  further  indulgence, 
and  the  creditor  is  willing  to  allow  him 
certain  advantages  and  deductions  from 
that  debt  as  well  as  to  extend  the  time  for 
its  payment,  if  adequate  and  proper  security 
in  the  mind  of  the  creditor  be  afforded  him 
as  his  part  of  the  bargain  in  respect  of 
which  he  is  to  make  these  concessions,  then 
it  is  perfectly  competent  for  the  creditor  to 
say,  "  If  the  payment  be  not  made  modo  et 
forma  as  I  have  stipulated,  then  forthwith 
the  right  to  the  whole  original  debt  shall 
revert  to  me,  and  it  shall  be  open  to  me  to 
proceed  and  to  exercise  all  those  powers 
which  I  have  for  compelling  pa3rment  of 
the  original  debt ;  in  other  words,  I  am 
entitled  to  be  replaced  in  the  position  in 
which  I  was  when  this  agreement  which 
has  been  broken  was  entered  into.  There- 
fore, as  far  as  the  law  of  the  case  is  con- 
cerned, there  can  be  no  difficulty  in  the 
matter.  The  sole  difficulty  is  to  ascertain 
the  proper  construction  to  be  placed  upon 
the  various  instruments  which  we  have 
to  consider. 

Now,  as  I  have  already  said,  I  do  not 
find  that  any  difference  of  opinion  exists 
between  my  noble  and  learned  friend  and 
myself  as  to  the  construction  to  be  placed 
upon  the  first  of  these  instruments,  the 
agreement  of  January,  1854,  namely,  that 
on  a  breach  of  any  of  the  engagements 
entered  into  by  Mr.  Hudson  in  that  agree- 
ment the  creditor  should  be  at  liberty  to 
pursue  all  those  remedies  which  he  had  for 
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the  recovery  of  the  original  debt  to  the 
full  amount  That  being  so,  as  regards  this 
first  agreement,  what  next  takes  place  is 
this :  the  mortgage  which  was  to  have  been 
given  upon  the  property  of  Mr.  Hudson  is 
not  given  on  the  day  which  was  originally 
contemplated,  but  two  days  afterwards.  It 
was  to  have  been  given  on  the  14th  of 
February,  and  it  was  not  given  until  the 
1 6th  of  that  month  ;  and,  as  it  turned  out 
afterwards,  Mr.  Hudson  not  being  able  to 
clear  off  the  incumbrances  which  affected 
the  property  so  mortgaged,  it  could  not  be 
a  first  mortgage.  On  the  16th  of  February 
the  mortgage  was  executed,  and  one  of  the 
arguments  which  has  been  urged  before  us 
by  the  counsel  for  the  respondents  has 
been  that  by  the  waiver  of  the  breach  of 
one  of  the  conditions  of  the  agreement, 
namely,  the  waiver  of  the  non- compliance 
with  the  condition  that  the  security  shoidd 
be  given  on  the  14th  of  February  by  the 
acceptance  of  the  mortgage  on  the  16th, 
the  whole  of  the  engagements  which  Mr. 
Hudson  entered  into  were  waived  (for  that 
is  really  what  the  contention  amounts  to), 
and  that  it  was  impossible  after  that  to 
revive  the  debt  which  originally  existed, 
and  in  respect  of  which  the  benefit  of  all 
the  securities  is  reserved  on  failure  of  com- 
pliance with  the  conditions. 

I  confess  it  seems  to  me  to  be  an  ex- 
tremely strange  contest  on  the  part  of  the 
respondents  when  it  is  attempted  by  them 
to  say  that  on  the  non-performance  to 
the  day  by  Mr.  Hudson  of  one  of  the 
numerous  engagements  into  which  he  had 
entered,  and  on  an  indulgence  being  given 
to  him  to  the  extent  of  a  few  days,  or  it 
might  be  a  month  (for  it  is  not  very  material 
to  consider  the  amount  of  time  which  was 
given),  but  further  time  being  given  to  him 
in  respect  of  the  performance  of  one  of  these 
conditions,  that  thereupon  there  was  a  com- 
plete waiver  of  the  whole  of  the  other  stipula- 
tions which  he  had  entered  into.  For  it  is  not 
like  the  case  of  a  condition  which,  being 
whole,  complete  and  entire,  if  once  waived, 
is  waived  once  and  for  all ;  but  it  is  simply 
(as  Lord  Justice  Turner  put  it)  that,  upon 
one  of  the  conditions  being  broken,  a  con- 
cession is  made  in  respect  of  that  one  condi- 
tion, with  regard  to  which  the  company 
could  never  again  insist  upon  their  complete 


right,  but  as  regards  all  the  other  condi- 
tions of  the  agreement  they  remain  in  full 
force  and  validity,  and  all  have  to  be  per- 
formed ;  and  the  breach  having  taken  place, 
not  only  in  respect  of  the  few  dajrs  elapsing 
beyond  the  time  when  the  mortgage  was  to 
have  been  given,  but  in  respect  ako  of  the 
security  for  the  payment  of  the  money, 
being  a  second  mortgage  and  not  a  first 
mortgage,  and  in  respect  also,  as  it  aftei^ 
wards  turned  out,  of  the  non-payment,  on 
the  6th  of  April,  of  the  sums  which  were 
to  be  paid  out  of  the  purchase-moneys  to 
be  received  from  Lord  Downe,  it  appears 
to  me  plain  and  dear  that,  tmder  the 
agreement  of  February  at  least,  the  rigfata 
of  the  appdlants  remained  exactly  in  the 
position  in  which  they  would  have  been  if 
the  mortgage  in  question  had  been  executed 
on  the  14th  instead  of  the  16th  of  Febra- 
ary.  I  ought  also  to  observe  that  in  the 
deed  of  the  1 6th  of  February  exactly  the 
same  provision  is  contained,  namely,  that 
in  default,  all  the  rights  and  remedies  of  the 
appellants,  the  company,  should  be  reserved. 
I  do  not  think  it  at  all  a  material  point  in 
the  case,  but  I  observe,  in  passing,  that  it 
shews,  among  other  evidence  to  the  same 
effect,  the  anxious  care  of  the  appellants  at 
all  events  (whether  they  have  succeeded  in 
doing  so  or  not),  in  every  step  of  the  trans- 
action, to  preserve  their  original  debt  in  the 
event  of  the  terms  upon  which  they  granted 
the  indulgence  which  has  been  mentioned 
not  being  fully  complied  witL 

Then  the  next  transaction  is  the  one 
which  is  said  to  have  taken  place  in  August, 
of  which  the  first  trace  is  found  in  a  state- 
ment contained  in  the  bill  of  the  present 
appellants,  and  which  is  as  follows :  "  In 
the  month  of  August,  1854,  Geoige  Hudson 
requested  the  North-Eastem  Railway  Com- 
pany to  vary  the  terms  of  the  agreement  of 
the  30th  of  January,  1 854,  and  ti^e  company 
consented  to  such  variance;  and  it  was 
accordingly  agreed  between  them  (but  with- 
out prejudice  to  the  right  of  the  company 
to  recover  the  whole  of  the  moneys  ordered 
to  be  paid  to  them  by  the  final  decree 
in  the  secondly  thereinbefore-mentioned 
suit,  and  the  whole  of  the  moneys  which 
the  company  were  entitled  to  recover  in 
the  firstly  and  thirdly  thereinbefore-men- 
tioned suitSy  and  the  consent  to  final  decrees 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


437 


contained  in  the  agreement  of  the  30th  of 
Jannaiy,  1854,  in  case  the  principal  and 
interest  to  be  secured  by  the  indenture  of 
the  21  St  of  October,  1854,  hereinafter 
stated,  or  any  part  or  parts  thereof  were 
not  duly  paid  on  the  respective  days  by 
such  indenture  appointed  for  payment 
thereof),  first,  that  the  company  should 
receive  the  sum  of  33,000/  instead  of  the 
sums  of  20,000/L  and  1,000^  out  of  the 
said  Viscount  Downe's  purchase-money," 
and  so  on.  Then  the  statement  proceeds  to 
give  the  various  terms  of  the  engagement 
which  was  contemplated  in  August,  and 
which  was  afterwards  perfected. 

Now,  assuming  this  to  be  the  agreement 
which  was  to  be  perfected  on  the  next 
day,  the  31st  of  August  or  the  beginning 
of  September,  or  any  time  that  may  have 
been  thought  right  before  the  month  of 
October,  the  question  is,  what  is  the  effect 
of  this  statement  f  And  here  it  is  that  I 
cannot  concur  in  the  view  taken  by  his 
Lordship  in  the  Court  below  as  to  the 
effect  of  this  statement 

I  qoiteagreethat  the  reservation  contained 
in  the  expression  that  a  new  arrangement 
would  be  entered  into  without  prejudice, 
cannot  confer  any  new  right  on  the  parties 
who  save  to  themselves  an  existing  right 
by  those  words,  but  not  to  enter  into  any 
engagement  or  stipulation  with  regard  to  a 
new  right  But  it  appears  to  me  that,  in 
reading  this  very  long  parenthesis,  we  must 
read  it  as  if  in  truth  the  words  which  occur 
at  the  end  of  the  parenthesis,  and  which 
tend  to  confuse  the  meaning,  namely,  the 
words  '*  in  case  the  principal  and  interest 
to  be  secured  by  the  indenture  of  the  21st 
of  October,  1854,  hereinafter  stated,  or 
any  part  or  parts  thereof,  were  not  duly 
paid  on  the  respective  days  by  such  inden- 
ture appointed  for  payment  thereof  had 
occurred  at  the  beginning  instead  of  at  the 
end  of  the  parenthesis.  I  will  explain  what 
I  mean  by  making  that  transfer.  I  take  it 
the  true  intention  of  the  parties  here  was, 
not  to  create  a  new  right,  but  to  say.  We 
will  grant  you  an  extended  time,  but  that 
extended  time  which  we  intend  to  grant 
you  shall  not  prejudice  our  still  holding  on 
to  our  right  in  respect  of  the  <»i^nal 
decrees  in  case  of  the  new  agreement  being 
broken  as  the  former  one  already  has  been. 


We  will,  therefore,  do  this,  we  will  give 
you  the  further  time  which  you  require; 
but  in  doing  so  we  say  that  it  shall  be 
without  prejudice  to  our  rights  which  now 
exist  We  have  those  rights  now;  you  have 
broken  the  first  agreement;  the  time  has 
passed ;  the  money  has  not  been  paid  by 
Lord  Downe,  and  you  have  not  given  us  a 
first  mortgage.  In  all  respects  you  are  in 
default  We  have  the  right,  and  that  right 
we  intend  to  insist  upon,  and  this  new 
arrangement  which  we  are  about  to  make 
shall  be  without  prejudice  to  that  right, 
and  the  new  arrangement  shall  be  this: 
the  extended  time  which  we  mean  to  give 
you  shall  be  provided  for  by  the  arrange- 
ments which  we  shall  hereafter  make;  but 
you  shall  not,  when  that  time  has  elapsed, 
be  in  a  better  position  than  that  in  which 
yon  are  at  this  present  moment.  But  that 
which  has  confused  the  arrangement  is  this: 
they  commence  by  saying  without  prejudice 
to  our  right  to  recover  upon  non-pa3rment 
at  a  date  which  has  not  yet  arrived ;  there- 
fore they  cann6t  be  speaking  of  an  existing 
rig^t  They  seem  towards  the  end  of  the 
sentence  to  be  speaking  of  some  new  right 
which  is  to  accrue  to  them  on  a  new  de&ult 
I  apprehend  that  that  is  not  really  or  in 
any  way  the  meaning  of  the  sentence,  llie 
meaning  is  to  be  construed  exactly  as  if 
these  words  had  come  at  the  first  part  of  it 
instead  of  at  the  last,  which  woidd  make 
it  run  in  this  way  :  that  in  case  the  princi- 
pal and  interest  to  be  secured  by  what  we 
are  about  to  do,  and  the  instrument  we  are 
about  to  execute  be  not  paid,  still  there 
shall  be  no  prejudice  to  our  rights  which  we 
have  at  the  present  moment  And  the 
language  used  is  perfectly  consistent  with 
that  meaning  being  put  upon  it  Even  if  we 
take  the  sentence  as  it  stands,  and  read  the 
words  as  they  are  at  present  placed,  it 
means  the  same  thing,  but  expresses  the 
meaning  less  clearly  than  it  would  have 
done  if  those  latter  words  had  been  placed 
in  the  previous  part  of  the  sentence.  If  you 
read  the  words  either  in  the  one  place  or 
the  other  the  meaning  comes  out  satisfac- 
torily, but  at  the  same  time  I  think  it  would 
have  been  more  clearly  brought  out  and 
made  more  intelligible  if  those  words  had 
been  put  at  the  beginning  instead  of  at  the 
close  of  the  sentence,  and  they  had  said. 
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We  are  about  to  enter  into  new  engage- 
ments and  stipulations ;  but  in  case  those 
engagements  and  stipulations  be  broken, 
then  again  we  reserve  all  our  old  rights 
which  now  exist;  those  rights  still  belong  to 
us;  we  have  never  let  go  our  hold  and  grasp 
upon  those  rights,  and  we  never  intend  to 
do  so  until  you  have  faithfully  performed 
the  contract  which  you  are  entering  into 
with  us.  We  previously  entered  into  one 
engagement  with  you,  but  you  have  not 
been  able  to  keep  it,  therefore  our  rights 
are  now  the  same  as  if  that  engagement 
had  never  been  entered  into ;  we  will  now 
enter  into  a  new  engagement:  we  will 
allow  a  certain  variation  of  the  terms  of  the 
agreement  which  we  have  already  entered 
into.  We  are  willing  to  do  that,  and  that 
variation  shall  take  place  in  the  manner 
we  are  about  to  arrange;  but,  remember, if 
that  engagement  also  be  broken,  then  again 
will  revive  all  those  rights  which  subsisted 
in  us  at  the  date  of  the  agreement. 

I  think,  in  that  point  of  view,  it  is  quite 
immaterial  whether  that  agreement  was 
entered  into  in  August  or  at  a  later  period. 
If  it  was  entered  into  in  August  it  was,  at 
all  events,  to  be  completed  by  an  agreement 
which  was  afterwards  to  be  reduced  into 
writing.  That  was  contemplated  by  every- 
body; and  all  that  the  pleader  is  stating 
here  s  that  an  agreement  was  entered  into, 
which  was  to  be  reduced  into  writing  after- 
wards, to  express  more  clearly  the  intention 
of  the  parties,  by  which  further  arrange- 
ments were  made  and  certain  further 
indulgence  was  granted ;  but  with  an 
express  proviso  that  that  further  indulgence 
should  not  prejudice  any  of  the  rights  exist- 
ing in  the  company  at  the  time  of  their 
entering  into  the  further  agreement  in 
August,  supposingthab  the  terms  which  were 
to  be  embodied  in  that  further  agreement 
were  again  departed  from,  as  Mr.  Hudson 
had  already  departed  from  his  previous 
engagement.  Now,  when  we  get  to  the 
recital  in  the  deed  of  October  itself,  we 
have  not  exactly  the  same  sort  of  clumsiness 
of  expression,  and  although  there  is  there 
also  a  very  long  parenthesis,  yet  the  matter 
is  somewhat  more  precisely  and  clearly 
stated  than  it  is  by  the  pleader  in  the  pas- 
sage which  I  have  read  from  the  bill.  In 
the  deed  of  the  21st  of  October,  1864,  the 


recitals  are  these:  ''And  whereas  the  h^^ 
inbefore-recited  sale  to  the  said  Lord 
Viscount  Downe,  of  the  said  Newby  Park 
Estate,  and  the  chattels  and  effects  thereon, 
has  not  yet  been  completed ''  (which  ought 
to  have  been  completed  in  April),  ''and 
whereas,  shortly  previous  to  the  execution 
of  these  presents,  George  Hudson  applied 
to  and  requested  the  North-Eastem  Rail- 
way Company  to  vary  the  terms  of  the 
agreement  of  the  30th  day  of  January  last, 
in  order  to  enable  him,  out  of  the  purchase- 
money  payable  by  the  Lord  Viscount 
Downe,  to  pay  and  discharge  the  claims  of 
the  several  persons  (other  than  the  North- 
Eastem  Railway  Company)  having  charges, 
liens  or  claims  upon  the  estate  and  pre- 
mises contracted  to  be  sold  to  the  Lord 
Viscount  Downe,  and  upon  the  heredita- 
ments and  premises  at  Whitby,"  whereof 
a  first  mortgage  had  been  agreed  to  be 
granted  by  the  articles  of  Uie  30th  of 
January,  1854.  Then  it  says,  "And  the 
North  Eastern  Railway  Company  upon 
such  application  and  request  thereupon 
consented  that  the  terms  of  arrange- 
ment and  compromise  which  had  been 
previously  agreed  upon,  and  which  are 
contained  in  the  hereinbefore-recited  articles 
of  agreement  of  the  30th  day  of  January, 
1854,  should  (but,  nevertheless,  without 
prejudice  to  the  right  of  the  company  to 
recover  the  whole  of  the  moneys  ordered 
to  be  paid  to  them  by  the  final  decree  in 
the  secondly  hereinbefore-mentioned  suit, 
and  the  whole  of  the  moneys  which  the 
company  are  entitled  to  recover  in  the 
firstly  and  thirdly  hereinbefore-mentioned 
suits,  and  the  consent  to  final  decrees  there- 
in contained  in  the  hereinbefore-recited 
agreement  of  the  30th  of  January  last,  in 
case  the  principal  sum  and  interest  herein- 
after secured,  or  any  part  or  parts  thereof, 
are  not  duly  paid  on  the  respective  days 
hereinafter  appointed  for  payment  thereof) 
be  varied  in  the  following  particulars." 

Now  there  the  agreement  is  stated  to 
have  been  shortly  before  the  execution  of 
this  indenture.  One  would  infer,  certainly 
as  the  more  natural  inference  from  such  a 
recital,  contained  in  an  instrument  of  that 
kind,  that  the  agreement  was  that  which 
was  to  be  embodied  in  the  indenture,  and 
that  the  indenture  was  merely  to  be  the 
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expression  of  that  which  had  been  previously 
arranged  between  the  parties  immediately 
anterior  to  the  execution  of  the  instrument 
You  look  at  the  indenture  as  that  which 
expounds  the  agreement  which  was  come 
to  in  August  by  giving  full  and  complete 
expression  to  that  which  the  pleader  im- 
perfectly expressed  in  the  recital  as  the 
intention  of  the  parties  in  August,  and 
then  we  find  that  what  is  agreed  to  in  that 
long  parenthesis  is  this  :  We  hold  on  to 
our  claim;  we  are  not  creating  any  new 
claim,  or  any  new  right,  which  we  had  not 
before,  but  we  hold  on  to  our  claim  in  case 
tins  agreement  itself  be  broken.  We  do 
not  reserve  to  ourselves  a  new  right  by 
means  of  which,  upon  the  breach  of  this 
agreement,  there  shall  arise  to  us  a  claim 
or  demand  which  was  gone  and  past  at  the 
time  of  entering  into  this  arrangement  of 
October,  but  we  simply  do  that  which  we 
expressed  in  the  mortgage  of  February, 
and  that  which  we  have  frequently  stated 
as  our  intention.  That  appears  to  me  to  be 
the  substance  of  it,  though  I  confess  it  is 
not  very  happily  arranged  as  regards  the 
language  in  which  it  is  expressed.  They 
say.  We  will  do  what  we  can  to  accommodate 
you ;  we  will  make  arrangements  with  you 
with  regard  to  the  pa3rment  of  this  money ; 
but  what  we  do  insist  upon  is  that  we 
always  will  retain  our  original  hold  upon 
our  original  debt,  as  the  right  which  we 
must  revert  to  in  case  all  these  attempted 
agreements  prove  abortive  in  consequence 
of  your  being  unable  to  fulfil  their  condi- 
tions. I  think  there  is  nothing  else  of  any 
materiality  stated  in  that  indenture  beyond 
this  :  the  new  arrangements  are  stated 
there,  but  I  really  need  not  enter  into 
them.  It  is  unnecessaiy  to  enter  into  the 
details  of  those  arrangements,  which  have 
been  broken,  beyond  stating  that  Mr.  Hud- 
son was  to  pay  a  larger  sum  of  money 
down  than  the  21,000/.,  which  was  origi- 
nally stipulated  for  out  of  Lord  Downe*s 
purchase-money.  It  was  now  to  be  33,000/. 
instead  of  21,000/.,  and  the  mortgage  to 
be  given  would  be  comparatively  reduced 
in  amount,  and  that  mortgage  was  no 
longer  to  be  a  first  mortgage,  but  the  com- 
pany had  agreed  to  waive  their  right  to  its 
being  a  first  mortgage  and  to  allow  certain 
other  charges  of  a  considerable  amount  to 
be  created  with  the  view  of  clearing  off 


certain  incumbrances  and  judgments.  Then, 
in  the  mortgage-deed,  there  was  contained 
a  power  of  sale  to  be  exercised  in  default 
of  the  performance  of  the  covenants  for 
payment  of  Mr.  Hudson,  which  was  in  the 
usual  form.  The  pa3rment  was  to  be  made 
by  instalments,  at  dates  specified,  one  at  a 
given  date,  and  the  other  half  a  year  after- 
wards, and  in  default  of  payment  there  is 
a  power  of  sale  which  arises  under  the  mort- 
gage. I  mention  this  because  it  was  a  good 
deal  relied  upon  by  the  counsel  for  the 
respondents,  that  this  power  of  sale  was  a 
power  of  sale  arising  upon  default,  and  the 
trusts  of  the  moneys  arising  from  the  sale 
being  to  pay,  first,  the  lesser  sum  to  the 
company  wldch  it  v^as  to  be  the  privilege 
of  Mr.  Hudson  to  pay  in  the  event  of  his 
complying  with  all  the  terms  of  the  agree- 
ment, and  then,  after  pajdng  that  lesser 
sum,  to  hand  over  the  surplus  to  some  per- 
sons who  came  next  as  incumbrancers,  and 
then  finally  to  hand  over  the  ultimate  sur- 
plus to  Mr.  Hudson  himself,  it  was  con- 
tended that,  being  so,  there  could  not  be 
any  intention  of  recovering  the  whole  of 
the  debt  in  the  event  of  default  being  made, 
because,  said  the  counsel  for  the  respon- 
dents, you  find  that  default  is  made,  you 
find  that  sale  is  made,  and  you  find  that 
provision  is  made,  not  for  the  larger  sum, 
but  you  find  provision  is  made  for  the 
smaller  sum,  and  after  making  payment  of 
the  smaller  sum,  you  find  that  the  surplus  of 
that  which  is  produced  from  the  sale  is  to 
be  handed  over  to  Mr.  Hudson.  A  similar 
remark  was  made  upon  the  recitals  in  the 
agreement,  namely,  that  the  obligation 
there  was  upon  Lord  Downe*s  payment 
being  made  and  upon  the  mortgage  being 
made.  Upon  those  two  conditions  being 
complied  vrith,  the  estate  of  Mr.  Hudson 
was  to  be  released,  and  it  was  only  upon 
full  and  complete  payment  on  the  day  of 
the  sum  covenanted  to  be  paid  by  Mr. 
Hudson  that  Mr.  Hudson  personally  was 
to  be  released  upon  compliance  with  the 
other  two  provisions. 

But  what  must  govern  the  rights  of  the 
parties  is  this :  in  the  ultimate  provision 
contained  in  the  indenture,  after  reciting 
what  had  been  recited  as  having  been 
agreed  upon  as  stated  by  the  pleader  in 
August  in  the  agreement,  a  short  time 
anterior  to  the  deed,  we  find  this  provision : 
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"  Provided  always,  and  it  ia  hereby  agreed 
and  declared,  that  these  presents  shall  not, 
nor  shall  anything  herein,  or  in  the  said 
hereinbefore-redted  agreement  of  the  30th 
day  of  January  last,  or  the  said  recited 
mortgage  security  made  and  executed  in 
pursuance  thereof  or  in  the  said  herein- 
before-recited subsequent  arrangements  and 
agreements  contained,  prejudice  or  affect 
the  rights  an3  claims  <ff  the  said  North- 
Eastem  Railway  Company  under  the  herein- 
before-recited decrees  or  orders  respectively 
made  in  the  three  several  hereinbefore- 
mentioned  suits,  or  under  any  or  either 
of  such  decrees  or  orders,  or  the  rights  and 
remedies  of  the  said  North-Eastern  Railway 
Company  against  the  said  Qeorge  Hudson, 
his  heirs,  executors,  administrators  or  as- 
signs, under  or  by  virtue  of  such  decrees 
or  orders,  or  any  or  either  of  them,  or  the 
rights  of  the  said  North-Eastem  Railway 
Company,  under  or  by  virtue  of  the  said 
recited  agreement  of  the  30th  day  of  Janu- 
ary last,  or  otherwise,  to  call  upon  the  said 
Qeoige  Hudson  to  consent  to  or  otherwise 
obtain  a  final  decree  in  each  of  the  said' 
suits  hereinbefore  firstly  and  thirdly  men- 
tioned, for  the  several  sums  of  money  in 
the  said  recited  agreement  of  the  30th  day 
of  January  last  mentioned  in  that  behalf, 
or  any  other  sum  or  sums  of  money  which 
may  be  recoverable  in  the  said  last-men- 
tioned suits  or  either  of  them,  or  to  recover 
the  whole  of  such  several  9ums  of  money, 
and  the  sums  of  money,  interests  and  costs 
which,  by  the  hereinbefore-recited  final 
decree  made  in  the  said  secondly  hereiur 
before-mentioned  suit,  were  declared  due 
or  ordered  to  be  paid  to  the  said  York  and 
North  Midland  Railway  Company,  or  pre- 
judice or  interfere  with  any  lien  or  charge 
which  the  said  North-Eastem  Railway  sh^ 
or  may  have  upon  or  against  the  heredita- 
ments and  premises  hereinbefore  respec- 
tively expressed  to  be  granted,  appointed, 
demised  and  assigned ;  or  upon  any  other 
real  or  personal  estate  which  now,  or  at 
any  time  hereafter,  may  belong  to  the  said 
Oeorge  Hudson,  his  heirs,  executors,  ad- 
ministrators or  assigns,  or  in  which  he  or 
they  may  have  any  beneficial  interest,  it 
being  the  express  understanding  of  all 
parties  to  these  presents  that  the  security 
intended  to  be  hereby  given  shall  be  in 
addition  to,  and  not  in  any  manner  in  sub- 


stitution for,  tiie  charge  ofr  lien  which  the 
said  North-Eastern  Railway  Company  may 
have  upon  the  said  hereditaments  and  pre- 
mises comprised  in  these  presents,  under 
or  by  virtue  of  the  said  decrees  or  orders, 
or  any  or  either  of  them,  and  that  the 
said  Qeorge  Hudson,  his  heirs,  executors, 
administrators  or  assigns,  shall  not  be  at 
liberty  to  dispute  the  right  of  the  said 
North-Eastem  Railway  Company  to  recover 
the  whole  of  the  principal  monejrs,  interest 
and  costs,  which  by  the  said  final  decree, 
in  the  said  secondly  hereinbefore-mentioned 
suit  are  awarded  to  the  said  York  and 
North  Midland  Railway  Company,  and  the 
whole  of  the  several  principal  moneys, 
interest  and  costs  mentioned  in  the  said 
agreement  of  the  30th  day  of  January  last 
to  be  recoverable  in  the  said  firstly  and 
thirdly  hereinbefore-mentioned  suits,  except 
on  or  until  full  payment  by  the  said  (George 
Hudson,  bis  executors,  administrators  and 
assigns,  on  or  before,  but  not  after,  the 
sev^^  days  hereinbefore  appointed  for 
payment  thereof,  of  the  principal  sum  and 
intepest  hereby  secured." 

Then  the  whole  arrangement  runs  thus : 
As  far  as  the  mortgage  is  concerned,  it  is 
prepared  in  the  ordinary  form  in  which  a 
mortgage  would  be  prepared.  It  is  prepared 
for  securing  a  certain  sum  of  money,  which 
is  the  lesser  sum,  and  it  has  the  usual  pro- 
visions which  are  contained  in  every  mort- 
gage-deed, and  among  them  a  power  of 
sale.  It  is  provided  Uiat,  upon  default  in 
the  payment  of  the  mortgage-debt  and 
interest  there  mentioned,  there  shall  be 
sale;  and  then,  after  sale,  there  shall  be 
paymetr»^  the  money  to  the  mortgagee, 
and  afterwards  to  the  persons  claiming 
under  the  mortgagor  when  the  moneys 
secured  under  the  mortgage  are  paid. 
That  is  not  in  any  way  inconsistent  with 
the  provision  in  the  deed,  which  is  this. 
If,  after  all,  this  mortgage  being  made  and 
these  moneys  being  secured,  the  whole  debt 
be  not  satisfactorily  paid  and  eveiything 
arranged  imder  this  agreement  just  as  was 
provided  before  under  the  agreement  of 
February,  then  we  are  to  have  full  rights 
and  powers  of  recovering  the  money  in 
question,  except  (for  that  is  the  mode  in 
which  the  proviso  is  expressed  here)  on  the 
payment  of  the  full  moneys  due  on  or  before, 
but  not  after,  the  final  days  i^pointed  for 
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payment.  Here  tiiey  have  done  exactly 
wliat  it  seems  to  me  was  done  by  the 
pleader  in  Angnst 

It  does  not  appear  to  me,  therefore,  that, 
under  those  words,  "  without  prejudice,''  it 
was  intended  that  any  new  right  whatever 
should  be  created;  but  it  was  simply 
intended  to  preserve  the  original  right 
The  right  originally  existed ;  but  the  time 
for  reserving  that  original  right  was  pro- 
tracted, and  some  further  time  was  conceded 
to  the  debtor  by  the  arrangement  which 
was  entered  into. 

This  last  instrument  concludes  the  whole 
series.  It  appears  to  me  that  neither  here 
nor  in  any  of  the  previous  arrangements 
was  there  for  a  single  moment  any  aban- 
donment of  the  right  What  they  did  was 
this.  They  made  Uie  several  arrangements 
which  have  been  referred  to  for  the  purpose 
of  meeting  Mr.  Hudson's  necessities.  Whe- 
ther, as  has  been  observed  in  the  Court 
below,  it  was  a  hard  bargain,  might  or 
might  not  be  the  case,  but  that  is  not  a 
question  which  it  is  necessary  for  us  at  all 
to  enter  into,  though  I  confess  I  am  not 
m3rself  able  to  see  any  special  hardness  in 
the  bargain,  regard  being  had  to  the  magni- 
tude of  the  stake  and  the  difficulties  in 
which  Mr.  Hudson's  property  was  placed, 
and  the  embarrassments  and  incumbrances 
which  surrounded  his  property;  but  whether 
it  was  a  hard  bargain  or  not,  they  made 
their  bargain  with  him,  which  he  on  his 
part  entered  into,  that  under  certain  con- 
ditions he^lbuld  be  entitled  to  say  that  a 
less  sum  should  be  received  by  the  com- 
pany, the  creditors,  than  would  otherwise 
be  due  to  them,  but  he  still  remained  liable 
for  the  original  debt,  if  he  was  not  able  to 
complete  the  arrangement  by  the  payment 
of  that  less  sum.  There  is  no  penalty,  no 
forfeiture,  nothing  of  the  kind,  but  simply 
a  provision  that,  upon  the  terms  upon 
which  the  indulgence  is  granted  having 
failed,  the  original  rights  shall  be  preserved, 
and  that  the  creditors  shall  be  entitled  to 
avail  themselves  of  those  rights. 

I  do  not  enter  into  some  of  the  other 
aiguments  which  have  been  adduced  before 
OS,  on  the  part  of  the  respondent's  counsel, 
by  whom  the  case  was  exceedin^y  ably 
argued,  and  I  may  say  that  we  are  especially 
indebted  to  Mr.  Jackson  for  his  argument^ 
which  put  the  case  very  plainly  bdbre  us 

Nbw  Sbbieb,  88.— Couio. 


firom  his  point  of  view.  But  it  appeared  to 
me  that  llie  whole  of  his  argument  turned, 
in  truth,  upon  this,  that  there  was  not  con- 
tained in  the  original  agreement  any  right 
to  insist  upon  forfeiture  in  the  event  of 
non-pa3rment  by  the  day  which  was  to  be 
reserved  by  the  mortgage  to  be  executed 
in  February;  that,  after  the  execution  of 
the  agreement  in  January  and  the  execution 
of  that  mortgage  two  days  later  than  the 
time  specified  in  the  agreement  of  January, 
there  was  not  any  longer  a  right  existing 
in  the  company,  but  tiiat  that  right  must 
be  consideied  to  have  ceased  at  the  time  of 
the  engagement  being  entered  into  in 
August;  and  that  expression,  ''without 
prejudice,"  would  not  revive  any  right  if 
that  right  had  determined.  I  should  have 
been  quite  willing  to  follow  his  argument 
if  I  found  that  the  conclusion  to  be  derived 
firom  the  instruments  themselves  warranted 
me  in  doing  so ;  but  I  cannot  find  anything 
to  warrant  me  in  coming  to  the  conclusion 
that  at  any  period  whatever  the  right 
claimed  by  and  vested  in  the  company  of 
recovering  their  original  debt  had  been 
waived  or  abandoned.  And,  under  those 
circumstances,  it  appears  to  me  that  I  am 
bound  to  suggest  to  your  Lordships,  that 
the  original  order  of  the  Master  of  the 
Rolls  made  in  this  cause  should  be  reversed. 

l^^BD  Wbstbury. — ^I  am  sure  your  Lord- 
ships will  agree  with  me  that  the  appellants 
have  been  very  unfortunate  in  this  litigation. 
In  answer  to  the  questions  which  they  were 
required  to  answer  in  the  chambers  of  the 
Master  of  the  Rolls,  they  thought  that  it 
was  very  rational  and  very  right  to  say.  If 
a  creditor  tells  his  debtor,  provided  you  pay 
me  half  the  debt,  or  two-thirds  of  the  debt, 
on  an  appointed  day,  I  will  release  you 
firom  the  rest,  and  will  accept  the  money  so 
paid  in  discharge  of  the  whole  debt,  but  if 
you  do  not  make  pajrment  of  it  on  that 
day  then  the  whole  debt  shall  remain  due 
to  me,  and  I  shall  be  at  liberty  to  recover 
it.  There  would  be  no  doubt  at  all  that  the 
proposition  was  both  reasonable  and  accord- 
ant with  common  sense.  But  the  principle 
has  not  been  accepted  by  the  two  tribunals 
before  which  the  case  has  been  heard. 

The  Master  of  the  Rolls  appears  to  have 
thought  that  the  residue  of  tiie  debt  in  the 
case  I  have  put  would  be  converted  into  a 
8L 
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penalty,  and  that  the  penalty  oonld  not  be 
enforced.  It  is  impoesible  to  hold  that 
money  dne  by  contract  can  be  converted 
into  a  penalty.  A  penalty  is  a  punishment^ 
an  infliction,  for  not  doing  something.  But 
if  a  man  claims  to  be  entitled  to  receive,  at 
a  fatore  time,  on  the  defitoh  of  his  debtor, 
that  which  he  is  now  entitled  to  receive,  it 
is  impossible  to  understand  how  that  can 
be  regarded  as  a  penalty.  I  have  not,  there- 
fore, the  least  hesitation  in  stating  that,  if 
the  Master  of  the  Bolls  is  rightly  reported, 
there  was  a  strange  confusion  at  the  moment 
prevailing  in  his  Lordship*s  mind,  and  that 
it  could  not  have  been  present  to  him  at  the 
moment  when  he  delivered  his  judgment 
that  the  rest  of  the  debt  still  renudned  due 
by  contract,  and  that  what  was  due  by  con- 
tract could  not  be  a  penalty. 

Now,  the  proposition  of  the  Master  of  the 
Rolls  was  entirely  negatived  by  my  noble  and 
learned  friend  near  me.  Lord  Chelmsford, 
in  his  judgment,  because  he  stated  most 
distinctly  (though  it  would  hardly  require 
authority)  that,  in  the  case  put  by  the 
Master  of  the  Rolls,  the  creditor  woidd  be 
remitted  to  his  original  claim.  My  noble 
and  learned  friend,  however,  appears  to 
have  been  induced  by  what  he  heard  in 
argument  to  suppose  that  there  had  been 
an  antecedent  agreement  completed  and  con- 
cluded, and  standing  independently  by  itself 
prior  to  the  deed  of  October,  1854,  and  th&t 
by  that  antecedent  agreement  the  creditor 
had  finally  engaged  to  take  a  part  in  dis- 
charge of  the  whole.  Then,  it  is  plain 
enoi:^  that,  if  the  rest  of  the  debt  has 
been  remitted  unconditionally,  the  rest  of 
the  debt  so  unconditionally  remitted  ceases. 
If  it  be  revived  it  becomes  a  subject  in 
respect  of  which  there  is  no  longer  any 
contract  in  existence,  and  which,  therefore, 
may  properly  be  regarded  as  a  penalty. 

But  when  we  come  to  examine  the  facts 
in  this  case  it  is  abundantly  clear,  notwith- 
standing what  was  stated  in  the  argument, 
that  there  never  was  any  concluded  agree- 
ment between  these  two  parties  on  the 
subject  of  this  debt,  except  the  agreement 
of  January,  1854,  and  the  agreement  which 
is  contained  in  and  carried  into  effect  by 
the  instrument  of  October,  1854.  But  it  is 
quite  immaterial  to  deal  with  the  argu- 
ment which  has  been  addressed  to  your 
Lordships  with  regard  to  the  agreement  of 


January,  1854,  because  it  is  abondantly 
dear  to  all  who  will  attend  to  the  deed  of 
October,  1854,  that  both  the  contracting 
parties  at  the  date  of  that  deed  admitted 
that  the  original  debt  still  remained  due, 
and  the  wl^le  deed  is  framed  upon  that 
basis  and  understanding.  It  is  idle  to  sup- 
pose that  there  was  any  intermediate  agree- 
ment in  August,  because  the  deed  plainly 
treats  the  agreement  or  treaty  of  August  as 
the  thing  that  was  to  be  carried  into  effect 
by  the  deed  of  October,  1854.  And  accord- 
ingly, in  the  recital  contained  in  the  deed 
of  October,  1854,  it  is  stated  that  Mr. 
Hudson  had  applied  to  the  company  to 
vary  the  terms  of  the  agreement  of  the 
30th  of  January.  And  then  it  goes  on  to 
state  that  they  have  agreed  to  vary  those 
terms,  and  to  make  a  new  agreement  be- 
tween the  parties,  the  company  receiving 
the  minor  sum  of  money,  but  with  these 
words,  that  in  case  the  principal  sum  and 
interest  hereinafter  secured,  or  any  part  or 
parts  thereof,  are  not  duly  paid  on  the 
respective  days  hereinafter  appointed  (that 
is,  appointed  in  this  deed)  for  the  payment 
th6reof,theentiredebtistobepaid.  The  whole 
debt  is  by  this  recital  plainfy  treated  as  an 
existing  debt  due  to  the  company ;  and  the 
agreement  is  to  take  the  mortgage  and  part 
of  the  debt  as  a  satisfiAction  of  the  entire 
debt ;  but,  on  the  terms  which  I  have  read, 
provided  that,  if  the  principal  sum  and 
interest  hereinafter  secured  are  not  duly 
paid  on  the  day  hereinafter  appointed 
for  the  payment  thereof  the  entire  debt 
b  to  be  paid.  Now,  that  being  clearly 
the  agreement  between  the  parties,  we 
are  told  distinctly  that  the  debt  is  due, 
and  the  whole  of  the  securities  are  living 
and  available  for  that  debt,  the  propo- 
sition is  to  alter  the  terms  of  the  ante- 
cedent agreement,  to  substitute  for  them, 
or  for  that  portion  of  them  which  was  not 
carried  into  effect  (for  part  had  been  done), 
the  terms  which  are  here  stated,  namely, 
the  acceptance  of  the  lesser  sum  and  the 
security  for  that  lesser  sum,  subject  to 
the  proviso  that  it  shall  be  paid  on  the 
days  hereinafter  appointed,  ^>^erwi8e  the 
entire  sum  is  to  be  paid. 

Now,  upon  this  there  was  a  very  ingenious 
aigument  addressed  by  the  counsel  for  the 
respondent.  He  put  the  law  thus :  '^  If,*' 
he  said,  "  the  larger  debt  is  to  arise  on  the 
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breach  of  setend  stdpolatioiis,  —  and  one 
of  those  stipuhitions  may  be  the  de&ult  of 
the  debtor  in  a  minor  and  immaterial  point 
of  performance, — ^then  the  entire  debt  arising 
upon  snch  trifling  default  must  assume  in 
^e  eye  of  the  law  the  character  of  a  penalty, 
and  not  of  a  debt.''  And  in  support  of  that 
proposition  the  well-known  case  of  Kemble 
V.  Farren  was  cited.  Now,  the  case  of 
Kemble  ▼.  Farren  was  an  attempt  on  the 
part  of  certain  contracting  parties  to  escape 
firom  the  well-known  law  on  the  subject  of 
penalty  by  giving  to  a  penal  sum  by  con- 
tract the  character  and  shape  of  liquidated 
damages;  and  the  whole  question  was, 
whether  that  agreement  to  make  the 
damages  a  sum  of  money  ascertained  by 
the  agreement  of  the  parties  could  or  could 
not  be  effected?  The  answer  that  was  given 
by  the  Court  of  Common  Pleas  was,  Why, 
if  the  liquidated  damages  be  a  large  sum, 
and  the  title  to  that  sum  is  to  arise  upon 
some  very  trifling  consideration,  then  it 
follows  plainly  that  the  damages  never 
could  have  been  the  proper  sum.  It  was  an 
oppressive  agreement;  the  damages  never 
could  have  been  the  proper  sum,  which 
could  have  been  ascertained  upon  a  default, 
and  probably  would  have  been  measured 
by  28.  6<f.,  in  the  shape  of  proper  damages, 
and  therefore  the  damages  should  still  be 
regarded  as  in  the  nature  of  a  penalty.  But 
the  penalty  and  the  liquidated  damages 
there  were  not  an  antecedent  debt  due 
upon  the  contract  for  valuable  considera- 
tion, but  were  a  conventional  sum  put  in 
by  the  parties  plainly  for  the  purpose  of 
securing  the  performance  of  the  agreement 
contained  in  die  engagement  between  them. 
There  is,  therefore,  nothing  at  all  corre- 
sponding to  a  case  where  a  creditor  says  to 
his  debtor :  ^^  If  you  pay  me  punctually  on 
a  given  day  a  smaller  sum  of  money  I  will 
take  it  in  discharge  of  the  whole,  but  if 
yon  £ul  in  doing  so  my  title  to  the  original 
debt  shall  in  no  respect  be  prejudiced  by 
this  agreement." 

Another  very  ingenious  argument  was 
urged  on  your  Lordships'  attention  by  the 
junior  counsel  for  the  respondents,  who 
very  properly  admitted,  what  is  the  plain 
truth  of  the  case,  that  the  whole  of  the 
relation  between  the  respondents  and  the 
appellants  is  to  be  collected  in  law  from 


the  final  instrument^  namely,  this  deed  of 
October,  1854,  and  that  all  that  previously 
existed,  all  that  was  treated  of  or  agreed 
on,  was  merged  in  the  stipulations  contained 
in  that  final  agreement  But  he  endeavoured 
to  shew  that  time  was  not  of  the  essence  of 
the  contract  contained  in  that  agreement 
Now,  if  it  be  possible,  as  it  plainly  is  pos- 
sible, to  make  time  of  the  essence  of  a 
contract  touching  the  performance  of  a  thing 
agreed  upon  on  the  payment  of  money,  1 
think  it  is  impossible  to  imagine  anythkig 
more  distinctly  and  lucidly  stipulated  for 
than  that  time  should  be  of  the  essence  of 
the  performance  of  this  contract  touching 
the  pajrment  of  the  smaller  sum  of  money. 
Indeed,  as  I  stated  in  the  course  of  the 
argument,  the  conveyancer  seems  to  have 
ransacked  the  English  language  for  clear 
expressions  to  denote  that  the  parties 
placed  themselves  in  this  relation  :  "  Give 
me  the  money  on  the  day  named,  and  I 
give  you  a  release ;  but  if  you  do  not  give 
me  the  money  on  the  day  named  then  our 
antecedent  relations  as  creditor  and  debtor 
shall  remain  unaffected."  And,  therefore, 
when  he  says  the  money  shall  be  paid  on 
that  day  he  is  not  content  with  that,  but  he 
says,  ''  Pay  it  on,  and  not  after,  that  date." 
It  is  qtiite  plain,  therefore,  that  if  language 
could  ever  make  time  of  the  essence  of  a 
contract  we  have  that  language  in  this 
instrument  we  have  to  construe. 

I  think  it  is  therefore  abundantly  dear 
what  the  answer  is  that  ought  to  have  been 
given  to  the  question  put  at  chambers, 
whether  the  accounts  ought  to  be  taken  on 
the  footing  that  the  company  were  bound 
to  accept  this  sum  t  The  answer  to  it  must 
be  in  the  declaration  of  this  House  embo- 
died in  its  order :  Declare  that  the  appel- 
lants, the  North-Eastem  Hallway  Company, 
are  not  bound  to  accept  these  sums  in  fidl 
satisfSftction  of  all  their  claims  under  the 
decrees.  And  I  submit  to  your  Lordships 
that  this  should  be  the  declaration  in  the 
order  that  is  now  to  proceed  from  your 
Lordships ;  and  I  trust  that  the  appellants, 
and  both  parties  in  fact,  having  found  that 
their  continued  litigation  is  not  merely 
suffering  to  one  but  also  to  the  other  party, 
will  be  more  successful  in  conducting  what 
they  have  still  to  do  in  respect  of  these 
matters  to  a  final  termination. 
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LoBD  CoLONSAY. — ^I  entirely  concur  in 
the  opinions  that  have  been  delivered.  I 
think  that  this  case  is  clear,  even  if  we 
should  confine  our  attention  to  the  deed  of 
the  21st  of  October.  It  appears  to  me  that 
the  judgment  of  the  Master  of  the  Rolls 
has  proceeded  on  the  principle  that,  accord- 
ing to  the  established  or  generally  recog- 
nized form  of  mortgage,  where  the  arrange- 
ment of  the  words  is  such  as  appears  in 
this  deed,  it  is  necessarily  to  be  regarded 
as  a  matter  of  penalty,  and  not  as  a  stipu- 
lation that  can  be  enforced ;  and  I  think 
his  Lordship,  in  that  view,  declined  to  look 
at  any  of  the  previous  history  of  the  case, 
even  as  collected  in  the  deed  of  the  21st 
of  October,  1854.  But  when  we  look  to 
the  narrative  of  that  deed,  which  ought, 
according  to  the  ordinary  rules  of  construc- 
tion, to  be  looked  into  as  influencing  the 
parties,  I  think  it  is  very  clear  that 
this  transaction  originated  out  of  a  position 
of  matters  which  involved  a  liability  on  the 
part  of  Mr.  Hudson,  and  the  right  of  cre- 
ditors on  the  part  of  the  company,  estab- 
lished by  the  decree  which  gave  them 
certain  rights  against  his  property;  and 
the  whole  course  of  proceeding  afterwards 
was  not  with  a  view  merely  of  compelling 
the  payment  of  the  smaller  debt,  but  with 
the  view  of  releasing  Mr.  Hudson  from  the 
payment  of  the  larger  debt  under  certain 
conditions.  Xhen,  if  that  be  so,  I  think  we 
must  read  the  whole  of  this  deed,  confirmed, 
as  I  think  it  is,  by  a  reference  to  the  ante- 
cedent deeds,  as  a  matter  of  arrangement, 
with  the  view  of  giving  Mr.  Hudson  relief 
if  he  does  certain  things,  but  not  otherwise. 
I  see  no  ground  on  which  the  judgment 
complained  of  could  be  sustained,  unless 
it  be  on  the  ground  which  appears  to  have 
been  taken  by  my  noble  and  learned  Friend 
opposite  (Lord  Chelmsford)  in  the  court  in 
which  the  order  appealed  from  was  made, 
namely,  that  in  the  course  of  these  proceed- 
ings and  arrangement  between  the  parties 
something  was  done  which  put  an  end  to 
the  original  agreement  of  January,  and 
placed  matters  in  this  position,  that  Mr. 
Hudson  being  now  wholly  relieved  from 
the  previous  debt,  comes  under  a  new  class 
of  obligations  with  reference  to  the  payment 
of  the  smaller  debt  And  that,  again,  de- 
pends upon  an  arrangement  said  to  have 


been  entered  into  in  the  month  of  August. 
We  have  no  date  of  that  deed ;  but  it  is  ' 
said  that  it  is  necessary  to  produce  a  deed 
because  we  have  the  admission  of  the 
parties  on  the  pleadings  that  such  an  agree- 
ment was  entered  into.  We  have  a  brief 
statement  of  it  in  the  pleadings,  but  we 
have  it,  also,  where  it  is  important  to  look 
for  it,  in  the  deed  of  October.  And  what 
is  it  ?  No  doubt,  it  is  an  agreement  said 
to  have  been  entered  into— a  contract  by 
which  certain  conditions  were  arranged 
between  the  parties,  not  now  alleged  to 
have  been  in  any  previous  deed,  but  which 
are  set  forth  in  this  deed  of  October,  to  the 
full  effect  of  which  the  party  founding  on 
the  alleged  agreement  of  August  is  entitled 
to  claim,  for  he  is  not  entitled  to  claim  on 
that  agreement  of  August  as  containing 
anything  which  is  not  set  forth  in  that 
deed  of  October.  Now,  I  think  when  you 
read  that  recital  it  is  plain,  on  the  face  of 
it,  that  there  was  a  clause  in  that  arrange- 
ment of  August  which  was  substantially  a 
reservation  or  contrivance  of  that  which 
was  in  the  arrangement  of  January,  and 
which  was  again  repeated  more  fuUy  at  the 
conclusion  of  the  deed  of  October.  I,  there- 
fore, find  no  evidence  to  support  the  pro- 
position that  the  original  agreement  of 
January  was  infringed  upon  or  varied, 
except  to  the  effect  mentioned  in  the  deed 
of  October.  That  being  so,  I  think  we  are 
brought  back  to  the  original  proposition  of 
the  parties ;  and  the  question  comes  to  be 
whether,  when  a  stipulation  is  made  by  a 
creditor  that  he  will  accept  a  smaller  sum, 
and  certain  securities  for  that  smaller  sum, 
provided  the  payment  is  made  within  a 
definite  time,  but  that  if  the  payment  is 
not  made  within  that  definite  time,  the 
right  which  he  possesses,  and  which  is 
treated  throughout  the  deed  of  October  as 
a  present  existing  right,  shall  be  open  to 
be  enforced  by  him,  that  is  to  be  regarded 
as  a  penalty.  Now,  I  cannot  understand 
that  that  is  to  be  regarded  as  a  penalty. 
It  is  a  reservation  of  an  existing  right  It 
is  not  the  emergence  of  a  right  that  never 
had  any  existence  at  all  except  on  the  vio- 
lation of  the  agreement  which  was  made. 
It  is  merely  the  reservation  of  what  is  the 
just  and  honest  right  of  the  party,  which 
he  was  willing  to  waive  to  a  certain  extent^ 
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provided  his  debtor  would  do  certain  things  j 
bnt  if  the  debtor  &ils  in  doing  those  things, 
then  that  right  which  belongs  to  the  cre- 
ditor shall  continue  to  belong  to  him,  and 
he  may  enforce  it.  That  being  the  view  I 
take  of  the  case,  I  am  imder  the  necessity 
of  coming  to  the  conclusion  that  the  judg- 
ment appealed  against  ought  to  be  reversed. 
I  have  had  some  difficulty  in  going 
through  these  voluminous  deeds  and  plead- 
ings, but  I  found  in  the  last  deed  of  October, 
voluminous  as  it  is,  the  whole  of  the  mate- 
rials to  which  it  is  necessary  to  refer  in 
order  to  arrive  at  a  just  conclusion  as  to 
what  the  decision  ought  to  be  in  this  case. 
I  was  a  good  deal  moved  at  the  last  sitting, 
especially  by  the  argument  that  was  sub- 
mitted to  us  by  the  concluding  counsel  for 
the  respondents.  He  endeavoured  to  shew 
us  that,  upon  the  true  construction  of  all 
the  agreements  between  the  parties,  it 
never  was  intended  that  this  right  should 
be  enforced,  and  particularly  that,  under 
the  clause  in  the  mortgage,  it  was  plain 
that  the  matter  was  to  be  dealt  with  differ- 
ently when  the  money  was  recovered  under 
power  of  sale.  But  that  is  an  ordinary 
mortgage  clause,  and,  at  all  events,  it  is 
quite  consistent  with  the  reservation  in  the 
conclusion  of  the  deed  that  the  full  rights 
of  the  parties  shall  be  reserved.  Upon  the 
whole,  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

Orders  appealed  from  discharged,  with  a 
declaration  that,  in  taking  the  accounts, 
the  North-Eastem  Railway  Company  are 
not  bound  to  accept  the  sums  of  14,566^ 
7«.  6d.  and  570/.,  with  interest  thereon,  in 
full  satisfaction  of  their  claims  under  the 
decrees  in  the  bill  mentioned,  and  with 
directions  that  the  costs  of  the  appellants 
in  this  appeal,  and  in  the  Court  of  the 
Master  of  the  Rolls,  and  in  the  Court  of 
Appeal  in  Chancery,  be  added  to  their 
securities. 


Solidtora— Messn.  Williuiuon,  EQU  ft  Co.,  agents 
for  MeMn.  Newton,  Robinson  ft  Brown,  York, 
for  appellants  ;  Messrs.  Elmslie,  Forsyth  ft 
Sedgwick,  for  respondent. 


Lord  Romillt,  M.B. 
Dec.  12. 


}- 


r^HBTT^'s  ESTATE. 


Lands  (Jlauaes  CansolidcUion  Act,  1845, 
#.74. 

Where  land  in  trust  is  let  on  lease  at 
rack-rent,  and  taken  under  the  Lands  Clauses 
Consolidation  Act,  the  tenant  for  life  is 
entitled  during  the  remainder  of  the  term 
to  the  amount  of  rent,  and  not  the  income 
derived  from  the  purchase-money. 

In  1859,  a  house  in  Kensington,  held  in 
trust  under  the  will  of  R  M.  Mett6,  was 
demised  for  twenty-one  years  at  the  rent  of 
84/L  a  year.  The  trustees,  the  tenant  for 
life  and  persons  absolutely  entitled  in  re- 
mainder joined  in  the  lease.  The  house  was, 
at  the  time,  out  of  repair. 

In  1868  the  house  was  taken  by  the 
Metropolitan  Board  of  Works  under  the 
Lands  Clauses  Consolidation  Act,  and 
the  purchase-money  paid  into  court 

Tins  was  a  petition  by  the  tenant  for 
life,  asking  that  the  whole  of  the  income 
of  Uie  purchase-money,  which  amounted  to 
considerably  more  than  84^.  a  year,  might 
be  paid  to  her. 

Mr,  A.  Smith,  for  the  petitioner,  said 
that  she  was  entitled  to  the  whole  income 
derived  from  the  property.  Section  74.  was 
only  intended  to  apply  to  cases  where  a 
fine  had  been  taken,  or  where  there  was 
a  beneficial  holding  at  the  time  of  the 
creation  of  the  trust,  as  in 

In  re  Wootton's  Estate,  35  Law  J.  Rep. 

(k.s.)  Chana  305;  b.c  Law  Rep. 

1  Eq.  589 ; 
as  had  really  been  held  in  the  earlier  case. 
In  re  the  Stewards  Estate,  1   Drew. 

636, 
the  increased  value  of  the  house  was  in 
great  part  due  to  its  being  taken  compul- 
sorily,  and  the  tenant  for  life  was  entitled 
to  the  benefit  of  such  increase. 

Mr.  Baggallay  and  Mr.  ChUty,  for  the 
remaindermen,  were  not  called  upon. 

Mr.  Casson,  for  the  Board  of  Works. 

The  Master  of  the  Rolls  said  the 
matter  was  governed  both  by  the  words  of 
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the  act  and  by  authority.  No  distinction 
conld  be  made  between  a  lease  granted  in 
consideration  of  a  premium  and  one  which 
had,  though  originaily  granted  at  rack-rent, 
become  a  benetidal  lease,  as  was  the  case 
here.  The  value  of  the  house  consisted  of 
two  parts,  84/.  a  year  for  the  remainder  of 
the  term  and  the  value  of  the  reversion, 
and  that  was  just  what  the  74th  section  of 
the  Lands  Clauses  Consolidation  Act  dealt 
with.  That  an  increased  value  was  given 
to  the  land  from  the  fact  that  it  was  taken 
compulsorily  might  be  a  reason  morally 
that  the  remaindermen  should  allow  some- 
thing to  the  tenant  for  life ;  but,  for  legal 
purposes,  the  true  value  must  be  taken  to 
have  been  assessed.  The  question  was 
governed  by  In  re  WoottorCa  Estate, 

An  order  was  made  for  the  petitioner  to 
be  paid  84/.  a  year  until  further  order,  the 
surplus  income  to  be  accumulated. 

SolidtofB— MesBTS.  Charch,  Sons  k  Clarke,  for 
petitioner;  Messrs.  Hudson,  Matthews  &  Ck)., 
for  the  remaindermen ;  Mr.  W.  Wyke  Smith, 
for  the  Board  of  Works. 


Lord  Bomillt,  M.R.  ) 
Jan.  11,  12,  15.    f 


BWENET  V.  SMITH. 


Tender  under  Protest — Pleading — Shares 
— Void  Forfeiiure, 

A  tender  accompanied  by  a  protest  is 
valid.  Where  the  directors  of  a  company 
have  acted  on  a  voidforfeiiure  of  shares^  the 
holder  is  entitled  to  a  declaration  thai  the 
forfeiture  is  void,  and  to  have  the  same 
cancelled. 

He  may  sue  on  hehaJf  of  himsdf  and  all 
other  shareholders  to  obtain  that  relief 

One  of  the  objects  of  this  suit  was  to 
procure  the  cancdlation  of  an  alleged  for- 
feiture of  shares  for  the  non-payment  of 
caUs. 

The  plaintiff  sued  on  behalf  of  himself 
and  all  other  the  shareholders  of  Spence's 
Patent  Cement  Company  except  the  direc- 
tors, who  were  made  defendant& 

T!he  validity  of  the  forfeiture  depended 


on  whether  the  plaintiff  had  made  a  proper 
tender  of  payment  of  caUs.  He  had  sent 
a  cheque  for  the  amount  of  calls  due  from 
him  to  the  secretary  of  the  company,  with 
a  letter  which  contained  the  following 
words :  *'  I  request  that  you  will  enter  this 
my  protest  in  the  recordbs  of  the  company, 
and  further,  that  this  money  be  held  in 
trust  by  the  directors,  each  of  whom  I  shall 
hold  responsible  for  repayment  of  the  same 
until  the  question  of  the  vendor^s  patent 
has  been  settled.''  The  cheque  was  returned 
by  the  secretary,  and  the  company  pur- 
ported to  forfeit  the  shares. 

Mr,  Souihgate  and  Mr,  Maekeson^  for 
the  plaintifiE^  on  the  question  of  the  validity 
of  the  forfeiture,  said,  the  tender  was  not 
affected  by  the  accompanying  protest,  and 
therefore  the  forfeiture  was  void — 

Scott  V.  the  Uxbridge  and  Bickmans- 
worth  Railvjay  Company^  35  Law 
J.  Rep.  (N.8.)  C.P.  293;  s.  c.  Law 
Rep.  1  C.P.  596. 

Mr,  De  Gfex  and  Mr,  Bowringy  Mr, 
Boa^rgh  and  Mr.  BudaUy  Mr.  Jessel  and 
Mr.  SpringcUl  Thompson^  Mr.  Freelvng  and 
Sir  B  Baggcdlay  and  Mr.  Norton  Smithy 
for  the  defendants,  on  this  point  contended 
that  the  tender  was  not  a  tender  accom- 
panied by  a  simple  protest,  but  a  tender 
on  condition,  and  valueless — 

Hcrugh  v.  May,  4  Ad.  <fe  E.  954 ;  s.  c 
5  Law  J.  Rep.  (n.s.)  K.B.  186. 

The  Marquis  of  Hastings  v.  Thorley, 
8  Car.  &  P.  573. 

Bevans  v.  Bees,  5  Mee.  k  W.  306;  8.c. 
8  Law  J.  Rep.  (n.s.)  Exch.  263. 
The  plaintiff  could  not  sue  on  behalf  of 
the  other  shareholders  in  respect  of  dealings 
between  himself  and  the  company,  he  being 
in  the  position  of  a  stranger  to  the  com- 
pany in  respect  of  deaHngs  relating  to  his 
shares. 

Mr.  Mackeson  replied. — The  plaintiff^ 
being  entitled  to  the  relief  he  asked  in 
respect  of  the  forfeiture,  would  not  be 
deprived  of  his  remedy  by  the  insertion  of 
the  words  ''on  behalf  of  all  other  share- 
holders''; but  the  other  shareholders  were 
really  interested  in  having  their  affairs 
properly  conducted. 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


447 


The  Mastsb  07  the  Rolls  (Jan.  15) 
said — I  think  the  forfeiture  is  bad.  The 
tender  of  pa3nxient  was  good.  The  letter 
was  a  mere  protest.  The  cheque  was  sent 
expressly  in  payment  of  the  call.  The  trust 
mentioned  in  the  letter  amounts  to  nothing ; 
the  directors  are  necessarily  trustees  for 
some  one.  The  plaintiff  does  not  say  to 
the  directors,  Tou  must  separate  this  money 
to  abide  the  residt  of  this  particulu*  ques- 
tion, and  you  must  not  apply  it  for  any 
other  purpose;  on  the  oontnury,  he  sent  it 
in  payment  of  the  calL  The  cases  cited 
are  totally  different;  for  example,  where  a 
sum  was  tendered  as  rent,  the  person  who 
took  it  must  have  admitted  that  the  sum 
was  the  correct  amount  of  rent.  So,  where 
a  cheque  was  drawn  for  the  balance  of  an 
account  And  if  the  plaintiff  had  required 
the  directors  to  set  apart  the  money  to 
indemnify  him  against  the  result  of  this 
suit,  the  tender  would  hare  been  bad;  it 
would  not  have  been  in  payment  of  the 
call 

It  is  said  that  the  plaintiff  sues  on  behalf 
of  himself  and  all  other  shareholders,  and 
the  forfeiture  is  a  matter  personal  to  him- 
self I  think  not  I  think  it  is  for  the 
interest  of  all  the  shareholders  that  the 
shares  should  not  be  improperly  forfeited. 

It  was  declared  that  the  forfeiture  was 
void,  and  the  same  was  ordered  to  be 
cancelled. 


Solicitore — MeBsrs.  Jonet  &  Blaxland,  for  plaintiff  ;- 
Memrs.  Torr.  Janeway  k  Tagart,  for  the  defian- 
dant  Spence  ;  Messrs.  Powell,  Thompson  k 
Groom,  for  the  other  defendants. 


James,  V.C. 
Feb.  27. 


HILL  tf.  HIBBIT. 


Practice — Evidence  de  bene  esse — Ad- 
mintstratum  Suit — Second  Suit  by  a  Glaimr 
ant  for  the  Purpose  of  taking  Evidence  de 
bene  esse — Right  to  read  such  Evidence  in 
the  First  Suk. 

After  decree  had  been  made  in  an  admin- 
istration suit  directing  the  usual  inquiries  as 
to  the  heirs  and  nextof-kin  of  the  intestate, 
but  before  such  decree  had  been  draum  up, 
a  claimant,  as  one  of  the  intestate* s  co-heirs 


and  next^f-kin,  who  vhu  not  a  party  to  the 
suit,  instituted  a  second  suit  for  the  adminis- 
tration of  the  same  intestates  estate,  ufith  the 
object  of  halving  the  evidence  of  an  old  and 
infirm  witness  taken  de  bene  esse  in  the  second 
suit,  and  used  to  support  her  claim  under  the 
decree  in  the  first  suiU  After  the  witness  had 
been  examined  and  also  cross-examined  on  be- 
half  of  the  parties  to  the  first  suit  before  one 
of  the  examiners,  an  application  by  the  claim- 
ant, that  the  evidence  thus  taken  in  the  second 
suit  might  be  read  in  the  first  suit,  was 
refused. 

Adjourned  summons  taken  out  by  Sarah 
Angus  Hay,  that  the  depositions  of  James 
Hay,  taken  before  one  of  the  examiners  of 
the  Court  in  the  suit  of  Hay  v.  Hill,  might 
be  read  as  evidence  on  the  part  of  the  appli- 
cant, and  treated  as  if  taken  in  the  above 
suit  of  Hill  V.  Hibbit. 

The  last-mentioned  suit,  which  was  for 
the  administration  of  the  real  and  personal 
estate  of  John  Wight  Wight,  deceased  in- 
testate, had  been  instituted,  March  13th, 
1868,  principally  with  the  object  of  discovei^ 
ing  who  were  the  heirs  and  next-of-kin  of 
the  intestate. 

On  the  30th  of  July,  1868,  an  adminis- 
tration decree  directing  the  usual  accounts 
and  inquiries  was  made,  but  some  delay 
occurred  in  drawing  up  this  decree,  and 
before  it  had  been  drawn  up,  on  the  12th 
of  November,  1868,  the  claimant,  S.  A.  Hay, 
who  was  not  a  party  to  the  suit  of  Hill  v. 
Hibbit,  filed  her  bill  against  the  plaintiff 
and  the  defendant  to  the  first  suit,  claiming 
to  be  one  of  the  co-heirs  and  next-of-kin  of 
the  intestate  as  the  daughter  of  one  of  his 
deceased  sisters,  and  praying  administration 
of  his  estate  in  the  same  terms  as  the  plain- 
tiff in  the  first  suit. 

Miss  Hay  in  her  bill  alleged  that  in 
order  to  prove  her  claim  the  evidence  of 
her  father  James  Hay  was  necessary ;  that 
James  Hay  was  upwards  of  eighty  years  of 
age,  and  it  was  important  to  her  that  his 
evidence  should  be  taken  de  bene  esse,  and 
it  was  not  safe  for  her  to  wait  till  the 
inquiries  in  the  first  suit  as  to  the  persons 
entitled  to  the  real  and  personal  estate  of 
the  intestate  were  prosecuted.  Towards  the 
end  of  November  the  decree  in  Hill  v. 
Hibbit  was  drawn  up.  An  order  was 
obtained  in  the  suit  of  Hay  v.  HUl  to 


Digitized  by 


Google 


448 


COURTS  OP  CHANCERY: 


[N.  S. 


examine  Mr.  James  Hay  de  bene  e»9e  on 
behalf  of  the  plainti£^  and  the  defendants 
in  that  soit  had  been  served  with  notices 
of  appointments  for  the  examination  of 
Mr.  Hay  before  one  of  the  examiners  of 
the  court  They  accordingly  attended  the 
examinations,  which  took  place  on  the  28th 
of  November,  1868,  and  the  16th  of 
January,  1869,  and  cross-examined  Mr. 
James  Hay. 

On  the  22nd  of  January,  1869,  advnu 
tisements  were  published  in  pursuance  of 
the  decree  in  HiU  ▼.  Hibbity  under  which 
Miss  Hay  came  in  as  a  claimant  On 
the  13th  of  Februaiy  she  took  out  this 
'  summonsL 

Mr.  J,  WaUer,  on  behalf  of  the  appli- 
cant, said  that^  although  there  was  no 
authority  to  support  sudi  an  application, 
the  order  asked  for  appeared  upon  prin- 
ciple to  be  one  of  course.  Long  depositions 
had  been  taken  at  great  cost.  The  parties 
to  the  first  suit  of  HOI  ▼.  HMit  had 
attended  before  the  examiner  and  cross- 
examined  the  witness.  If  the  application 
were  refused  there  would  have  to  be  another 
examination  of  the  same  witness  by  the 
same  parties,  and  on  precisely  the  same 
point 

Mr,  Amphlett  and  Mr.  Bedwdlap^petixed 
for  the  plaintiff  in  HiU  v.  Hibbit^  and 

Mr.  A.  E.  MiOer  and  Mr.  W.  W. 
CoopeTy  for  the  defendants  in  that  suit;  but 
they  were  not  called  upon  to  aigue  the 
case. 

Jambs,  Y.C.  said  he  had  no  jurisdiction 
to  make  the  order  asked.  Evidence  taken 
de  bene  esse  was  not  to  be  used  until  it 
became  necessary.  It  would  be  altering  the 
whole  principle  of  such  examinations  if 
the  application  wore  granted.  It  must  be 
refused,  with  costs. 

Solidton — Mean.  Meyriok,  0«dge  k  Loaden, 
MeMTB.  Dimoan  ft  Morton,  Mean.  Shirriff  ft 
Son  and  MeMra.  Sidney  Smith  ft  Son,  for  all 
parties  interetted. 


Jambs.  V  C  f  ^-^''^^  *'•  '^^  London  and 

^^  jg  '  <        LANGASHIBB   FIBB  IN8UB- 
•     I       ANOB  OOMPANT. 

Practice — Ckiuse  set  down  by  one  of 
severed  Defendants — Form  of  Order. 

Semble — v^urt  a  cause  set  down  by  a 
defendant  comes  on  for  hearing^  and  the 
plaint^  does  not  appear,  another  defendant 
who  has  not  set  it  down  nor  been  served 
with  a  subpoena  to  hear  judgment  is  not 
entkledy  although  he  appears  to  have  the  btil 
dismissed  agaiinst  him. 

In  this  case  issues  had  been  directed 
which  had  been  found  adversely  to  the 
plaintiff;  and  the  cause  now  came  on  for 
hearing,  having  been  set  down  by  the 
defendants,  the  London  and  Lancashire 
Fire  Insurance  Company.  They  had  served 
the  plaintiff  with  a  suijpcena  to  hear  judg- 
ment, but  neither  they  nor  the  plunt^ 
had  served  the  other  dcdTendants. 

The  plaintiff  did  not  appear. 

Mr.  Rodwdlj  for  the  Insurance  Com- 
pany.— We  have  done  all  that  as  defen- 
dants we  are  bound  to  do ;  and  I  ask  that 
as  against  us  the  bill  may  be  dismissed 
with  costs. 

Mr.  Bardswelly  for  two  other  defendants, 
who  had  not  set  the  cause  down,  asked  that 
as  against  them  also  the  bill  might  be  dis- 
missed with  costs.     He  referred  to 
Clarke  v.  Dunn,  5  Madd.  474. 
Smith  V.  WeOsy  6  Ibid.  193. 

Jambs,  Y.C.  having  expressed  a  doubt 
as  to  the  proper  form  of  order,  requested 
the  registrar  to  draw  up  the  usual  order  in 
such  a  case. 

The  order,  as  ultimately  settled  in 
accordance  with  the  opinion  of  a  majority 
of  the  registrars,  was,  tjiat  the  biU  stand  dis- 
missed with  costs  as  against  the  defendants, 
the  London  and  Lancashire  Fire  Insurance 
Company. 

The  cause  was  not  again  mentioned  in 
court 


SoHdton— Mr.  Y.  Franco,  for  plaintiff;  M< 
Manom,  Dadleyft  Chamhen^  fordofondanta. 
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Lord  Romillt,  M.R. 
June  1,  3. 


THE  WATFORD  AND 
KICKMAN8W0RTH 
RAILWAY  COMPANY 
V.  THE  LONDON  AND 
NORTH  -  WESTERN 
RAILWAY  COMPANY. 


Railway/  Companies*  Arbitration  Act^ 
1859 — Agreement  to  refer — Jurisdiction — 
Account, 

An  agreement^  coming  mtkin  section  2. 
of  the  Railway  Companies*  Arbitration  Act, 
1859,  to  refer  matters  to  arbitration  is 
founder  section  26.  of  the  same  act  J  obliga- 
tory on  and  ousts  the  jurisdiction  of  the 
Court  of  Cliancery. 

This  was  the  hearing,  upon  motion  for 
decree,  of  a  suit  to  obtain  a  declaration  of 
the  rights  of  the  two  companies,  and  for 
the  taking  accounts  and  payment  of  what 
should  be  found  due  to  the  plaintiff  com- 
pany, under  an  agreement  made  between 
the  two  companies,  and  dated  the  16th  of 
June,  1862. 

The  chief  terms  of  this  agreement  were 
shortly  these,  viz.,  that  as  suon  as  their 
railway  should  be  completed  to  the  satis- 
faction of  the  inspector  to  be  appointed 
by  the  Board  of  Trade,  so  as  to  be 
opened  for  public  traffic,  and  should 
have  been  passed  by  such  inspector, 
together  with  all  proper  and  sufficient 
sidings,  stations,  approaches,  works  and 
conveniences,  the  plaintiff  company  should 
hand  the  same  over  to  the  defendant 
company,  who  should  thereafter  work  and 
use  the  same  with  their  own  engines 
and  carriages,  and  at  their  own  expense ; 
that,  on  or  after  the  expiration  of  one 
year  after  the  completion  and  opening 
for  traffic  of  the  railway,  the  defendant 
company  would,  at  their  own  expense,  keep 
in  repair  and  maintain  the  same  in  good 
worlong  order  or  condition ;  that  the  tolls, 
rates  and  charges  (to  be  fixed  and  levied  as 
therein  provided)  should  be  received  by  the 
defendant  company,  that  company  keeping 
and  submitting  half-yearly  to  the  plaintiff 
company  accounts  of  the  gross  earnings; 
and  that  the  defendant  company  should 
pay  fifty  per  cent  of  such  gross  earnings 
by  half-yearly  payments  to  the  plaintiff 
company. 

Nbw  Srbiiis,  38. — Chanc. 


The  agreement  also  contained  (paragraph 
18.)  the  following  clause  : 

"  In  every  case  in  which  any  difference 
shall  arise  between  the  London  and  North- 
Western  Company  and  the  Watford  Com- 
pany touching  the  true  intent  or  construc- 
tion of  this  agreement,  or  touching  anything 
to  be  done,  suffered  or  omitted  in  pursuance 
of  this  agreement^  or  touching  any  of  the 
incidents  or  consequences  of  this  agreement, 
or  touching  any  breach  or  non-fulfilment 
of  this  agreement,  or  touching  any  liability, 
damages,  losses,  costs  or  expenses,  by  reason 
of  any  such  breach  or  non-fulfilment,  or 
touching  any  claim  or  demand  relating  to 
any  such  liability,  damages,  losses,  costs  or 
expenses,  or  otherwise  relating  to  the  pre- 
mises, every  such  difference  shall  be  referred 
to  and  determined  by  arbitration  according 
to  the  provisions  of  the  Railways  Com- 
panies' Arbitration  Act,  1859." 

The  consent  of  the  Board  of  Trade  to  the 
opening  of  the  line  was  obtained  on  the  30th 
of  September,  1 862,  and  the  line  was  opened 
on  the  following  day. 

The  bill  claimed  that  there  was  due  to 
the  plaintiff  company,  under  the  above 
agreement,  fifty  per  cent  (or  one  moiety) 
of  8,275/.  9s.  5d,  gross  traffic  earnings 
alleged  to  be  admitted  to  have  been  received 
by  the  defendant  company ;  and  also  claimed 
that  such  admitted  receipts  were,  in  fact, 
less  than  the  actual  receipts;  and  prayed 
that  the  relative  rights  of  the  two  com- 
panies under  the  above  agreement  might 
be  declared ;  and  that  an  account  might  be 
taken  of  the  tolls,  rates  and  charges  levied 
or  charged  by  the  defendant  company  for 
the  conveyance  of  traffic  upon  or  over  the 
railway  of  the  plaintiff  company ;  and  that 
what  should  be  found  due  to  the  plaintiff 
company  in  respect  thereof  might  (with 
interest  at  5L  per  cent  on  arrears,  with 
half-yearly  rests)  be  ordered  to  be  paid  to 
the  plaintiff  company. 

The  defendant  company  claimed,  by  their 
answer,  to  be  entitled  to  set  off  against 
the  plaintiff's  claim  items,  amounting  to 
more  than  the  plaintiff's  claim  in  respect 
of  expenses  incurred  by  them  in  completing 
the  line  and  certain  sidings,  stations  and 
approaches,  which  they  alleged  ought  to 
have  been  completed  by  the'  plaintiff  com- 
pany ;  and  also  for  rent  for  the  use  of  their 
Watford  Station  prior  to  the  time  fixed  for 
3M 
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the  commencement  of  the  operation  of  the 
agreement  They  also  submitted  and  in- 
sisted that  the  proper  remedy  of  the  plaintiff 
was  by  an  action  at  law,  or  by  a  reference 
to  arbitration  under  the  said  agreement, 
and  not  by  a  suit  in  equity. 

Mr,  Locock  Webb  (Sir  Richard  BaggaUay 
with  him),  for  the  plaintiff  company. 

Mr,  Speed,  for  the  defendant  company, 
contended,  first,  that  the  account  asked  was 
of  a  simple  kind,  and  could  be  obtained  in 
an  action  at  law — 

The  NorthrEasiem  Raibmy  Company 

V.  MaHin,  2  Phill.  758. 
The  Taff  Vafe   Railway  Company  v. 

Nixon,  1  H.L.  Cas.  111. 
Dabbs  V.  Nngent,  11  Jur.  N.S.  943. ' 
Dinwiddie  v.*  Bailey,  6  Ves.  136. 
Phillips  V.  Phillips,  9  Hare,  471 ;  s.  c. 

22  Law  J.  Rep.  (n.s.)  Chanc.  141. 
Padwick  v.  Hurst,   18  Beav.  676;  8.C. 

23  Law  J.  Rep.  (n.s.)  Chana  657. 
Foley  V.  Hill,  2  H.L.  Cas.  28. 

Smith  V.  Leveavx,  2  De  Gex,  J.  dl^  S.  1; 
S.C.  33  Law  J.  Rep.  (n.s.)  Chanc.  167. 

Moxon  V.  Bright,  Law  Rep.  4  Chanc. 
292. 
Secondly,  that  the  Court  would  not  direct 
an  account  in  a  case  in  which  it  could  not 
specifically  enforce  the  performance  of  the 
whole  agreement,  which  could  not  be  done 
in  the  present  case  on  account  of  the  clauses 
relating  to  the  working  of  the  line.  Thirdly, 
the  jurisdiction  of  the  Court  was  taken 
away  by  the  arbitration  clause  of  the  agree- 
ment (par.  18),  having  regard  to  the  pro- 
visions contained  in  sections  2.  and  26.  of  the 
Railway  Companies'  Arbitration  Act,  1859, 
22  <k  23  Vict.  c.59(l). 

(1)  These  seoiionB,  eo  far  m  is  neoenuy  for  the 
present  report,  are  as  follows : 

Section  2.  "Any  two  or  more  railway  com- 
panies, whether  already  or  hereafter  incorporated 
(in  this  Act  called  *the  companies'),  from  time 
to  time,  by  writing  ander  their  respective  common 
seals,  may  agree  to  refer  and  may  refer  to  arbitra- 
tion, in  accurdanoe  with  this  act,  any  then  existing 
or  fature  differences,  qaeetions,  or  other  matters 
whatsoever  in  which  they  then  are  or  thereafter 
■hall  be  mutually  interested,  and  which  they  might 
lawfully  settle  or  dispose  of  by  agreement  between 
themselves.** 

Section  26.  *'Fnll  effect  shall  be  given  by  all 
the  superior  Courts  of  law  and  equity  in  the  United 
Kingdom,  according  to  their  respective  jurisdic- 
tion, and  by  the  companies  respectively,  and  other- 
wise, to  all  agreements,  references,  arbitrations, 
and  awards  in  accordance  with  this  act.** 


Sir  R,  BaggaUay,  in  reply,  was  heard 
upon  the  third  point  only,  in  reference  to 
which  he  cited 

Cook   V.   Catchpole,  34   Law   J.    Rep. 
(n.s.)  Chanc.  60. 

The  Mastjsr  op  the  Rolls  (June  3). — 
On  looking  at  the  papers  in  this  case  I  am 
quite  satisfied  that  the  account  prayed  by 
tiie  bill  is  not  one  that  would  be  taken  in 
an  action  at  law,  but  would  be  referred 
to  arbitration  immediately.  Many  cases 
have  been  cited  to  me,  but  in  these  ques- 
tions of  account  one  case  does  not  govern 
another,  but  each  case  depends  on  its  own 
particular  merits.  I  am  quite  clear  that  the 
nature  of  this  particular  case  is  such  that  it 
would  be  a  proper  case  for  an  account  in 
equity ;  but  a  greater  difficulty  arises  out 
of  the  contract  to  refer  disputes  to  arbitra- 
tion. I  am  of  opinion  that  it  is  impossible 
to  evade  the  words  of  the  agreement  The 
plaintiffs  assert  that  the  whole  question 
between  them  is  to  be  governed  by  the 
agreement,  which  they  say  has  not  been 
observed  by  the  defendants ;  and  they  also 
say  that  the  case  made  by  the  defendants 
for  set-off  rests  upon  an  alleged  under- 
standing which  was  no  part  of  the  agree- 
ment It  is  impossible,  however,  to  escape 
from  the  words  of  the  arbitration  clause ; 
the  matters  complained  of  by  the  plaintiff 
have  been  done  by  the  defendants  either 
in  pursuance  of  a  right  which  they  have 
under  the  agreement,  or  in  nonfulfilment 
of  their  obligation  under  the  agreement ; 
and,  in  either  case,  these  matters  come 
within  the  questions  agreed  to  be  referred 
to  arbitration. — [His  Lordship  then  read 
clause  18.  of  the  agreement  and  sections  2. 
and  26.  of  the  act,  and  continued] — The 
present  questions  being  thus  clearly  within 
the  matters  agreed  to  be  referred,  it  remains 
to  be  considered  whether  section  26.  makes 
the  reference  to  arbitration  compulsory  and 
ousts  the  jurisdiction  of  the  Court,  which 
is  not  ousted  by  an  ordinary  agreement  to 
refer. 

The  question  is  quite  new  to  me,  and  no 
decision  in  point  has  been  cited.  The  agree- 
ment, however,  being  clearly  within  the 
description  contained  in  the  2nd  section  of 
matters  which  may  be  referred,  I  think  that 
the  words  of  section  26.  are  conclusive,  and 
render  it  compulsory  on  the  Court  to  give 
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^11  effect  to  the  agreement.  If  the  defen- 
dants will  consent  to  waive  the  point,  and 
if  both  sides  can  agree  as  to  the  amounts 
of  the  items  in  dispute,  I  shall  have  no 
objection  to  act  as  arbitrator,  and  to  hear 
in  chambers  and  decide  on  the  rights  of 
the  parties  under  the  agreement;  but  if 
the  defendants  insist  upon  their  right  to 
take  the  objection  that  ihe  plaintiff's  claim 
is  covered  by  the  arbitration  clause,  I  must 
dismiss  the  plaintiff's  bill,  but  without 
costs,  since  the  defendants  might  have 
raised  the  point  by  plea. 

Solicitors — Mr.  W.  Clarke,  for  the  plaintiff  com- 
pany ;  Mr.  J.  Blenkinsop,  for  the  defendant 
company. 


Malins,  V.C. 
Feb.  23. 


MARRIOTT  V.  ABELL. 


Will,  Construction  of — Divesting  Clause 
— Survivors  or  Survivor  —  Death  of  all 
Legatees  before  Period  of  Distribution, 

Bequest  of  personalty  to  M.  B,  for  life^ 
and  after  her  decease  to  eight  pei'sons  by 
name  in  equal  shares^  with  a  direction  that 
in  case  of  the  death  of  any  of  them  before 
the  death  of  M,  B,  the  share  or  shares  of 
Atm,  her  or  them  so  dying  should  be  paid 
to  the  survivors  or  survivor  share  and  share- 
alike.  The  eight  legatees  survived  the  testator^ 
but  all  died  in  the  lifetime  of  M,  B: — Held, 
thai  the  divesting  clause  had  no  operation^ 
there  being  no  survivor  at  the  death  of  the 
tenant  for  life,  and  therefore  the  original 
one^ghth  share  of  each  legatee  passed  to  his 
representatives, 

Crowder  v.  Stone,  3  Russ,  217;  s.  c.  7 
Law  J,  Rep,  Chanc.  93,  is  a  questionable 
authority, 

George  Butterworth,  by  his  will,  dated 
the  29th  of  July,  1822,  gave  all  his  real 
and  personal  estate,  upon  trust,  after  con- 
version, to  invest  and  pay  the  income  to 
Martha  Barton  for  life,  if  she  should  so 
long  continue  unmarried,  and  after  her 
death  or  marriage  to  pay  and  transfer  the 
whole  fund  to  Ave  persons  therein  named 
in  equal  shares,  their  interests  to  be  vested 
«t  the  time  of  his  decease.  Shortly  after- 


wards the  testator  executed  a  codicil  to  his 
will  in  the  following  terms : 

"Whereas  I  have  by  my  said  will 
directed  Thomas  Budgett  and  Thomas 
Butterworth,  my  trustees  therein  named, 
and  the  survivor  of  them,  his  executors  and 
administrators,  to  pay,  assign  and  transfer 
the  whole  of  the  moneys  to  arise  from  the 
sale  of  my  real  and  personal  estate  after 
the  death  or  marriage  of  Martha  Barton 
therein  named,  and  after  payment  of  the 
annuities  and  sums  of  money  therein  men- 
tioned, and  the  security  or  securities  in  or 
upon  which  the  same  or  any  part  thereof 
should  or  might  be  then  vested,  and  the 
interest,  dividends  and  produce  which 
should  arise  from  or  in  respect  of  the  same 
from  the  death  or  marriage  of  the  said 
Martha  Barton,  to  Samuel  Bower  and 
Catherine  Bower,  John  Marriott  and  Han- 
nah Marriott,  and  Charles  Butterworth  (1), 
in  equal  parts,  shares  and  proportions,  to 
and  for  his,  her  and  their  own  use ;  and 
I  did  thereby  declare  their  interests  there- 
in to  be  vested  interests  at  the  time  of  my 
death :  now,  I  do  hereby  direct  the  said 
Thomas  Budgett  and  Thomas  Butterworth, 
and  the  survivor  of  them,  his  executors 
or  administrators,  to  pay,  assign  and 
transfer  the  said  moneys,  not  only  to  the 
said  Samuel  Bower,  Catherine  Bower,  John 
Marriott,  Hannah  Marriott  and  Charles 
Butterworth,  but  also  to  Elizabeth  Ann 
Church,  John  Church  and  EUzabeth  Church, 
in  equal  parts,  shares  and  proportions,  to 
and  for  his,  her  and  their  own  use  and  bene- 
fit And  I  do  hereby  direct  that  in  case  of 
the  death  of  any  of  them  before  the  death 
or  marriage  of  the  said  Martha  Barton,  the 
share  or  shares  of  him,  her  or  them  so  dying 
shall  go  and  be  paid  to  the  survivors  or 
survivor  of  them  equally,  share  and  share 
alike." 

The  eight  legatees  named  in  the  codicil 
survived  the  testator,  but  all  of  them  pre- 
deceased Martha  Barton,  the  tenant  for  life, 
who  died  in  1864,  without  having  married. 

The  question  now  was,  who  became 
entitled  at  her  death  under  the  gift  in 
remainder  1 

(1)  The  will  contained  a  direction  which  wag  not 
recited  in  the  codicil,  that  in  case  of  the  death  of 
Charles  Butterworth  before  the  death  or  marriage 
of  Martha  Barton  his  share  should  go  oyer  to  his 
father,  Tbomai  Butterworth. 
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Mr,  Cadman  Jones^  for  the  pUdntiffB,  the 
representatives  of  Hannah  Marriott,  the  hist 
survivor  of  the  eight  legatees,  relied  on 
Croufder  v.  /S^m^,  3  Russ.  217;  8.C  7 
Law  J.  Rep.  Chanc.  93; 
and  argued  that  the  word  "  survivor  "  must 
be  taken  in  its  natural  sense,  with  refer- 
ence to  the  survivorship  of  the  legatees 
inter  se;  therefore  Hannah  Marriott,  as  the 
last  survivor,  took  all  the  accrued  shares  as 
well  as  her  own  original  share. 

SIalins,  V.C.  expressed  doubt  as  to  the 
ority  of  Crowder  v.  StonCj  and  referred 
to  Harrison  v.  Foreman^  5  Ves.  207,  and 
SturgesB  v.  Pearmm,  4  Madd.  411.1 

Mr,  Glassff  as  cnnieus  Curiae,  pointed  out 
that  Crowder  v.  Stone  had  been  questioned 
by  Sir  J.  Leach  in 

Ranelagh  v.  Ranelagh,  2  MyL  &  K. 

441,  443;  s.c.  1  Law  J.  Rep.  (n.s.) 

Chanc.  183. 

Mr.  C.  Jones. — But  those  authorities  do 

not  affect  the  question  raised  by  the  present 

case,  viz.,  to  what  period  the  survivorship 

is  to  be  referred.  The  principle  of  Crowder 

V.   Stone  is  expressly  recognized  by  Vice 

Chancellor  Wood  in 

Wilmott  V.  Fleioitt,  13  W.  Rep.  856, 
and  the  same  principle  is  supported  by  the 
decisions  in 

Bright  v.  Rowe,  3  Myl.  k  K.  316, 
and 

Ive  V.  King,  16  Beav.  46  ;  s.c.  21  Law 
J.  Rep.  (N.s.)  Chanc  560. 
Crowder  v.  Stone  was  not  cited  in 

LiUlejohns  v.  Household,  21  Beav.  29, 
nor  in 

Cambridge  v.  Rous,  26  Beav.  409. 
The  decision  in 

White  V.  Baker,  2   De  Gex,  F.  <k  J. 
55 ;     a  c.    29   Law  J.    Rep.    (n.s.) 
Chanc  577, 
"  turned  wholly  on  the  particular  language 
of  the  will,"  per  Vice  Chancellor  Wood  in 
In  re  Httnter*s  Trusts,  Law  Rep.  1  Eq. 
298. 
He  also  cited — 

Cripps  V.  WolcoU,  4  Madd.  11, 
and 

Jn  re  Corhett's  Trusts,  Johns.  591. 

Mr,  W,  Barber^  for  the  executor  of 
Thomas  Butterworth,  the  father  of  Charles 
Butterworth,  submitted  that  the  survivor- 
ship clause  in  the  codicil  only  referred  to 


the  three  new  legatees  therein  named,  an<F 
did  not  apply  to  the  original  legatees  named 
in  the  wUl;  therefore  the  direction  which 
was  found  in  the  original  will,  that  the 
share  of  Charles  Butterworth  should  be 
paid  to  his  father  in  the  event  of  his  dying 
before  the  death  or  marriage  of  Mutha 
Barton,  took  effect,  and  the  gift  over  was 
not  defeated  by  the  codicil 

S^ALiNS,  V.C,  however,  held  that  the 
^  t  legatees  must  be  treated  as  forming 
one  class  only,  and  that  the  clause  of  sur- 
vivorship referred  to  the  whole  class,  so 
that  if  the  clause  operated  at  all,  it  operated 
upon  the  share  of  Charles  Butterwoiih,  and 
in  effect  revoked  the  gift  over  contained  in 
the  will  to  Thomas  Butterworth.] 

Mr,  J,  W,  Chitty,  for  the  representatives 
of  Charles  Butterworth,  who  died  last  but 
one  of  the  residuary  l^atees,  supported  the 
argument  of  the  plaintiffs,  as  to  the  period 
of  survivorship;  but  contended  that  only 
the  original  share  of  each  legatee  went  over 
at  his  or  her  death  to  the  survivors,  while 
the  accrued  shares  passed  to  the  1^^  per- 
sonal representatives  of  the  legatee  to  whom 
they  had  accrued.  The  result  would  be  to 
carry  out  the  benefit  of  the  survivorship  clause 
to  the  fullest  extent,  because  all  the  legatees, 
except  the  one  who  died  first,  would  take 
something. — He  reviewed  the  authorities 
already  mentioned. 

Mr,  Rodwell,  for  the  representative  of 
John  Church,  who  died  first  of  the  eight 
legatees,  referred  to 

Page  v.  May,  24  Beav.  323 ;  s.  c  27 
Law  J.  Rep.  (n.s.)  Chanc  242, 
and  was  proceeding  to  argue  that  in  the 
event,  which  had  happened,  of  all  the  legar 
tees  dying  before  tiie  tenant  for  life,  tiie 
share  of  each  passed  to  his  representatives, 
and  the  survivorship  clause  had  no  opera- 
tion, when  he  was  stopped  by  the  Court 

Mr,  Herbert  Smith,  for  the  heir-at-law. 

Malins,  V.C,  after  reading  the  will  and 
codicil,  and  disposing  of  the  point  raised 
by  Mr.  Barber,  as  mentioned  above,  pro- 
ceeded— The  case  resolves  itself  into  this. 
There  is  a  gift  to  Martha  Barton  for  life, 
and  after  her  death  to  eight  persons  by 
name  absolutely,  with  a  du'ection  that  in 
case  of  the  death  of  any  of  them  in  the 
lifetime  of  Martha  Barton,  the  share  or 
shares  of  him,  her  or  them  so  dying  shall 
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go  over  to  the  survivors  or  survivor.  But 
inasmuch  as  all  the  eight  legatees  have 
died  in  the  lifetime  of  Martha  Barton,  the 
tenant  for  life,  the  question  now  is,  who 
has  become  entitled  to  the  residuary  estate 
under  the  gift  in  remainder?  The  construc- 
tion relied  on  by  Mr.  Jones  and  Mr.  Chitty 
is,  that  the  words  **  survivors  or  survivor" 
apply  to  the  death  of  each  legatee,  so  that 
as  each  died  his  or  her  share  went  to  the 
then  survivors,  that  is,  when  the  first  died 
his  share  went  to  the  seven  who  survived; 
when  the  next  one  died  his  share  went 
to  the  six,  and  so  on;  the  consequence  of 
which  would  be,  that  of  all  those  persons 
the  only  one  who  would  not  get  anything 
or  transmit  any  interest  to  his  represen- 
tative would  be  the  one  who  died  first, 
because  on  the  death  of  the  second,  although 
his  original  eighth  share  would  go  over  to 
the  six  survivors,  his  seventh  of  an  eighth, 
which  had  accrued  to  him  upon  the  death 
of  the  first,  would  pass  to  his  represen- 
tatives; and  so  on  upon  each  successive 
death. 

Now,  this  would  be  a  very  fantastic 
disposition  of  property,  and,  in  my  opinion, 
opposed  to  every  probable  intention  of  the 
testator.  In  all  these  cases  of  construction 
certain  rules  have  been  adopted  by  the 
Court  with  the  view  of  carrying  out  the 
probable  intention  of  a  testator.  One  of 
these  is,  that  if  there  be  a  gift  to  a  person 
for  life  or  a  limited  period,  and  then  over 
to  a  class,  and  the  "survivors  or  survivor" 
of  that  class,  the  word  "survivor"  is  uni- 
formly referred  to  the  period  of  distri- 
bution. That  was  settled  by  Grippa  v. 
Wolcott  with  respect  to  personal  estate, 
aud  as  to  real  estate  by  the  more  recent 
case  of  €hreg9on'8  Trusts  (2).  In  the  present 
case  it  is  not  disputed  that  if  there  had 
been  a  gift  to  Martha  Barton  for  life,  and 
after  her  death  to  the  eight  legatees,  or 
the  survivors  or  survivor  of  them,  then  if 
only  one  survived,  that  one  would  have 
taken  the  whole;  or  that  if  all  the  eight 
had  died  in  her  lifetime,  there  being  no 
person  or  persons  to  answer  the  description 
of  "  survivor  or  survivors,"  the  original  gift 
in  favour  of  the  whole  class  would  remain 
unaffected  by  the  survivorship  clause,  and 

(2)  2  De  Gex,  J.  &  S.  428;  b.o.  84  Law  J.  Rep. 
(ir.s.)  Gbaoo.  41. 


the  property  would  go  to  the  representa- 
tives of  the  eight  But  the  gift  is  not 
made  precisely  in  that  form,  and  the  Court 
must  determine  to  what  period  the  words 
of  survivorship  refer.  What  is  the  testator 
directing  his  attention  to  ?  There  is  a  gift 
in  the  will  to  Martha  Barton  for  life,  and 
after  her  decease  to  the  five  persons  named 
in  the  will,  to  whom  three  more  are  added 
by  the  codicil,  and  then  there  is  a  clause 
of  survivorship  in  the  event  of  any  of  the 
legatees  dying  before  the  death  of  Martha 
Barton.  The  testator  was  directing  his 
attention  to  the  death  of  Martha  Barton, 
and  the  words  "survivors  or  survivor" 
must,  in  my  opinion,  be  taken  as  referring 
to  that  period.  Then  there  being  at  that 
time  no  survivors  or  survivor,  what  effect 
can  the  divesting  clause  have  upon  the 
original  gift  ?  It  can  have  no  operation  at 
alL  I  drew  the  attention  of  counsel  to 
Sturgess  v.  Pearson ^  which,  in  my  opinion, 
is  the  same  in  principle  as  the  present  case, 
and  that  case  was  founded  upon  the  deci- 
sion of  ^ir  W.  Grant,  made  as  long  ago  as 
1800,  in  the  case  of  Harrison  v.  Foreman, 
— [Bis  Honour  commented  upon  the  cases 
referred  to,  and  continued] — But  it  is  said 
that  the  construction  which  I  am  here  put- 
ting on  the  words  "survivors  or  survivor" 
is  opposed  to  Lord  Lyndhurst's  decision 
in  Crowds  v.  StoTie,  which  decision  is,  no 
doubtj  in  favour  of  Mr.  Jones's  and  Mr. 
Chitty's  contention,  because  if  I  were  to 
follow  that  case  the  decree  here  would  be, 
that  on  the  death  of  each  legatee  his  share 
went  over  to  the  then  survivors.  It  appears 
to  me  that  great  inconvenience  would  arise 
from  such  a  construction,  nor  could  it  be 
consonant  with  the  testator's  intention;  and 
although  very  great  weight  must  necessarily 
attach  to  any  decision  made  by  that  end- 
nent  Judge,  my  impression  is,  that  his 
decision  has  never  been  followed  in  any 
case  in  which  Harrison  v.  Foreman  and 
Sturgess  v.  Pearson  were  cited.  Certainly 
LiUlejohns  v.  Household  is  directly  opposed 
to  it,  as  well  as  Cambridge  v.  Eous,  1 
think,  therefore,  the  law  is  now  settled  that 
where  there  is  a  tenancy  for  life,  with 
remainder  to  a  class,  and  the  survivors  or 
survivor  of  that  class,  and  none  of  them 
survive  the  tenant  for  life,  the  divesting 
clause  has  no  operation.  Here  the  testator 
was  directing  his  attention  solely  to  the 
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death  of  Martha  Barton,  and  intended  those 
who  survived  her  to  take,  not  those  who 
survived  each  other.  But  in  default  of 
there  being  any  such  survivor,  each  of  the 
legatees  took  his  one-eighth  under  the 
original  gift,  and  the  share  of  each  passed 
to  his  representatives.  There  must  be  a 
declaration  to  that  effect 

As  to  the  case  of  White  v.  BakeVy  I 
concur  with  the  observation  of  the  present 
Lord  Chancellor,  that  it  was  decided  whoUy 
upon  the  particular  language  of  the  will 

Solioiton — Messrs.  Rickards  &  Walker,  agents  for 
Mr.  J.  Moody,  Derby,  for  plaintiffs ;  Messrs. 
Paine  &  Lay  ton,  for  other  parties  interested. 


James,  V.C.  \  daun  v.  the  city  of  london 
April  22, 23;  >     breweey  company  (lim- 
May  6.      j      ited). 


Mortgage — Priorities —  PMloHouse — 
First  Mortgage  to  Brewers — Second  Mort- 
gage to  Distillers — CtLstom  of  Trade — 
Tacking, 

A  company  of  brewers  took  a  mortgage  of 
a  public-house  and  other  premises^  as  a 
security  for  a  debt  then  due  to  tJiem  from 
the  publican^  and  for  future  advances  to  be 
made  and  beer  to  be  supplied  by  them  to 
him.  Subsequently y  a  firm  of  distillers  took  a 
second  mortgage  of  the  same  premises  as  a 
security  for  a  debt  then  due  to  them  from  the 
publican,  and  for  future  advances  and  goods 
to  be  supplied  by  them,  and  they  gave  to  the 
brewerf^  company  notice  of  their  mortgage : 
— Held,  after  the  notice  to  the  brewers^  com- 
pany of  the  distiller's  mortgage,  that  the 
priorities  between  them  must  be  regulated 
by  the  respective  dates  of  the  advances  being 
made  and  goods  supplied  by  them  respec- 
tively, 

Semble — Tliere  is  not,  as  between  brewers 
and  distillers,  any  custom  of  trade  affecting 
their  priorities  as  mxyrtgagees  in  a  manner 
different  from  the  rule  of  law  decided  in 
Hopkinson  v.  Rolt,  9  H.L.  Cas,  514;  s.  c. 
34  Law  J.  Rep,  (n.s.)  Chanc.  468. 

This  suit  was  instituted  by  the  plaintiffs, 
as  the  second  equitable  mortgagees  of  the 


"  Green  Dragon  "  publio-honse.  Fore  Street, 
in  the  city  of  London,  and  other  pro- 
perty, to  determine  their  priorities  as 
against  the  defendants,  the  City  of  Lon- 
don Brewery  Company  (Limited),  the 
first  equitable  mortgagees  of  the  same 
premises. 

The  plaintiffs  carried  on  the  business  of 
distillers,  in  London,  under  the  firm  of 
"  Holme,  Sewell  k  Co."  The  defendants, 
the  brewery  company,  in  1860,  succeeded 
to  the  business  and  rights,  credits  and 
effects  of  Messrs.  Felix  Calvert  &  Co., 
brewers,  and  had  since  that  time  carried 
on  the  business  of  brewers  in  London.  On 
the  26th  of  March,  1858,  the  defendant 
George  Smith,  the  lessee  of  the  '*  Green 
Dragon"  public-house  and  certain  mes- 
suages adjoining,  deposited  his  lease  and 
other  title-deeds  of  the  leasehold  premises 
with  Messrs.  Felix  Calvert  k  Co.,  and 
signed  a  memorandum  of  the  same  date, 
stating  that  the  deposit  with  Messrs.  FeHx 
Calvert  k  Co.  was  made  for  the  purpose  of 
securing  to  them  repayment  of  the  sum  of 
202^.,  lent  by  them  to  him,  with  interest 
at  bl,  per  cent  per  annum;  and  Smith 
thereby  undertook,  whenever  required  so 
to  do,  to  execute  to  the  mortgagees  an 
assignment,  by  way  of  mortgage,  of  the 
leasehold  premises,  and  his  interest  therein, 
and  of  the  fixtures  and  fittings  upon  the 
premises,  and  the  goodwill  of  the  trade  of 
a  publican,  carried  on  in  the  said  house, 
for  securing  the  said  sum  of  202/L  and 
interest  thereon,  as  well  as  any  other  sum 
or  sums  of  money,  with  interest  at  the  rate 
aforesaid,  in  which  he  might  become  in- 
debted to  the  said  firm  on  any  account 
not  exceeding  in  the  whole  amount  the 
principal  sum  of  500/.,  with  mortgagee's 
costs,  charges  and  expenses ;  and  he  thereby 
declared  that  in  the  mean  time,  until  the 
aforesaid  mortgage  should  be  executed,  the 
said  leasehold  premises,  fixtures,  fittings 
and  goodwill  should  stand  charged  with 
the  payment  of  the  moneys  and  interest 
aforesaid.  On  the  7th  of  July,  1865,  the 
brewery  company  made  to  Smith  a  further 
advance  of  lOOl  on  the  security  of  the 
documents  then  in  their  hands,  and  he 
executed  in  their  favour  a  second  memo- 
randum of  deposit,  in  the  same  form  as  the 
first  On  the  11th  of  July,  1865,  Smith 
executed,  in  favour  of  the  plaintiffs,  another 
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memorandum  of  deposit,  by  which  he 
declared  that  the  several  deeds  and  docu- 
ments deposited  with  the  brewery  com- 
pany, "and  also  the  hereditaments  and 
premises,  and  all  other  the  property  and 
effects  therein  comprised,  and  to  which 
such  several  deeds  and  writings,  or  any  of 
them,  related,  and  all  his  estate  and  interest 
therein  or  thereto,  should  thenceforth  stand 
charged,  and  be  and  remain  (subject  to  the 
security  to  the  brewery  company)  as  a  secu- 
rity, as  well  for  the  payment  of  the  sum  of 
120/.  then  due  from  him  to  them  with 
interest "  as  therein  mentioned,  "  as  also  of 
all  other  sum  and  sums  of  money  that  then 
•  were  or  might  at  any  time,  and  from  time 
to  time  thereafter,  be  due  from  him,  either 
alone  or  jointly  with  any  other  person  or 
persons,  to  the  partners  for  the  time  being 
constituting  the  plaintiffs*  firm,  their  suc- 
cessors, executors  or  administrators,  for 
goods  sold,  money  lent  or  paid  to  or  for 
him,  or  upon  any  bill  or  bills  of  exchange, 
&c.,  or  for  any  costs  and  expenses  the 
plaintiffs  might  incur  in  relation  to  the 
non-payment  of  any  such  sums  of  money 
as  aforesaid,  or  incidental  to  the  security 
thereby  given,  or  in  realizing  the  same,  or 
otherwise  howsoever;  and' Smith  thereby 
undertook,  when  called  upon,  to  make 
a  valid  legal  mortgage  of  the  premises  to 
the  plaintiffs,  subject  to  the  security  of  the 
brewery  company.  On  the  same  11th  of 
July,  1865,  the  plaintiffs  gave  to  the 
brewery  company  a  formal  notice  in  writ- 
ing of  the  memorandum  executed  by  Smith 
in  their  favour.  In  November,  1867,  Smith, 
with  the  concurrence  of  the  manager  of  the 
brewery  company,  and  of  the  plaintiffs, 
agreed  to  sell  bis  interest  in  the  public-house 
to  the  defendant  Jackson.  On  the  30th  of 
November,  1867,  a  meeting  was  held  at  the 
said  public-house  for  the  completion  of  the 
contract  of  sale  to  Jackson,  and  for  carry- 
ing out  the  business  proceedings  usual  on 
a  change  of  possession  of  a  public-house. 
According  to  the  usual  practice,  this  meet- 
ing was  attended  by  representatives  of  the 
respective  firms  of  the  plaintiffis  and  the 
brewery  company,  as  well  as  by  Smith, 
Jackson  and  Leah,  Smith's  broker.  As  is 
customary  at  such  meetings  which  are 
technically  called  "  changes,"  the  accounts 
between  Smith  and  the  brewery  company 
and  the  plaintiffs  were  taken,  in  order  that 


the  amount  due  to  each  might  be  paid  by 
Leah  out  of  the  purchase-money  in  his 
hands.  On  taking  die  accounts  the  brewery 
company  claimed  to  have  a  first  charge  on 
the  property,  not  only  for  the  300/.  due  to 
them  under  the  memorandum  of  equitable 
charge  in  their  favour,  and  36/.  10*.  for 
interest  thereon,  but  dso  for  a  sum  of 
64/.  158.,  in  which  the  defendant  Smith 
was  indebted  to  them  for  beer  and  ale, 
which  they  as  brewers,  in  the  regular 
course  of  trade,  had  supplied  to  him  after 
the  receipt  of  the  notice  of  the  equitable 
mortgage  in  favour  of  the  plaintiffs,  upon 
which  mortgage  there  was  then  owing  to 
the  plaintiffs  the  sum  of  250/.  19«.  Sd.  The 
amount  realized  by  the  sale  of  the  property 
being  insufficient  to  pay  the  claims  of  both 
the  plaintiffs  and  the  brewery  company, 
the  plaintiffs  refused  to  recognize  the  com- 
pany's claim  to  any  further  amount  than 
had  been  owing  to  them  at  the  date  of  the 
notice  of  the  plaintiffs'  equitable  mortgage, 
whereupon  the  brewery  company's  agent 
refused  to  give  up  possession  of  the  deeds 
which  he  claimed  to  hold  to  the  full 
amount  of  the  debt  due  from  Smith  to 
the  brewery  company.  Accordingly  Leah 
refused  payment  to  the  plaintiffs  of  their 
claim,  and  retained  the  purchase-moneys 
in  his  own  hands.  Before  filing  this  bill 
the  plaintiffs  had  paid  to  the  brewery  com- 
pany 300/.  for  principal  and  36/.  lOs,  for 
interest  in  respect  of  their  first  equitable 
mortgage,  and  they  had  also,  under  protest, 
tendered  to  the  company  a  further  sum  of 
35/.,  for  any  costs  which  they  might  have 
incurred  as  mortgagees.  The  bill  prayed  for 
a  declaration  that  the  brewery  company 
were  not  entitled  to  receive  out  of  the  pur- 
chase-money of,  or  to  have  a  charge  upon,  the 
mortgaged  premises,  for  any  debt  for  beer 
or  other  goods  supplied  by  them  to  Smith 
after  the  1 1th  of  July,  1865,  the  date  of  the 
notice,  in  priority  to  the  claim  of  the  plain- 
tiffs, for  a  transfer  of  the  premises  and  docu- 
ments to  the  plaintiffs,  aiid,  if  necessary, 
for  the  usual  redemption  and  foreclosure 
decree  according  to  the  interests  of  the 
parties. 

By  their  answer,  the  brewery  company 
alleged  as  follows :  "  We  the  said  company, 
and  the  said  firm  of  Calvert  <fe  Co.,  accord- 
ing to  the  usual  custom  of  trade  between 
brewers  and  publicans,  from  the  year  1858 
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up  to  the  month  of  November,  1867,  sup- 
plied the  said  defendaut  George  Smi^ 
with  beer,  and  the  said  deposit  and  memor- 
andum of  equitable  mortgage  was  made 
and  executed  by  the  said  George  Smith  to 
secure,  not  only  cash  advances  made  to  him, 
but  also  sums  of  money  in  which  he  might 
become  indebted  to  the  said  firm  of  Felix 
Calvert  &  Co.,  or  to  us  for  beer  so  supplied. 
It  is  the  custom  of  the  trade  between 
brewers  and  publicans  that  such  a  deposit 
and  memorandum  should  be  given  by  the 
publican  to  the  brewer,  and  that  such 
memorandum  and  deposit  should  be  a 
security  for  all  sums  of  money  due  from 
the  publican  to  the  brewer  for  beer  supplied 
by  the  brewer  to  the  publican,  and  such 
security  is  always  considered  as  a  first 
charge  on  the  hereditaments  to  which  the 
deposit  and  memorandum  relate,  and  is 
always  considered  as  subsisting,  unaffected 
as  to  further  advances  or  otherwise  by  the 
second  charge  on  the  same  hereditaments 
which  is  usually  given  by  the  publican  to 
the  distiller.  The  plaintiff's,  as  distillers, 
supplying  the  said  defendant  Gkorge 
Smith  with  spirits,  were  at  and  before  t^e 
said  11th  day  of  July,  1865,  aware  of  the 
customs  of  trade  hereinbefore  mentioned, 
and  the  said  memorandum  of  the  11th  day 
of  July,  1865,  was  made  upon  the  footing 
of  such  custom." 

In  support  of  this  allegation,  the  Brewery 
Company  adduced  the  evidence  of  the 
solicitors  of  brewers  and  others  connected 
with  brewers,  who  stated  that  the  prac- 
tice of  brewers  was  to  take  first  mort- 
gages of  the  public-houses  to  which  they 
supplied  beer,  and  that  the  distillers 
who  supplied  the  same  houses  with  spirits 
usually  took  a  second  mortgage  of  the  same 
premises,  and  they  gave  some  instances  in 
which  the  distillers,  as  second  mortgagees, 
had  allowed  the  brewers  to  be  paid  the 
amount  of  their  book  debts  for  goods  sup- 
plied after  notice  of  the  second  mortgage 
in  priority  to  the  claims  of  the  distillers 
as  second  mortgagees;  but  the  evidence  did 
not  establish  such  a  practice  as  the  invari- 
able and  universal  custom  of  the  trade. 
On  the  other  hand,  the  plaintiffs'  evidence 
went  to  shew  that  the  practice  of  distillers 
taking  second  charges  for  their  book-debts 
did  not  extend  back  beyond  a  period  of  ten 
or  twelve  years. 


Mr.  Amphlett  and  Mr,  A.  G.  Marten, 
for  theplaintiffis,  relied  upon  the  authority  of 
RoU  V.  Hopkinsoriy  25  Beav.  461 ;  s.  c. 
3  De  Gex  A  J.  177;  28  Law  J.  Rep. 
(n.s.)  Chanc.   41:   s.  c.    (House  of 
Lords),   sub    nomine   Hopldnaon   v. 
RoU,  9  H.L.  Cas.  514;  34  Law  J. 
Rep.  (N.B.)  Chanc.  468, 
and  asked  that  the  defendants,  the  brewery 
company,  might  be  paid  in  priority  to  the 
plaintiff  only  so  much  as  was  due  to  them 
when  they  had  notice  of  the  pbuntiffis' 
second  mortgage.    As  regarded  the  alleged 
custom  of  trade,   it  was   not  sufficiently 
established  by  the  evidence.    The  limits  to 
which  it  extended  were  nowhere  stated. 
Nor  did  the  evidence  prove  it  was  a  uni- 
versal or  general  custom.    In  fact,  until 
about  ten  years  since,  it  had  not  been  the 
practice   for  distillers  to  take  a  mortgage 
of  public-houses  as  a  security  for  goods 
supplied  in  the  way  of  their  trade. 

Mr,  Kay  and  Mr,  Decimus  SturgeSy  for 
the  brewery  company,  argued  that  the  evi- 
dence sufficiently  shewed  that  the  custom 
was  established,  and  the  plaintiffs  took 
their  second  mortgage  with  a  full  knowledge 
of  its  existence,  and  with  the  intention  that 
the  brewery  company  should  have  a  first 
charge  on  the  mortgaged  property  in  ac- 
cordance with  it 

Mr,  Edmund  James  appeared  for  the 
defendant  Jackson. 

Mr,  W,  Pearson^  for  Leah's  assignee  in 
bankruptcy. 

Mr,  Amphlett  replied. 

James,  Y.C.  said  the  question  in  this 
suit  was  between  the  plaintiffiB  and  the 
defendants,  as  the  first  and  second  mort- 
gagees of  a  public-house,  the  mortgages 
being  made  in  the  usual  manner,  to 
secure  moneys  due  to  the  plaintiff's  and 
the  defendants  respectively  at  the  date  of 
their  respective  mortgages  and  future  ad- 
vances. The  plaintiffs  said  that  by  the  law 
of  the  land  their  second  mortgage  was  not 
affected  by  advances  made  to  the  mortgagor 
by  the  brewery  company,  as  first  mort- 
gagees, after  they  had  given  to  the  brewery 
company  notice  of  their  second  mortgage, 
and  they  relied  upon  the  principles  of  law 
laid  down  in  Hopkinson  v.  RoU  (1).  These 

(1)  9  H.L.  Cas.  514;  i.o.  84  Law  J.  Rep.  (n.s.) 
Chano.  468. 
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principles  as  a  general  role  were  not  con- 
tested by  the  defendants,  but  they  said  that 
in  this  case  Uiere  were  particolar  circum- 
stances preventing  the  application  of  the 
rule.  They  did  not  rely  upon  any  personal 
dealing  affecting  the  rule,  but  they  said  to 
the  {diuntiffs,  "  You  are  distillers ;  we  are 
porter  brewers ;  and  there  is  a  custom  of 
trade  by  which,  as  between  these  two  classes 
of  tradesmen  the  brewer,  as  first  mortgagee, 
is  entitled  to  a  priority  over  the  distiller 
as  second  mortgagee,  in  respect  of  moneys 
become  due  to  him  from  the  publican  for 
goods  supplied  even  after  notice  of  the  dis- 
tillers' second  mortgage,  and  the  rule  of 
Hapkimon  v.  Rolt  is  not  to  be  applied  in 
contravention  of  this  custom." 

Before  considering  the  evidence  with 
r^;ard  to  the  existence  of  such  a  custom 
as  all^^d,  a  question  arose  as  to  the  legal 
validity  of  such  a  custom,  supposing  its 
existence  should  be  satis&ctonly  estab- 
lished. In  the  first  pUce,  it  was  a  custom 
which  would  affect  the  legal  validity  of 
written  documents  tending  to  alter  interests 
in  land,  although  there  was  a  law  that  to 
aflEect  the  interest  of  persons  in  land  there 
must  be  some  writing.  No  doubt  there 
were  some  instances  in  which  the  enact- 
ments of  the  legislature  had  been  evaded 
by  decisions  of  Uds  Court,  but  the  rule  was 
to  foUow  the  intention  of  the  legislature. 
His  Honour  would  be  slow  to  extend  any- 
thing by  which  an  interest  in  land  could 
be  altered  by  a  parol  arrrangement  or 
understanding  between  the  parties  not  in 
writing:  It  was  further  to  be  observed, 
tiiat  in  this  case  there  was  an  absence  of 
mutuality  between  the  first  and  the  second 
mortgagees.  Th^re  was  no  direct  agree- 
ment between  them,  and  the  only  link 
between  them  was,  that  they  both  supplied 
with  goods  a  common  customer.  It  would 
be  very  difficult  to  apply  a  custom  such  as 
alleged  to  persons  in  Uiese  circumstanoes. 
In  the  cases  relating  to  the  custom  of  the 
Stock  Exchange,  which  had  been  lately 
discussed  a  good  deal,  the  custom  of  the 
Stock  Exchange  had  been  reeognized,  but 
then  it  had  been  shewn  to  be  a  part  of 
every  contract  entered  into  upon  the  Stock 
Exchange.  So  there  might  be  a  custom 
introduced  into  contracts  relating  to  land, 
as  in  the  common  case  of  a  landowner 
letting  lus  land  to  a  tenant.  But  these 
Nsw  8BRI18, 88.->CHiva 


cases  differed  from  the  custom  attempted 
to  be  set  up  by  the  defendants,  which  was 
one  of  the  same  kind  as  if  it  were  alleged 
that  where  a  citizen  of  London  and  a  farmer 
in  Suffolk  were  creditors  of  the  same  party, 
the  citizen  of  London  should  have  priority. 
Then  it  had  been  pointed  out  by  Mr. 
Amphlett  that  there  was  no  evidence 
adduced  to  shew  what  were  the  limits  of 
the  custouL  Within  what  district  and  to 
what  classes  did  it  apply?  Within  how 
many  miles  of  St  Paul's  did  it  extend) 
Was  it  to  prevail  between  a  brewer  at 
Highgate  and  a  distiller  at  Hounslow,  or 
what  were  the  limits  of  it  ?  The  absence 
of  evidence  on  this  head  was  a  very  serious 
objection  in  the  way  of  giving  operation  to 
any  such  custom.  But  when  you  came  to 
consider  the  evidence  in  support  of  such 
a  custom  apart  from  the  question  as  to  its 
extent,  it  seemed  wholly  insufficient  to 
establish  the  existence  of  it.  The  security 
of  the  plaintiffs  was  given  in  1865.  It  was 
proved  that  the  practice  of  distillers  taking 
charges  from  publicans  only  commenced 
in  1858,  so  that  the  alleged  custom,  if  it 
existed,  must  have  arisen  in  those  seven 
years.  From  the  manner  in  which  the 
trade  was  conducted,  it  might  be  inferred 
that  the  instances  in  whidh  the  publican 
would  be  unable  to  pay  both  the  brewer 
and  the  distiller  would  be  rare,  and  accord- 
ingly there  would  be  few  instances  in  which 
the  custom  could  arise.  Moreover,  the 
evidence  shewed  that  the  securities  of  the 
brewers  and  distillers  were  usually  taken 
contemporaneously  at  one  of  the  **  changes'" 
of  the  public-house,  at  which  both  parties 
were  present;  and  under  these  circum- 
stances different  considerations  might  arise, 
and  a  distiller  who  had  been  present  on 
such  an  occasion  might  possibly  be  unable 
afterwards  to  exercise  his  right  But  that 
case  was  different  from  this,  where  the 
securities  had  been  given  independently. 
Then  it  was  observable  that  no  publican 
or  distiller  had  been  caUed  by  the  defen- 
dants to  prove  the  custom.  Their  evidetace 
wiis  confined  to  that  of  persons  connected 
with  the  brewing  trade,  who  stated  that 
the  brewers  did  habitually  get  paid  in 
priority  to  the  distillers.  But  in  some  of 
the  instances  spoken  to  by  the  defendants* 
witnesses  this  appeared  to  be  done,  not  in 
porsuance  of  any  custom,  but  in  pursuance 
3N 
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of  an  "understanding"  or  "agreement" 
come  to  between  the  brewers  and  the  dis- 
tillera.  There  certainly  was  no  custom 
made  out  by  the  evidence  of  the  defendant's 
witnesses  to  the  extent  alleged  by  them. 
That  being  the  state  of  the  evidence,  his 
Honour  was  of  opinion  that  the  defendant's 
case  failed,  and  that  the  plaintiffs  were 
entitled  to  a  decree,  as  in  Hopkinson  v. 
Boltf  regulating  the  priorities  of  the  plain- 
tiffs and  the  defendants,  after  the  defen- 
dants had  notice  of  the  plaintiffs'  charge, 
according  to  the  respective  dates  of  the 
goods  being  supplied  by  the  plaintiffis  and 
the  defendants  respectively. 

SoUoitora — Messni.  Wright,  Bonner  k  Wright,  for 
plaintiflv ;  Meaara.  Young,  Jones,  Boberts  ft 
Hale,  for  the  Brewery  Company ;  Mr.  T.  W. 
Flavell,  Meaun.  Ditton  k  Warmington,  and 
Me^sn.  Lewis,  Munns,  Nunn  k  Longden,  for 
other  parties  interested. 


Lord  Romillt,  M.R.  ) 

April  26.  \     "^Y»''-i'">^- 

Will — Devise  and  Bequest  of  Residue 
upon  Trust — Words  of  Trust  appropriate 
to  Personalty  only — Realty  held  to  be  in- 
cluded. 

A  testator y  after  making  a  specific  devise 
and  certain  bequests^  devised  and  bequeathed 
all  his  other  property  to  trustees^  upon  trust 
to  continue  the  same  in  ike  investments  on 
which  it  should  be  standing  at  his  deaths  or, 
at  their  discretion^  to  call  in  same  and  invest 
it  on  government  or  real  securities,  or 
debentures  of  railvjays  or  municipal  cor- 
porations : — Held,  that  the  gift  of  residue 
included  the  testator's  residuary  realty. 

Edward  Lloyd,  by  his  will,  dated  the 
1st  of  January,  1863,  after  specifically 
devising  to  his  wife  Rosabelle  Susan  Lloyd, 
for  her  life,  his  house  and  lands  at  Ling- 
croft,  with  remainder  to  his  daughter 
G^rgina  Rosabelle  Lloyd,  her  heirs  and 
assigns ;  or,  in  the  event  of  her  dying  in 
the  lifetime  of  her  mother  without  issue, 
to  his,  the  testator's,  daughter  Edith  Maria 
Graeme  Lloyd,  her  heirs  and  assigns ;  and, 
after  making  certain  bequests,  continued 


as  follows :  "  I  devise  and  bequeath  all  my 
other  property  whatsoever  and  wheresoever 
to  my  brother  the  Reverend  Yarburgh 
Gam^el  Lloyd  and  my  nephew  Yarburgh 
George  Lloyd,  upon  trust  to  continue  the 
same  in  the  investments  on  which  it  shall 
be  standing  at  the  time  of  my  decease,  or, 
at  their  discretion,  to  call  in  the  same  and 
invest  it  in  their  names  on  government  or 
real  securities,  or  debentures  of  railways 
or  municipal  corporations,  and  to  apply  the 
same  in  manner  following:  to  set  apart 
such  a  portion  of  the  said  residue  as,  with 
the  sum  of  300^.  a  year  settled  on  my  said 
wife,  will  amount  to  one-half  of  the  total 
income  arising  from  my  residuary  estate 
and  the  said  settled  property  united,  and 
to  pay  the  interest  of  such  sum  to  her 
during  her  natural  life;  and  I  bequeath 
the  income  of  the  remainder  of  my  said 
residuary  estate  to  my  said  two  daughters, 
whom  I  commit  to  the  care  of  their  mother 
as  their  sole  guardian.  And  I  direct  that 
my  trustees  ^hall  pay  to  my  said  wife,  and 
after  her  decease  shall  apply  for  their 
maintenance  and  education  such  part  of 
their  income  as  they  shall  think  proper 
until  they  attain  respectively  the  age  of 
twenty-one  years,  or  marry  with  their 
mother's  consent;  and  that,  on  their  re- 
spectively attaining  that  age  or  marrying 
as  aforesaid,  the  said  remaining  trust-fund 
shall  be  equally  divided  between  them ; 
and  the  sum  reserved  as  aforesaid  for  their 
mother^s  life  shall  be  divided  in  the  same 
manner  at  her  decease.  Should  I  leave  any 
other  children,  they  shall  take  equal  shares 
with  their  sisters  in  the  furniture  and  pro- 
perty bequeathed  to  them." 

The  testator  died  on  the  4th  of  February, 
1869,  leaving  the  above-named  RosabeUe 
Susan  Lloyd,  his  widow,  and  leaving  his 
daughters  G^rgina  Rosabelle  Lloyd,  Edith 
Maria  Graeme  Lloyd  and  Cecil  Mary  Lloyd, 
his  co-heiresses-at-law. 

The  testator,  at  the  date  of  his  will^  was 
only  possessed  of  the  real  property  tberein 
specifically  mentioned;  but  between  the 
cUkte  of  his  will  and  his  death  he  became 
the  owner  of  other  real  property.  The  ques- 
tion was  whether  such  last-mentioned  pro- 
perty was  included  in  the  gift  of  residue 
contained  in  the  will,  or  descended  to  the 
testator's  three  daughters  as  his  co-heiresses- 
at-law. 
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Sir  B.  Baggallay  and  Mr,  Brodrick^  for 
the  co-heiresses-atrlaw. — The  testator  has  not 
in  the  residuary  disposition  used  words  of 
limitation  applicable  to  real  estate,  thoagh 
he  does  use  such  words  in  the  specific  demise. 
It  musty  therefore,  be  assumed  that  he 
intended  the  disposition  of  residue  to  in- 
dude  the  personalty  only.  The  trusts  as 
to  the  investment  of  the  residue  are  only 
applicable  to  personalty ;  if^  therefore,  the 
reuduary  disposition  passed  the  realty,  no 
trusts  have  been  declared  concerning  it,  and 
the  trustees  hold  it  in  trust  for  the  testator's 
co-heiresses-at-law.    They  referred  to 

Coard  v.   Holdemesi,  20   Beav.   147; 
ac.  24  Law  J.  Rep.  (n.s.)  Chanc  388. 

Dunnage  v.  WhiU,  1  Jac.  &  W.  583. 

Doe  d.  Spearing  v.  Buckner^  6  Dum£ 
&  E.  610. 
Mr,  Jewel  and  Mr,  Babingtcn  appeared 
for  the  widow. — In  Coard  v.  Holdemest 
there  was  no  devise  of  real  estate  preceding 
the  gift  of  residue,  and  no  use  of  the  word 
"devise."  Here  we  have  a  devise  of  real 
estate  followed  by  a  devise  of  residue,  and 
this  concludes  that  part  of  the  question. 
As  to  the  other  part  of  the  plaintiff's  argu- 
ment, it  is  immaterial  that  the  trusts  are 
applicable  to  personalty  only — 

Stokes  V.  SalomonSy  9  Hare,  75;  s.  a 
20  Law  J.  Rep.  (n.s.)  Chanc.  343. 

Saumarez  v.  SaumareZy  4  Myl.  &  C.  331 . 
They  also  referred  to 

In  re  the  Oreenwieh  Hospital  Improve- 
ment  Act,  20  Beav.  458. 
Sir  B,  Baggallay,  in  reply. 

The  Master  of  thb  Rolls. — ^The  tes- 
tator first  devises  certain  real  property,  and 
then  bequeaths  certain  personal  property. 
He  then  devises  and  bequeaths  all  his 
other  property.  He  also  further  on  speaks 
of  the  income  of  his  residuary  estate.  I 
think  this  gift  of  residue  includes  the 
residuary  real  estate.  The  observation  that 
he  has  not  used  words  of  limitation  applies 
to  the  personalty  as  well  as  the  realty. 
There  must  be  a  declaration  that  the  whole 
of  the  testator's  real  estate  passes  by  the 
will 

Solioiton^MMsn.  Bell,  Brodrick  k  Gray,  agents 
for  Mp.  W.  Gp»y,  York,  for  all  parties  in- 
terested. 


Lord  Romillt,  M.R. 
March  8,  15. 


ORAVATT  V,  TANK. 


Administration  of  Estate — Estate  par- 
tially distributed — Suit  by  In/ants  not  for 
their  Benefit — Costs. 

Personal  estate  was  given  by  vdll  to  a 
large  number  of  legatees.  The  executors  and 
trustees^  defter  deducting  lOLfrom  each  share 
to  form  an  indemnity  fund  against  certain 
possible  claims,  paid  off  the  aduU  legatees, 
and  invested  the  share  of  each  infant  legatee 
in  his  name  and  theirs  jointly,  A  general 
release,  to  which  the  accounts  were  scheduled, 
was  then  executed  by  all  the  adult  legatees. 
Some  years  after  this  a  bill  for  the  admin- 
istration of  the  estate  was  filed  by  six  of 
the  infant  legatees,  their  next  friend  being 
the  managing  clerk  of  their  solicitor,  acting 
at  the  request  of  their  father,  who  had  exe- 
cuted the  release.  The  result  of  the  accounts 
was  to  shew  that  the  suit  was  not  for  their 
benefit: — Held,  that  the  next  friend  was  en- 
titled to  his  costs  ;  that  the  fund  for  payment 
of  costs  consisted  of  the  indemnity  fund  and 
the  undistributed  shares  of  all  the  infant 
legatees;  but  that  any  residuary  legatees 
who  had  been  paid,  including  the  trustees, 
asking  for  costs,  should  bring  in  the  shares 
which  they  had  received  ;  and  (the  trustees 
taking  large  shares,  and  being  therefore 
unwUling  to  bring  them  in)  that  any  surplus 
remaining  should  be  paid  to  the  trustees 
towards  their  costs. 

This  was  a  bill  for  the  administration  of 
the  personal  estate  of  Edward  Tann.  The 
plaintiffs  were  six  of  the  infant  grandchildren 
of  Edward  Tann.  The  defendants  were  the 
two  executors  and  trustees  of  his  will,  and 
took  large  shares  of  residue  under  it 

The  testator's  debts  and  liabilities,  being 
of  trifling  amount  and  known  to  the  execu- 
tors, were  paid  very  shortly  after  his  death- 
By  his  will  the  testator  gave  60/.  to  each 
of  his  grandchildren,  and  other  pecuniary 
legacies  to  other  persons  named  in  his  will, 
and  directed  his  residue  to  be  distributed 
among  his  legatees  in  proportion  to  the 
value  of  their  legacies. 

A  question  arose  whether  certain  grand- 
children in  Australia  were  to  be  regarded 
as  objects  of  a  specific  gift  of  certain  lease- 
holds.   The  defendants,  by  deed  executed 
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by  all  the  grandchildren  who  were  then  or 
who  afterwards  became  of  full  age,  agreed 
to  distribute  the  estate  among  the  grand- 
children in  England,  retaining  10/.  from 
each  share,  to  be  kept  in  hand  for  twenty 
years  as  an  indemnity  fund  against  the 
claims  of  the  grandcluldren  in  Australia. 
The  shares  of  the  adult  legatees  were  then 
paid  to  them,  and  the  sh^  of  each  in£&nt 
was  invested  in  new  SL  per  cents,  in  his 
own  name  jointly  with  those  of  the  trus- 
tees; and  the  dividends,  as  they  became 
due,  were  similarly  invested  in  a  post- 
office  savings  bank. 

This  arrangement  was  made  at  the  wish 
of  all  persons  dui  juris  who  were  interested, 
in  order  to  avoid  tlie  necessity  of  a  Chancery 
suit. 

On  the  2nd  of  March,  1864,  a  release, 
fiiUy  reciting  all  the  dealings  with  the 
estate  and  referring  to  the  executor^s 
accounts,  set  out  in  a  schedule,  was  exe- 
cuted by  all  the  persons  then  mi  juris 
interest^  under  the  will,  including  the 
father  of  the  plaintiffs.  Before  the  institu- 
tion of  the  suit,  this  deed  was  executed  by 
all  those  who  since  its  date  had  attained 
twenty-one.  The  father  of  the  infant  plain- 
tiffs had  the  accounts  in  his  possession 
about  two  months  before  executing  the 
releaM,  and  expressed  himself  satisfied 
therewith. 

Under  these  circumstances,  without  any 
previous  application  to  the  executors  for 
accounts,  the  present  bill  was  filed,  on  the 
2nd  of  June,  1866,  by  six  of  the  infant 
grandchildren  of  the  testator,  against  the 
executors,  for  the  admimstration  of  the  per- 
sonal estate  of  the  testator.  The  next  friend 
of  the  plaintiffs  was  the  managing  clerk  of 
their  solicitor,  who  stated  that  he  had  been 
requested  to  act  by  their  father.  The  de- 
fendants thereupon  moved  for  an  inquiry 
whether  the  suit  was  for  the  benefit  of  the 
plaintiffis;  and  if  so,  whether  it  ought  to  be 
conducted  by  the  present  next  friend.  This 
motion  was  supported  by  the  afiSdavits  of 
nearly  all  of  the  adult  persons  interested, 
who  were  very  numerous,  stating  that  they 
were  satisfied  that  the  estate  had  been 
properly  administered ;  but  it  was  refused 
with  costs  by  the  Master  of  the  Rolls,  and 
on  appeal  by  the  Lords  Justices. 

On  taking  the  accounts,  it  appeared  that 
the  persond  estate  amounted  to  nearly 


8,000/L,  and  that  this  had  been  dnly 
accounted  for,  except  as  to  a  sum  <tf  be- 
tween 60/:  and  70/.  Of  tiiia  som  about 
40/.  was  disallowed  as  an  unnecessary 
expenditure  for  safes  in  which  to  keep 
the  testator's  papers  and  deeds,  which  were 
very  numerous ;  a  small  sum  further  was 
for  interest  paid  to  one  of  the  legatees,  the 
payment  of  whose  legacy  had  been  defismd; 
and  the  residue  represented  the  costs  of 
completing  a  partition  of  certain  specifically 
devised  freeholds,  which  had  been  agreed 
upon  and  partly  carried  out  by  the  tes- 
tator. 

The  suit  having  come  on  for  further 
consideration, 

Mr,  Jessel  and  Mr.  F.  H.  Colt,  for  the 
defendants,  argued  that,  since  the  adminis- 
tration of  the  estate  was  practically  com- 
pleted (except  as  to  the  indemnity  fund) 
before  the  institution  of  the  suit,  the  next 
friend  was  not  entitled  \o  his  costs.  The 
father  of  the  plaintiffs  had  himself  approved 
the  accounts,  and  the  only  result  of  the 
suit  had  been  to  incur  heavy  costs  with  no 
benefit  to  the  plaintiffs,  whose  shares,  on 
the  contrary,  would  be  hugely  diminished. 
They  cited 

Mackenzie  v.  Taylor,  7  Beav.  407. 
Thompson  v.  Clive,  11  Ibid.  475. 
Here  everything  had  been  done  bona  fide; 
the  accounts  were  substantially  correct,  and 
the  plaintiffs'  father  and  their  next  friend 
had  full  notice  of  their  correctness  before 
instituting  the  suit. 

Mr.  Southgate  and  Mr.  Wiekens,  for  the 
plaintiffs,  argued  that  the  costs  should  be, 
as  far  as  possible,  charged  on  the  estate 
generally,  by  refusing  their  costs  to  those 
who  had  already  been  paid  their  shares, 
unless  they  brought  into  account  what  they 
had  received.    They  cited 

Holgate  v.  Haworth,  17  Beav.  259. 

Mr.  J.  N.  Higgins,  Mr.  Langley  and 
Mr.  Forsier  app^red  for  other  parties 
attending  the  proceedings. 

The  Master  of  the  Rolls  (March  15) 
directed  payment  into  Court  of  the  dis- 
allowed items,  and  decided  that  the  plain- 
tiffs' costs  must  come  out  of  the  residue 
(including  the  indemnity  fund).  He  could 
not  require  the  residuary  legatees  to  repay 
anything  they  had  received;  but,  if  any 
residuary  legatee  came  in  and  asked  for 
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co6ta»  he  must  bring  in  the  share  of  residne 
which  he  had  received.  As  to  the  sorplos 
of  the  indemnity  fund,  if  there  was  not 
sufficient  to  pay  all,  the  executors  must 
have  their  ooets  first. 

Solidton — Mr.  J.  Andezvon  Ros6|  for  plftintiflEB ; 
MeMTs.  Laogley  ft  Gibbon,  for  defendants; 
Mr.  T.  F.  PeAOock,  for  other  parties  interested. 


Jajues,  V. 
March  20. 


'■{ 


PRICE  V,  THE  DENBIGH, 
RUTHIN  AND  C30RWEN 
RAILWAY  COMPANY. 


Specific  Performance — AUemative  Belie/ 
— Railtoay  Company — Landowner — Agree- 
ment to  take  Shares — Contract  for  Sale  of 
Land — Variation — Release  of  Liability  on 
Shares. 

A  landowner  who  had  agreed  to  take 
shares  in  a  railway  company  contracted  with 
the  company  for  the  sale  to  them  of  certain 
land  for  a  sum  in  cash.  Subsequently  the 
landowner^  at  the  request  of  a  person 
professing  to  act  as  the  compan^s  agent, 
agreed  to  vary  the  contract  by  accepting 
an  annual  rentcharge  in  lieu  of  the  sum 
in  cash,  upon  condition  of  being  released 
from  all  liability  in  respect  of  certain  of  his 
shares.  The  conveyance  purported  to  be  made 
in  consideration  of  the  rentcharge.  The  com- 
pony  took  possession  and  paid  the  rentcharge 
for  seven  years.  They  afterwards  made  calls 
against  their  vendor  on  all  the  shares  he  had 
originally  agreed  to  take,  and  brought  an 
action  against  him  for  payment.  The  land- 
owner thereupon  filed  his  bill  to  restrain 
the  action  or  for  specific  performance  of  the 
original  contract.  The  company  repudiated 
the  amthority  of  their  agent  to  vary  the 
contract: — Held,  thai  under  these  eircum- 
stances  the  vendor  uxu  entitled  to  specific 
performance  of  the  original  contract,  and  to 
have  the  amount  of  calls  set  off  <u  against 
the  purchase-rnxmey  due  to  him. 

This  was  a  suit  to  restrain  proceedings 
at  law  by  the  defendants  against  the  plainr 
tifi^  or  (in  the  alternative)  to  enforce  the 
specific  performance  of  a  contract  made 
between  the  plaintiff  and  the  defendants. 


Hie  plaintiff,  who  was  the  owner  of  a 
considerable  estate  in  the  county  of  Denbigh, 
in  1860,  before  the  passing  of  the  com- 
pany's act  of  incorporation,  at  the  request 
of  Thomas  Savin,  the  principal  promoter 
of  the  company,  signed  the  subscription 
contract,  and  therel^  agreed  to  take  100 
shares  of  lOL  each  in  the  company. 

The  company  was  duly  incorporated  by 
act  of  parliament  the  same  year.  The  com- 
pany's act  named  the  plaintiff  one  of  the 
first  directors  of  the  company.  In  October, 

1860,  the  company  gave  notice  to  the  plain- 
tiff to  treat  for  certain  parts  of  his  land. 
In  November,  1860,  a  verbal  agreement 
was  made  between  the  plaintiff,  who  was  at 
that  time  chairman  of  the  company's  board 
of  directors,  and  Savin,  for  the  sale  of  a 
part  of  the  plaintiff's  land  to  the  company 
at  the  price  of  1,800/.  cash.  On  the  27th 
of  November,  1860,  an  interview  took  place 
between  the  plaintiff  and  William  Lloyd, 
the  company's  solicitor  Savin,  Jenkins,  the 
company's  valuer,  and  Hill,  the  company's 
land  agent,  at  the  office  of  the  plaintiff's 
solicitor,  when,  at  the  request  of  Savin  and 
Lloyd,  the  plaintiff  agreed  to  accept  a  rent- 
charge  of  72/.  per  annum  as  the  purchase- 
money  for  his  land,  in  lieu  of  the  1,800/  , 
previously  agreed  upon,  on  the  express  con- 
dition that  the  plaintiff  should  be  released 
from  all  liability  in  respect  of  the  said 
100  shares  so  a^preed  to  be  taken  by  him, 
except  to  the  extent  of  twenty  shares,  which 
he  retained  as  the  necessary  qualification  of 
a  director.  On  the  30th  of  November,  1860, 
the  plaintiff's  solicitor  sent  to  Savin,  on 
behalf  of  the  company,  a  draft  agreement 
expressed  to  be  made  between  the  plaintiff 
of  the  one  part  and  Savin,  on  behalf  of  the 
company,  of  the  other  part,  whereby  the 
plaintiff  agreed  to  sell  and  the  company 
to  purchase  the  land  for  1,800/.  With  this 
dni^t  the  pbiintiff's  solicitor  wrote  and  sent 
a  letter  to  Savin,  wherein  was  this  passage, 
**  The  agreement  you  will  perceive  makes 
the  purchase-money  payable,  but  it  w  quite 
understood  that  the  purchaser  takes  a  rentr 
charge  at  4/.  per  cent  on  1,800/.  from  this 
day,  and  200/.  in  shares."  The  conveyance 
of  the  land  to  the  company  was  made  by 
indenture,   dated    the    21st  of  February, 

1861,  which  purported  to  be  in  considera- 
tion of  a  yearly  rentcharge  of  72L  The 
company  shortly  afterwards  took  possession 
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and  paid  the  plaintiff  his  rentcharge  down 
to  and  including  the  half-year  ending  the 
30th  of  May,  1867.  The  company  never- 
theless retained  on  their  share  list  the  plain- 
tiff's name  as  the  holder  of  100  shares,  and 
in  1867  they  applied  to  the  plaintiff  for  five 
calls,  of  21.  each,  on  his  100  shares.  No  cer- 
tificates for  any  of  the  shares  had  ever  been 
issued  to  the  plaintiff.  The  plaintiff  who  had 
then  ceased  to  be  a  director,  repudiated  his 
liability  to  pay  the  calls,  upon  the  ground 
that  he  had  been  relieved  by  the  above- 
mentioned  agreement  from  all  liability  in 
respect  of  eighty  of  such  shares,  and  that  he 
had  paid  for  twenty  of  the  shares  in  timber 
supplied  to  the  company.  In  May,  1868, 
the  company  commenced  against  the  plain- 
tiff an  action  at  law  for  the  recovery  of  the 
amount  of  the  calls  and  interest,  amounting 
altogether  to  1,345^.  16«.  3d. 

The  plaintiff  then  filed  this  bill,  praying 
that  the  company  might  be  restrained  from 
proceeding  in  their  action  at  law,  or  in  the 
alternative  that  they  might  be  decreed  to 
specifically  perform  the  agreement  of  No- 
vember, 1860,  and  pay  the  plaintiffs  1,800/., 
being  the  purchase-moneyfor  his  lands  taken 
by  the  company,  and  that  he  might  be  de- 
clared to  have  a  Uen  on  the  land  for  payment 
thereof,  or  for  damages  in  lieu  thereof  The 
company  filed  an  answer  repudiating  the 
agency  of  Lloyd  and  Savin  to  enter  into  the 
parol  arrangement  of  the  27th  of  November, 
1860,  and  denying  that  they  ever  assented 
to  or  were  aware  of  the  existence  of  any 
condition  releasing  the  plaintiff  from  any 
of  his  sharea  They  insisted  that  the  only 
agreements  ever  entered  into  betweeb  them 
and  the  plaintiff  were,  first,  the  agreement 
to  purchase  the  plaintiff's  land  for  1,800Z. ; 
secondly,  the  substitution  of  the  rentcharge 
of  72/.  per  annum  in  lieu  of  the  1,800/. 

Mr.  DrHce  and  Mr.  Methold,  for  the 
plaintiff,  urged  that  the  substitution  of  the 
rentcharge  for  the  1,800/.  cash  was  by  an 
agreement,  part  of  which  was  a  condition 
that  the  plaintiff  should  be  released  from 
his  contract  as  to  80  of  the  100  shares  he 
had  signed  for.  The  company  could  not  set 
up  their  agreement  with  the  plaintiff  in 
part  and  repudiate  it  in  part.  Either  the 
plaintiff  had  a  rentcharge  of  72/.  per  annum, 
and  was  not  liable  in  respect  of  those  eighty 
shares,  or  else  he  was  entitled  to  the  fuU 


amount  of  1,800/.  casL  With  regard  to 
the  agreement  to  cancel  the  unpaid  shares, 
that  was  an  act  intra  vires  of  the  directors 
and  their  agents — 

Marshall  v.  the  Glamorgan  Iron  and 
Coal  Company  (Limited)^  asUtj 
p.  69,  s.  c  Law  Rep.  7  Eq.  129. 

Mr.  Kay  and  Mr.  Dryden,  for  the  com- 
pany.— Savin  had  no  authority  to  enter 
into  an  agreement  on  behalf  of  the  company 
for  the  cancellation  of  the  plaintiff's  shares. 
Such  an  agreement  would  even  have  been 
ultra  vires  of  the  directors  alone  without 
confirmation  by  a  general  meeting  of  the 
company.  They  referred  upon  this  point  to 
the  provisions  in  the  Companies'  Clauses 
Act  (statute  8  Vict.  c.  16.  S8.29,  31,  32). 
The  plaintiff,  as  chairman  of  the  board, 
must  have  known  very  well  both  what 
was  the  authority  of  Savin  and  what  were 
the  powers  of  the  directors.  The  deed  of 
contract  said  nothing  about  the  cancellation 
of  shares,  and  the  plaintiff  was  trying  to 
travel  out  of  his  written  contract  and  set 
up  an  alleged  parol  contract  behind  it  that 
his  shares  were  to  be  forfeited,  although  the 
forfeiture  of  shares  could  not  be  the  subject 
of  a  contract — 

Harris  v.   the  North  Devon  Railway 
Company,  20  Beav.  384, 
and  although  the  bill  contained  no  prayer 
for  the  rectification  of  the  deed  of  convey- 
ance. 

Jambs,  V.C,  during  the  argument,  said, 
he  thought  that  the  letter  of  the  30th  of 
November,  1860,  from  the  plaintiff's  soli- 
citor to  Savin,  contained  evidence  of  the 
arrangement  as  to  the  forfeiture  of  eighty 
of  the  plaintiff's  shares.  He  now  (without 
calling  for  a  reply  from  the  plaintiff  s 
counsel)  said  he  thought  the  plaintiff  was 
entitled  to  substantial  relief  Part  of  the 
contract  entered  into  between  him  and 
Savin  on  behalf  of  the  company  was  that 
he  was  to  hold  shares  to  the  amount  of 
only  200/.,  and  that  the  other  shares  he 
had  taken  should  be  forfeited.  As  regarded 
the  forfeiture,  the  contract  had  never  been 
completed.  The  conveyance  to  the  com- 
pany was  in  consideration  of  a  rentcharge 
of  72/.  per  annum,  instead  of  for  a  sum  of 
1,800/1  cash,  which  was  the  consideration 
mentioned  in  the  agreement  for  the  sale. 
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The  deed  of  conveTance  contained  no  recital 
shewing  how  this  rentcharge  came  to  be 
substituted  for  the  1,800/.,  but  the  plaintiff 
alleged  that  he  came  to  an  arrangement 
with  the  company's  agent  that  he  would 
accept  the  rentcharge  of  72/.,  instead  of  the 
sum  of  1,800/.  cash,  upon  condition  that  he 
was  released  from  the  eighty  shares,  because 
he  stated  that  when  he  had  agreed  to  take 
100  shares  he  had  looked  to  the  purchase- 
money  to  be  paid  for  his  land  taken  by  the 
company  as  the  fund  for  the  payment  for 
the  shares  which  he  agreed  to  take.  There 
could  be  no  doubt  that  an  arrangement  of 
this  sort  had  been  talked  of  between  the 
plaintiff  and  the  agents  of  the  company.  It 
was  possible  that  Mr.  SaTin  had  no  autho- 
rity from  the  company  to  enter  into  any 
such  arrangement,  but  still  the  plaintiff 
having  executed  the  conveyance  as  part  of 
an  arrangement  which  had  fallen  to  the 
ground,  and  there  being  no  obstacle  to  pre- 
vent the  parties  being  put  again  in  their 
original  positions,  the  plaintiff  was  entitled 
to  say  to  the  company, — "  If  you  refuse  to 
perform  the  whole  of  the  agreement  you 
most  release  me  from  the  part  of  it  which 
I  have  executed." 

The  order  would  be — "The  company 
repudiating  the  agreement  entered  into 
between  the  plaintiff  and  Savin,  so  far  as 
it  related  to  the  discharge  of  the  plaintiff 
from  all  liability  in  respect  of  the  eighty 
shares,  the  plaintiff  is  entitled  to  be 
released  from  the  conveyance  which  he  had 
executed,  and  to  have  iJie  original  contract 
specifically  performed." 

The  plaintiff  would  accordingly  be  enti- 
tled to  1,800/L  and  interest  Against  this 
sum  there  must  be  a  set-off  of  the  amount 
of  calls  due  from  the  plaintiff  and  the  rent- 
charge  received  by  him.  The  company  to 
pay  the  difference  within  three  months 
from  the  date  of  the  certificate.  The  pbiin- 
tiff  to  have  a  lien  for  the  balance  upon  the 
land.  The  company  to  pay  the  plaintiff  his 
costs  of  the  suit 

BoBdton—Menn.  Tatham  &  Vroot/ar,  agents  for 
Mr.  John  PAiry  Jones,  Denbigh,  for  plaintiff; 
Hr.  Nojee,  for  the  company. 


S[       h  20      r  -^^^^^^^^^^  ^'  ARM8TBONO. 

Will — Canstructton — Bequest  to  A.  *^/or 
the  benefit  of  herself  and  her  children  " — Joint 
Tenancy  or  Tenancy  in  Common — Marriage 
— Severance. 

A  testator  bequeathed  personal  estate  to 
his  widow  absolutely  *^for  the  benefit  of 
herself  and  her  children"": — Held,  that  the 
children  took  as  joint  tenants^  whether  in 
remainder  or  otherwise, 

Semble — The  construction  of  the  gift 
would  be  to  the  widow  for  life,  with  remain- 
der to  her  children. 

One  of  the  testator's  daughters  married: 
— Held,  that  her  marriage  did  not  operate 
as  to  her  share  as  a  severance  of  the  joint 
tenancy. 

The  object  of  this  suit  was  to  determine 
the  construction  of  the  will  of  John  Arm- 
strong, deceased. 

The  testator,  by  his  will,  dated  the  5th 
of  August,  1850,  devised  and  bequeathed 
"  unto  my  wife  Eliza,  her  heirs,  executors, 
administrators  and  assigns,  absolutely," 
all  his  real  and  personal  estate,  "  for  the 
benefit  of  herself  and  her  children,"  and  he 
appointed  his  wife  executrix  of  his  will ; 
and  in  the  event  of  her  death  during  his 
lifetime,  he  appointed  T.  O.  Crane  and  Q. 
Brane  his  executors,  "  requesting  that  they 
will  kindly  act  in  the  winding  up  of  my 
affairs  for  and  on  account  of  my  children, 
to  whom  I  bequeath  all  such  property  as 
I  may  die  possessed  of  as  above  stated, 
say  two-thirds  of  all  such  property  to  be 
divided  amongst  the  girls,  and  the  other 
third  amongst  the  boys." 

The  testatordiedin  October,  1852,leaving 
his  widow  and  six  children  him  surviving. 
His  widow  proved  his  wilL  The  testator^ 
property  at  his  death  consisted  of  personal 
property  only,  or  property  distributable  as 
personalty.  The  testator's  widow  died  in 
June,  1867,  intestate,  and  letters  of  admin- 
istration to  her,  as  well  as  letters  of  admin- 
istration de  bonis  nan  to  the  testator,  were 
granted  to  the  defendant  Farleigh  Arm- 
strong, one  of  their  surviving  children. 
Mary  Ann  M*Taggart,  another  of  the  tes- 
tator's children,  had  married  William 
M*Taggart  and  died  intestate  in  June, 
1866,  in  the  life  of  the  testator's  widow. 
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This  bill  was  filed,  by  three  of  the  sur- 
viTing  children  of  the  testator  and  Eliza 
Armstrong,  against  Farleigh  Armstrong 
and  William  M*Taggart.  John  William 
Armstrong,  one  of  the  surviving  sons  of 
the  testator,  was  indebted  to  the  testator's 
estate  to  an  amount  greater  than  the  amount 
of  his  share  in  the  estate,  whatever  con- 
struction might  be  put  upon  the  wUl,  and 
accordingly  he  was  not  made  a  party  to 
this  suit 

Mr,  TTicAr^w,  for  the  plaintifiOs,  contended 
that  the  dominant  gift  was  that  to  Eliza 
Armstrong  and  her  children.  That  gift 
amounted  to  a  gift  to  her  in  trust  for  her- 
self and  her  children,  which,  according  to 
the  authorities,  must  be  construed  as  a  gift 
to  Eliza  Armstrong  for  life,  with  remainder 
to  her  children — 

Jeffery  v.  Honywoody  4  Madd.  398. 

Morse  v.  Motm,  2  Sim.  485. 

Crockett  V.  Crockett,  2  PhiL  553  ;  s.  a 
17  Law  J.  Rep.  (n.s.)  Chanc.  230. 

Jarmanon  WUU^  voL  ii.,  pp.  369-374, 
3rd  edit 
A  gift  to  A.  for  life,  with  remainder  to  her 
children,  was  a  gift  to  the  children  aa  joint 
tenants,  and  not  as  tenants  in  common. 
Here  there  were  no  words  of  severance^ 
and  a  joint  tenancy  only  could  have  be^i 
created.  It  might  perhaps  be  said  that 
although  the  int^^sts  of  the  children  in  this 
property  were  reversionary  choses  in  action^ 
the  marriage  of  Mrs.  MTaggart  operated 
as  a  severance  of  the  joint  tenancy.  But  in 

May  V.  Hook,  Co.  lit  246  a,  note  184, 
Lord  Chancellor  Bathurst  had  decided  that 
articles  of  agreement  entered  into  by  an 
infEtnt,  one  of  two  joint  tenants,  in  contem- 
plation of  marriage,  by  which  leaseholds 
were  agreed  to  be  assigned,  did  not  amount 
to  a  severance  of  the  joint  tenan<7.  That 
case  was  decided  after  the  marriage  c^  the 
infant,  and  could  not  have  arisen  if  marriage 
by  itself  alone  operated  to  sever  a  joint 
tenancy. 

Mr.  F.  C.  J.  Millar^  for  the  defenduit 
Farkigh  Armstrong,  argued  that  the  widow 
Eliza  Armstrong,  under  her  husband's  will, 
took  the  whole  property  abe<^utely,  subject 
to  precatory  words,  which  were  insuffi- 
cient to  devest  the  property  from  her.  As 
to  the  ixMufficiency  of  the  words  to  create 


a  trust,   there  being  no  specific  purpose 
denoted,  he  referred  to 

Longmore  v.  Elcum^  2  You.  AC  C.C. 
363;  s.  c.  12  Law  J.  Rq>.  (k.s.) 
Chana  470. 
The  decisions  in  othw  cases  were  distin- 
guishable from  this,  since  in  them  a  power 
had  been  given  to  the  legatee  *^  to  dispose 
of"  the  property — 

Raikes  v.  Ward,  1  Hare,  445;  s.c  11 
Law  J.  Rep.  (n.s.)  Chanc.  276. 

CrockeU  v.  Crockett,  2  PhiL  558. 
Li  other  parts  of  this  will  where  the  tes- 
tator wished  to  declare  his  intention  he 
used  expressions  precise  enough,  and  the 
Court  would  therefore  hesitate  to  strain  his 
meaning  in  this  clause,  and  to  insert  words 
into  the  will  which  the  testator  had  not 
used — 

Jones  V.  Oreatufood,  16  Beav.  527. 

HaH  V.  Tribe,  18  Beav.  215;  8.a  23 
Law  J.  Rep.  (n.s.)  Chanc  462. 

Byne  v.  Blaekhwm,  26  BeaT.  41  ;  s.  a 

27  Law  J.  Rep.  (ir.s.)  Chanc.  788. 
Jarman  on  WiUs,  voL  1,  p.  371. 
WoodM  V.  Woods,  1  MyL  &  Cr.  401. 

Mr.  Winterbotham,  for  William  M*Tag- 
gart,  argued  that  either  a  tenancy  in 
common  among  the  children  was  created 
by  the  words  of  the  gift,  or  if  a  joint  tenancy 
was  created,  a  severance  of  it  was  effbcted 
by  Mrs.  MTaggart's  marriage.  1.  A  gift 
to  A.  and  h^*  children  would  be  construed 
as  a  gift  to  A.  for  life,  with  remainder  to 
het  children  as  tenants  in  common — 
Crawford  v.  Trotter,  4  Madd  361. 
Audsley  v.  Horn,  26  Beav.  195 ;  s.  c. 

28  Law  J.  Rep.  (n.&)  Chanc.  293: 
<m  appeal,  1  De  Gex,  F.  &  J.  226; 

29  Law  J.  Repu  (n.s.)  Chanc.  201. 
Ward  V.   Grey,   26   Beav.  485 ;   s.  c 

29  Law  J.  Rep.  (n.s.)  Chanc  74. 

Morse  v.  Morse,  2  Sim.  485. 
2.  Where  the  gift  was  to  A.  for  the  benefit 
of  her  children.  There,  if  there  were  any 
words  implying  a  settlement  or  a  separaticm 
of  interests,  such  as  directions  that  the 
share  of  the  widow  should  be  for  her  sepa- 
rate use,  the  Court  would  construe  it  as 
a  gift  to  A.  for  life  with  remainder  to  her 
dnldren — 

Froggatt  v.  Wardell,  3  De  Gex  k  Sm. 
685. 

Jeffery  v.  De  VUre,  24  Beav.  296. 
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Bibby  v.  ITumpBon,  32  Ibid.  646. 

In  re  Phene's  TrusU,  Law  Rep.  5  Eq. 
346. 
But  if  the  will  be  constraed  as  creating  a 
joint  tenancy,  Mrs.  MTaggart's  marriage 
operated  as  a  severance  of  her  shara  The 
case  of  leaseholds  was  different  from  the 
case  of  reversionary  choses  in  action — 

May  V.  Hooky  Ca  Lit  246  a,  note  184. 

Braeebridge  v.  Cookey  Plowd.  418. 

Jaub,  V.C.  (without  hearing  a  reply) 
said,  there  was  no  ground  for  holding  that 
the  children  took  as  tenants  in  common. 
It  was  dear  that  there  Were  no  words  of 
severance,  and  no  words,  as  in  /n  re  Phene*s 
TruitSy  directing  the  testator's  executois  to 
do  that  which  they  might  think  most  to 
the  advantage  of  the  cMldren.  The  Court 
in  that  case  stood  in  the  place  of  the  exe- 
cutors, and  in  the  performance  of  their 
ofilce  gave  the  property  among  the  objects 
of  the  testator's  bounty  as  tenants  in  com- 
mon; but  that  was  the  only  case  cited 
as  an  authority  that  the  children  took  as 
tenants  in  common.  He  must  hold  that 
in  this  case  the  children  took  as  joint 
tenants.  And  if  they  took  as  joint  tenants 
it  was,  under  the  circumstances  which  had 
happened,  immaterial  to  decide  the  question 
whether  ike  gift  was  to  the  testator's  widow 
for  life,  with  remainder  to  their  children  as 
joint  tenants,  or  whether  the  gift  was  to 
the  widow  and  children  immediately  as 
joint  tenants.  He  should  have  been  inclined 
to  follow  Crockett  v.  Crockett^  and  hold  that 
the  gift  was  to  the  widow  for  life,  with 
remainder  to  her  children;  but  it  was 
immaterial  to  determine  that  point  It 
was  sufficient  to  hold  that  the  children 
took  as  joint  tenants  in  remainder  or  other- 
wisa  Then,  as  to  the  question  whether 
the  joint  tenancy  was  severed  as  to  Mrs. 
MTaggart's  share  by  her  marriage.  Look- 
ing to  the  decisions  as  to  the  cases  of 
chattels  real  and  chattels  personal,  he  was 
inclined  to  think  that  the  balance  of  autho- 
rity was  against  holding  that  by  marriage 
a  severance  was  effected  of  that  which  t£e 
husbuid  could  not  have  reduced  into  pos- 
session during  the  coverture. 

Solioitora^MMnrt.  WoolUoott  k  Leonard,  for  all 
pitftiee  interested. 


Nbw  Sbriii,  38.— Charo. 


Lord  Bomillt,  M.R.  \ 

April  28,  29;       >  smith  w,  wkoublin. 
May  3,  27.        j 

Jurudiction  —  Foreign  Ghvemment  — 
Loan  negotiated  in  England — Foreign  Con- 
tract— Hypothecation, 

If  a  foreign  government  vioUxtea  a  contract 
entered  into  with  British  nd^ecta  reaident 
in  England^  the  Court  canawt  in  the  aheenu 
of  that  government  apply  its  property  in  this 
country  to  the  relief  of  the  ii^ured  parties, 

A  loan  contracted  by  a  foreign  state  by  its 
agent  in  this  country  is  a  foreign  contract. 

A  foreign  company y  under  a  contract  with 
a  foreign  government^  held  the  surplus  pro- 
ceeds of  guano  shipped  to  this  country  re- 
maining after  the  satisfaction  of  certain  prior 
charges  at  the  disposal  of  that  government, 
TJu  foreign  government  contracted  a  loan 
by  its  agent  at  this  courty  to  be  secured  by 
hypothecation  of  the  guano  shipped  to  this 
oountry.  The  foreign  government  did  not 
appear : — Held,  that  the  Court  of  Chancery 
eoiUd  not  direct  the  guano  shipped  to  this 
country  to  be  applied  according  to  the  terms 
of  the  hypothecation. 

The  republic  of   Pern,  which  had  ^t , 
various    times  contracted    loans    in  t&is 
oountry,  secured  by  hypothecation  of  the 
guano  consigned  to  British  territories,  in 
1862  contracted  a  new  loan. 

At  the  time  when  this  loan  was  nego- 
tiated, the  Peruvian  government  was  under 
a  contract  with  a  company  at  Lima,  called 
La  Compa£da  de  Consignacion  de  Huano 
en  la  Gran  Bretaiia,  relating  to  guano 
shipped  for  the  consumption  of  this  coun- 
try. By  that  contract  the  government 
engaged  to  consign  to  the  company  all  the 
guano  permitted  to  be  extracted  from  the 
guano-beds  and  shipped  to  Great  Britain 
and  Ireknd,  for  eight  years  from  a  specified 
day,  and  to  permit  no  guano  to  be  sold  or 
exported  for  this  market  unless  by  the  com- 
pany ;  the  net  proceeds  of  the  guano,  after 
the  payment  of  certain  expenses,  were  to 
be  held  in  London  at  the  disposal  of  the 
Peruvian  government ;  the  company  were 
to  set  apart  preferentially  the  amounts 
neoeasary  to  provide  for  the  service  of  the 
Angjo-Peruvian  debt;  and  of  the  remainder 
one-third  was  to  be  devoted  to  the  reim- 
bursement of  the  company. 
30 
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Under  this  contract  the  whole  of  the 
guano  shipped  to  Qreat  Britain  and  Irdand 
since  January,  1862,  was  the  property  of 
the  company  until  it  was  sold,  subject  to 
their  liability  to  account  to  the  Peruvian 
government  for  the  proceeds. 

It  was  during  the  subsistence  of  this 
contract  that  the  new  loan  was  negotiated. 
The  govemmrat  of  Peru,  by  its  Minister  at 
this  Court,  authorized  Messrs.  Heywood, 
Kennards  k  Co.  to  receive  subscriptions 
on  behalf  of  the  republic  for  a  loan  of 
5,500,000/.  (to  be  secured  by  bonds),  on 
terms  expressed  in  articles  of  which  the 
following  are  material : 

"Art.  8.  In  addition  to  the  formal  guaran- 
tee of  the  government  of  Peru,  with  all  its 
revenues  in  general,  it  is  expressly  stipu- 
lated that  the  said  government  specially 
and  exclusively  hypoUiecates  the  whole  of 
the  guano  that  shall  be  imported  into  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land and  her  colonies,  and  into  the  kingdom 
of  Belgium,  and  the  whole  of  the  proceeds 
resulting  from  the  sale  of  such  guano,  after 
the  deduction  therefrom  of  the  amount 
of  expenses  of  shipment,  of  discharge,  of 
freight,  of  commissions,  and  of  all  cus- 
tomary expenses  whatsoever ;  but  no  other 
deductions  whatsoever  shall  be  made.  If 
the  net  proceeds  of  the  guano  hypothecated 
for  the  loan  shall,  at  any  time,  from  any 
event  soever,  prove  insufficient  for  the  pay- 
ment of  the  interest  and  of  the  redemption 
fund  provided  for  by  Art  12,  in  such  case 
the  government  of  Peru  shall  mainly  pro- 
vide whatever  sum  may  be  necessary  for 
those  payments  from  other  sources,  and  in 
particular  shall  appropriate  and  use  for  that 
purpose  the  proceeds  of  any  other  guano 
which  may,  at  any  future  time,  be  at  the 
disposal  of  the  government 

<*Art  9.  The  house  in  Qreat  Britain, 
and,  in  the  event  hereinafter  mentioned,  the 
house  in  Belgium,  to  whidi  the  guano  may 
from  time  to  time  be  consigned  shall  (6fteen 
days  before  the  respective  periods  specified 
in  articles  2.  and  12.)  pay  to  Messrs.  Antony 
Qibbs  &  Sons,  in  London,  the  sums  that 
may  be  necessary  for  the  payment  of  the 
interest  and  of  the  redemption  fund  respec- 
tively ;  any  surplus  of  the  proceeds  of  the 
hypothecated  guano  after  the  completion  of 
the  yearly  payments  for  interest,  and  for 
the  redemption  hereinafter  provided  for. 


shall  always  remain  at  tiie  disposal  of  the 
Peruvian  govemmrat  In  the  eveirt  of 
the  proceeds  in  the  hands  of  the  house  in 
Great  Britain,  to  whom  the  guano  may  be 
consigned,  being  insufficient  in  any  half- 
year  for  the  purpose  of  such  payments 
respectively,  the  surplus  proceeds  in  the 
hands  of  the  Belgian  house  shall  then  be 
Implied  to  make  up  any  deficiency. 

"Art.  11.  If,  from  any  unexpected  event, 
twelve  months  should  elapse  without  the 
arrival  of  vessels  with  guano,  or  the  house 
to  whom  the  guano  is  coi^igned  should  not 
prove  to  the  satisfaction  of  Messrs.  Hey- 
wood, Kennards  &  Co.,  when  cidled  upon 
by  them  to  do  so,  that  guano  is  expected 
in  sufficient  quantity  for  the  payment  of 
the  interest  and  redemption  fond  herein 
provided  for,  Messrs.  Heywood,  Kennards 
&  Co.,  or  their  agents  in  Lima,  shall  have 
authority  and  power  to  take  possession  o^ 
put  on  board  ship  and  transmit  to  the  order 
of  Messrs.  Heywood,  Kennards  &  Co.,  in 
England,  for  account  of  the  republic  of 
Peru,  an  amount  of  guano  sufficient,  in  the 
opinion  of  such  agents,  to  meet  the  current 
year's  payments  for  interest  and  redemption 
fond  as  aforesaid ;  and  shall  render  at  the 
proper  time  the  account  sales  of  the  car- 
goes in  the  usual  manner,  and  place  at  the 
disposal  of  the  Peruvian  government,  and 
hand  over  the  surplus  that  may  remain 
after  payment  of  the  amount  payable  for 
interest  and  redemption  fund  fcnr  the  tiien 
current  year." 

Messrs.  Antony  Gibbe  &  Sons  were  at 
that  time  the  agents  of  the  Peruvian  govern- 
ment in  London  for  the  business  of  the 
loans.  Before  the  commencement  of  the  suit 
they  had  been  succeeded  by  Messrs  J.  Thom- 
son, T.  Bonar  &  Ca,  the  first  four  defendants 
on  the  record. 

The  12th  article  provided  that  a  certain 
sum  should  be  implied  every  half-year  by 
the  Peruvian  government  to  tke  redemption 
of  the  bonds.  If  the  price  of  the  bonds  was 
above  par,  the  government  was  to  be  at 
liberty  to  redeem  at  par,  the  bonds  to  be 
redeemed  being  selected  by  lot  If  tira 
price  was  below  par,  the  r^emption  was 
to  be  effected  by  purchases  in  the  market 

The  stipulated  sum  was  applied  in  accord- 
ance with  these  provisions  on  the  1st  of 
January  and  the  1st  of  July,  in  every  year 
up  to  and  including  the  1st  of  July,  1865. 
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On  the  snbseqaent  half-jearly  days  the 
proper  sam  had  been  applied,  but  the 
plaintiff  alleged  that  it  had  been  applied, 
in  disregard  of  the  12th  article,  to  the 
redemption  of  bonds  already  virtually  can- 
celled, and  at  prices  unnecessarily  high. 
The  result  was  to  injure  the  remaining 
bondholders,  by  preventing  the  rise  in  the 
price  of  the  bonds  whidi  would  otherwise 
have  taken  place. 

The  plaintiff,  therefore,  a  holder  of  bonds 
issued  under  this  loan,  instituted  the  pre- 
sent suit  on  behalf  of  himself  and  the  other 
bondholders. 

The  defendants  were  Messrs.  J.  Thomson, 
T.  Bonar  &  Co.,  the  Republic  of  Peru  (which 
did  not  appear),  the  Compaiiia  de  Con- 
signacion  de  Huano  en  la  Qran  Bretafia, 
and  Mr.  Ayers,  one  of  the  bondholders  of 
a  subsequent  loan,  who  was  made  a  defen- 
dant to  represent  them. 

The  bill  prayed  Uiat  all  guano  in  the 
United  Kingdom  and  the  British  colonies, 
or  consigned  thereto,  and  in  the  possession 
of  Messrs.  J.  Thomson,  T.  Bonar  &  Ca,  or 
their  agents,  or  of  the  Compaflia  de  Consig- 
naoion  de  Huano  en  la  Qran  Bretafia,  or 
their  agents,  or  to  come  into  their  posses- 
sion, might  be  applied  under  the  direction 
of  the  Court  in  accordance  with  the  terms 
of  the  hypothecation  thereol 

Mr,  Jeasel  and  Mr,  Weitlake^  for  the 
plaintiff — The  company  was  bound  to  hold 
the  surplus  proceeds  of  the  guano  after 
satisfying  certain  charges  upon  it  as  a 
trustee  for  the  Peruvian  government,  and 
that  government  has  hypothecated  this 
surplus  to  the  bondholders.  The  company 
therefore  is  now  the  trustee  of  the  surplus 
for  the  bondholders.  The  company  is  in 
the  position  of  a  first  mortgagee.  We  are 
entitled  to  a  subsequent  charge.  It  cannot 
injure  us  that  the  Peruvian  government, 
the  mortgagor,  against  whom  we  seek  no 
relief,  is  out  of  the  jurisdiction.  We  proceed 
against  the  company  as  first  mortgagee.  It 
cannot  be  denied  that  the  proceeds  of  the 
guano  sent  to  this  country  and  in  the  hands 
of  a  trustee  here  are  subject  to  the  jurisdic- 
tion of  this  Court  The  existence  of  pro- 
perty in  this  country  gives  jurisdiction  to 
enforce  a  charge  against  it — 

The  Carronlran  Company  v,  Maclaren^ 
5  H.L.  Cas.  416;  8.  c.  24  Law  J. 
Rep.  (n.8.)  Chanc  620. 


Stor^9  C<mflict  of  Law,  se.  549,  550. 

CammeU  v.  8eweU,  3  Hurls.  <fe  N.  617; 
S.C.  5  Ibid.  728;  27  Law  J.  Rep.  (n.b.) 
Exch.  447;  29  Law  J.  Rep.  (N.a) 
Exch.  350. 
The  same  principle  was  affirmed  by  the 
Cour  de  Casgation  in  France  on  the  13th 
of  December,  1865.  This  principle  is  ap- 
plied even  to  personal  property  according 
to  its  actual  locality,  where  the  object  oi 
the  proceeding  is  to  affect  the  specific  pro- 
perty itself ;  although  we  admit  that  where 
the  universality  of  a  man's  property  is 
concerned,  as  in  bankruptcy,  rights  are 
governed  by  the  law  of  the  owner's  domiciL 
We  are  not  deprived  of  our  remedy  because 
the  republic  of  Peru  does  not  appear.  When 
a  foreign  government  has  created  a  charge 
on  property  in  this  country  in  favour  of 
persons  in  this  country,  it  cannot  bar  the 
jurisdiction  which  it  thus  confers  on  our 
Courts  by  declining  to  appear.  In 

The  Duke  of  Brunsmck  v.  the  King  of 
Hanover,  2  H.L.  Cas.  1, 
the  Lords  carefully  guarded  themselves 
from  giving  sanction  to  a  contrary  propo- 
sition. This  consequence  follows  from  the 
general  rule,  that  a  party  entitled  to  a 
charge  may  enforce  it  in  tins  court  whether 
tiie  defendant  appears  or  not.  Therefore  it 
makes  no  difference  whether  the  defendant 
fidling  to  appear  is  a  foreign  potentate  or 
not  The  jurisdiction  is  not  personal — 

Gladstone  v.  Musurue  Bey,  1  Hem.  ^ 
M.  495;  s.  c.  32  Law  J.  Rep.  (n.s.) 
Chanc  155. 

The  United  States  v.  Prioleau,  2  Hem. 
&  M.  559;  S.C.  35  Law  J.  Rep.  (n.s.) 
Chanc.  7. 
This  loan,  moreover,  is  an  English  contract, 
and  our  Courts  will  enforce  it — See 

Story's  Conflict  of  Laws,  s.  285. 
Although  it  was  the  contract  of  a  foreign 
government,  it  was  made  by  an  agent  re- 
siding in  this  country,  and  it  was  to  be 
executed  here. 

Mr.  Southgate  and  Mr.  Charles  Hall 
appeared  for  ^e  first  four  defendants,  who, 
being  mere  agents,  were  not  affected  by  the 
question  in  dispute,  and  they  took  no  part 
in  the  argument 

Sir  B&undell  Palmer  and  Mr.  Kehewieh, 
for  the  Compafiia  de  Consignacion. — We 
appear  for  a  foreign  company,  subject  to 
the  laws  of  a  foreign  country.  The  company 
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is  under  no  contract  with  the  bondholders 
whom  the  plaintiff  assmnes  to  represent.  It 
is  under  a  contract  with  the  goyemment  of 
Peru  relating  to  guano  sent  to  this  country, 
and  both  parties  to  the  contract  are  subject 
to  the  laws  of  Peru.  The  contract  on  which 
the  plaintiff  proceeds  is  not  an  English 
contract  It  is  a  state  loan,  to  be  interpreted 
according  to  the  laws  of  Peru.  The  word 
''hypothecate"  is  not  a  term  of  EngUsh  law, 
and  the  provisions  relating  to  the  disposal 
of  the  guano  are  subordinate  provisions. 
The  governing  terms  of  the  contract  are 
those  which  create  the  relation  of  debtor 
and  creditor  between  the  republic  of  Peru 
and  the  subscribers  to  the  loan.  The  Peru- 
vian law  is  the  foundation  of  the  authority 
to  negotiate  the  loan,  and  it  is  immaterial 
that  the  government  acts  by  its  agents  in 
London.  It  is  incorrect  to  call  the  company 
a  trustee.  That  is  to  import  the  terms  of 
English  law  into  the  construction  of  a  foreign 
contract  The  scope  of  the  bill  is  to  interfere 
in  the  arrangements  between  the  Peruvian 
government  and  parties  contracting  with  it 
In  order  to  ascertain  the  surplus  which  the 
plaintiff  seeks  to  charge,  the  Court  must  take 
the  accounts  between  the  parties ;  and  the 
Court  is  asked  to  take  an  account  on  the 
footing  of  a  foreign  contract  between  aforeign 
government  and  a  foreign  company  simply 
on  the  ground  that  one  of  the  foreign  parties 
has  agents  in  this  country.  Such  an  «cootmt 
oould  not  bind  the  Peruvian  government, 
which  is  absent  Moreover,  ^  question 
whether  that  goy^nmexit  has  injured  the 
bondholcten  cannot  be  tried  in  its  absence — - 
Oladitone  ▼.  the  Oltaman  Banky  1  Hem. 

&  M.  505;  s.  c  82  Law  J.  Rep.  (k.s.) 

Chanc  229. 
Mr.  Fry^  for  Mr.  Ayers,  took  no  part  in 
the  argument. 

Mr,  Jesaely  in  reply.— ^We  cannot  be  pre- 
judioed  because  the  Peruvian  government 
refuses  to  come  in,  but  the  government 
may  be  bound  by  the  decision  agunst  its 
agent — 

The  Duke  of  Brunemck  v.  the  King  of 

Hanover,  6  Beav.  39;  s.c.  13  Law 

J.  Rep.  (NJ3.)  Chanc  107. 
We  do  not  desire  to  take  accounts  between 
^  Peruvian  government  and  the  Consign- 
ment Company.  We  only  seek  to  enforce 
fmr  rj^ts  against  the  guano  in  this  country. 
I  contend  tihat  a  direction  giv«n  for  value 


to  an  agent  to  apply  the  proceeds  of  certain 
property  in  his  hands  for  my  benefit  con-  . 
stitutes  him  a  trustee  for  me.  But  it  makee 
no  difference  whether  the  persons  holding 
this  guano  are  regarded  as  trustees  or  agents. 
They  are  equally  bound  in  both  cases.  The 
£act  that  the  loan  contract  was  to  be  per- 
formed in  London  makes  it  an  English 
contract  But  if  it  be  not,  I  can  still  enforee 
it.  If  a  merchant  in  Peru  hypothecates  a 
cargo  to  me,  I  can  enforce  the  charge  here. 
I  admit  that  the  Peruvian  law  would  govern 
the  construction  of  a  Peruvian  contract,  but 
the  construction  is  not  in  question. 

The  Master  of  thx  Rolls  (May  27) 
after  stating  the  facts  said :  On  this 
state  of  £EM!its  the  question  is  whether  the 
plaintiff  is  entitled  to  any,  and,  if  any, 
what,  relief  I  am  of  opinion  that  he  is 
entitled  to  none.  It  is  obvious  that  if  any 
party  is  to  blame  in  this  transaction  it  is 
the  Peruvian  government,  and  that  akmei 
The  contract  which  governs  this  question 
is  in  my  opinion  clearly  and  unmiati^bly 
a  foreign  contract.  It  is  a  contract  between 
the  Peruvian  government  on  the  one  hand 
and  the  Consignment  Company  on  the 
other,  entered  into  in  Pern,  between  Pem- 
vians  and  according  to  the  law  of  Peni, 
by  which  the  government  on  the  one  hand 
give  leave  to  the  company  to  consign  to 
their  agei^  in  London  guano,  to  be  applied 
in  the  first  instance  to  the  payment  of  the 
loans  contracted  by  the  Peruvian  govern* 
ment  as  that  govemmmit  shall  direct)  a 
certain  prc^rdon  <^  the  surphn  being 
devoted  to  tiie  payment  of  disborsementa 
with  which  the  plcontiff  has  no  eoneem. 

The  company  are  bound  to  follow  the 
directions  of  the  government,  and  to  aeoount 
to  the  government  If  they  misapply  the 
proceeds  they  are  accountable  to  the  le^ 
public  of  Pern,  and  to  no  one  elseu  The 
Peruvian  govemmoit  is  not  here,  and  is 
not  amenable  to  this  jurisdiction ;  and  the 
Court  is  asked,  on  tiie  groond  that  the 
Peruvian  government  has  entered  into 
another  and  distinot  contract  with  the 
plaintiff  in  common  with  the  aduit  bond« 
holders  (many  of  whom  I  assume  are  not 
British  subjects  or  resident  in  Qreat  Btu 
tun)  to  take  an  acconnt  Mising  upon  a 
foreign  contract  between  a  foreign  govern- 
ment and  a  foreign  eompany  which  can 
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bind  no  one  and  can  have  no  possible 
result. 

The  most  singular  part  of  the  argument 
is  this :  that  though  this  matter  must  be 
dealt  with  according  to  Peruvian  law,  in 
which,  for  au^tthat  I  am  informed  in  this 
suit,  the  doctrine  of  trusts  is  wholly  un* 
known,  it  is  contended  that  the  agents  of 
the  Consignment  C(»npany  in  London  are 
trustees  of  the  proceeds  of  the  guano  for 
the  bondholders,  and  that  the  matter  must 
be  disposed  of  according  to  the  English  law 
of  trustee  and  cettui  que  tnut  If  this  be 
correct,  then  the  bondholders  who  have 
taken  a  part  of  the  loan  in  Belgium  are 
entitled  to  deal  with  the  guano  in  Belgium 
and  in  the  hands  of  the  Belgian  house 
as  consignees,  aoc(»rding  to  the  law  of 
Belgium. 

It  is  in  my  opinion  a  omnplete  misappre- 
hension to  suppose  that  a  government 
negotiating  a  loan  in  a  foreign  countiy 
thereby  introduces  into  the  transaction  aU 
the  peeuliaritieB  of  the  law  of  the  country 
in  which  the  n^otiation  is  made.  The 
place  where  the  loan  is  negotiated  does  not 
in  my  opinion  in  the  least  degree  affect  the 
question  of  law. 

The  contract  is  the  same  and  the  obli- 
gations are  the  same  whoever  may  be  the 
bondholders.  Sui^)oee  a  company  in  Paris 
or  in  Bmsselfl  instruct  their  agents  in  Lon- 
don to  subaoribe  for  some  of  these  bonds, 
is  the  eontraot  between  the  Peruvian 
government  and  the  Fitenoh  company 
or  between  the  Peravian  government  and 
the  Belgium  company  to  be  regulated  by 
the  Engligh  law,  because  the  contract  is 
made  by  thdr  agents  in  London,  or  are 
the  contracts  to  vary  aco(Hding  to  the 
domicil  of  the  subaoibers  to  the  loant 
If  the  Freneh  government  should  n^o- 
taaie  a  loan  on  certain  specified  terms^ 
whether  it  be  negotiated  in  Brussels,  in 
London  or  in  Pans,  ih»  same  law  must 
regulate  the  whole,  and  that  law  ia  the  law 
of  Prance  as  much  as  if  it  had  been  e3q)re8sly 
notified  in  the  articles  that  ike  French  law 
would  be  that  by  which  the  contract  must 
be  construed  and  governed.  Bo,  if  the 
English  government  were  to  negotiate  a 
loan  in  Paris  or  in  New  York,  the  En^^ish 
law  must  be  applied  to  construe  and  re- 
gulate the  oontract 

But  assmmng  that  it  was  otherwise,  how 


can  thia  Court  intorfeiet  Buj^iose  a  palpable 
breach  of  the  contract  between  the  Peru- 
vian government  and  the  bondholders.  If 
the  Peruvian  republic  declared  that  it 
would  not  pay  a  penny  to  any  of  the  bond^ 
holders,  but  would  totally  disclaim  and 
repudiate  the  debt,  could  this  Court  inter- 
fere) 

Some  of  the  States  of  North  America 
negotiated  loans,  partly  here  and  partly  at 
home,  and  afterwards  repudiated  them. 
No  one  ever  attempted  to  seize  any  pro- 
perty belonging  to  those  States  in  this 
country  and  thus  enforce  a  contract  be- 
tween those  governments  and  the  holders 
of  their  bonda  If  this  Court  attempted  to 
further  such  a  demand  it  would  fiH  into 
tiiia  dilemma,  either  it  would  simply  make 
itself  ridiculous  in  attempting  what  is  im- 
possible, (NT,  if  it  cotdd  assume  that  the 
foreign  government  was  answerable  and 
then  found  property  belonging  to  that 
foreign  government  in  this  countiy,  it 
might  idter  the  rdation  between  the 
two  countries  and  enable  a  bondholder 
practically  to  declare  war  against  a  foreign 
state.  If  the  Court  of  Chancery  coidd 
seize  all  the  guano  belonging  to  the  Pem^ 
vian  government  it  might  as  wdl  seise 
Peruvian  vessds  under  the  article  which 
declares  that  all  the  other  property  and 
sources  of  revenue  of  the  republic  should 
be  applicable  to  payment  of  the  loan. 

But  the  case  of  the  plaintiff  fails  even 
aocording  to  the  English  law.  I  am  of 
(^linion  that  neither  artidee  8.  and  1 1,  nor 
any  other  artide  on  which  the  plaintiff  relies, 
according  to  the  true  construction  in  an 
English  court  gives  him  a  right  to  regu- 
late the  management  of  the  loan  on  ihe 
guano  contract,  and  that  it  is  not  in  his 
power  under  tliis  contract  to  restrain  the 
action  of  the  Peruvian  government  with 
relation  to  the  price  at  which  the  bonds 
are  taken. 

The  oounael  f(Hr  the  plaintiff  rety  on 
three  cases  in  particular, — The  Lhtke  of 
Brururmck  v.  the  Kmg  <rf  Htmover^  Qladr 
abcme  v.  Mmsuvvs  Bey  and  The  United  Statet 
V.  Frioleau,  The  first  case  has  little  to  do 
with  the  matter.  All  that  I  understand  to 
have  been  decided  by  it  is,  that  a  foreign 
Bovtteign  is  not  amenable  to  the  jurisdic- 
tion of  the  Court  of  Chancery  for  any  act 
done  by  him  as  a  sovereign,  and  thiU  he 
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does  not  by  appearing  to  a  suit  waive  his 
right  to  take  that  defence,  but  that  if  he 
also  has  an  English  character  distinct  from 
that  of  a  foreign  sovereign  he  may  in  respect 
of  acts  done  in  that  character  be  made  a 
defendant. 

The  second  case  is  that  which  is  prin- 
cipally relied  upon.  In  that  case  a  com- 
pany in  London  entered  into  a  contract 
with  a  foreign  government  for  the  estab- 
lishment of  a  bank.  The  foreign  govern- 
ment, in  order  to  secure  the  execution  of 
the  contract  by  the  English  company,  re- 
quired 20,000/.  in  bonds  of  the  foreign 
government,  to  be  deposited  in  the  Bank  of 
England,  to  be  forfeited  if  the  contract  was 
not  executed.  The  foreign  government 
thought  fit  to  declare  that  the  contract  had 
been  violated,  and  directed  its  ambassador 
to  withdraw  the  deposit,  which,  but  for 
the  intervention  of  the  Court,  he  would 
have  been  able  to  do.  The  Court  refosed  to 
make  any  order  on  the  ambassador,  and 
allowed  his  objection  to  the  jurisdiction ; 
but  on  an  interlocutory  application  re- 
strained the  bank  from  parting  with  the 
amount  so  deposited  until  the  hearing  of 
the  cause,  on  the  ground  that  it  held  this 
fund  as  a  trustee  for  the  foreign  govern- 
ment or  the  English  company  according 
as  the  case  should  be  proved  at  the  hearing. 
It  does  not  appear  to  me  to  have  any  bear- 
ing on  the  present  case  favourable  to  the 
plaintiff.  The  Court  did  not  enforce  the 
specific  performance  of  any  contract  between 
the  foreign  government  and  the  English 
company,  nor  did  it  assume  any  power  to 
do  so ;  but  as  an  English  company  had 
deposited  a  sum  in  the  hands  of  a  third 
party  to  await  a  certain  result  the  Court 
interposed  indirectly  to  prevent  the  foreign 
government  from  taking  possession  of  the 
sum  until  it  had  established  that  according 
to  the  contract  entered  into  with  the  com- 
pany it  was  entitled  to  do  so.  The  Court 
expressed  no  opinion  as  to  the  nature  of 
the  contract  entered  into  with  the  English 
company,  whether  it  was  an  English  or  a 
foreign  contract;  all  that  it  did  was  to 
prevent  the  foreign  government  from  deal- 
ing with  the  fund  as  its  own  before  it  was 
shewn  that  it  was  forfeited.  This  is  clear 
from  the  whole  case,  and  particularly  from 
this  passage,  at  page  503  :  '*  The  case  may 
well  be  supposed  of  a  foreign  ambassador 


here  accepting  the  trusts  of  a  marriage 
settlement,  it  may  be  as  sole  trustee.  If 
the  funds  were  invested  in  his  name  in  the 
Bank  of  England  it  is  quite  true  I  could 
not  deal  with  him  on  account  of  the  impos- 
sibility of  any  process  being  had  against 
an  ambassador.  But  the  funds  being  in  the 
Bank  of  England  it  appears  to  me  clear 
that  I  could  in  such  a  state  of  circumstances 
(this  being  a  fund  vested  in  the  ambassador 
absolutely  and  accepted  by  him  upon  cer- 
tain trusts)  prevent  the  Bank  of  England 
from  handing  it  over  to  the  ambas^or, 
upon  a  distinct  intimation  on  his  part  that 
he  intended  to  apply  it  to  his  own  use." 
But  does  it  therefore  follow  that  at  the 
instance  of  the' English  company  the  Court 
would  have  enforced  the  contract  against 
the  foreign  government  or  touched  the  pro- 
perty of  that  government  in  this  country 
(which  is  what  is  sought  to  be  obtained 
here)  ?  Indeed,  the  next  case  in  the  same 
volume,  CUadstone  v.  the  Ottoman  Bamk, 
establishes  a  proposition  precisely  in  point 
A  bill  filed  against  the  Ottoman  Bank,  its 
directors  and  the  Sultan,  alleged  that  the 
Sultan's  government  had  granted  to  the 
plaintiffs  the  exclusive  right  of  issuing  bank 
notes  in  Turkey,  and  had  subsequently,  in 
derogation  of  that  grant,  made  a  simflar 
concession  to  the  defendants  (the  Ottoman 
Bank),  and  prayed  a  declaration  of  the 
plaintiffs*  exclusive  right,  and  an  injunction 
against  the  Ottoman  Bank  and  its  directors. 
It  was  held  on  the  demurrer  of  the  bank  and 
its  directors  that,  inasmuch  as  the  Court 
had  no  jurisdiction  on  the  contract  against 
the  Sultan,  it  had  none  against  the  bank 
and  its  directors,  and  the  demurrer  was 
allowed  accordingly.  That  is  exactly  this 
case.  There  is  no  jurisdiction  against  the 
Peruvian  government,  and  therefore  there 
is  none  against  the  Consignment  Company, 
and  no  decree  can  be  made. 

The  third  case  has  in  my  opinion  no 
bearing  on  the  question  before  me.  It 
merely  establishes  that  a  foreign  govern- 
ment which  puts  down  an  insurrection  within 
its  own  territories  acquires  idl  the  ri^its 
of  contract  which  the  temporary  and  insur- 
gent government  it  replaces  possessed  ot 
exercised. 

But,  assuming  that  the  Court  had  juris- 
diction, then  I  am  of  opinion  that,  on  the 
merits,  the  Peruvian  government  was  pcr- 
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fecUy  justified  in  what  it  did. — [His  Lord- 
ship then  discassed  the  mode  in  which  the 
stipulated  sum  had  been  applied  to  the 
redemption  of  bonds,  and  proceeded] — I 
think  the  Peruvian  government  has  acted 
within  the  strict  spirit  and  according  to 
the  due  construction  of  the  articles  on 
which  the  loan  was  taken.  If  it  had  not  done 
so,  I  think  that  it  is  a  matter  in  which  this 
Court  has  no  power  to  interfere,  and  that 
if  it  did  interfere  it  would  be  necessary  to 
take  the  accounts  between  two  foreign  par- 
ties to  a  foreign  contract,  both  residing 
abroad ;  and  to  do  this  is  contrary  to  the 
principles  of  this  Court  In  the  present 
case,  it  is  made  more  difficult  by  the  fact 
that  one  of  these  parties  is  a  foreign  govern* 
ment  not  before  the  Court,  and  who  cannot 
be  made  amenable  to  it.  In  all  respects  I 
think  the  plaintiff  is  in  the  wrong,  and  his 
bill  must  be  dismissed  with  costs. 

SoUdton — MeBsn.  Aflharat,  Morris  &  Co.,  for 
pluntiff ;  Meisni.  W.  k  H.  P.  Sharp,  for  other 
pttrfeiM  interested. 


Maxins,  V.C. 
March  24. 


LYNE  8  TRUST. 


Win,  Construction  —  Legatee,  Descrip- 
tion of — Present  and  after-taken  Wife, 

Bequest  of  a  fund  to  teHaUn^s  son  (then 
married  J  for  life,  and  after  his  decease  the 
fund  to  be  divided  equaUy  between  the  wife 
<^  the  said  son,  if  she  should  survive  him^ 
and  all  cmd  every  the  chUd  or  children  of 
the  said  son: — Held,  that  no  particular 
vhfe  was  designated^  and  that  an  after-taken 
wife  who  survived  the  son  was  entitled  to 
share  in  the  gift  over, 

Edward  Lyne,  by  his  will,  made  in  1854, 
bequeathed  a  sum  of  800/L  to  trustees,  upon 
trust  to  pay  the  income  to  his  son  Qeorge 
for  life,  and  after  his  decease  '^to  pay  and 
transfer  the  said  sum  unto  and  equally 
between  the  wife  of  his  said  son,  in  case 
she  should  survive  him,  and  all  and  eveiy 
the  child  or  children  of  his  said  son." 

At  the  date  of  the  will  the  testator's  son, 
Qeorge  Lyne,  had  a  wife  and  one  child 
living,  but  the  wUe  died  in  the  following 
year. 


The  testator  died  in  1858.  George  Lyne 
the  son  married  a  second  wife  in  1 859,  and 
died  in  1868,  having  had  no  child  by  his 
second  wife. 

The  trustees  having  paid  the  fund  into 
court,  his  widow,  the  second  wife,  now 
petitioned  for  a  declaration  that  she  was 
entitled  to  one  moiety. 

Mr,  G,  Hastings,  in  support  of  the  peti- 
tion, cited 

Peppin  v.  Bickford,  3  Ves.  570, 
and  contended  that  the  widow,  although  an 
after-taken  wife,  of  the  testator's  son,  was 
entitled  just  as  much  as  his  children  by  her, 
if  any,  would  have  taken,  there  being  no 
words  to  limit  the  gift  to  any  particular 
wife. 

Mr,  Cotton  and  Mr,  A,  E.  Miller,  for  the 
only  child,  claiming  the  whole  fiind,  re- 
ferred to 

1  Jarman  on  Wills,  304, 
and  cited 

OarraU  v.  Niblock,  1  Russ.  k  M.  629. 
Bryan's  Trust,  2  Sim.  N.S.  103;  8.c. 

21  Law  J.  Rep.  (N.a)  Chanc.  7. 
Boreham  v.  Bignall,  8  Hare,  131 ;  s.  c. 
19  Law  J.  Rep.  (n.s.)  Chanc.  461. 
The  gift  was  not  to  any  after-taken  wife, 
but  to  the  particular  woman  who  was  at 
the  date  of  the  will  the  wife  of  the  testator^s 
son,  and  known  to  the  testator  as  such. 
The  analogy  is  the  same  as  in  the  case  of  a 
gift  to  testator's  servants ;  the  gift  is  limited 
to  persons  answering  the  description  at  the 
date  of  the  will — 

Parker  v.  Marchant,  1  You.  &  C.  C.C. 
290;  S.C  11  Law  J.   Rep.   (k.s.) 
Chanc.  223 :  affirmed  on  i^>peal,  12 
Law  J.  Rep.  (n.s.)  Chanc  385. 
Mr.  M.  Cookson,  for  Uie  trustees. 

Malins,  V.C. — The  question  here  is, 
whether  tJie  gift  over  is  limited  to  the 
children  of  the  testator's  son  and  the  par^ 
ticular  lady  who  was  known  to  the  testator 
as  his  son's  wife  at  the  date  of  the  will,  or 
whether,  in  the  events  that  have  happened^ 
it  extends  to  an  after-taken  wile  who  has 
survived  the  testator's  son  1  It  is  clear  that 
all  the  children  of  Qeoige  Lyne,  whether 
by  his  then  wife  or  by  his  widow,  the 
present  petitioner,  would  have  been  equally 
entitled.  It  is  also  clear  that  the  class  to 
take  could  not  be  ascertained  till  the  death 


Digitized  by 


Google 


472 


COURTS  OF  CHANCERY  I 


[N.S. 


of  Oeorge  Lyne$  then  the  gift  is  to  his 
wife,  if  she  survive,  and  his  ohildren  as 
a  class.  The  contingency  which  has  aotoallj 
arisen  was,  probably,  not  present  to  the 
mind  of  the  testator,  and  his  intention  is 
therefore  uncertain.  But  seeing  that  the 
petitioner  answers  the  descrif^ion  <^  wife^ 
and  might  certainly  have  been  the  mother 
of  children  who  would  have  taken  under 
this  gift,  I  cannot  presume  that  the  testator 
intended  to  exclude  her  from  the  class,  and, 
in  my  opinion,  the  words  which  he  has 
used  are  not  such  as  render  it  necessary 
for  me  to  do  so.  The  authorities  do  not 
appear  to  me  to  proceed  upon  any  very 
sound  principle,  but  I  think  the  present 
case  may  furly  be  distinguished  from  Oar- 
raU  V.  Nibloek  and  BryarCt  Trusty  in  both 
of  which  there  were  expressions  which  are 
not  found  here,  indicating  that  the  testator 
meant  a  particular  person.  One  moiety  of 
this  fund,  therefore,  will  go  to  the  petitioner 
as  the  widow  of  Oeorge  L3me,  and  the 
other  moiety  to  his  only  child. 

Solioiton— MeMre.  W.  k  W.  A.  Waller,  for  peti- 
tioner ;  Meeare.  Price^  Bolton  &  Filder,  agents 
for  Meaers.  Jones  h  Forrester,  Malmesbury,  for 
the  trusteee ;  Meesre.  Stocken  k  Jopp,  for  other 
partiet  hitereeted. 


8UTCLIFFE  V.  HOWARD. 


Mauns^  v.a 
June  10. 

Will  —  Construction  —  "  Respective  "  — 
Tenancy  in  Common  —  DistrxbtUion  per 
Stirpes, 

O^  to  three  persons  by  name  for  their 
respective  lives^  and  suttfect  thereto  for  their 
respective  children  as  tenants  in  common. 

The  life  tenants  are  tenants  in  common^ 
and  the  children  take  per  stirpes. 

John  Howard  devised  certain  heredita- 
ments upon  trust,  to  apply  the  rents  and 
pn^ta  to  and  for  the  benefit  of  his  two 
brothers  James  and  Samuel  and  his  married 
sister  Lucy,  ''  during  their  respective  lives, 
in  such  manner  as  the  trustees  should  think 
fit,  and  subject  thereto  in  trust  for  the 
respective  children  of  his  said  brothers  and 
sister  as  tenants  in  common." 

The  testator  died  in  July,  1848;  his 
brother  James  died  in  the  following  Oc^ 
tober,  leaving  children;  his  sister  Lucy 


died  in  1867,  leaving  children ;  his  brother 
Samuel  was  still  living  and  hsd  children. 

The  questions  were,  whether  the  gift  to 
the  testator's  brothers  and  sister  cruited  a 
joint  toiancy  or  a  tenancy  in  conmion,  and 
Aether  their  children  took  per  capita  or 
per  sturpes, 

Mr,  Dunning f  for  the  trustees,  the  plain- 
tiff, submitted  the  case  to  the  Court 

Mr.  Olasse  and  Mr.  J.  T.  Humphry, 
for  Samuel  Howard,  the  surviving  brother, 
claimed  a  life  interest  in  the  whole,  and 
submitted  that,  upon  his  death  the  proper^ 
would  be  divisible  between  all  the  children 
per  capita^  and  not  per  stirpes.  They  dted 
upon  the  question  of  joint  tenancy — 
Woodstock  V.  Shillito,  6  Sim.  416 ; 
Armstrong  v.   Eldridge,   3   Bra  C.C. 

215; 
Cransufiek  v.  Pearson,  31  Beav.  624; 
Wood  V.  Draycotty  2  New  Rep.  55 ; 
Pearce  v.  Edmeades,  3  You.  &  C.  Ex. 
246;    S.C.    8  Law   J.   Rep.    (n.&) 
Chanc.  61. 
Bryan  v.  Twigg,  37  Law  J.  Rep.  (n.s.) 
Chanc.  249;  s.a  Law  Rep.  3  CL 
Ap.  183; 
and  upon  the  question  of  distribution — 
Congreve  v.  Palmer,  16  Beav.  436;  s.  a 

23  Law  J.  Rep.  (n.&)  Chanc  54. 
Ahrey  v.  Newman,  16  Beav.  431 ;  s.  c 
22  Law  J.  Rep.  (n.s.)  Clianc.  627 ; 
AU  V.  Gregory,  8  De  Oez,  M.  k  G. 

Mr.  Nalder,  for  the  children  of  James 
and  Lucy,  the  deceased  brother  «id  sister, 
was  not  called  upon. 

MiXiHS,  V.C.  —  The  oontonticm  up<m 
the  first  question  here  raised  is,  that  the 
brothers  and  sistor  took  as  joint  tenants, 
so  that  the  surviving  brother  is  now  en- 
titled for  his  life  to  ^e  wht^e  of  the  rents 
and  profits  as  against  the  children  of  the 
deoeaBed  brother  and  sister;  and  if  that  is 
so,  then  there  is  the  second  point,  whether, 
upon  the  death  of  the  surviving  tenant  for 
life,  the  childrwi  take  per  capita  or  per 
stirpes?  Now,  I  think  there  can  be  no 
doubt  that  the  testator  intended  to  give  an 
equal  share  in  this  property  to  eaoh  of  the 
three  devisees  and  their  children.  Has  he 
used  words  sufficient  to  effectuate  that 
intention  ?    I  think  it  turns  upon  the  word 
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''  respective,"  which  has  a  most  important 
significance  here.  The  gift  is  to  the  three 
persons  named  ''  for  their  respective  lives," 
which,  as  I  understand  it,  means  that  each 
is  to  be  tenant  for  life  of  one-third;  and 
"  6al]9ect  thereto,"  the  testator  gives  the  pro- 
perty "  to  their  respective  children,"  that  is, 
subject  to  the  life  interest  already  given  to 
each  parent  in  one-third  of  the  property, 
the  children  c^  each  are  to  take  the  deceased 
parent's  share.  The  words  are,  I  think, 
sufficient  to  shew  that  the  share  of  each 
parent  was  to  go  over  upon  his  or  her 
death  to  his  or  her  children ;  and  it  follows 
from  this  construction  that  the  children 
take  per  stirpes. 


Soliciton— Mr.  H.  B.  Clarke,  mgent  for  Merars. 
Danning  k  Kay,  Leeds,  for  the  trusteefi  aod  the 
children  of  the  deceased  devisee ;  Messrs.  Torr, 
Jane  way  k  Tagart,  agents  for  Mr.  C.  Naj^lor, 
Leeds,  for  8.  Howard. 


Malins,  V.C. 
Feb.  12 
March  5 


n 


STUART  V.  C0C?KE11ELL. 


Will — Consiruetian — Remotenees — Close 
to  be  ascertained  after  Death  of  Unborn 
Te$umt  for  Life, 

Testatrix  gave  property  to  three  person* 
successively  for  life^  one  of  whom  was  unborn 
at  her  decease,  and  after  the  decease  of  the  sur- 
vivor, to  all  the  children  of  8,  (who  was  at 
the  date  of  the  will  unmarried  J  in  equal 
shares,  and  the  child  or  children  of  such  of 
the  said  children  cu  should  be  then  dead,  unth 
on  absolute  gift  over  in  ccue  there  should  be 
no  child  or  grandchild  of  the  said  8,  then 
living : — Held,  that  the  limitation  over  to  the 
children  and  grandchildren  of  8,  being  a 
gift  to  a  class  to  be  ascertained  after  the 
expiration  of  a  Ufe  not  in  being  at  the  death 
of  the  testatrix,  was  void  for  remoteness. 

Observations  upon  Ashley  v,  Ashley,  6 
8im.  358;  s.  a  3  Law  J.  Rep,  (n.s.)  Chanc 
61,  and  Avem  v,  Lloyd,  37  Law «/.  Rep. 
(K.S.)  Chanc.  489. 

This  was  a  petition  to  determine  a  ques- 
tion of  remoteness  arising  in  the  adndnis- 
Nbw  Sbriss,  88.— Cbabc 


tration  of  the  estate  ci  Eliiabeth  Edgley 
Hewer,  who,  by  will,  dated  the  21st  of 
March,  1782,  devised  and  bequeathed  all 
her  real  and  personal  estate  to  trustees  upon 
trust  to  sell  and  convert,  and  to  invest  the 
proceeds  on  government  securities^  and  to 
pay  the  interest,  dividends  and  proceeds 
to  her  nephew  Sir  Simeon  Stuart  (who  was 
then  unmarried),  for  his  life  for  his  own 
use ;  and  after  his  decease,  upon  trust  to 
pay  the  said  interest,  dividends  and  pro- 
ceeds to  the  eldest  son  of  Sir  Simeon  Stuart 
for  life  for  his  own  use  and  benefit,  and 
after  the  decease  of  the  eldest  son  of  Sir 
Simeon  Stuart,  then  upon  trust  to  pay  the 
said  interest,  dividends  and  proceeds  to  her 
niece  Elizabeth  Stuart  for  life  for  her  own 
use  and  benefit ;  and  after  the  decease  of 
the  survivor  of  them,  the  said  Sir  Simeon 
Stuart,  his  eldest  son,  and  Elizabeth  Stuart, 
then  upon  trust  '*  to  pay  aad  transfer  the 
said  government  securities  unto  all  and 
every  the  children  of  my  said  nephew  Sir 
Simeon  Stuart,  share  and  share  alike,  if 
more  than  one,  and  if  but  one,  then  to  such 
one  child,  and  the  child  or  children  of 
such  of  the  children  of  the  said  Sir  Simeon 
Stuart  as  shall  be  then  dead,  according  to 
the  Statute  of  Distribution  of  Intestates* 
Estates;  but  in  case  there  shall  be  no  child 
or  grandchild  of  the  said  Sir  Simeon 
then  living,  then  upon  trust  to  pay  and 
transfer  the  said  government  securities 
unto  all  and  every  ^e  children  of  my  said 
niece  Elizabeth,  equally  to  be  divided  be- 
tween them  if  more  than  one,  and  if  but 
one,  then  to  such  one  child ;  but  in  case 
there  shall  be  no  child  of  my  said  niece 
then  living,  then  upon  trust  to  pay  and 
transfer  the  said  government  securities 
unto  Charles  Cockerell,  to  whom  I  give 
the  same  accordingly." 

The  testatrix  died  in  1785.  Sir  Simeon 
Stuart  died  intestate  in  January,  1816, 
having  had  four  children,  two  of  whom 
died  in  his  lifetime.  His  eldest  son,  Simeon 
Henry  Stuart,  was  bom  in  1790,  and  died 
in  October,  1868,  leaving  issue.  Elizabeth 
Stuart,  the  niece  of  the  testatrix,  died  in 
1846. 

Upon  the  death  of  Simeon  Henry  Stuart, 
the  successive  life  estates  having  all  ex- 
pired, his  brother  William  Henry  Frederick 
Hewer  Stuart,  the  second  and  only  sur- 
viving son  of  Sir  Simeon,  claimed  to  be 
3P 
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entitled  under  the  gift  over  to  the  whole 
corpus  of  the  testatrix's  estate,  and  pre- 
sented this  petition  for  payment  thereof 
out  of  court. 

It  was  admitted,  however,  at  the  bar 
that  the  petitioner's  claim  under  the  will, 
if  any,  could  only  extend  to  a  moiety  of 
the  fund,  the  children  of  Simeon  Henry 
Stuart  being  equally  entitled  to  the  >  other 
moiety  in  right  of  their  deceased  father. 

The  claim  was  resisted  on  behalf  of  the 
next-of-kin  of  the  testatrix,  on  the  ground 
that  all  the  giffcs  over  after  the  three  life 
estates  were  void  for  remoteness. 

Mr.  Cotton  and  Mr,  Riddell,  for  the 
petitioner,  contended  that  there  was  a  dis- 
tinct and  valid  gift  to  the  children  of  Sir 
Simeon  Stuart,  which  vested  in  interest, 
though  not  in  possession,  as  they  came 
into  esse;  and  though  the  gift  to  the 
children  of  deceased  children,  which  was 
nothing  but  a  substitutionary  gift,  might 
be  too  remote,  still  that  did  not  affect  the 
validity  of  the  original  gift  to  the  children 
of  Sir  Simeon  Stuart.  There  was  nothing 
in  the  original  gift  to  contravene  the  law 
upon  which  the  rule  against  perpetuities 
was  based,  namely,  the  rendering  of  an 
estate  inalienable  beyond  the  legal  period 
of  a  life  or  lives  in  being  and  twenty-one 
years  afterwards.  K  a  remainder  over 
after  the  death  of  an  unborn  tenant  for  life 
necessarily  vested,  as  this  did,  within  the 
legal  time,  the  gift  was  clearly  good 
Letois  on  Perpetuities^  164. 
Cadell  V.  Palmer,  1  CI.  <fe  F  372  ;  s.c 
7  BUgh,  N.S.  202. 

[Malins,  V.C.  referred  to  Barlow  v. 
SaUer,  17  Ves.  479,  483.] 

That  case  depended  on  a  contingency. 

Here  there  was   none.    The   gift  to   the 

children  vested  at  their  birth,  subject  to  a 

postponement  of  the  enjojrment  only — 

In  re  Bennetts  Trusts,  3  Kay  <fe  J.  280. 

[Malins,  V.C. — You  seek  to  bring  the 
case  within  Roe  v.  Jeffery,  7  Term  Rep. 
589.] 

Admitting  that  authority,  we  contend 
that  here  it  is  immaterial  that  the  gift  over 
is  preceded  by  a  good  gift  to  an  unborn 
person  for  life — 

R<mtledge  v.  Dorril,  2  Ves.  367. 
Beard  v.  Westcott,  5  B.  &  Aid.  801. 
Walker  v.  Shore,  15  Ves.  122. 


Mr.  Shapter  and  Mr.  Woodroffe,  for 
mortgagees  claiming  under  Sir  Simeon 
Stuart's  eldest  son,  adopted  the  same  line 
of  argument,  insisting  that  the  original 
gift  to  the  children  was  quite  distinct  from 
the  substitutionary  bequest  to  the  grand- 
children, and  wholly  unaffected  by  inva- 
lidity in  the  latter.     They  relied  on 

In  re  Bennetts  Trusts,  ubi  supra, 
and  cited  in  addition,  upon  the  question  of 
remoteness, 

Leufis  on  Perpetuities,  423,  513. 

1  Hayes  on  Conveyancing,  495. 

I  Jarman  on  Wills,  2nd  ed.,  239. 

II  JarmarHs  Bythewood,  188. 
Sugden's  Oilb.  Uses,  270-274,  277. 
Ashley  v.  Ashley,  6  Sim.  358. 

In  re  Merrick's  Trusts,  35  Law  J.  Rep. 

(N.S.)  Chanc.  418 ;  s.  c.  Law  Rep.  1 

Eq.  551. 
Avem  V.  Lloyd,  37  Law  J.  Rep.  (n.s.) 

Chanc.  489 ;   s.  c.  Law  Rep.  5  £q. 

383. 
And  upon  the  true  meaning  of  a  '^  substi- 
tutionary gift"  they  referred  to 

In  re  Turner,  2  Dr.  &  Sm.  501 ;  s.  c. 

34  Law  J.  Rep.  (n.s.)  Chanc.  660. 
Loring  v.  Thomas,  1  Dr.  A;  Sm.  497 ;  8.C. 

30  Law  J.  Rep.  (n.s.)  Chana  789. 

Mr.  Fleming  and  Mr,  Wickens,  for  the 
personal  representatives  of  Elizabeth  Stuart, 
argued  for  an  intestacy  after  the  expiration 
of  the  life  estates,  llie  gift  of  the  corpus 
is  too  remote.  It  is  a  fallacy  to  read  the 
latter  part  of  the  bequest  as  a  substitu- 
tionary gift.  It  is  all  one  original  gift  to 
the  children  and  the  grandchildren  alike, 
including  children  of  unborn  children,  and 
therefore  necessarily  void.  It  is  impossible 
to  get  over  the  word  "then";  and  the 
class  could  only  be  ascertained  upon  the 
death  of  the  last  survivor  of  the  tenants  for 
life,  one  of  them  being  an  unborn  perscm 
at  the  testator's  death.     They  referred  to 

Leake  v.  Robinson,  2  Mer.  363. 

CaUlin  V.  Brown,  11  Hare,  372. 

Knapping  v.  TonUinson,  34  Law  J. 
Rep.  (n.8.)  Chanc.  3. 

The  Vice  Chancellor  declined  to  hear 
Mr.  Cottrell,  who  appeared  for  beneficiaries 
claiming  under  Elizabeth  Stuart 

Mr.  Cotton  was  heard  in  reply. 
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Mauks,  V.C.  (March  5),  after  stating 
ihe  &ct8,  said :  It  is  contended  on  the  part 
of  the  respondents  that  all  the  gifts  after 
ihe  life  estate  to  the  eldest  son  of  Sir 
Simeon  Stuart  are  void  for  remoteness. 
Property  may  be  given  by  will  or  secured 
by  settlement  to  an  unborn  person  for  life, 
or  to  several  unborn  persons  successively 
for  life,  with  remainders  over,  provided  Uie 
vesting  of  the  remainders  or  the  ascertain- 
ment of  those  who  are  to  take  in  remainder 
be  not  postponed  till  after  the  death  of 
such  unborn  person  or  persons. — [His 
Honour  referred  to  Ashley  v.  Ashley^  Lewd 
on  Perpetuities^  423,  1  Jarman  on  Wills^ 
3rd  ed.,  264,  Gilbert  on  Uses^  by  Sugden^ 
269,  n.] — I  refer  to  those  passages  because 
they  were  cited  in  argument,  but  of  course 
there  are  many  others  which  illustrate  and 
support  this  proposition. 

In  the  present  case,  therefore,  the  life 
interest  df  the  unborn  son  of  Sir  Simeon 
Stuart  would  have  caused  no  difficulty  if 
those  who  were  to  take  in  remainder,  sub- 
ject to  that  life  interest,  could  have  been 
ascertained  with  certainty  within  the  allowed 
period  of  a  life  or  lives  in  being  at  the  death 
of  the  t^tatriz,  and  twenty-one  years  after. 
But  the  gift  is  to  a  dass  of  persons  con- 
sisting of  the  children  and  grandchildren 
of  Sir  Simeon  Stuart  who  should  be  living 
at  the  death  of  the  survivor  of  Sir  Simeon 
Stuart^  his  unborn  son  and  the  testatrix's 
niece,  Elizabeth  Stuart  That  necessarily 
postponed  the  ascertainment  of  the  class 
to  take,  and  consequently  the  vesting  of 
the  property  till  after  the  expiration  of  a 
life  not  in  being  at  the  death  of  the  testa- 
trix; and  the  gift  is  necessarily  void  for 
remoteness. 

The'  case  is  in  principle  like  Jee  v. 
AMdUy{\)^  where  the  gift  was  if  a  person 
should  die  without  issue  then  to  the  chil- 
dren of  two  living  person&  A  gift  over  on 
failure  of  issue  would  be  void  for  remote- 
ness as  to  mere  personal  (Nroperty,  but  a 
gift  over  to  children  living  would  have  been 
good  if  it  had  been  to  children  living  at  the 
death  of  the  testatrix,  but  as  those  persons 
might  have  had  other  children  it  was  im- 
possible to  say  that  it  meant  children  then 
living.  The  gift  was  held  void  for  remote- 
ness, and  Lord  Kenyon  would  not  assume 

(1)  1  Oox,  824. 


that  the  two  aged  persons  might  not  have 
had  other  issue.  I  followed  that  case  in 
Sayers's  Trusts  (2).  The  decision  in  In  re 
Bennett's  Trusts  was  much  relied  on  by 
Mr.  Shapter  and  Mr.  Cotton,  who  argued 
in  support  of  the  validity  of  the  bequest, 
but  there  all  Uie  gifts  in  remainder  were 
to  take  effect  at  the  expiration  of  lives  in 
being,  and  the  question  of  remoteness  could 
not  therefore  arise.  I  do  not  stay  to  refer 
to  the  cases.  It  was  a  mere  question  who 
was  to  take  at  the  death  of  the  two 
children  of  the  testator  who  were  living 
at  the  time  of  making  his  wilL  That 
case,  therefore,  has  no  application  to  the 
doctrine  of  remoteness  upon  which  this 
question  must  be  determined. 

If  the  gift  over  after  the  death  of  the 
unborn  son  of  Sir  Simeon  Stuart  had  been 
confined  to  the  life  interest  of  the  niece  it 
would  have  been  good  upon  the  principle 
of  Roe  V.  Jeffery,  That  was  a  devise  to 
Thomas  Frisswell  and  his  heirs  for  ever, 
and  with  a  gift  over  if  he  died  without 
issue  to  four  persons,  without  words  of 
limitation. 

If  the  limitation  over  was  to  take  effect 
upon  his  death,  without  issue  generally, 
that  was  an  estate  tail,  but  if  it  meant 
dying  without  issue  within  a  limited  period 
it  was  a  fee  with  an  executory  devise  over. 
The  Court  of  Queen's  Bench  held  that  it 
was  a  fee  with  an  executoiy  devise  over. 
The  devisees  over  could  only  take  for  lifo. 
The  failure  of  issue  must  necessarily  be 
within  lives  in  being.  So  here,  if  the  gift 
over  had  been  confined  to  the  niece  for  life 
it  would  have  been  good,  because  it  must 
have  taken  effect  in  her  lifetime  or  not  at 
alL 

But  as  her  life  interest  was  followed  by 
remainders  to  the  children  and  grand- 
children, the  case  is  like  Barlow  v.  Salter^ 
which  is  an  authority  of  the  highest  im- 
portanca  The  bequest  there  was  in  these 
words  :  *'  All  my  estate,  real  and  personal, 
of  every  sort  and  kind,  to  my  daughter  and 
her  heirs,  and  half  the  navigation  money 
for  her  natural  life ;  and  in  case  she  dies 
without  issue  all  to  be  divided  between  my 
four  nephews  and  nieces,  Nathaniel  Bar- 
low, William,  Catharine  and  Elizabeth, 
Catharine's    part" — this   is    the    point — 

(2)  86  Law  J.  Rep.  (N.8.)ChAno.  850;  s.  a  Law 
lUp.  6  Eq.  819. 
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"  only  for  life,  and  her  part  to  be  divided 
between  the  survivors."  Now,  if  the 
bequest  had  stopped  with  the  gift  over  to 
Catharine  for  life  of  course  it  would  have 
been  good,  upon  the  principle  of  Rof  v. 
J^ff^rp,  which  I  have  just  cited,  but  as 
it  was  followed  by  an  absolute  gift  over 
to  the  survivors,  Sir  William  Grant  lays 
down  the  rule  thus,  at  page  482  :  "  Where 
nothing  but  a  life  interest  is  given  over 
the  failure  of  issue  must  necessarily  be 
intended  a  failure  within  the  compass  of 
that  life,  but  where  the  entire  interest  is 
given  over  the  mere  circumstance  that  one 
tater  is  confined  to  a  life  interest  furnishes 
no  indication  of  an  intention  to  make  the 
whole  bequest  depend  upon  the  existence 
of  that  person  at  the  time  when  the  event 
happens  on  which  the  limitation  over  is  to 
take  effect.  When  a  remainder  for  life  has 
been  limited  after  an  estate  tail  it  never 
was  argued  that  an  estate  tail  could  not 
really  be  meant  to  be  given  because  of  the 
improbability  of  intending  a  personal  pro- 
vision for  one  person  after  the  indefinite 
failure  of  issue  of  another.  The  failure  may 
happen  during  the  life,  and  that  chance  is 
what  is  given  to  the  remainderman  for  life. 
So  here,  if  Catharine  shall  be  living  when  the 
issue  fails  she  will  take  a  life  interest,  but 
the  bequest  over  is  still  to  take  place  when 
the  failut^  of  issue  shall  happen  whether 
Catharine  be  then  living  or  nM."  Bo  in  this 
case,  the  niece  was  to  take  for  life  if  she 
was  living,  but  if  she  was  not  living  those 
in  remainder  were  equally  to  take  whether 
her  death  took  place  before  the  period  or 
after  the  period. 

I  have  referred  to  the  two  oases  men- 
tioned by  Mr.  Shapter  after  the  argu- 
ment The  first  is  In  re  Merricl^g  TrttsU 
I  am  not  able  to  see  that  that  has  any 
particular  application,  because  the  events 
there  did  not  call  for  any  application 
of  the  doctrine  of  remoteness.  But  the 
second  Case,  of  Avern  v.  Lloyd^  is  apparently 
applicable.  That  was  a  decision  of  Vice 
Chancellor  Stuart,  in  the  year  1868.  The 
marginal  note  is  this :  **  Bequest  of  per- 
sonal estate  to  unborn  issue  as  tenants  for 
life** — that  is,  to  ail  the  children  of  A,  who, 
as  yet,  had  no  children,  "as  tenants  for 
life,'*  to  that  there  could  be  no  objection — 
'*  and  to  the  executors,  administrators  and 
assigns  of  the  survivor  of  the  unborn  issue.'' 


The  Vice  Chancellor  held  that  that  gave 
an  absolute  interest  to  the  snrvivcv.  Now, 
that  may  be  reconciled  by  regarding  tiie 
words  "executors,  administrators  and  as- 
signs'' following  a  gift  of  life  estate  as 
words  of  limitation.  If  the  Vice  Chaneellor 
construed  it  thus,  that  it  was  a  gift  to  all 
the  children  for  life  with  a  liaiitation  to 
one  of  them  absolutely,  it  may  poeaibly  be 
reconciled.  But  if  tiie  Vice  Chancellor 
intended  to  decide  that  the  ves^g  of  any 
gift  whatever  can  be  postponed  till  aftar 
the  expiration  of  lives  not  yet  in  bein^ 
then  I  must  respectfully  differ  from  his 
opinion,  because  nothing  can  be  more 
clearly  settled  (it  was  finally  settled  by 
Cadell  V.  Palmer,)  that  yon  may  postpone 
the  vesting  of  the  estate  either  to  a  person 
in  existence  upon  an  event  whiok  may 
never  happen  or  to  a  class  of  persons  not 
yet  in  existence  but  who  may  oorae  into 
existence  at  any  time  within  the  life  or 
lives  in  being  and  the  period  of  twenty^one 
yoars  in  gross  afterwards.  Bat  every  gift 
which  must  not  necessarily  be  ascertained 
within  that  period  is  void. 

Therefore,  a  gift  to  take  effect  at  the 
expiration  of  lives  not  yet  in  being  nrast 
necessarily  be  void.  The  Vice  Chancellor, 
I  see,  uses  this  expression:  "Considering 
that  this  limitation  to  the  exeoutors,  admin- 
istrators and  assigns  must  take  effect  in 
the  lifetime  of  one  of  the  unborn  issne,  to 
whom  a  good  estate  for  life  is  given,  so  as 
to  give  him  an  absolute  estate  in  possession 
when  he  becomes  survivor,  it  is  not  easy 
to  see  on  what  ground  it  can  be  oonsidared 
as  too  remote."  It  is  dearly  too  rem<^  if 
the  persons  who  were  to  take  were  not  to 
be  ascertained  until  all  the  unborn  persons 
were  dead ;  but  he  goes  on  to  say,  ^  The 
gift  to  the  executors,  administrators  and 
assigns  of  the  surviving  tenant  for  life 
attaches  to  the  life  estate  so  as  to  give  a 
contingent  absolute  interest  to  each  tenant 
for  life."  That,  I  think,  was  the  ground 
upon  which  the  Vice  C^iancellor  decided 
it,  and  upon  that  ground  it  may  be  right; 
but  if  it  is  attempted  to  say  that  you  may 
postpone  the  gift  until  after  the  expiration 
of  the  lives  of  all  those  unborn  persons, 
that  is  plfdnly  in  opposition  to  all  the  set- 
tled rules  on  the  subject,  and  I  canned 
think  that  Vice  Chancellor  Stuart  intended 
to  decide  anything  of  the  kind.    I  may 


Digitized  by 


Goo^^ 


Vol.  38.] 


MICHAELMAS  1868  to  MICHABLMAS  1869. 


477 


make  an  observation  also  on  tlie  caae  of 
AMfy  y.  AtikUy^  which  was  cited  bjr  Mr. 
Chapter,  where  Sir  Lancelot  ^badwell  held 
that  you  might  give  an  estate  to  unborn 
persons  for  life  as  tenants  in  common,  with 
cross-remainders  between  them  for  life. 
Now,  if  you  were  to  give  an  estate  to  A. 
for  life,  remainder  to  his  children,  as  tenants 
in  oommon  in  fee,  with  a  proviso  that  if 
any  one  of  the  unborn  children  should  die 
without  issue  living  at  the  time  of  his 
death,  his  share  should  go  over,  nobody 
would  for  a  moment  contend  that  such  a 
gift  would  be  good,  because  it  is  a  cross- 
limitation  to  take  effect  at  the  death  of  an 
unborn  person.  Therefore  it  is  that  on 
sttdi  limitations,  with  cross-limitations  in 
fee,  every  person  acquainted  with  the  sub- 
ject takes  care  to  limit  the  cross^remaindero 
over  upon  the  death  of  the  children  under 
twenty-one,  it  being  perfectly  clear  that 
if  you  give  to  A.  for  life,  remainder  to  his 
children  as  tenants  in  common  in  fee,  and 
provide  that  if  any  one  of  the  children 
shall  die  under  the  age  of  twenty-two  years, 
the  original  gift  to  them  as  tenants  in  fee 
is  good,  but  the  cross-limitation  to  them  is 
void,  as  being  too  remote.  But  if  twenty- 
two  years  is  too  remote,  how  can  it  be 
good  when  it  is  at  the  expiration  of  a  life 
not  yet  in  existence  f  TherdBore,  with  great 
respect  to  the  memory  of  Sir  Lancdot 
Bhadwell,  I  cannot  help  thinking  that  he 
went  too  far  in  holding  that  life  estates 
may  be  given  to  unborn  issue  as  tenants 
for  life,  with  cross-remainders  between 
them,  because  eveiy  such  remainder  must 
either  be  a  remainder  upon  an  estate  tail, 
or  a  cross  executory  bequest  or  limitation 
limited  so  as  to  take  effeet  necessarily 
within  a  life  in  being  and  twenty-one  years 
afterwarda 

The  only  point,  therefore,  here  is-— Is  it 
a  gift  to  aclass  of  persons,  to  be  ascertained 
at  the  expiration  of  an  unborn  person) 
The  words  are,  '*  af^ser  the  decease  of  the 
survivor  of  them,  the  said  Sir  Simeon 
Stuart,  his  eldest  son,  and  my  said  nieoe 
Elizabeth''  (that  is,  after  the  expiration  of 
the  lives  of  two  persons  who  were  then  m 
«Mtf,  and  one  who  was  not  then  in  eMe), 
''  then  upon  trust  to  pay  and  transfer  the 
said  government  securities  unto  all  and 
every  the  children  of  my  said  nephew  Sir 
Simeon  Stuart,  share  Mid  share  alike,  if 


more  than  one,  and  if  but  one,  then  to  such 
one  child  and  the  child  or  children  of  such 
of  the  children  of  the  said  Sir  Simeon  Stuart 
as  shall  be  Uien  dead.''  It  is  perfectly  clear 
to  my  mind  that  the  whole  dass  is  a  class 
consisting  of  children  and  grandchildren, 
and  that  the  class  could  not  under  the 
terms  of  this  will  be  ascertained  until  all 
the  three  t^mnts  for  life  were  dead.  That 
is  too  remote  a  period,  and  it  is  made  still 
more  dear  by  the  t^ms  of  the  ultimate 
gift  over. — [His  Honour  read  the  clause 
and  continued]— It  is  perfectly  dear,  there- 
fore, to  my  mind  that  the  object  of  the 
testatrix  was  to  give  to  Uie  children  of  Sir 
Simeon  Stuart,  if  there  were  any  at  that 
period;  if  not,  then  to  the  duldren  of 
her  nieoe,  and  if  there  were  no  children 
of  the  niece,  then  to  Sir  Charles  CockerelL 
Upon  eveiy  ground  it  appears  to  me  to 
be  a  limitation  void  for  remoteness,  not 
simply,  as  I  have  idready  said,  because 
there  is  interposed  a  life  interest  to  an 
unborn  person,  but  because  the  vesting  is 
postponed  until  after  the  expiration  of  that 
life.  Th^re  must  be,  therefore,  a  declaration 
that  the  limitations  are  void  for  remoteness : 
the  consequence  of  which,  I  i^prehend, 
will  be,  that  the  next-oMdn  of  the  testatrix 
will  take. 

Solksiton—MMsn.  WaH,  MiBs  ft  Wiibftm,  for 
petitioiier;  Mr.  W.  A.  Ford,  for  okiaymta. 


LoBD  RoMiLLT,  M.R.  \  In  re  pbytok's  SKT- 
April  24.  J      TLSMENT  TRUSTS. 

TrusUe — Pwotr  to  vKWt^  in  Fee  Simple 
Lands  in  Possession — Freehold  Oraund- 
Rents— 22  ^  23  Vici,  c.  35.  s.  30. 

Fotser  to  invest  trust  funds  in  the  pur- 
chase of  hereditaments  of  a  clear  and  inde- 
feasible estate  qf  inheritance  in  fee  simple  in 
possession: — Held,  to  authorise  an  invest^ 
ment  in  freehold  ground-rents. 

By  an  indenture  of  settlement,  dated  tiie 
4th  of  April,  1843,  certain  hereditaments 
were  conveyed  to  trustees  and  their  heirs 
to  the  use  of  John  East  Hunter  Peyton  for 
life  ;  with  remainder  to  the  use  of  tiie  trus- 
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tee8  to  preserve  contingent  ramainden;  with 
remainder  to  the  use  of  the  first  and  other 
^"sons  of  J.  E.  H.  Peyton  in  tail  male ;  with 
remainders  over. 

The  settlement  contained  a  power  for 
the  trustees,  with  the  consent  of  the  person 
for  the  time  being  entitled  thereunder  for 
his  life  to  the  rents  and  profits  of  the  set- 
tled property,  to  sell  any  part  thereof,  with 
a  declaration  that  when  any  part  of  the 
settled  property  should  be  sold,  the  trustees 
should,  witii  aU  convenient  speed,  and  with 
such  consent  as  aforesaid,  invest  the  money 
to  arise  by  the  sale  in  the  purchase  of  other 
'*  hereditaments  to  be  situate  in  England 
or  Wales  of  a  clear  and  indefeasible  estate 
of  inheritance  in  fee  simple  in  possession, 
or  of  lands  or  hereditaments  of  a  leasehold 
or  copyhold  tenure  convenient  to  be  held 
therewith,  or  with  the  hereditaments  there- 
inbefore  settled." 

The  trustees  had,  in  exercise  of  the  power, 
and  with  the  consent  of  J.  E.  H.  Peyton, 
Uie  person  entitled  for  life  to  the  rents  of 
ike  settled  property,  sold  part  of  such 
property  for  upwards  of  18,000^.,  and 
they  and  also  J.  E.  H.  Peyton  were  desirous 
that  8,866^,  part  of  this  sum,  should  be 
invested  in  ike  purchase  of  several  plots  of 
land  situate  in  the  parish  of  Kensington, 
and  on  which  fifty-five  dwelling-houses  had 
been  recently  erected.  Of  these  houses 
leases  had  been  granted  for  terms  of  ninety- 
nine  years ;  as  to  some  from  the  24th  of 
June,  1866,  and  as  to  others  from  the  25th 
of  December,  1867,  at  rents  amounting 
together  to  403^. 

Doubts  being  entertained  by  the  trustees 
as  to  whether  the  contemplated  investment 
was  within  the  meaning  of  the  power  con- 
tained in  the  settlement,  they,  conjointly 
with  J.  K  H.  Peyton,  had  presented  a 
petition,  under  the  22  &  23  Vict,  c  35, 
asking  for  the  opinion  of  the  Court  as  to 
whether  the  contemplated  investment  was 
an  investment  within  the  terms  of  and 
authorized  by  the  settlement,  and  praying 
that  the  costs  of  the  application  might  be 
provided  for. 

Mr.  Jessel  and  Mr,  E.  8.  Ford,  for  ike 
petiticmers. 

Lord  Romilly,  M.R — I  am  of  opinion 
that  the  proposed  investment  is  authorized 


by  the  settlement     The  costs  of  the  peti- 
tioners must  be  paid  oat  of  the  trust  funds. 


SoUmtan— Me 


,  Bodd&SoB. 


L0BD8JU8TIC«.(T««      *'">^^,^      »^^« 

Principal  €tnd  Surety — Debtor  and  Cre- 
diiar— Proof  of  Debt, 

A  customer  of  a  bank  toisking  to  over- 
draw  his  account,  procures  a  surety  to  the 
extent  of  3001,  The  guarantee  provided 
thai  all  dividends,  compositions  and  pay- 
ments received  by  the  bank  should  be  taken 
and  applied  as  payments  in  gross,  and  thai 
the  guarantee  was  to  apply  to  and  secure 
any  ultimcUe  balance  which  should  remain 
due.  The  intending  debtor  gave  to  the  surety 
an  equitable  mortgage  to  secure  him  from 
loss.  Afterwards  he  executed  a  crediton^ 
deed  The  account  was  then  overdrawn  to 
the  extent  of  410/.  By  arrangement  between 
the  (usignees  and  the  surety  the  mortgaged 
property  was  sold,  and  the  latter  received 
out  of  the  proceeds  of  the  mortgaged  pro- 
perty 300/.,  and  paid  it  to  the  bcmk: — 
Held,  that  the  bamk  toas  entitled  to  prove 
for  the  whole  410/. 

This  was  an  appeal  from  a  decree  of 
Vice  Chimcellor  MaHns,  declaring  the  plain- 
tiffs entitled  to  prove,  under  a  creditors' 
deed,  against  the  estate  of  one  F.  J.  Mercer 
for  the  sum  of  410/.  4«.  lid.,  under  the 
following  circumstances. 

The  plaintiffs  carried  on  the  business  of 
bankers  at  Sheffield,  and  in  1865  Mercer 
was  a  customer.  Mercer  wishing  to  over- 
draw his  account,  obtained  from  one  Thorpe 
a  guarantie  to  the  plaintiffs,  v^ch  was 
addressed  to  the  plaintiffs  in  the  following 
terms: 

"In  consideration  of  your  opening  an 
account  with  F.  J.  Mercer,  and  advancing 
to  him  at  any  time  the  sum  of  300iL  at  my 
request,  I  hereby  guarantee  to  you  the 
repayment  of  all  moneys  which  shall  at  any 
time  be  due  from  him  to  you  on  the  general 
balance  di  his  account  witii  you,  and  I 
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hereby  declare  that  this  gaarantie  shall  be 
a  contuming  guarantie  to  the  extent  at 
any  one  time  of  300^,  and  shall  not  be 
considered  as  wholly  or  partially  satisfied 
by  the  payment  or  liquidation  at  any  time 
or  times  hereafter  of  any  sum  or  sums  of 
money  for  the  time  being  due  upon  such 
general  balance,  but  shall  extend  to  cover 
and  be  security  for  every  and  all  future 
sums  of  money  at  any  time  due  to  you, 
notwithstanding  any  such  payment  And 
I  further  dechure  that  you  may  grant  to 
the  said  F.  J.  Mercer,  or  to  any  drawer, 
acceptor  or  indorsers  of  bills  of  exchange 
or  promissory  notes  received  by  you  from 
him,  any  time  or  other  indulgence,  and 
compound  with  him  or  them  respectively, 
without  discharging  or  satisfying  any  lia- 
bility, and  that  all  dividends,  compositions 
and  payments  received  from  them  or  him 
respectiyely  shall  be  taken  and  applied  as 
payments  in  gross,  and  that  this  guarantie 
shall  apply  to  and  secure  any  ultimate 
bahince  ih&t  shall  remain  due  to  the  com- 
pany; and  I  further  declare  that  this 
guarantie  shall  continue  to  be  binding, 
notwithstanding  any  changes  that  may  from 
time  to  time  take  place  in  the  shareholders 
c^  the  said  Midland  Banking  Company 
(Limited)." 

At  the  same  time  that  this  guarantie 
was  given  by  Thorpe,  Mercer  gave  to  Thorpe 
an  equitable  mortgage  on  some  property  to 
secure  him  from  any  loss  by  reason  of  the 
guarantie.  This  fact  did  not  appear  to 
be  known  to  the  bank. 

The  bank  accordingly  made  advances  to 
Mercer,  the  amount  of  which  varied  from 
time  to  time.  At  the  date  of  Mercer's 
executing  the  deed,  presently  mentioned, 
the  amount  owing  to  the  bank  was  410/. 
4«.  lid 

On  the  6th  of  January,  1866,  Mercer 
executed  a  deed  of  assignment  of  his  estate 
to  the  defendants  Chambers  and  Thorpe 
for  the  benefit  of  creditors,  which  deed  was 
afterwards  duly  registered  under  the  Bank- 
ruptcy Act,  1861. 

The  trustees  of  the  deed  sold  the  pro- 
perty mortgaged  to  Thorpe,  and  Thorpe, 
acting  in  hiiB  character  of  mortgagee,  took 
300^  out  of  the  purchase-money  and  paid 
it  to  the  Midland  Banking  Company  in 
discharge  of  all  liability  on  his  guarantie. 
The  exact  arrangement  which  he  and  his 


oo-trustee  made  in  reference  to  ikoB  trans* 
action  did  not  appear. 

The  Midland  Banking  Company  having 
tendered  a  proof  of  the  whole  of  the  41  Ol 
4s,  lid. J  of  course,  however,  not  claiming 
to  receive  more  than  with  the  300/.  would 
pay  them  in  full,  the  trustees  refused  to 
admit  the  proof  for  more  than  llOL  4».  1  Id,, 
the  balance  after  deducting  the  300/. 

This  suit  was  therefore  instituted  for  the 
purpose  of  administering  the  trusts  of  the 
deed  so  as  to  enforce  the  proof.  The  bill 
prayed  that  the  plaintiff  might  be  declared 
entitled  to  prove  for  the  whole,  the  amount 
receivable  under  the  proof  being  limited  as 
above  mentioned. 

Vice  Chancellor  Malins  having  decided 
in  favour  of  the  plaintiffs,  the  defendants 
now  appealed. 

Mr,  Cotton  and  Mr,  Kekewich,  for  the 
appellanta — The  plaintiffs  here  are  cre- 
ditors who  have  been  partly  paid  out  of 
the  debtor's  estate :  how  can  they  have  any 
claim  to  prove  for  the  whole  debt  ?  It  is 
true  that  a  surety,  if  he  pays  the  amount 
for  which  he  is  liable  as  surety,  is  ordi- 
narily entitled  to  stand  in  the  creditors' 
shoes — 

Tkomtan  v.  M^KewaUy  I  Hem.  <fe  M. 

525;   S.C  32  Law  J.    Rep.  (n.s.) 

Chanc.  69, 
and  we  admit  that  he  may  by  contract 
divest  himself  of  that  right  in  ^Eivour  of 
the  creditor — 

Ex  parte  Hope,  in  re  Fernandez,    3 

Mont  D.  k  D.  720; 
yet  this  admission  does  not  apply  here, 
because  Thorpe  received  from  the  bank- 
rupt's  estate  tlie  whole  amount  he  paid  to 
the  plaintiffis;  he,  therefore,  had  no  right 
or  desire  to  prove.  How  can  the  plainti£Bi 
then  prove  for  the  100/.  1  If  the  Vice 
Chancellor's  judgment  be  supported  there 
will  be  this  result :  that  though  the  bank- 
rupt only  gave  security  for  300/.,  yet  the 
whole  debt  may  possibly  be  paid  in  full, 
and  that  without  any  other  person  suffering 
or  even  incurring  any  risk.  This  cannot 
be  the  effect  of  the  transaction,  as  it  would 
practically  disregard  the  rule  in  bankruptcy 
that  a  secured  creditor  can  only  prove  for 
the  balance  after  realizing  his  security. 
We  are  not  concerned  to  argue  whether  if 
the  plaintiffs  had  proved  for  the  whole 
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amount  and  recmved  a  dividend,  and  then 
reqoired  payment  of  the  balance  from 
Thorpe,  they  could  have  recovered  in  folL 
We  submit,  however,  that  according  to  the 
true  construction  of  the  agreement  it  would 
not  be  so;  they  would  ti^en  only  be  enti* 
tied  to  such  an  amount  as  was  the  differ- 
ence between  the  dividend  on  300^  and 
that  sum*  The  fact,  however,  is,  that  they 
have  received  out  of  the  bankrupt's  estate 
300/.,  and  they  cannot  now  prove  for  it 

Mr,  De  Oex  and  Mr,  Britkwe,  for  the 
plaintiffs,  were  not  called  upon. 

[Couns^  for  the  defendants  also  endea- 
voured to  raise  a  second  point,  namely, 
that  the  true  remedy  was  in  bankruptcy, 
and  not  by  bilL  This  point  was,  as  counsel 
stated,  not  argued  in  the  Court  below, 
because  they  felt  sure,  from  previous  deci- 
sions of  his  Honour,  that  he  would  have 
decided  against  them,  but  they  wished  to 
raise  the  point  in  the  Court  of  Appeal 
Their  Lordships,  however,  refused  to  hear 
any  argument  as  to  the  jurisdiction,  as  it 
had  not  bean  taken  below.] 

Lord  Justiob  Sblwyn. — There  are  two 
questions  in  this  case :  one  as  to  the  con- 
struction of  this  contract,  and  the  other  a 
question  of  principle,  as  to  the  effect  of  the 
counter  security  being  given  to  Thorpe, 
and  his  being  paid  in  foil.  It  is  settled  by 
Ex  parU  Holmu{l),  TkomUm  v.  M'Kewan 
and  Ex  parte  Hope^  that  where  a  surety 
who  is  liable  for  part  of  a  debt  has  paid 
that  part,  he  is  entitled  to  stand  in  the 
place  of  the  creditor  for  so  much  as  he 
has  paid,  against  the  estate  of  Uie  bank- 
rupt debtor.  The  surety  may,  however,  in 
his  contract  of  suretyship  resign  this  right 
in  favour  of  the  creditor;  and  the  question 
is,  whether  he  has  done  so  here.  I  am  of 
opinion  that  the  last  clause  in  this  guarantie 
is  to  give  the  creditor  the  right  to  the  full 
amount  of  the  dividend,  and  exclude  the 
surety  from  the  right  to  have  any  share  in 
the  benefit  of  the  proo£  This  being  so,  is 
the  case  affected  by  the  existence  of  the 
counter  security,  and  the  fiact  of  full  pay- 
ment to  the  surety  out  of  that  security! 
This  question  seems  answered  by  Ex  parte 
Hopey  which  differs  from  the  present  case 

(I)  Mont,  h  0.  801  :  revenhig  8  Law  J. 
R^.  (v.a)  fiMikr.  44. 


in  the  fiftot  that  there  the  security  was 
upon  the  separate  estate  of  one  of  two 
partners ;  Lord  Justice  Knight  Bmee,  how- 
ever, who  was  Chief  Judge  in  Bankruptcy, 
and  was  of  great  experience,  in  his  judg- 
ment seems  to  treat  that  as  immaterial 
He  says,  '^The  agreement  would,  I  con- 
oeive,  have  been  clearly  effectual  and  bind- 
ing between  the  creditor  and  surety  if  the 
sur^  had  not,  by  means  of  his  mortgage 
or  otherwise,  received  payment  from  the 
assignees  or  from  the  bankrupt's  estate; 
and  if  so,  I  do  not  see  why  their  redemp- 
tion oi  the  mortgage,  or  the  payment  of 
tiie  surety  in  any  other  way  out  of  the 
bankrupt's  estate,  diould  vaiy  the  rights  of 
the  creditcNT.  I  think  they  must  take  tiie 
surety's  rights,  if  they  take  them  at  all,  as 
he  had  them  himself;  that  they  cannot 
make  any  claim  against  the  creditors'  divi- 
dends which  the  surety  could  not  have 
made;  that  he  could  not  have  made  this 
daim,  and  that  their  petition  must  be 
dismissed.  I  may  observe  that  I  have  not 
stated  the  £ftcts  specifically  as  they  appear, 
nor,  indeed,  do  all  the  £ftets  clearly  a{^)ear; 
but  I  have  meant  to  state,  and  I  bdieve 
I  have  stated,  the  case  in  a  manner  as 
favourable  as  possible  to  the  petitioners. 
The  debtor  was,  in  truth,  a  firm  of  several 
persons  in  partnership  together,  and  the 
mortgaged  estate  seems  to  have  been  the 
separate  property  of  one  of  the  firm,  a 
circumstance  which  appears  to  me  to  make 
no  difference,  at  least  in  fovour  of  the 
petitioners.  I  suppose  that  if  it  had  been 
originally  made  to  the  respondents,  it  would 
not  have  affected  their  right  <^  proof  against 
the  firm.''  Of  course,  if  there  were  any 
fiBud  in  this  transaction,  different  consider^ 
ations  mi^t  arise;  but  nothing  of  the 
kind  is  suggested.  The  case  is  simple,  and 
comes  within  that  decided  by  Vice  Chan- 
cellor Knight  Bruce,  and  I  think  the  appeal 
must  be  dismissed,  with  costs. 

Lord  Josncs  Giffabd. — I  quite  agree 
with  the  opinion  of  the  Vice  Chancellor. 
When  we  look  at  this  guarantie,  I  think 
we  cannot  doubt  what  is  its  meaning:  it 
refors  to  dividends^  whidi  must  mean  divi- 
dends from  ^  debtor's  estate.  It  was 
therefore  a  reUnqnishment  of  all  claim  to 
any  such  dividends.  If  the  surety  had 
paid  the  300^  out  of  his  own  money,  he 
would  in  ordinary  cases  have  had  a  right 
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to  prove  lor  that  amount  This  right, 
however,  he  gave  to  the  plaintiff&  The 
argomeDt  dq)en(liiig  upon  the  fact  that 
the  300^  came  out  of  the  estate  is  ill 
founded,  becanse  the  300^.  did  not  come 
out  of  the  estate;  it  came  oat  of  property 
which,  having  been  devoted  to  this  very 
purpose,  did  not  at  the  date  of  the  execu- 
tion of  the  creditors-  deed,  form  part  of  the 
estate.  That  being  so,  there  is  no  ground 
for  reducing  the  proo^  and  the  appeal 
must  be  dismissed,  with  costs.  It  must 
be  distinotly  understood  that  we  give  no 
opinion  on  the  question  of  jmisdictian  (1)« 

Solicitors — ^Mefwn.  SoI«  k  Turner,  for  plaiotifllr ; 
MeMTS.  Singleton  k  TatterthaO,  agents  fbr  Mr. 
£.  G.  TattersbsU,  Sheffield,  for  defendants. 


JART,  V.C.    ) 

11, 12, 19;  V 
larcTi  24.      J 


Stuart,  V.C. 
Feb. 
Marcli 


WOODHOU8B   V,    WOOD- 
HOUSB. 


IVtutfe  and  Cestui  que  Trust  —  Norv- 
euforcenumt  of  Covenant — Breach  of  Trust 
—  Privity  —  Administrator  ad  Litem  — 
Lapse  of  Time, 

A  marriage  settlement  executed  in  May^ 
1817,  contained  a  covenant  by  the  hudnrnd 
with  a  trustee  to  pay  to  the  trustee  withm 
three  years  a  sum  of  3,000^,  to  be  held  upon 
the  usual  trusts  in  favour  of  the  huihand  and 
wife  and  issue  of  the  marriage^  or  else  to 
secure  that  sum  by  mortgage.  'The  money 
was  neither  paid  nor  secured,  and  the  trustee 
never  attempted  to  enforce  the  covenant^  but 
acted  as  solicitor  to  the  purchaser,  on  a  sale 
in  lSi6bythe  covenantor  for  his  own  benefit 
of  the  property  he  had  covenanted  to  mort- 
gage. The  trustee  died  in  1848 ;  his  sons 
had  notice  of  the  settlement  in  1851.  The 
covenantor  became  bankrupt  in  1852,  cmd 
applied  to  the  widow  and  executrix  of  the 
trustee  to  prove  for  the  3,000/L,  which  she 
declined  to  do.  Dividends  of  \\s,  in  the 
pound  were  dedared  in  the  bankruptcy,  and 
new  trustees  of  the  settlement  were  appointed 
by  the  Court,  whose  proof  was  r^ected  as 
too  late.  The  widow  and  executrix  of  the 
trustee  died  in  1865,  and  his  sons  entered 

(1)  See  Ex  parte  Sherrington,  in  re  Bond, 
1  Mont.  D.  k  D.  195. 
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into  possession  of  his  property  as  devisees  and 
legatees  under  his  wUl,  but  when  cited  to 
take  out  letters  of  administration  to  their 
father,  they  deoUned  to  do  so. 

Upon  a  bill  filed  on  the  2nd  of  October^ 
1867,  by  the  widow  and  children  of  the 
covenantor  and  the  new  trustees^  against 
the  sons  and  an  administrator  ad  Utem  of 
the  deceased  trustee,  in  answer  to  u^ich  the 
sons  admitted  assets,^ — Held,  first,  that  the 
sons  having  admitted  assets^  the  administrator 
ad  litem  represented  the  deceased  trustee 
sufficiently  for  the  purposes  of  the  suit. 

Secondly,  that  the  rights  of  the  plaint^ 
were  not  barred  by  lapse  of  time,  and  that 
the  sons  vxre  liable  to  make  good  the  loss 
occasioned  by  the  breach  of  trust  to  the 
extent  of  the  assets  of  their  fathrr  m  their 
hands. 

By  the  settlement,  dated  the  28th  of 
December,  1816,  and  made  in  consideration 
of  the  marriage  of  J.  T.  Woodhouse  and 
Clara  Oppenheim,  J.  T.  Woodhouse  and  his 
father  jointly  and  severally  covenanted 
with  two  trustees,  of  whom  Joseph  Wood- 
house,  a  solicitor,  was  one,  that  they,  or  one 
of  them,  would  within  three  years  from  the 
solemnization  of  the  marriage  pay  to  the 
trustees  the  sum  of  3,000^,  with  interest 
thereon  at  bl.  per  cent,  payable  half- 
yearly.  And  it  was  thereby  declared  and 
agreed  that  the  trustees  should  invest  the 
said  sum  of  3,000^.  when  received,  and 
stand  possessed  thereof,  and  of  the  securi- 
ties  for  the  same,  upon  trusty  to  pay  the 
income  thereof,  and  also  the  interest  pay- 
able under  the  covenant  to  J.  T.  Woodhouse 
for  life,  and  after  his  death  to  Clara  Wood- 
house  for  her  separate  use  for  life,  and  after 
the  death  of  the  survivor  should  stand  pos- 
sessed of  the  said  trust  fund,  upon  the  ordi- 
nary trusts,  in  favour  of  the  children  of  the 
marriage,  with  the  usual  powers  of  appoint- 
ment by  the  parents,  'the  settlement  also 
contained  a  covenant  by  J.  T.  Woodhouse 
with  the  trustees  that,  in  case  the  said  sum 
of  3,000^.  should  not  be  paid  to  the  trustees 
witiiin  the  three  years,  he  would  secure  the 
payment  thereof,  with  interest,  by  a  mort- 
gage on  certain  hereditaments  therein 
specified. 

The  marriage  took  place  in  May,  1817, 
and  the  settl^nent  was  duly  executed  by 
all  parties. 

3Q 
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The  3,000^  was  not  paid  to  the  trustees 
nor  secured  by  the  mortgage  either  within 
the  three  years  of  the  marriage  nor  after  the 
expiration  thereof;  and  the  trustees  never 
made  any  attempt  to  enforce  either  of  the 
covenants. 

In  1846,  many  years  after  his  father's 
death,  J.  T.  Woodhouse  sold  for  3,500/.  the 
property  which  he  had  covenanted  to  mort- 
gage as  a  security  for  the  3,000/.  Joseph 
Woodhouse,  one  of  the  trustees,  acted  as 
solicitor  to  the  purchaser  upon  the  occasion 
of  the  sale,  and  the  purchase-money  was 
appropriated  by  J.  T.  Woodhouse  to  his 
own  use. 

Joseph  Woodhouse  survived  his  co-trus- 
tee, and  died  in  1848,  having,  by  his  will, 
devised  his  realty  and  bequeathed  a  portion 
of  his  personalty  to  his  sons,  Richard  Wood- 
house  and  Joseph  Woodhouse,  and  having 
appointed  his  widow  executrix. 

In  the  month  of  December,  1851,  the 
settlement  came  into  the  possession  of 
Richard  Woodhouse,  to  whom  it  was  sent 
for  safe  custody. 

In  1852,  J.  T.  Woodhouse  (the  husband) 
became  bankrupt,  and  he  applied  to  the 
executrix  of  Joseph  Woodhouse,  the  de- 
ceased trustee,  to  prove  under  the  bank- 
ruptcy for  3,000/.,  but  she  refused  to  do 
so,  except  upon  receiving  a  release  in  full, 
and  she  also  declined  to  concur  in  appoint- 
ing new  trustees  of  the  settlements.  Divi- 
dends amounting  to  11«.  in  the  pound 
having  been  decliu^  under  the  bankruptcy, 
a  petition  was  presented  for  the  appoint- 
ment of  new  trustees  of  the  settlement. 
Before  the  hearing  of  the  petition  the  exe- 
cutrix of  Joseph  Woodhouse  died,  and  the 
sons  entered  into  possession  of  the  remainder 
of  his  property. 

In  February,  1865,  an  order  was  made 
on  this  petition,  whereby  William  Daggs 
and  Frederick  James  Hand  were  appointed 
trustees  of  the  settlement  with  power  to  sue 
on  the  covenants,  and  they  then  tendered 
a  proof  under  the  bankruptcy  for  the  3,000/. 
and  interest,  which  was  rejected  as  not 
having  been  made  within  the  proper 
time. 

J.  T.  Woodhouse  (the  husband)  died  in 
April,  1866,  and  his  widow  and  two  children 
then  applied  to  Richard  and  Joseph  Wood- 
house,  the  sons  of  the  deceased  trustee,  to 
take  out  letters  of  administration  with  the 


will  annexed  of  the  estate  of  their  fftth^, 
of  which  they  were  in  possession,  left  un- 
administered  by  his  executrix.  This  they 
refused  to  do,  and  having  been  cited  before 
the  Court  of  Probate,  and  having  failed  to 
af>pear,  by  an  order,  dated  the  16th  of 
July,  1867,  letters  of  administration  of 
the  unadministered  estate  of  Joseph  Wood- 
house,  limited  to  the  purposes  of  this 
suit,  were  granted  to  Joseph  Carpenter 
Woodhouse. 

On  the  2nd  of  October,  1867,  the  present 
bill  was  filed  by  the  widow  and  children 
of  J.  T.  Woodhouse  against  the  two  sons 
and  the  administrator  of  Joseph  Woodhouse, 
for  the  purpose  of  having  the  loss  sustained 
by  the  breach  of  trust  committed  by  Joseph 
Woodhouse  made  good  out  of  his  assets. 
The  bill  prayed  a  declaration  that  the 
neglect  or  omission  of  Joseph  Woodhouse 
to  enforce  the  covenants  as  to  the  payment 
and  securing  of  the  3,000/1  was  a  breach  of 
trust  on  his  part,  which  his  estate  was  liable 
to  make  good ;  for  an  account  of  what  was 
due  to  the  present  trustees  in  respect  of  the 
trust  funds  and  breaches  of  trust;  that 
what  should  be  found  due  might  be  declared 
a  charge  upon  the  real  and  personal  estate 
come  to  the  hands  of  the  defendants ;  that 
the  defendants  (the  sons)  might  be  ordered 
'to  pay  what  should  be  so  found  due,  and, 
if  they  should  not  admit  assets  for  the  pur- 
pose, for  an  account  and  administration  of 
the  real  and  personal  estate  of  Joseph 
Woodhouse,  and,  if  necessary,  for  an  injunc- 
tion and  receiver. 

The  plaintiffs  had  previously  effected  a 
compromise  with  the  representatives  of 
Secretan,  the  trustee  who  predeceased 
Joseph  Woodhouse;  and  the  defendants 
(the  sons)  admitted  assets  x)f  their  father 
in  their  possession. 

Mr,  Greene  and  Mr,  Bahtngton^  for  the 
plaintiffs. — It  was  the  duty  of  the  trustees 
to  have  enforced  both  the  covenants  con- 
tained in  the  settlement ;  and  so  far  from 
enforcing  either  of  them,  Joseph  Woodhouse 
actually  concurred  in  the  sale  of  the  lands, 
subject  to  the  second  covenant.  It  is  clear 
that  he  committed  a  breach  of  trust ;  that 
breach  of  tiiist  was  repeated  by  his  widow 
and  executrix  ;  and  the  rights  of  the  eestvis 
que  tntst  cannot  be  barred  by  the  lapse 
of  time.  There  is  nothing  approaching  to 
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acquiescence,  and  the  defendants,  the  sons, 
are  liable  to  make  good  the  loss  to  the 
extent  of  the  assets  of  their  father  in  their 
hands.    They  cited 

Ohee  V.  Bishop,  1  De  Gex,  F.  &  J.  137; 

S.C.  29Law  J.  Kep.  (n.s.)  Chanc.  148, 
and 

BrtUlebank  v.    Goodwin,    37    Law   J. 

Rep.    (N.a)  Chanc.  377 ;  s.  c.   Law 

Rep.  5  Eq.  545. 

Mr,  Dickinson  and  J/r.  /.  W.  Chitty,  for 
the  defendants,  the  sons  of  Joseph  Wood- 
house. — First,  there  is  not  before  the  Court 
any  sufficient  legal  personal  representative 
of  Joseph  Woodhouse,  the  deceased  trustee, 
and  the  plaintiffs  shew  no  such  privity 
between  tiiemselves  and  the  defendants, 
for  whom  we  appear,  as  to  create  an  obliga- 
tion on  our  part  to  make  good  the  loss 
which  the  trust  estate  has  sustained. 
Secondly,  the  claim  of  the  plaintiffs  is 
barred  by  lapse  of  time  and  laches.  This 
is  not  the  case  of  a  demand  against  a 
defaulting  trustee  in  his  lifetime,  but  of 
administration  of  his  estate  and  payment 
of  his  debts  after  his  death,  and  in  the  latter 
case  his  debts,  if  specialty,  are  barred  after 
twenty  years, — if  simple  contract,  after  six 
years.    Although  Lord  Justice  Turner,  in 

Obee  V.  Bishop,  ubi  supra, 
was  of  opinion  that  it  would  be  dangerous 
to  hold  that  a  demand  against  the  assets  of 
a  deceased  trustee,  in  respect  of  a  breach 
of  trust  committed  by  him,  is  barred  at  the 
expiration  of  six  years  from  his  death,  an 
opposite  view  has  been  taken  by  the  Court 
of  Chancery  in  Ireland — 

Dunne  v.  Doran,  13  Ir.  Eq.  Rep.  545, 
which  was  the  unanimous  judgment  of  the 
Court  of  Equity  Exchequer  in  Ireland,  and 
was  followed  by  the  Master  of  the  Rolls  in 

Brereton  v.  Hutchinson,  2  Ir.  CL  Rep. 
648, 
whose  decision  again  was  affirmed  by  the 
Lord  Chancellor, 

3  Ir,  Ch,  Rep,  361, 
and  the  same  view  was  taken  in 

Newport  v.  Bryan,  5  Ir.  Ch.  Rep.  119. 
In 

Brittlebank  v.  Goodwin,  ubi  supra, 
the  Vice  Chancellor  Giffard   merely  said 
that  he  does  not  agree  with  the  Irish  autho- 
rities on  this  point.    We  claim,  however, 
the  benefit  of  laches,  founded  not  merely  on 


acquiescence,  but  also  on  the  alteration  in 
the  state  of  the  parties.  The  debt  sought 
to  be  thrown  on  the  defendants,  who  are 
innocent  parties,  is  a  debt  of  20«.  in  the 
pound,  whereas  the  sum  which  the  plaintiffs 
would  have  recovered  from  the  estate  of  the 
deceased  trustee  in  his  lifetime,  had  they 
used  due  diligence,  would  have  been  only 
9«.  in  the  pound.  So  that,  even  if  lapse  of 
time  is  not  a  bar  to  the  plaintiffiB,  their 
laches  is — 

Browne  v.  Cross,  14  Beav.  105. 
Bright  v.  LegerUyn,  29  Beav.  60 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc.  852 : 
on  appeal,  2  De  Qex,  F.  k  J.  606  ; 
s.  c.  30  Law  J.  Rep.  (n.s.)  Chanc.  338. 
Moreover,  the  breach  of  trust  committed 
by  Joseph  Woodhouse  was  only  in  neglect- 
ing to  sue,  and  was  not  a  case  of  mis- 
appropriation, by  which  his  assets  have 
been  swelled,  so  that,  considering  the  great 
lapse  of  time  and  the  conduct  of  the  parties, 
to  hold  the  defendants  now  liable  would  be 
a  case  of  extreme  hardship. 
They  also  referred  to 
The   Life  Association  of  Scotland  v. 

Siddal,  3  De  Gex,  F.  &  J.  58. 
Fowler  v.  Bayldon,  9  Hare,  Ap.  78. 
Mr,  Greene,  in  reply. 

His  HoNOUB  reserved  judgment 

Stuaet,  V.C.  (March  24.)— It  was  tiie 
duty  of  the  trustees  of  the  settlement  of 
1816  to  enforce  both  the  covenants  entered 
into  with  them.  If  the  3,000/L  covenanted 
to  be  paid  to  them  by  James  Thomas 
Woodhouse  and  Edward  Woodhouse  within 
three  years  was  not  paid,  they  were  bound 
to  enforce  the  covenant  by  James  Thomas 
Woodhouse  to  secure  that  sum  by  mort- 
gage on  the  estates  mentioned  in  the  deed. 
The  duty  of  the  trustees  was  neglected  as 
to  both  covenants,  and  the  concurrence  of 
Joseph  Woodhouse,  the  trustee,  in  1846, 
in  the  sale  of  the  lands  subject  to  the  cove- 
nant was  as  gross  a  breach  of  trust  as  could 
be  committed.  Even  after  that  breach  of 
trust  the  covenants  were  continuing  obli- 
gations, with  a  continuing  duty  in  Joseph 
Woodhouse,  the  surviving  trustee,  to  en- 
force them.  Joseph  died  in  1848,  and  his 
widow  and  executrix  soon  after  his  death, 
and  also  the  devisees  of  his  real  estate,  were 
all  cognizant  of  the  trust  and  of  its  breach. 
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After  the  coveuantor  became  bankrupt,  in 
1852,  the  executrix  refused  to  prove  under 
his  bankruptcy  for  the  debt  on  the  cove- 
nants. The  relief  sought  in  this  suit  is  not 
against  her,  for  she  died  in  1865,  but 
against  her  sons,  who  upon  her  death  be- 
came entitled  in  possession  to  the  real  assets 
of  their  father,  Joseph,  the  trustee,  and 
also  to  part  of  his  personal  estate.  They, 
being  the  defendants  in  this  suit,  are  in 
the  possession  of  the  assets  of  the  defaulting 
trustee.  They  had  full  notice  of  the  breach 
of  trust,  if  not  in  the  life  time  of  the  trustee, 
certainly  in  1851,  when  the  settlement  of 
1816  came  into  the  possession  of  one  of 
them  (Richard),  and  that  was  before  the 
refiisal  of  the  executrix,  his  mother,  to 
prove  the  debt  on  the  covenant  under  the 
bankruptcy.  Upon  the  death  of  the  execu- 
trix, in  1865,  they  declined  to  constitute 
themselves  legal  personal  representatives 
of  their  father,  the  trustee. 

There  are  two  grounds  on  which  they 
resist  the  right  to  relief  in  this  suit.  First, 
they  say  that  there  is  no  sufficient  legal 
personal  representative  of  the  defaulting 
trustee,  of  whose  assets  they  admit  they 
have  obtained  possession.  But  there  is 
before  the  Court  the  person  to  whom  letters 
of  administration  have  been  granted  limited 
to  the  purposes  of  this  suit.  This  defendant, 
who  is  thus  appointed  administrator  ad 
littm  on  their  refusal,  is  clearly  a  sufficient 
representative  for  the  purposes  of  this  suit^ 
as  they  themselves  are  in  possession  of  the 
assets  which  are  claimed  by  the  plaintiffs 
as  liable  to  make  good  the  breach  of 
trust. 

The  other  ground  of  defence  is  length 
of  time.  It  was  in  1866  that  the  tenant  for 
life  died  and  that  the  plaintiffs  became 
entitled  in  possession.  The  tenant  for  life 
was  himself  the  covenantor,  who,  with  the 
concurrence  of  the  trustee,  in  1846,  sold 
the  estate  which  was  subiect  to  the  cove- 
nant. It  can  make  nothing  against  the 
rights  of  the  plaintiffs,  who  are  cestui^  que 
trust  in  the  covenant,  that  they  might  have 
called  upon  the  trustee  in  1846  to  enforce 
it,  or  might  have  filed  a  bill  against  him 
then,  for  there  is  no  suggestion  of  acqui- 
escence. On  the  contrary,  in  1852,  the 
widow  and  executrix  of  the  defaulting 
trustee  was  called  upon  to  prove  under  the 
bankruptcy  of  the  covenantor  and  refused. 


She  held  the  assets  of  her  husband  with 
full  knowledge  of  the  breach  of  trust,  and 
the  statement  in  the  answer  of  the  defen- 
dants her  sons  shews  that  they  too,  at  that 
time  and  since  1851,  had  notice  of  the 
breach  of  trust  by  their  father.  Her  duty 
as.  executrix  of  the  surviving  trustee  was 
to  enforce  the  covenant,  and  her  refusal 
was  a  double  breach  of  trust  by  her.  It 
appears  that  if  she  had  proved,  a  consider- 
able dividend  would  have  been  obtained, 
and  the  liability  which  clearly  attached  to 
her  husband's  assets  in  her  hands  would 
have  been  pro  tanto  relieved.  At  her  death, 
in  1865,  the  assets  liable  to  make  good 
the  breach  of  trust  (which  she  had  poss^sed 
since  1848)' passed  into  the  hands  of  the 
defendants  her  sons,  who  had,  not  only 
then  but  from  1851,  full  notice  of  Uie 
trust.  It  seems,  therefore,  impossible  for 
the  defendants,  who  now  possess  the  assets, 
to  fix  upon  any  date  when  the  right 
of  the  plaintiffs  was  barred  by  length  of 
time. 

It  has  been  argued  that  the  defendants, 
although  in  possession  of  the  assets  with 
notice  of  the  breach  of  trust,  are  not  liable 
because  there  is  no  privity  between  them 
and  the  plah^fis,  and  no  duty  or  obligation 
by  them  to  the  plaintiffs.  But  having  notice 
of  the  trusts  so  loilg  ago,  and  of  the  breach 
of  trust,  they  cannot "^e  allowed  to  say  that 
the  assets  in  their  hands  are  not  lii^le  to 
the  plaintilfe'  claims.  TheiF  defence  is  rather 
prejudiced  than  assisted  hy  their  refusal 
upon  citation  to  take  out  t^ie  letters  of 
administration.  The  decree  will  therefore  be, 
that  Joseph  Woodhouse,  the  trustee,  by  not 
enforcing  payment,  committed  a  breach  of 
trust ;  and  that  the  defendants,  having  ad- 
mitted that  they  have  assets  of  his  iu  their 
possession,  are,  to  the  extent  of  those  assets, 
liable  to  make  good  the  3,00(W.,  with\  in- 
terest at  61,  per  cent,  from  the  14tl;i  of 
April,  1866,  the  day  of  the  death  of  -the 
tenant  for  life.  ' 

-  I 

Solicitors — MeB«r8.  Patterson  &  Cobbold,  for  pUu^' 
tiffs;  Mr.  B.  Hunt,  agent  for  Aft.  J.  F.SymondLS 
Hereford,  for  the  sons  of  J.  Woodhouse. 
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'  In  re  the  Trent  ajstd  hum- 
James,  V  C  ®^^  SHIP-BUILDING   COM- 

Ap326/j      ^ANY  (limited). 
^  {Ex  parte  bailey  and 

LEBTHAM.) 

Compdny  —  Windtngap  —  Successful 
Action  against  Gompemy  in  Liquidation — 
Recovery  of  Costs  in  full  by  Plaintiffs  from 
the  Company, 

As  regards  the  question  of  costs  there  is 
no  difference  in  principle  between  the  prose- 
cution by  a  company  in  liquidation  of  an 
action  which  proves  fruitless  and  the  unsuc- 
cessful defence  by  the  company  of  an  action 
brought  against  them.  Accordingly^  where 
the  plaintiffs  in  an  action  for  breach  of 
contract^  brought  against  a  company  in 
liquidation  by  leave  of  the  Courts  u^ere 
successful  in  obtaining  dawiages  against  the 
company y  they  were  allowed  their  costs  of 
the  action  in  full  upon  the  authority  of 
Mackrill  Smith's  case,  37  Law  J.  Rep, 
(n.&)  Chanc.  185 ;  s.  c.  Law  Rep,  3  Ch. 
125. 

This  was  an  application  to  the  Court 
upon  an  adjourned  summons,  taken  out  on 
behalf  of  Messrs.  Bailey  k  Leetham,  of 
Kingston-upon-HuU,  shipowners,  that  the 
official  liquidators  of  the  above  company 
might  be  ordered  to  pay  to  the  applicants 
a  (^vidend  in  respect  of  an  amount  awarded 
to  them  in  an  action  brought  against 
the  company  in  liquidation  in  pursuance 
of  an  order  of  the  Court,  and  also  to 
pay  to  them  in  full  tiie  amount  of  the 
taxed  costs  of  the  said  action,  and  their 
costs  of  proving  their  claim  in  the  above 
matter. 

By  an  order  of  Vice  Chancellor  Wood, 
made  in  the  above  matter,  and  dated  the 
7th  of  December,  1867,  upon  a  summons 
taken  out  by  the  official  liquidators,  it  was 
ordered  that  William  Bailey  and  William 
Leetham  be  at  liberty  to  bring  an  action  at 
law  against  the  company  in  respect  of 
the  non-delivery  of  two  vessels,  called  the 
Lincolnshire  and  Yorkshire,  In  pursuance 
of  this  order  Messrs.  Bailey  k  Leetham 
brought  an  action  in  the  Court  of  Exche- 
quer against  the  company,  which  the  official 
liquidator  obtained  leave  to  defend.  In  this 
action  the  jury,  by  consent  of  the  parties, 


found  a  verdict  for  the  plaintiffs  for 
11,000/.,  the  amount  of  their  claim,  sub- 
ject to  this  sum  being  reduced  by  the 
award  of  an  arbitrator,  to  whom  the  amount 
was  referred.  The  arbitrator,  by  his  award, 
dated  the  7tii  of  December,  1868,  awarded 
that  the  verdict  for  the  plaintiffis  do  stand, 
but  that  the  damages  be  reduced  to  6,083/. 
The  plaintifib'  costs  of  the  action  and  refer- 
ence were  taxed  at  the  sum  of  5 1 6/.  1 0«.  1  Oc/. , 
and  judgment  was  signed  by  them  for  these 
two  sums.  The  claimants,  Messrs.  Bailey  ii 
Leetham,  now  anked  to  have  a  dividend 
paid  to  them  upon  the  6,083/.,  the  amount 
of  their  damages,  and  to  be  paid  in  full 
the  516/.  10«.  \M,y  the  amount  of  their 
costs  at  law,  and  also  their  costs  of  the  pro- 
ceedings in  Chancery. 

Mr,  Little  and  Mr,  Macnaghten  sup- 
ported the  application. — If  the  company 
had  been  plaintiffs  in  an  action  which  had 
failed,  the  applicants,  as  defendants  in  such 
action,  would  have  been  entitled  to  be  paid 
their  costs  in  full — 

Jn  re  the  Bank  of  Hindustan,   China 
and  Japan,  Mackrill  Smithes  case, 
37  Law  J.  Rep.  (n.s.)  Chanc.  185; 
S.C.  Law  Rep.  3  Ch.  125. 
In  this  case  the  applicants  were  the  plain- 
tiffs in  the  action  at  law,  but  they  had 
been  driven  to  their  action  by  the  company. 
The  result  of  the  action  in  the  defendants' 
favour,  shewed  that  the  resistance  of  the 
applicants'  claim  by  the  company  was  im- 
proper. 

James,  Y.C.  said,  it  seemed  to  him  that 
the  same  principle  would  apply  to  both 
cases,  and  he  called  upon 

Mr,  Kay  and  Mr,  J.  N,  Higgins,  for  the 
official  liquidator. — They  argued  that  the 
case  was  analogous  to  that  of  a  claim  in  an 
administration  suit  for  a  debt  and  costs, 
where  the  practice  was  to  add  the  costs  to 
the  debt,  and  to  pay  a  dividend  on  the 
aggregate  sum  if  the  estate  were  not  enough 
to  pay  the  whole  amount  In  suits  of  that 
kind  the  rule  was  that  the  claimant  could 
not  recover  his  costs  in  full  where  he  could 
only  recover  a  part  of  his  debt,  and  in  a 
case  of  this  sort  the  same  rule  must  prevail 
— ^They  referred  to 

Morshead  v.  Reynolds,  21  Beav.  638. 
Ship's  case,  13  W.  Rep.  1016. 
1  QHffUhs  on  Bankruptcy,  589. 
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The  Companies'  Act,  1862,  as.  95,  158, 

163. 
12  &  13  Vict  c.  106.  (The  Bankruptcy 

Act,  1849),  8. 181. 
Rule  27.  of  General  Order,  November, 
1862,    under    the    Companies'    Act, 
1862,  32  Law  J.  Rep.  (n.s.)  Chanc. 
p.  iv. 
Rule  24.  of  Consolidated  General  Orders 
XL. 
[James,  V.C.  referred  to  Clinch  v.  the 
Financial   Corporation,  ante,   p.    1  ;    8.  c. 
Law  Rep.  4  Ch.  117.] 

The  action  had  been  brought  by  leave 
of  the  Court  under  the  87th  section  of  the 
Companies'  Act,  and  no  terms  had  been 
imposed  upon  the  plain tiflfs — 

In  re  the  Exhall  Mining  Company,   33 
Law  J.  Rep.  (n.s.)  Chanc.  595. 
J/r.  Little  said,  they  asked  costs  of  this 
and  the  other  adjournment  into  Court,  as 
well  as  of  the  action. 

James,  V.C.  said,  that  in  this  case  the 
authority  of  Lord  Cairns,  L.J.  in  Mack- 
rill  Smith's  ca^se  led  him  to  the  same 
decision  as  he  would  have  come  to  if  he 
had  been  deciding  the  case  merely  upon 
the  unvarying  rule  of  right,  viz.,  that  these 
costs  ought  to  be  paid  to  the  claimant. 
Upon  general  principles,  unless  the  Court 
was  bound  by  some  express  enactment  or 
order  to  the  contrary,  a  company  in  wind- 
ing up  ought  to  be  dealt  with  as  a  matter 
of  course  like  any  other  litigant,  and  if  an 
action  were  brought  or  resisted  forthe  beneCt 
of  the  estate,  and  that  action  were  brought 
fruitlessly,  or  defended  fruitlessly,  then  the 
estate,  that  is  to  say,  the  other  creditors 
of  the  company,  ought,  like  everybody  else, 
to  be  fixed  with  the  costs  to  which  they 
had  improperly  and  unnecessarily  put  their 
opponent 

The  result  of  the  action  in  this  case,  to 
his  Honour's  mind,  shewed  that  it  had 
been  improperly  resisted  on  behalf  of  the 
assets;  and  if  so,  he  thought  the  assets 
ought  to  pay  the  costs  of  that  improper 
resistance.  There  might  have  been,  per- 
haps, some  doubt  upon  the  words  of  the 
order;  but  he  rested  upon  the  authority  of 
the  Lord  Justice  in  Smith's  case,  who  did 
exactly  the  same  thing  when  he  allowed 
the  costs  of  a  fruitless  action  brought  by 
the  liquidator  to  be  paid  in  full  out  of  the 


assets  of  the  company.  As  he  understood 
that  decision,  Lonl  Cairns  made  the  com- 
pany pay  in  full  the  costs  of  the  application 
to  the  Court  below  and  to  the  Court  of 
Appeal  That  being  so,  he  conceived  that 
this  plaintiflf  was  entitled  to  receive  this 
516/.  10*.  lOfl^.,  being  the  costs  of  the 
action  for  which  the  plaintiif  had  recovered 
judgment  against  the  company,  exactly  in 
the  same  way  as  Smith  received  the  123/L 
in  the  case  before  Lord  Cairns.  There 
could  be  no  distinction  in  principle  between 
the  costs  of  an  action  which  failed  and  the 
costs  of  an  action  which  had  been  unsuc- 
cessfully defended. 

That  disposed  of  the  516L  lOs,  lOd. 
Then  the  other  costs,  as  he  understood, 
were  not  the  ordinary  costs  of  proving  a 
claim,  which  were  governed  by  the  general 
orders,  but  the  costs  of  an  appUcation 
extra  the  claim,  that  was  to  say,  the  costs 
of  the  application  for  leave  to  bring  the 
action.  The  order  would  be,  that  the  costs 
of  the  action,  of  the  former  application  to 
the  Court  for  leave  to  bring  the  action,  and 
of  the  present  application  be  allowed  in 
fulL  The  other  costs  to  be  taxed  and 
added  to  the  debt  The  official  liquidator 
to  have  his  costs  out  of  the  estate. 


Solicitors — Merars.  Chester  &  Urquhart,  ftgeots 
for  Mesan  Holden  &  Sons,  Hall,  for  Kpp^* 
cants ;  Messrs.  T.  H.  ft  A  R.  OidmMi,  agents 
for  Messrs.  Oldmsn  &  Iveson,  Gainsborongh, 
for  official  liquidator. 


LOBDS  JUSTIOBS. 

April  29. 


DEAR  V,  VERITY. 


Written  Agreement  to  grant  a  Lease — 
Parol  Variation  of  the  Contract —  Uncer- 
tainty— Specific  Performance, 

An  agreement  to  grant  a  lease  of  a  house 
was  contained  in  three  letters,  which  specified 
the  term  and  the  amount  of  rent,  and  stipu- 
lated that  the  intended  lessee  (the  plaintiff) 
was  to  ch  all  repairs,  painting,  decorating, 
dsc.  The  intended  lessor  (the  defendant) 
refused  to  grant  a  lease  on  the  footing  of 
the  agreement,  on  the  ground  that  the  plain- 
tiff had  at  the  time  of  entering  into  the  agree- 
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merU  also  verbally  undertaken  to  expend 
1,000^.  on  the  premises  in  a  particular 
manner^  and  to  allow  covenants  to  compel 
him  to  do  so  lobe  inserted  in  the  lease;  that 
the  plaintiff  had  not  performed  that  part  of 
his  a>greementy  and  had  objected  to  such  cove- 
nants ;  and  further  that  the  agreement  as 
contained  in  the  letters  was  too  uncertain 
for  the  Court  to  enforce  : — Held,  on  a  bill 
filed  for  specific  performance  of  the  agree- 
ment as  contained  in  the  Utters^  that  the 
alleged  parol  collateral  agreement  was  not 
substantiated  by  the  evidence^  and  that  there 
VHMS  no  ground  for  saying  that  the  terms  of 
the  letters  v^ere  uncertain^  and  therefore 
that  the  plaintiff  was  entitled  to  a  decree 
with  costs. 

Decree  of  Stuart,  V.C.  affirmed. 

This  was  an  appeal  by  the  defendant 
from  a  decree  of  Stuart,  V.C,  for  specific 
performance  of  an  agreement  to  grant  a 
lease  of  a  certain  house  called  Vale 
Lodge. 

The  case  is  reported  ante,  p.  297,  where 
the  facts,  evidence  and  documents  in  the 
case,  and  the  judgment  of  the  Vice  Chan- 
cellor, are  set  out  at  length. 

Mr.  E,  K.  Karslahe  and  Mr,  Rowcliffe^ 
for  the  appellant,  contended,  (1.)  that  the 
evidence  proved  that  the  expenditure  by  the 
plaintiff  of  the  1,000/L  on  Uie  premises  was 
either  a  condition  precedent  to  granting  the 
lease  or  an  essential  part  of  the  agreement ; 
and,  (2.)  that  the  terms  of  the  so-called 
agreement,  with  reference  especially  to  the 
words  "  I  agree  to  do  all  repairs,  painting, 
papering,  decorating,  <fec./'  were  too  uncer- 
tain for  the  Court  to  enforce. — They  relied 
on 

Taylor  v.  Portington,  7  De  Gex,  M.  & 
G.  328. 

Mr.  Greene  and  Mr.  Cottrell,  for  the 
respondent,  were  not  called  upon. 

Lord  Justice  Selwyn  said,  that  with- 
out being  at  all  prepared  to  extend  that 
which  the  late  Lord  Justice  Knight  Bruce 
called  the  boundary  line  which  divided 
negotiation  from  contract  in  such  a  manner 
as  to  convert  letters  written  for  the  pur- 
poses of  negotiation  into  a  concluded  con- 
tract, he  could  in  this  case  have  no  doubt 
whatever  that  on  the  27th  of  September, 


1865,  both  the  plaintiff  and  defendant 
intended  to  enter  into,  and  did  in  fact  enter 
into,  a  concluded  agreement  That  being 
so,  the  real  and  substantial  question  for 
decision  was,  whether  the  collateral  parol 
agreement  as  alleged  by  the  defendant  was 
established  in  evidence  or  not ;  because  if 
it  were  established  it  was  perfectly  clear 
upon  all  the  authorities  that  the  plaintiff 
had  no  ground  for  coming  to  this  Court 
and  asking  for  specific  performance.  On  the 
other  hand,  if  it  were  not  established,  then, 
in  his  Lordship's  opinion,  there  was  no 
uncertainty  at  all  in  the  contract  as  con- 
tained in  the  letters,  and  the  plaintiff  was 
entitled  to  a  decree.  His  Lordship,  on  a 
careful  examination  of  the  evidence,  could 
come  to  no  other  conclusion  than  that 
this  question  of  fact  must  be  decided  in 
favo]ar  of  the  plaintiff.  The  appeal,  there- 
fore, failed,  and  must  be  dismissed  with 
costs. 

Lord  Justice  Qiffard  said  that  the 
defence  in  this  case  had  been  put  upon 
two  grounds :  the  one,  that  the  letters,  if 
they  contained  an  agreement,  were  too 
uncertain  for  this  Court  to  decree  perform- 
ance of  it ;  the  other,  that  the  collateral 
parol  agreement  as  alleged  by  the  defendant 
had  in  substance  been  proved.  With  regard 
to  the  uncertainty,  the  case  of  Taylor  v. 
Partington  had  been  relied  on ;  but  in  his 
Lordship's  judgment  Taylor  v.  Partington 
was  different  in  principle  from  this  case. 
That  was  a  case  where  a  lessor  agreed  as  a 
condition  precedent  to  granting  a  lease  to  do 
repairs  and  decorations.  Here  there  was  no 
condition  precedent  at  all,  but  the  condi- 
tion was  that  the  lease  should  contain 
covenants,  and  that  in  his  Lordship's  judg- 
ment at  once  made  a  distinction  which  put 
Taylor  v.  Portington  entirely  out  of  the 
case ;  and  this  was  no  more  than  the  ordi- 
nary case  of  a  man  agreeing  to  grant  a 
lease,  the  lessee  undertaking  to  farm  in  a 
particular  manner.  The  Court  probably 
could  not  see  that  the  farm  was  carried  on 
in  a  particular  manner,  but  it  would  not  on 
that  account  say  that  a  lease  should  not 
be  granted.  His  Lordship  was,  therefore, 
clearly  of  opinion  that  he  need  not  consider 
Taylor  v.  Portington^  and  that  there  was 
no  groimd  for  saying  that  the  terms  of  the 
letters  were  uncertain.  Then,  with  regard 
to  the  facts  of  the  case,  his  Lordship  was 
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of  opinion  that  the  defendant's  statement 
of  his  case  could  not  be  looked  upon  as 
accurate,  and  that  the  defendant  had  entirely 
failed  in  proving  that  the  transaction  was 
such  as  it  was  represented  to  be  by  him 
in  his  answer.  That  being  so,  his  Lordship 
was  satisfied  that,  if  in  any  case  specific 
performancejought  to  be  enforced  in  equity, 
unquestionably  this  was  that  case.  The 
appeal,  therefore,  must  be  dismissed,  with 
costs. 

Solicitors— Messrs.  Gregory,  Rowclifles  &  Rawle, 
for  appellant ;  Messrs.  Rickards  &  Walker,  for 
respondent. 


Lords  Justices. 
May  22. 


}z. 


re  R0BBRT8*8  TBU8T8. 


Lord  Romillt,  M.R. 
June  11. 


ROEBUCK    V. 
DEBET. 


CHA- 


Practice — Partition  Suit — Sale  of  Part 
and  Partition  of  Remainder, 

In  a  partition  suit  the  Court  may,  under 
the  31  d:  32  Vict,  c.  40,  direct  a  sale  of 
part  of  the  property  and  a  partition  of  the 
remainder. 

In  a  partition  suit  there  was  evidence 
that  it  would  be  for  the  benefit  of  the  par- 
ties that  part  of  the  property  should  be 
sold  and  the  remainder  retained. 

Mr,  WichenSy  for  the  plantiff,  submitted 
the  question  whether,  under  the  31  d^  32 
Vict,  c  40,  the  Court  had  power  to  direct 
a  sale  of  part  of  the  property  and  a  par- 
tition of  the  remainder. 

Mr,  Davey  appeared  for  the  defen- 
dants. 

The  Master  op  the  Rolls  held  that 
the  Court  had  jurisdiction,  and  made  the 
order  accordingly. 


Practice — Petition  of  Appeal — Certificate 
of  a  Single  Counsel, 

The  rule  which  requires  the  signatures  of 
tuH)  counsel  to  a  petition  of  appeal  will  not 
be  dispensed  withy  except  on  proof  of  the 
existence  of  exceptional  circumstances  in  the 
case;  and  the  fact  that  only  one  counsel 
appeared  for  the  intending  appellant  in  the 
court  of  first  instance  is  not  such  an  excep- 
tional circumstance. 

This  was  an  application  for  leave  to  pre- 
sent a  petition  of  appeal  from  a  decision  of 
Malins,  V.C,  signed  by  only  one  counsel 
The  application  was  founded  on  the  circum- 
stance that  the  applicant  had  been  repre- 
sented by  only  one  counsel  on  the  hearing 
before  the  Vice  Chancellor. 

In  proof  that  a  certificate  signed  by  a 
single  counsel  was  sometimes  allowed  by 
the  Court, — 

Mr,  E.  C.  Willis,  who  appeared  in  sup- 
port of  the  application,  cited 

Knowles  v.  Greenhill,  30  Law  J.  Rep. 

(N.S.)  Chana  670. 
In  re , the   Midland    Counties  Benefit 
Building  Society,  12  W.  R  993. 

Lord  Justice  Selwyn  was  of  opinion 
that  the  application  must  be  refused.  Where 
such  an  application  had  been  complied  with, 
it  had  been  on  account  of  the  smallness  of 
the  fund,  which  was  the  subject  of  the 
litigation,  or  of  the  poverty  of  the  parties. 
But  no  such  exceptional  circumstances 
had  been  shewn  to  exist  in  the  present 
case. 

Lord  Justice  Gippard  concurred  (1). 

Solicitors — Mr.  Thomas  George,  for  petitioiiers  ; 
Mr.  John  Trmil,  for  the  alleged  claimants  ;  Mr. 
Richard  Chandler,  for  the  trustees. 


Solicitors — Messrs.  Ellis  k  Ellis,  for  all  parties 
interested. 


(1)  See  Re  Skeggi,  11  Jnr.   K.S.   274;   %,e, 
18  W.  R«p.  512. 
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COOPIB  V.  CM)RDOK. 


Stuakt,  V.C, 
April  21 
May 

Protestant  Dmenters  —  Endowment  — 
Trustee  and  Cestui  que  Trust — Minister^ 
Appointment  of — Power  of  the  Majority  of 
the  Trustees  and  of  the  Congregation  to 
Remove — Injunction, 

A  congregation  of  Protestant  dissenters 
was  endowed^  hy  deeds  vesting  in  the  trustees 
of  the  society  freehold  and  leasehold  here- 
ditaments and  premises  upon  certain  trusts 
for  its  bene^.  The  deeds  contained  (inter 
alia  J  a  trust  **to  permit  and  suffer  the 
minister  or  pastor  for  the  time  being  of  the 
congregation  to  have  the  use  or  occupation 
of  a  house,**  or  "  to  pay  the  rents  and  pro* 
fits  thereof  to  such  minister  or  pastor,  as  the 
same  shotdd  become  due  and  payable,  for  so 
long  a  time  as  such  minister  or  pastor  should 
from  time  to  time  be  and  continue  minister 
or  pastor  of  the  society  or  congregation,  and 
officiate  as  such,  and  no  longer,  to  and  for 
Ms  and  their  own  use  and  benefit**  Neither 
the  deeds  nor  the  rules  and  regulations  of 
the  society  contained  any  provision  as  to  the 
mode  of  ascertaining  the  will  of  the  congre- 
gation upon  the  dismissal  of  a  minister  or 
pastor  ;  and  the  only  specific  grounds  stated 
for  his  removal  toere  either  immorality  or 
heterodoxy.  The  defendant,  the  Rev.  8,  C.  0., 
was  unanimously  elected  by  the  congrega- 
tion one  of  their  co-pastors.  Some  time  after 
his  election  the  congregation  became  dissatis- 
fied with  the  mode  in  which  he  discharged 
his  duties,  and  dissensions  ensued.  Ulti- 
mately a  meeting  of  the  congregation  was 
held,  and  a  resolution  passed  by  a  majority 
of  the  members  present  at  it,  that  the  Rev, 
8.  (7.  O,  should  be  dismissed  No  special 
ground  was  assigned  for  his  dismissal.  He 
questioned  the  legality  of  the  meeting,  and 
denied  the  power  of  the  majority  of  the 
congregation  or  of  those  present  at  the  meet- 
ing to  remove  him,  ^except  for  immorality 
or  heterodoxy,  neither  of  which  was  imputed 
to  him.  He  further  claimed  the  right  to  hold 
his  office  of  co-pastor  and  to  officiate  as 
such  and  take  ^e  emoluments  of  the  office 
for  his  life.  The  majwity  of  the  trustees 
then  filed  a  bill  to  have  it  declared  that 
he  vfas  properly  dismissed  from  his  office, 
and  for  an  injunction  to  restrain  him 
Nbw  Sbbix8»  88.~Cbamo. 


from  interfering  with  the  property  and 
the  services  in  the  chapel  of  the  congre- 
gation :  —  Held,  that  the  defendant,  the 
Rev.  8.  C.  G.,  was  not  entitled  to  precich  or 
officiate  in  the  chapel  of  the  society  against 
the  will  of  the  majority  of  the  trustees  and 
of  the  congregation;  that  he  must  be  re^ 
strained  from  so  doing  and  in  other  respects, 
as  prayed  by  the  bill;  and  that  he  must  paiy 
the  plaintiffs  their  costs  of  the  suit. 

The  plaintiffs  in  this  suit  were  all  the 
trastees  (but  one)  of  a  congregation  (1)  of 
Protestant  dissenters  from  the  Church  of 
England,  called  Independents  or  Congre- 
gationalists,  assembling  for  religious  wor- 
ship at  the  Presbyterian  meeting-house  or 
chapel,  Broad  Street,  Reading. 

The  defendants  were  the  Rev.  Samuel 
Clarke  Gordon,  one  of  the  co-pastors  of  the 
congregation;  Mr.  George  Christie,  the 
remaining  trustee  of  it ;  and  a  Mr.  James 
Pi}sm 

The  biQ  in  the  suit  prayed  that  it  might 
be  declared  that  the  defendant  the  Rev.  S. 
C.  Gordon  had  been  duly  dismissed  from 
and  ceased,  as  from  the  8th  of  September, 
1868,  to  hold  the  office  of  co-pastor  with 
the  Rev.  William  Legg,  or  any  office  of 
pastor  of  the  said  congregation  of  Indepen- 
dents at  Broad  Street  Chapel  aforesaid; 
and  that  all  (if  any)  necessary  inquiries 
might  be  made,  and  directions  given  for 
the  purpose  of  such  declaration  and  for 
effectuating  the  same ;  that  the  defendant 
the  Rev.  S.  C.  Gordon  might  be  restrained 
by  the  order  and  injunction  of  this  Court 
from  preaching  or  officiating  in  the  chapel 
and  from  in  any  manner  disturbing  or  inter- 
fering with  the  performance  of  divine  wor- 
ship therein,  and  from  acting  or  attempting 
to  act  as  such  co-pastor  or  pastor  as  afore- 
said, or  otherwise  in  any  manner  inter- 
meddling or  interfering  with  the  tmst 
premises  of  the  congregation;  that  the 
defendants  the  Rev.  S.  C.  Gordon  and  Mr. 
James  Pike,  their  attorneys  and  agents, 
might  be  respectively  restrained  in  manner 
aforesaid  from  receiving  or  collecting,  or 
continuing  or  attempting  to  receive  or  col- 
lect any  of  the  rents  payable  for   pews 


(1)  Thetirm  "oongregfttioD'*  waauwd  by  th« 

plaiiitiffii  in  their  bill  am  denoting  only  the  Miembly 

of  penont  for  the  time  being  in  ohoroh  member^ 

■hip,  ezdufiTe  of  mere  ieat-holden  or  attendanti. 
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or  sittiiigs  in  the  clmpel;  and  that  the 
said  last-named  defendants  might  respeo- 
tiyely  account  for  the  moneys  received  or 
collected  by  or  on  behalf  of  them,  or  either 
of  them,  in  respect  of  such  rents  ;  and  that 
they  or  the  defendant  the  Rey.  6.  C.  Qor- 
don  might  pay  the  costs  of  the  suit 

By  indentures  of  lease  and  release,  dated 
respectively  the  1st  and  2nd  of  December, 
1707,  and  the  29th  and  30th  of  December, 

1707,  the  meeting-house  of  the  congrega- 
tion was  vested  absolutely  in  twenty  mem- 
bers of  it 

By  a  deed-poll,  dated  the  llth  of  March, 

1 708,  it  was  declared  that  the  <'  said  edifice, 
building  and  premises  "  (the  meeting-house) 
were  purchased  in  the  names  of  those 
members  in  trust,  and  that  their  names 
were  used  in  trust,  for  a  certain  private 
church  or  oongr^;ation  of  Chnstians, 
whereof  Samuel  Doolittle  was  then  bishop 
or  pastor,  usually  meeting  and  congregating 
for  religious  worship  in  the  said  meeting- 
house, and  that  the  said  premises  and  the 
property  thereof  should  be  to  and  for.  the 
use  and  behoof  of  and  in  trust  for  the  said 
private  church  or  congregation,  from  time  to 
time  and  at  all  times  thereafter,  during  such 
time  as  the  assembling  of  Protestant  dis^ 
senters  for  religious  worship  should  be  per* 
mitted  by  law  at  the  said  meeting-house  ; 
and  provision  was  thereby  made  for  the 
assurance  of  the  premises  to  new  together 
with  the  old  trustees,  as  and  in  the  events 
therein  mentioned 

^y  an  indenture  of  bargain  and  sale, 
enrolled  and  dated  the  dOth  of  November, 
1808,  certain  freehold  and  leasehold  pre- 
mises therein  particularly  described,  and 
comprising  a  new  chapel  or  meeting-house 
in  Broad  Street,  and  the  burying-ground, 
yard,  passage  and  vestry-room  thereunto 
belonging,  and  the  ground  and  soil  of  the 
same,  or  so  much  thereof  as  was  comprised 
in  the  indentures  of  the  1st  and  2nd  of 
December,  1707,  and  the  29th  and  30th  of 
December,  1707,  were  vested  in  the  then 
trustees  of  the  congregation,  upon  trust  for 
the  use  and  benefit  of  the  society  or  con- 
gregation of  Protestant  dissenters  firom  the 
Church  of  England  then  belonging  thereto, 
commonly  called  Independents,  and  which 
should  firom  time  to  time  resort  to  and 
frequent  the  said  meeting-house  and  pre- 
mises, and  become  members  of  the  society. 


for  the  exerdse  of  divine  worship  therein, 
and  peaceably  and  quietly  to  permit  and 
suffer  them,  and  every  of  them,  freely  to 
exercise  their  religion  therein,  and  freely 
to  enter  and  bury  their  dead  therein,  or 
in  some  part  or  parts  thereof^  under  and 
subject  to  such  orders,  rules,  regulations 
and  restrictions  as  had  been  and  were  or 
should  be  made  and  observed  in  the  said 
society  or  other  religious  institutions  of  the 
like  nature.  And  as  to  a  certain  messuage 
or  tenement  and  workhouse  (part  of  t£e 
said  premises)  in  the  occupation  of  Robert 
Dear,  and  the  rooms  over  the  same^  ''upon 
trust  to  permit  and  suffer  the  minister  or 
pastor  for  the  time  being  of  the  said  socie^ 
or  congregation  of  Protestant  dissentera 
called  Independents,  who  did  or  should 
from  time  to  time  meet  in  the  said  meeting- 
house for  the  exercise  of  divine  worship  as 
aforesaid,  to  have  the  use  and  occupation  of 
the  same,  or  otherwise  to  receive  and  pay  the 
rents  and  profits  thereof  unto  such  minis- 
ter or  pastor  as  the  same  should  become 
due  and  payable  for  so  long  a  time  as  such 
minister  or  pastor  should  from  time  to  time 
be  and  continue  minister  or  pastor  of  the 
said  society  or  congregation  and  officiate 
as  such,  and  no  longer,  to  and  for  hia 
and  their  own  use  and  benefit"  That 
deed  then  provided  as  to  and  concerning 
all  the  freehold  and  leasehold  heredita- 
ments thereby  assured,  that  the  same  and 
every  part  thereof  should  be  conveyed 
unto  so  many  other  fit  persons  who  had 
been  subscribers  and  contributed  to  the 
support  of  public  worship  at  the  meet- 
ing-bouse for  twelve  months  then  next 
preceding  as  they,  the  trustees,  or  any  new 
or  other  trustees,  to  be  chosen  as  therein- 
after mentioned,  or  the  survivors  or  sur- 
vivor of  them,  his  heirs  or  assigns,  should 
choose,  nominate  and  appoint,  upon  the 
same  trusts  as  therein  declared.  And  it  was 
further  proiHded,  that  in  case  the  society  or 
congregation  should  be  totally  dissolved, 
separated  or  dispersed,  and  the  public  wor- 
ship at  the  meeting-house  should  be  discon- 
tinued for  twelve  months  together,  then 
the  trustees  should  release  and  oonvey 
the  aforesaid  freehold  and  leasehold  here- 
ditaments and  premises  unto  and  to  the 
use  of  such  person  or  persons,  and  io  snch 
nuuiner,  and  to  and  for  such  intents  and 
purposes,  either  religious  or  civil,  as  the 
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tnifttdes  or  the  survivors  or  survivor  of 
them,  or  the  major  part  of  them  for  the 
time  being,  by  any  deed  duly  executed, 
should  direct  or  appoint. 

The  deed  then  provided  for  the  appoint- 
ment of  new  trustees  whenever  they  should 
be  only  eleven  or  less  in  number ;  for  con- 
tinuing the  full  number,  if  possible,  at 
twenty;  and  for  renewing  the  leasehold 
premises  thereby  assigned. 

Under  or  by  virtue  of  the  13  &  14  Vict, 
c.  28,  an  act  to  render  more  simple  and 
effectual  the  tities  by  which  Cimgregations 
or  societies  for  purposes  of  religious  worship 
or  education  in  England  or  Ireland  hold 
property  for  such  purposes,  and  by  an 
indenture,  dated  the  14th  of  March,  1865, 
the  plaintiffii  and  the  defendant  George 
Christie  became  the  sole  trustees  of  the 
chapel  and  premises,  and  the  entire  legal 
estate  therein  was  vested  in  them. 

In  the  year  1865,  it  was  considered 
desirable,  by  the  members  of  the  congre- 
gation assembling  at  Uie  chapel,  that  the 
Rev.  William  Legg,  who  had  for  more  than 
twenty  years  then  last  past  officiated  as 
their  sole  pastor,  should  have  some  assist- 
ance in  his  duties ;  and  that  another  minis- 
ter should  be  appointed  to  assist  and  act 
with  him ;  and  during  that  and  the  ensuing 
year  candidates  for  the  co-pastorate  were 
invited  to  preach  in  the  chapeL  The  Rev. 
S.  C.  Gk>rdon  was  one  of  such  candidates, 
and  preached  in  the  chapel  in  the  spring  of 
1866.  He  subsequently  received  a  letter 
from  Mr.  Legg,  inviting  him  to  preach  again 
in  the  chapel,  on  Sunday  the  1st  and 
Sunday  the  Sih  of  April,  1866.  On  the 
11th  of  April  he  received  from  Thomas 
Barcham,  then  the  acting  deacon  of  the 
chapel,  a  letter,  which  was  as  follows : 

'*  From  all  I  hear  firom  all  parties,  it  is 
the  earnest  desire  of  the  Church  to  invite 
you  to  the  co-pastorship ;  therefore,  I  trust, 
if  yon  in  any  way  reciprocate  this  feeling, 
you  will  kindly  hold  yourself  open." 

In  reply  to  that  letter  the  Rev.  S.  C. 
Gordon  wrote  thus : 

"My  dear  Mr.  Barcham, —  I  had  your 
note  this  morning,  for  which  I  b^  to  thank 
you.  In  it  you  mention  that  it  is  the  deftire 
of  the  Church  in  Broad  Street  to  invite  me 
as  a  co-pastor  and  successor  to  Mr.  Legg. 
Of  course  it  would  be  premature  to  say 
wliat  answer  I  should  give  were  a  unani- 


motis  invitation  given  me ;  but  At  the  same 
time  I  would  say  that  I  was  greatly 
pleased  with  my  visit  to  Reading ;  and  that 
the  sphere  of  labour  there  is  one  which 
commends  itself  to  me,  on  many  grounds. 
A  chaise, — ^where  the  sole  duties  would 
not  immediately  devolve  on  me,  and  I 
should  enjoy  the  counsel  imd  mature  expe-* 
rience  of  an  aged  colleague,  in  becoming 
acqtudnted  with  the  prac^cai  working  of  a 
Church,  while  at  the  same  time  scope 
would  be  afforded  for  efforts  of  Christiiui 
usefulness,  —  presents,  I  think,  peculiar 
attractiona  At  present  I  have  no  engage- 
ment to  fulfil  wi^  any  Church ;  and  until 
I  hear  from  you  I  shall  enter  upon  none* 
Yours  sincerely, 

"  Samuel  Gordon." 
On  the  18th  of  April,  1866,  a  meeting 
of  the  congregation    assembling    at    the 
diapel  was  held,  at  which  a  resolution  was 
passed,  as  fellows : 

''  Brond  Street  Chftpel,  Reading, 
**  Church  MeellDg,  April  18th,  18M. 

"  Moved  by  Mr.  John  Cooper, 

"  Seconded  by  Mr.  Barcham, 

"  And  carried  unanimously, — 

"  The  Church  of  Christ  at  Broad  Street 
Chapel,  Reading,  having  on  several  occa- 
sions heard  with  considerable  satirfaction 
Mr.  Samuel  Clarke  Gordon,  of  the  Lanca- 
shire Independent  College,  Manchester,  and 
believing  him  to  be  in  every  way  qualified 
and  suitable.  Does  now  most  cordially 
invite  him  to  become  co-pastor  with  their 
present  esteemed  minister,  the  Rev.  William 

A  copy  of  that  resolution  was  forwarded 
by  Mr.  Barcham  to  Mr.  Gk)rdon. 

On  the  23rd  of  April,  1866,  Mr.  Gordon 
wrote  to  Mr.  Legg  to  ascertain  what  duties 
he  would  be  expected  to  perform,  and  what 
would  be  his  position  as  co-pastor.  On  the 
25th  of  April  Mr.  Legg  wrote  to  Mr. 
Gordon,  as  follows : 

"  KetAing,  April  2Sth,  1896. 

"My  dear  Sir,  —  The  case  of  our  co- 
operation is  very  simple.  We  would  equally 
divide  the  pulpit  labours  and  the  week- 
night  services.  The  junior  to  take  the 
Bible  Classes — of  which  at  present  there 
are  two:  a  young  men's  and  a  servants'. 
I  think  the  former  was  held  by  Mr. 
Mossop  once  a  week,  and  I  know  that  the 
latter  is  once  a  fortnight.    Of  course  you 
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would  arrange  these  according  to  your  own 
views  and  convenience,  or  add  to  them,  if 
you  should  see  fit.  We  at  present  would 
equally  divide  the  income — ^which  is  about 
300^.,  and  it  has  at  times  been  20/.  more. 
It  is  capable  of  some  increase,  if  your  min- 
istry should  prove  eminently  successful,  as 
I  hope  it  would — not  that  there  are  any 
number  of  pews,  or  rather  sittings,  to  let — 
but  some  would  have  their  value  enhanced. 
There  would  be  no  friction  in  our  working. 
There  is  no  idea  that  your  connexion  with 
the  Church  would  be  affected  by  the  con- 
tinuance of  my  life ;  that  is,  you  are  not 
asked  to  be  an  assistant  minister,  but  as 
much  a  pastor  as  myself.  I  am,  yours  very 
truly, 

"  W.  Legg. 
<*  Rev.  Mr.  Gordon." 

On  the  30th  of  April,  Mr.  Gordon  sent 
to  Mr.  Thomas  Barcham  a  letter,  addressed 
to  the  Church  worshipping  in  Broad  Street 
Chapel,  Reading,  accepting  the  invitation. 
That  letter  was,  partly,  as  follows  : 

**  Being  unwilling  to  keep  you  any  longer 
in  suspense  upon  the  important  subject  of 
my  settlement  at  Reading  as  one  of  your 
pastors,  I  have  decided  to  reply,  witjiout 
further  delay." 

On  the  2nd  of  May,  1866,  Mr.  Thomas 
Barcham  wrote  to  Mr.  Gk)rdon.  as  follows  : 

"  I  write  a  hasty  line  to  say  that  the 
reception  of  your  welcome  letter  gives  us 
all  pleasure,  I  have  now  sent  it  to  Mr, 
Legg,  who  will  on  Friday  night  read  it  at 
our  Church  meeting." 

That  was  accordingly  done;  and  Mr, 
Gordon  entered  on  his  duties  as  co-pastor 
on  the  last  Sunday  in  July,  1866  ;  and  was 
ordained  as  minister  of  the  chapel  on  the 
5th  of  September  following. 

Some  time  after  the  appointment  of  Mr. 
Gk)rdon,  as  such  co-pastor  as  aforesaid,  a 
feeling  of  dissatisfaction  at  the  mode  in 
which  he  discharged  his  ministerial  duties 
arose  in  the  congregation  assembling  at  the 
ohapel.  Mr.  Barcham,  the  acting  deacon, 
remonstrated  with  him  for  reading  his 
sermons ;  and  he  and  Mr.  Quelch,  another 
of  the  deacons  of  the  congregation,  after- 
wards requested  Mr.  Gordon  to  resign  his 
office.  Mr.  Gordon  was  then  told  that  that 
request  was  made  to  him  for  the  eight  fol- 
lowing reasons,  which  had  been  shortly, 
before  read  to  Mm  by  Mr.  Barcham  ; 


''1st.  That  Mr.  Gordon's  sermons  were  too 
argumentative,  containing  trains  of  reason- 
ing which  the  people  could  not  cany  away 
with  them. 

''  2nd.  That  the  sermons  were  above  the 
level  of  the  great  mass  of  the  people,  not 
being  sufficiently  simple. 

"  3rd.  That  ihey  were  too  Arminian  in 
doctrine. 

"  4th.  That  they  set  up  too  high  a 
standard  of  Christian  life,  not  taking  suffi- 
cient account  of  the  influence  of  trials,  <ka 

''5th.  That  there  was  a  deficiency  of 
unction,  gospel  power,  and  Christian  ex- 
perience. 

"  6th.  That  the  motives  from  which 
Christians  were  exhorted  to  act  were  not 
those  of  Christian  love,  but  of  dry,  rigid 
duty. 

"  7th.  That  the  work  of  the  Spirit  was 
not  sufficiently  dwelt  upon. 

"  8th.  That  in  some  of  the  sermons  there 
was  nothing  said  to  unconverted  sinners." 

It  did  not  appear  that  those  reasons, 
although  so  communicated  to  Mr.  Gordon, 
were  ever  formally  embodied  in  any  reso- 
lution of  the  society,  or  otherwise  conveyed 
on  behalf  of  the  congregation  to  him.  He 
however  declined  to  accede  to  the  request 
made  to  him.  Mr.  Barcham  and  Mr.  Quelch 
then  relinquished  the  office  of  deacon 
respectively  held  by  them ;  and  the  other 
acting  deacons  also  and  the  treasurer  of  the 
society  soon  after  resigned. 

As  the  want  of  harmony  between  Mr. 
Gordon  and  the  congregation  and  between 
him  and  Mr.  Legg  continued,  the  feelings 
of  dissatisfaction  and  unpleasantness  on  all 
sides  increased.  Some  of  the  congregation 
left  the  Broad  Street  Chapel  and  assembled 
fgr  worship  in  the  Town  Hall  of  Reading. 
The  society  was  in  fact  divided.  However, 
at  the  regular  monthly  church  meeting  of 
the  congregation,  held  at  the  chapel,  on 
the  3rd  of  July,  1868,  Mr.  Gordon  ap- 
pointed  Mr.  James  Pike  and  three  other 
persons  to  act  as  his  committee  to  look 
after  his  interests.  They  were  so  appointed 
because  the  offices  of  deacons  and  treasurer 
to  the  congregation  were  then  vacant. 

Mr.  Gordon  had  never  been  in  the  occu- 
pation of  the  house  mentioned  in  the  deed 
of  the  30th  of  November,  1808;  and  the 
intention  was  that  Mr.  Pike  should  re- 
ceive subscriptions  for  Mr.  Gordon ;  the 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


493 


deacons,  as  it  waa  alleged,  haying  refused 
to  pay  him  his  moiety  of  the  moneys  which 
they  had  received. 

On  the  4th  of  September,  1868,  at  the 
ordinary  church  meeting  of  the  congrega- 
tion for  that  month,  a  resolution  was 
passed,  appointing  another  meeting  for 
the  following  Tuesday,  the  8th  of  Sep- 
tember. 

On  the  7th  of  September  Mr.  Gordon 
received  notice  that  a  Mr.  Charles  Smith 
would,  at  the  meeting  on  that  day,  propose 
a  resolution  that  Mr.  Oordon  should  be 
dismissed  from  his  office. 

Mr.  Qordon  then  ins^ncted  his  solicitor 
to  write,  and  he  forthwith  wrote,  to  Mr. 
Legg,  protesting  against  the  proposed 
meeting,  and  insisting  that  it  had  no  power 
or  authority  to  take  into  consideration  Mr. 
Gordon's  dismissal,  nor  to  alter,  control  or 
otherwise  deal  with  that  gentleman's  ap- 
pointment as  co-pastor,  and  alleging  that 
any  such  meeting  or  proceeding  would  be 
illegal,  irregular,  unjust  and  improper. 

The  meeting  was  however  held,  on  the 
8th  of  September.  It  was  convened,  as 
the  plaintiffs  alleged,  in  accordance  with  the 
constant  usage  and  practice  of  the  society 
adopted  in  summoning  and  holding  such 
meetings.  A  resolution  of  the  church  mem- 
bers present  at  the  meeting,  [such  mem- 
bers constituting  a  majority  of  the  church 
and  congregation,]  was  duly  |»roposed  and 
carried  by  115  votes.  Only  one  person 
present  remained  neutral,  and  there  was  no 
opposition  to  the  resolution. 

By  that  resolution  Mr.  Gordon  was  dis- 
missed from  his  office  of  minister  or  co- 
pastor  of  the  congregation. 

A  further  resolution  was  then  forthwith 
passed  confirming  that  for  the  dismissal  of 
Mr.  Gordon,  and  authorizing  and  requiring 
the  plaintiflb,  as  such  trustees  as  aforesaid, 
to  take  the  necessary  steps  to  carry  into 
effect  the  chnrch  vote  of  dismissal 

On  the  same  8th  of  September  Mr. 
Gordon  convened  a  meeting  of  his  firiefids, 
but  at  a  different  place  from  that  at  which 
the  church  meeting  had  been  held,  and 
obtained  from  them  resolutions  in  hia 
favour.  He,  moreover,  on  the  same  day, 
received  a  memorial,  signed  by  174  persons, 
— many  of  whom  were  members  of  the 
congregation,  and  all  of  whom  were  regular 
attendants  at  the  services  held  in  the  chapel 


— expressing  their  sympathy  with  him ; 
that  they  considered  the  motion  for  his 
dismissal  to  be  illegal,  unjust  and  in  direct 
contravention  of  the  principles  of  Congre- 
gationalism, and  pledging  themselves  to 
continue  their  support  to  him. 

On  the  9th  of  September  Mr.  Gordon 
received  from    Mr.    Legg    the    following 
notice: 
*'  To  the  Church  assembling  at 

Broad  Street  Chapel,  Beading. 

"  In  consequence  of  the  vote  at  which 
the  Church  has  arrived,  I  hereby  revoke  my 
consent  to  the  co-pastorate  hitherto  held 
with  me  by  the  Rev.  Samuel  Clarke 
Gordon. 

(Signed)       "  William  Legg,  Pastor." 

"Beading,  dated  this  8th  day  of  Sep- 
tember, 1868." 

On  the  1 1th  of  September  the  plaintifflB, 
as  such  trustees  as  aforesaid,  duly  served 
upon  Mr.  Gordon  a  notice  not  again  to 
officiate  or  attempt  to  officiate  as  co-pastor 
of  the  church  or  congregation. 

Mr.  Gk)rdon  had,  since  his  receipt  of  the 
last-mentioned  notice  from  the  plaintiffs, 
and  in  contravention  thereof,  preached  in 
the  chapel  and  otherwise  officiated  as  co- 
pastor  in  conjunction  with  Mr.  Legg.  He 
also  threatened  and  intended  to  continue 
so  to  do,  and  to  insist  upon  his  right  to 
the  moiety  of  the  pew  rents. 

The  bill  in  the  suit  set  forth  several 
matters  constituting  the  principal  ones  in 
dispute  between  the  parties,  to  which,  how- 
ever, it  is  not  now  necessary  more  particu- 
larly to  refer,  and  stated,  that  Mr.  Gordon 
continued  to  promote  dissension  in  the 
church  and  congregation;  that  his  conduct 
had  been  very  injurious  to  and  brought 
much  scandal  upon  the  church  and  congre* 
gation  for  whom  the  plaintiflb  were  such 
trustees  as  aforesaid,  and  had  already 
diminished,  and  would  if  permitted  to 
continue,  very  greatly  diminish  the  revenues 
arising  from  the  pew-rents  of  the  chapeL 
It  was  further  stated  that  the  members  of 
the  congregation  were  unwilling  to  sub- 
scribe a  sum  of  400/., — which  was  required 
to  purchase  the  reversion,  which  had  fallen 
in,  of  a  portion  of  the  leasehold  premises 
of  the  society,  and  without  which  purchase 
being  effected  the  services  of  the  chi^>el 
were  liable  at  any  moment  to  be  discon- 
tinued,— until  Mr.  Gordon  was  effectually 
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preTented  from  acting  as  pastor  of  the 
congregation. 

Neither  the  deeds,  nor  the  orders,  roles 
and  regulations  of  the  society  contained 
any  provisions  as  to  the  mode  of  ascertain- 
ing the  will  of  the  congregation  on  the 
subject  of  dismissing  a  minister  or  pastor 
of  it 

The  plaintiffs  therefore  adduced  evidence 
to  prove  that  dissenters  of  the  denomina- 
tion in  question  universally  recognized  and 
held  as  fundamental  principles  that  each 
congregation  of  persons  in  church  fellow- 
ship assembling  at  a  particular  chapel  or 
place  of  worship,  with  their  pastor,  consti- 
tuted a  church  complete  in  itself,  and  in 
its  government,  independently  of  all  other 
congregations,  although  composed  of  per- 
sons professing  the  same  religions  belief; 
and  that  (in  the  absence  of  any  special 
usage,  rules  or  agreement  to  the  contrary) 
the  power  of  electing  and  dismissing  their 
pastor  or  minister,  or  pastors  or  ministers, 
resided  entirely  with  such  body  of  church 
members  for  the  time  being  assembling  at 
the  chapel  or  place  of  worship;  so  that  it 
was  well  known  amongst,  and  was  the 
established  usage  of  such  dissenters  as 
aforesaid  (save  in  such  exceptional  cases 
as  aforesaid)  that  each  such  congregation 
as  aforesaid  might  at  any  time,  at  their 
discretion,  dismiss  their  pastor  or  pastors 
from  his  or  their  office;  and  in  the  absence 
of  any  special  psage  or  rules,  the  wHl  of 
every  such  congregation  was  in  all  cases 
ascertained,  and  their  aforesaid  powers 
exercised  by  the  vote  of  a  majority  of  the 
members;  and  the  minority  were  bound 
by  the  dedsion  of  the  majority,  unless  the 
same  should  be  inconsistent  with  the  fun- 
damental doctrines  and  principles  held  by 
the  whole  body.  The  mere  seat-holders,  or 
attendants  at  public  worship  who  were  not 
in  ccHnrannion  with  the  chorch,  were  not 
considered  to  be  in  church  felk>wship,  and 
were  not  entitled  to  vote  in  respect  of 
church  matters,  although  occasioiudly  their 
wishes  were  consulted.  The  congr^ations 
assembling  in  the  meeting-house  aforesaid, 
and  the  chapel  subsequently  erected  as 
hereinafter  appears,  had  always  consisted 
of  dissenters  of  the  above-mentioned  deno- 
mination, and  had  held  and  acted  upon 
such  principles  as  aforesaid.  No  special 
rules  or  usage   had  at  any   time    been 


recognieed  or  adopted  by  the  congregation 
assembling  at  the  chapel  or  at  the  meeting- 
house aforesaid,  either  as  to  the  election 
or  dismissal  of  the  pastors,  or  as  to  the 
mode  of  ascertaining  the  decision  of  the 
congregation,  and  tiie  constant  practice 
had  been,  that  whenever  such  decision  was 
required,  it  was  obtained  at  a  meeting 
convened  for  the  purpose,  by  a  vote  of  the 
majority  of  the  members  of  tiie  congre- 
gation, as  the  case  might  be,  present  at 
such  meeting. 

The  defendant  Mr.  Gordon  by  his 
answer,  admitted  the  accniucy  of  those 
allegations,  except  as  to  the  following  mat- 
ters. He  denied  that  (in  the  absence  d 
any  special  usage,  rules  or  agreement  to 
the  contrary)  a  power  of  dUmuting  tiieir 
pastor  or  minister,  pastors  or  ministers, 
resided  in  any  way  with  such  body  of 
church  members  for  the  time  being  assem- 
bling at  the  chi^l  or  place  of  worship 
(save  as  thereinafter  mentioned),  and  he 
denied  that  it  was  well  known  amongst  or 
the  established  usage  of  such  dissenters  as 
aforesaid,  or  the  usage  of  any  such  dissen- 
ters as  aforesaid  (save  in  such  exceptional 
cases  as  aforesaid)  that  each  sudi  congre- 
gation (2)  as  aforesaid  might  at  any  tune, 
at  their  discretion  or  otherwise  (save  as 
thereinafter  mentioned),  dismiss  their  pastor 
or  pastors  from  his  or  their  office.  He 
stated  that  it  was,  on  the  contrary,  a  fun- 
damental principle  among  dissenters  of  the 
above  denomination  that  (in  the  absence 
of  special  usage,  rule  or  agreement  on  the 
subject)  all  appointments  as  pastor  or 
minister  or  co-pastor  to  a  congregation  or 
meeting-house,  were  for  life,  so  long  as  the 
person  so  appointed  should  abstain  from 
preaching  doctrines  at  variance  with  the 
tenets  of  such  denomination,  and  should 
not  be  guilty  of  immorality  or  other  similar 
gross  misconduct;  and  that  except  in  snch 
cases  as  last  aforesaid  there  did  not  exist 
in  any  person  or  persons  or  body  a  power 
to  dismiss  such  pastor  or  minister  or  co- 
pastor  from  such  post 

Mr.  Oordon,  by  his  answer,  further  rtated 
that  so  long  as  he  had  been  acquainted 
with  the  congregation  assembling  at  tito 

(2)  The  term  "  congregation**  was  used  by  Mr. 
Gcurdon,  in  his  answer,  to  denote  the  persons  for 
the  time  being  in  church  fellowship,  WDTshippmg 
al  a  particular  chapel. 
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cbapel  in  Broad  Street^  and  as  he  believed 
always,  it  had  been  customary  to  hold 
monthly  meetings,  wheieof  notice  was  given 
during  public  worship  on  the  Sunday  next 
preoeddng  each  such  meeting;  and  that  it 
had  been  customary  to  allow  all  persons 
worshipping  at  the  chapel,  who  had  been 
present  at  and  partaken  of  the  ordinance 
of  the  Lord's  Supper  at  the  chapel  within 
three  months  of  such  meetings  respectively 
to  be  present  thereat,  and  to  vote  upon  any 
question  properly  submitted  thereto;  but 
no  other  person  or  persons  were,  or  as  he 
believed  ever  had  been,  entitled  to  be  pre- 
sent  or  to  vote  at  such  meetings.  So  long 
as  he  had  been  acquainted  wiUi  such  con- 
gregation, and  as  he  believed  always,  it 
had  been  the  custom  to  give  a  month's 
notice  of  motion  previously  to  the  same 
being  brought  under  the  consideration  of 
any  such  meeting;  and  the  powers  of  such 
congregation  had  been  exercised  by  the 
vote  of  such  meetings  conducted  in  manner 
aforesaid,  and  in  no  other  manner  what- 
soever. He  denied  that  the  congregation 
had  held  and  acted  on  the  alleged  princi- 
ples of  church  government,  except  in  so 
far  as  they  were  admitted  by  his  answer 
to  have  done  so.  He  said  that  it  appeared 
from  the  records  in  the  chapel,  and  he 
believed  that  since  the  foundation  of  the 
congregation,  more  than  two  centuries  ago, 
no  case  had  ever  occurred  of  a  pastor  or 
minister  thereof  having  been  dismissed  or 
removed  by  the  congregation  or  any  other 
authority,  although  instances  had  occurred 
of  the  congregation  being  desirous  of  doing 
80.  In  particular,  in  the  year  1845, 
they  wished  to  remove  his  co-pastor,  Mr. 
Legg;  but  the  congregation  found  there 
was  no  precedent  or  authority  for  such 
dismissal,  except  for  the  reasons  aforesaid. 
He  admitted  that,  save  as  therein  otherwise 
stated,  no  special  rules  or  usage  had  at  any 
time  been  recogniied  or  adopted  by  tli^ 
congregation  assembling  at  the  chapel  or 
at  Uie  meeting-house  i^oresaid  as  to  the 
mode  of  ascertaining  the  decision  of  the 
congregation;  but  he  said  the  constant 
practice,  whenever  such  decision  had  been 
required,  .had  been  to  obtain  it  at  a  meeting 
convened  and  conducted  in  the  manner 
stated  in  his  answer.  He  also  stated,  with 
reference  to  the  meetings  of  the  4th  of 
September  and  the  8th  of  S^tember,  1868, 


that — although  he  did  not  attend  them — 
he  had  been  informed  and  believed  that 
many  persons  attended  and  voted  thereat 
who  were  not  entitled  to  be  present  or  to 
vote.  He  further  said,  that  fiom  a  printed 
history  of  the  chapel  written  by  or  by  the 
authority  of  Mr.  Legg,  and  from  the  records 
of  the  chapel,  and  as  he  had  been  informed 
and  believed,  on  several  occasions  during 
the  last  two  centuries  co-pastors  had  been 
appointed  to  officiate  in  the  chapel,  and 
that  in  every  instance  the  survivor  of  such 
co-pastor  had,  upon  the  death  of  his  col- 
league, succeeded  to  him,  and  become  the 
sole  pastor,  without  further  election  or 
invitation.  He  also  contended  that  his 
tenure  of  the  office  in  no  way  depended  on 
the  consent  or  approval  of  Mr.  Legg.  He 
lastly  submitted  that  the  congregation  was 
not  adequately  represented  in  the  suit,  and 
that  Mr.  Le^  ought  to  have  been  made 
a  party  to  it. 

The  bill  in  the  suit  was  filed  on  the 
15th  of  October,  and  the  answers  on  the 
26th  and  the  28th  of  November,  1868. 
On  the  30th  of  November  a  church  meet- 
ing of  the  congregation  was  held  at  the 
cli^pel,  at  which  the  previous  resolutions 
and  proceedings  were  discussed,  but  nothing 
was  said  or  done  to  affect  them.  A  notice 
of  motion  was  given  for  an  injimction 
according  to  the  prayer  of  the  bill;  but 
it  was  afterwards  arranged  that  it  should 
stand  over,  to  be  treated  as  coming  on 
with  the  hearing  of  the  cause. 

Mr.  Hardy  and  Mr,  J,  Napier  Higgmiy 
for  the  plaintiffs. — The  question  in  the 
cause  was,  whether  the  majority  of  the 
congregation,  who  had  a  clear  right  to  elect 
a  minister,  had  also  a  right  to  dismiss  him. 
As  the  deeds  and  rules  of  this  society 
were  silent  on  the  point,  and  there  was  no 
express  agreement  between  the  parties  as 
to  the  time  for  which  Mr.  Qordon  was 
to  hold  his  office,  the  usage  and  practice 
of  such  bodies  as  these,  and  oi  this  one 
in  particular,  must  be  consickred.  The 
congregation  made  no  imputation  of  any 
kind  upon  Mr.  Gkmion,  either  as  to  h» 
doctrijMS  or  moral  conduct  It  was  pkin, 
however,  that  if  a  minister  or  pastor  and 
his  congregation  could  not  agree,  it  was 
for  the  benefit  of  all  parties  that  they  should 
separate.    But  if  the  minister  woold  not 
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depart  peaceably,  it  was  as  evidently  neces- 
sary that  the  congregation  should  have  the 
power  of  dismissing  him.  By  whom  then, 
if  not  by  the  majority  of  those  who  had 
elected  him,  was  he  to  be  removed  1  The 
evidence  proved  that  in  all  the  transactions 
of  the  congregation,  a  majority  of  it,  in 
meeting  assembled  at  the  chapel,  had 
always  governed  its  affairs. 

[Stuart,  V.C. — But  the  congregation 
are  not  now  before  me.] 

They  were  represented  by  the  plaintiffs. 
Ferry  v.  Shipvoay,  1  Giff.  1 ;    s.  c.  4 
De  Gex  &  J.  353 ;    28  Law  J.  Rep. 
(N.S.)  Chanc.  660, 
shewed  that  the  pastor  of  such  a  congre- 
gation as  the  present  was  at  law  merely  a 
tenant  at  will  to  the  trustees. 

[Stuart,  V.C. — The  plaintiffs  here  are 
trustees  with  an  admitted  legal  title;  and 
as  they  seek  the  aid  of  the  Court  to  protect 
their  property  from  intrusion  by  the  defen- 
dant Mr.  Oordon,  I  think  it  is  for  him  to 
shew  why  they  should  not  have  the  relief 
they  ask.] 

Mr,  Greene  and  Mr,  Fate  Lee,  for  Mr. 
(Gordon,  then  opened  his  case. — The  ques- 
tion was  not  merely  whether  the  majority 
of  the  congregation  had  the  power  of  dis- 
missing their  pastor,  but  whether  they 
could  do  so  witiiout  assigning  any  just  or 
sufficient  cause?  There  was  nothing,  in 
fact,  alleged  against  Mr.  Gordon,  and 
nothing  existed  to  disqualify  him  from 
discharging  the  duties  of  his  office.  It  was 
suggested  only  that  he  did  not  cordially 
agree  with  Mr.  Legg  and  some  other 
members  of  the  congregation.  But  was  that 
a  just  cause  for  depriving  him  of  his  sub- 
sistence? Perry  v.  Shipway  was  a  very 
different  case  from  the  present  one.  And 
what  then  were  the  facts  of  this  case  9  The 
deeds  and  rules  of  this  society  were,  no 
doubt,  silent  as  to  the  mode  of  ascertaining 
the  will  of  the  congregation  when  dis- 
missing a  pastor.  Immorality  and  hetero- 
doxy were  out  of  the  question ;  and  the 
eight  reasons  privately  stated  to  Mr.  Gordon 
were  manifestly  insufficient,  and  would  not 
have  been  of  avail  even  if  made  the  sub- 
stantial grounds  for  dismissing  him.  But 
there  was  in  evidence  a  model  deed, 
adopted  by  most  of  these  bodies.  That 
deed  contained  special  directions,  enabling 
a  majority  of  the  congregation  or  society 


to  remove  a  minister  or  pastor  for  the 
reasons  there  alleged  and  subject  to  thoae 
reasons;  or,  in  the  absence  of  them,  the 
pastor  or  minister  duly  elected  was  con- 
sidered to  hold  his  office  for  life.  What 
then  was  the  inference  as  to  Mr.  Gordon's 
position  from  the  non-existence  of  any  such 
directions  in  the  deeds  or  rules  of  this 
society  ?  Clearly  this,  that  the  majority  here 
had  no  power  to  remove  him  at  their  mere 
will  and  pleasure,  and  that  he  was  entitled 
to  hold  his  office  for  life.  Then,  again,  that 
was  further  illustrated  by  the  position  of 
his  co-pastor,  Mr.  Legg.  He  was  tenant  for 
life  of  his  office ;  for  it  had  been  treated  as 
a  freehold,  and  he  had  been  allowed  a  vote 
for  the  county  in  respect  of  it  Why  then 
should  not  Mr.  Gk)rdon  be  also  a  freeholder 
and  life  tenant  of  his  office  ?  A  clergyman 
of  the  Established  Church,  a  rector  of  a 
parish,  a  parish  clerk  and  a  public  officer, 
were  all  entitled  to  hold  their  offices  for 
life,  and  the  position  of  a  minister  of  one 
of  these  bodies  was  quite  analogous  to 
those. 

[Stuart,  V.C. — The  whole  matter  here 
is  one  arising  out  of  the  voluntary  associa- 
tion of  certain  private  individuals  for  special 
and  religious  purposes,  and  cannot  be 
likened  to  the  case  of  a  person  appointed 
to  a  public  recognized  office'  and  for  a 
public  purpose.] 

Then,  the  peculiar  circumstances  under 
which  Mr.  Gordon  was  invited  to  the  office 
must  be  looked  at — (He  referred  to  the 
letters  above  stated.)  There  was  no  express 
reference  in  those  letters  to  the  exact  time 
during  which  Mr.  Gordon  was  to  remain  a 
pastor  of  the  society ;  but  it  must  be  inferred 
from  them,  that  he  was  to  continue  so  for  his 
life.  He  was  certainly  told  that  he  was  not 
to  be  a  mere  assistant  to  Mr.  Legg,  but  in 
every  sense  his  co-pastor.  He  was  expressly 
assured  that  the  death  of  Mr.  I^egg  would 
not  affect  his  tenure  of  office.  The  repre- 
sentations then  made  to  him  were  autho- 
rized or,  at  all  events,  confirmed  by  his 
unanimous  appointment  by  the  congre- 
gation. Although  Mr.  Gordon's  position 
was  in  no  way  dependent  on  Mr.  Legg's 
consent  or  approval,  the  fact  of  that  gen- 
tleman formally  withdrawing  his  presumed 
assent  shewed  that  he  believed  the  repre- 
sentations made  by  him,  as  pastor  of  the 
congregation  to  be  binding  on  them.    How 
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then  could  the  trustees — even  assuming  for 
a  moment  that  they  duly  represented  the 
congregation,  though  that  was  not  admitted 
by  Mr.  Gordon — be  allowed  now  to  break 
their  contract  so  deliberately  entered  into 
with  him  ?  In  truth,  the  onus  of  proof  in 
this  case  was  really  cast  upon  the  plaintiffs. 

[Stuart,  V.C. — If  your  argument  is 
correct,  although  the  congr^ation  might 
to  a  man  object  to  their  minister,  they 
could  not  remove  him ;  and  yet  he  might 
get  rid  of  them.] 

Otherwise,  the  minister  would  be  at  the 
mercy  of  the  congregation. 

[Stuart,  V.C— But  you  would  place 
the  congregation  at  the  mercy  of  the 
minister.] 

In 
The  Attorney  General  v.  Pearson,  3 
Mer.  363-357  and  402, 
the  "usage"  of  appointing  a  minister  to 
these  congregations  "  for  life "  was  recog- 
nized as  the  common  practice.  Of  course, 
if  the  trust  which  the  Court  was  called 
upon  to  establish  were  otherwise,  the  case 
would  be  different.  Then  there  was  a  further 
ground  on  which  Mr.  Gordon  relied.  This 
society  was  an  endowed  body.  Mr.  Gordon 
was,  under  the  deeds  of  the  society,  a  cestui 
que  trust  of  its  property,  and,  as  minister, 
specially  interested  in  the  rents  of  a  portion 
of  it.  The  plaintiffs  were  his  trustees,  and 
could  not,  as  such,  deprive  him  of  any 
interest  to  which  he  was  lawfully  entitled 
in  the  trust  premises.  His  office  was  part 
of  that  interest  to  which  he  was  so  en- 
titled— 

Lewin  on  Trusts,  402,  s.  17. 
They  then  insisted,  with  respect  to  the 
constitution  of  the  meetings  of  the  4th  of 
September  and  the  8th  of  September,  1868, 
that  Mr.  Gordon  had  not  had  (for  the 
reasons  above  stated)  proper  notice  of  them ; 
that  they  were  not  duly  constituted ;  that 
the  majority  was  not  that  of  the  whole 
congregation,  but  only  of  those  present  at 
the  meeting;  and  that  the  resolution  for 
his  dismissal,  even  if  the  majority  of  the 
congregation  had  been  present  and  could 
have  legally  passed  it,  would  have  been 
irregular,  informal  and  inoperative  as 
against  him — 

Foley  V.  Wontner,  2  Jac.  &  W.  246. 
Daugars  v.  Rivaz,  28  Beav.  233 ;  a.  c. 
29  Law  J.  Hep.  (n.s.)  Chanc.  686. 

New  Sbribs,  38.— CHAxa 


The  Attorney  General  v.  Drummond, 
1  Dm.  <fe  W.  353. 
They  lastly  urged  that  nothing  was  shewn 
to  have  been  done  at  the  meeting  of  the 
30th  of  November,  1868,  to  cure  the 
defects  of  the  former  proceedings. 

Mr,  Gordofh  Whtibread  was  for  the 
defendant  Mr.  Christia — He  had  declined 
to  concur  with  the  plaintiffs  in  instituting 
this  suit,  because  he  considered  it  was  quite 
uncalled  for;  and  he  had  been  and  still 
was  unwilling  to  enter  into  any  litigation 
with  respect  to  the  matters  in  question  in 
the  suit  He  did  not  claim  to  be  made  a 
party  to  it,  and  asked  for  his  costs  of  it. 

Mr.  Greene  and  Mr,  Yate  Lee  were  also 
for  the  defendant  Mr.  James  Pike. — He 
was  only  the  agent  of  Mr.  Gordon.  He 
stated  in  his  answer  that  he  had  never 
applied  for  or  received  any  of  the  pew 
rents ;  and  the  bill  ought  therefore  to  be 
dismissed  as  against  hii;n  with  costs — 
Dove  V.  Everard,  1  Russ.  k  M.  231. 

Mr,  Hardy  replied. — He  objected  to  the 
appearance  of  Mr.  Christie  by  counsel 
Notwithstanding  the  allegation  in  Mr. 
Pike's  answer,  there  was  the  evidence 
of  three  witnesses,  Charles  Smith,  Mary 
Swain  and  Thomas  Barcham,  to  shew  that 
he  had,  in  fact,  interfered  with  the  receii)t 
of  some  of  the  pew  rents,  and  was  therefore 
properly  made  a  party  to  the  suit.  With 
respect  to  the  alleged  irregularities  in  the 
constitution  of  and  the  proceedings  at  the 
meetings,  what  had  to  be  decided  at  them 
must,  ex  necessitate,  be  done  by  the  majority 
of  the  church  members  actually  present ; 
and,  to  bind  the  congregation,  it  was  not 
absolutely  requisite  that  the  majority  should 
be  that  of  the  whole  congregation.  In  truth, 
however,  the  evidence  shewed  that  in  this 
case  it  was  the  majority  of  the  whole  con- 
gregation who  voted  for  the  dismissal  of 
Mr.  Gordon. 

[Stuart,  V.C. — The  real  question  is  as 
to  the  fact  of  a  majority  of  the  congre- 
gation voting  for  his  dismissal.  I  think  the 
evidence  does  establish  that  there  was  such 
a  majority.  What,  therefore,  was  otherwise 
done  or  omitted  at  the  meetings  appears 
to  me  to  be  immaterial] 

Mr.  Gordon  contended  that  he  was  en- 
titled, as  cestui  que  trust  under  the  deeds, 
to  the  office  for  life.    But,  taking  all  the 
deeds  together,  the  congregation  were  the 
8S 
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true  cfst  utsque  trust  of  them.  At  the  utmost, 
he  was  only,  so  far  as  the  deeds  were  con- 
cerned, an  individual  member  of  the  congre- 
gation. If  he  was  correct  in  his  view  of  his 
position,  what  would  be  the  result  ?  The 
deeds  provided  that,  in  case  the  congrega- 
tion was  totally  dissolved  and  public  wor- 
ship at  the  chapel  discontinued  for  twelve 
months,  the  trustees  were  to  release  and 
convey  the  property  to  such  persons  as 
they  might  then  think  proper.  But  if  Mr. 
Gordon  was  right,  they  could  not  execute 
those  trusts ;  because  he  would  be  entitled 
to  interpose  his  life  interest  in  the  property. 
Then  there  would  be  this  further  conse- 
quence :  Mr.  Gordon  must  claim  a  right  to 
continue  for  life  the  pastor  or  minister  of 
the  congregation  after  it  had  been  dissolved. 
But  so  absurd  a  result  of  his  contention 
shewed  that,  unless  he  had  been  expressly 
appointed  for  life  so  as  specifically  to  bind 
the  congregation  to  such  a  contract,  he 
could  not  be  correct  in  his  aigument.  He 
then  cited 

TheAUorney  Oeneralv.  Aked,  7  Sim.  322. 
The  Protestant  Dissenters*  Catechism^ 
25th  edit.,  by  Dr.  John  Pye  Smith. 
The  plaintiffs  admitted  that  the  contract 
which  originally  existed  between  them  and 
Mr.  Gordon  was  valid  at  law;  but  they 
insisted  that  under  it  Mr.  Gordon  was,  at 
law,  only  tenant  at  will  to  them — 

Ferry  v.  Shipwayy  ubi  supra. 
But  he  was  also  tenant  at  will  to  the 
congregation.  He  could  have  no  higher 
position  in  equity  than  at  law.  It  was  a 
strange  thing  that  Mr.  Gordon  should  have 
conceded  that  the  nu^jority  of  the  congre- 
gation had  power  to  elect  him,  and  to  do 
every  other  act  that  was  requisite  for 
managing  the  affairs  of  the  society,  but 
should  have  denied  that  the  majority  had 
a  right  to  dismiss  him.  He  had  compared 
his  office  to  that  of  a  clergyman  of  the 
Church  of  England,  But  what  an  *'  office  " 
was  was  stated  in 

6  Bac,  Abridg,  tit.  *  Office '  (A),  and  in 
Doe  V.  Jones,  10  B.  <k  C.  718;  s.  c.  8 

Law  J.  Rep.  KB.  310. 
Doe  V.  AVKaeg,  10  R  &  S.  721—723, 
cited  in  Perry  v.  Shipway,    The  principle 
on  which 

Doe  V.  Gartham,  1   Bing.    357 ;   s.  c. 

Law  J.  Rep.  2  C.P.  17,  and 
The  King  v.  Gaskin,  8  Term  Rep.  209, 


were  decided  was  in  favour  of  the  plaintiffs 
in  this  suit  Although  no  immorality  or 
heterodoxy  was  imputed  to  Mr.  Gordon, 
his  conduct  had  led  to  divisions  in  the 
congregation  and  tended  still  to  uproot  it ; 
and  what  could  be  worse  for  the  society 
than  that  1— 

Porter  v.  Clarke,  2  Sim.  520. 
In  some  cases  an  inquiry  had  been  directed 
in  whom  lay  the  right  to  appoint  a  minis- 
ter— 

Davis  V.  Jenkins,  3  Ves.  A  B.  151 ; 
but  he  submitted  that  a  cognate  inquiry 
as  to  the  right  to  dismiss  was  unnecessary 
here.    He  then  cited — 

2  Hayes  on  Conveyancing,  edit.  1840, 
38 ;  note,  40, 
as  to  the  registration  of  dissenting  minis- 
ters as  county  voters  in  respect  of  lander 
attached  to  their  offices.  In  conclusion,  he 
insisted  that,  if  the  Court  should  not  decide 
in  favour  of  the  pkdntiffis,  they  would  be 
deprived  of  the  Intimate  use  of  their  own 
property ;  divisions  and  dissensions  would 
increase  in  the  congregation;  the  trusts 
which  had  been  created  for  its  especial 
benefit,  and  which  this  Court  was  bound 
to  enforce,  would  be  defeated;  and  the 
continuance  and  very  existence  of  the 
society  imperilled,  if  not  destroyed. 

Mr,  Yate  Lee  then  commented  upon 
some  of  the  cases  cited  by  Mr.  Hardy. — He 
said  the  question  involved  in  this  case 
was  of  immense  importance  to  the  various 
bodies  of  Protestant  dissenters  in  this 
country.  Indeed,  its  importance  could  not 
be  exaggerated,  and  might  in  time  come  to 
be  extended  beyond  those  bodies.  He  then 
distinguished  The  Attorney  General  v.  Aked 
from  Represent  case.  There  the  minister  had 
been  guilty  of  a  neglect  of  duty.  So  also  in 
Doe  V,  Gktrtham  and  The  King  v.  Gaskin. 
In  the  last-mentioned  case  the  offence  of 
the  minister  was  intoxication.  Then,  again, 
the  cases  of 

Porter  v.  Clarke,  ubi  supra,  and 
Davis  V.  Jenkins,  ubi  supra, 
were  not  cases    of    *'  endowed  '*    bodies. 
None  of  those  cases  therefore  applied  to 
this  one. 

Stuabt,  V.C.  (April  26)  reserved  his 
judgment ;  but  exhorted  the  parties,  in  the 
interest  of  religion  and  of  peace,  to  come, 
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in  the  mean  time,  to  some  arrangement,  and 
not  to  leave  the  question  between  them  to 
be  settled  by  a  hostile  decision  of  the 
Court. 

Stuabt,  V.C.  (May  28.)--After  a  care- 
ful reconsideration  of  the  evidence  and  of 
the  arguments  in  this  case,  I  can  find  no 
just  grounds  for  the  claim  of  the  defendant 
the  Rev.  Mr.  Gordon  to  continue  to  per- 
form the  duties  and  enjoy  the  emoluments 
of  minister  against  the  vnll  of  the  trustees 
and  of  the  majority  of  the  congregation. 

There  is  nothing  in  any  of  the  written 
instruments  to  countenance  the  notion  that 
the  choice  of  a  minister  by  the  trustees  and 
the  congregation  is  an  irrevocable  choice, 
or  that  he  is  to  continue  the  officiating 
minister  fiir  life,  or  during  his  good  be- 
haviour. Indeed,  considering  the  nature  of 
tiie  duties,  the  purpose  of  the  choice  and 
the  constitution  of  the  congregation,  they 
are  inconsistent  with  any  such  irrevocable 
appointment.  If  the  minister  has  a  right  to 
continue  in  that  situation  against  the  will 
of  the  majority  of  the  congregation  and  of 
the  trustees,  and  to  enjoy  the  emoluments 
for  his  life,  the  numbers  and  the  proportion 
of  the  majority  could  make  no  dififerenca 
Instead  of  being  the  ininister  of  the  con- 
gregation he  might  be  the  minister  of  a 
minority  of  ten  or  of  one.  Such  a  position 
would  certainly  not  be  that  of  the  minister 
or  pastor  of  the  congregation  described  in 
the  DicUiration  of  Trust  of  1808. 

As  to  the  argument  that  this  congrega- 
tion is  not  a  society  existing  by  voluntary 
subscriptions,  but  is  endowed  with  property 
held  upon  certain  trusts,  and  that  the 
minister  is  a  ces^ii  que  trust  under  the 
deeds,  it  in  no  degree  supports  Mr.  Qor- 
don's  claim  to  continue  minister  during  his 
life  or  good  behaviour.  By  the  deeds  he  is 
a  cestui  que  trust  only  so  long  as  he  shall 
continue  minister  or  pastor  of  the  society 
or  congregation,  and  officiate  a^  such,  and 
no  longer.  The  endowment  is  for  the 
bene6t  of  the  congregation,  and  that  they 
may  be  benefited  by  the  services  of  the 
proper  minister.  The  declaration  of  trust  as 
to  the  rents  and  profits  which  the  minister 
is  to  receive  crea^  a  trust  for  the  benefit 
of  the  congregation,  and  a  remuneration  for 
those  services  by  which  they  are  to  be 
benefited.     There  is  no  trust  or  purpose 


for  the  personal  benefit,  except  to  reward 
the  services  which  he  performs  for  the  con- 
gregation. 

Mr.  Gordon  has,  by  his  answer,  admitted 
"  that  in  the  absence  of  any  special  usage 
or  rules,  the  will  of  every  such  congregation 
is  in  all  cases  ascertained  and  their  powers 
exercised  by  the  vote  of  the  majority  of  the 
persons  in  church  fellowship  worshipping 
at  the  particular  chapeL''  He  adds  this 
qualification,  '*  and  that  the  minority  are 
bound  by  the  majority  in  all  points,  so  long 
as  such  majority  act  consistently  with  the 
fundamental  doctrines  and  principles  held 
by  the  whole  body.'*  Such  a  quidification 
is  futile,  because  as  soon  as  the  fundamental 
doctrines  are  contravened  by  the  majority 
they  cease  to  be  the  fundamental  doctrines 
of  the  whole  body,  and  unless  the  minority 
submit  there  is  no  longer  a  united  body 
held  together  by  fundamental  doctrines  and 
principles. 

No  doubt  the  trustees  and  the  congrega- 
tion, by  the  unanimous  vote  which  appoint- 
ed Mr.  Gk)rdon  to  be  minister,  might  at  the 
same  time  have  contracted  that  he  should 
enjoy  all  the  emoluments  for  his  lifetime.  It 
may,  however,  well  be  doubted  whether  such 
a  contract  would  be  valid  as  binding  the 
property,  or  justified  by  the  terms  of  the 
trust  deeds,  for  the  purposes  for  which 
the  trust  was  created.  That  reasonable 
degree  of  harmony  which  is  secured  by  the 
submission  or  complete  secession  of  the 
minority,  seems  essential  to  the  endurance 
of  an  association  formed  for  the  sacred 
purposes  which  united  this  congregation. 

In  the  case  of  Perry  v.  Shipway  I 
noticed  the  authority  which  established 
these  two  main  points  :  first,  that  the  min- 
ister of  a  dissenting  congregation  is,  at 
law,  merely  the  tenant  at  will  of  the  trus- 
tees ;  secondly,  that  in  such  bodies  the 
decision  of  the  majority  of  the  trustees 
binds  the  minority.  Indeed,  unless  the  law 
were  so  settled,  nothing  could  follow  but 
confusion  and  defeat  of  the  very  purposes 
for  which  these  congregations  are  formed. 
The  submission  of  the  minority  is  the  prin- 
ciple on  which  civil  society  is  founded.  It 
is  a  principle  essential  to  that  reasonable 
harmony  which  is  necessary  for  the  co- 
herence of  all  societies,  great  or  small, 
civil  or  religious. 

In  the  case  of  The  Attorney  General  v. 
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Aked^  it  was  decided  that  the  minister  of  a 
body  of  dissenters  has  no  equity  to  hold 
the  offic3  against  the  legal  right  of  the 
majority  to  dismiss  him.  The  judgment 
leaves  open  the  question  whether,  in  case 
of  a  capricious  or  improper  dismissal,  the 
Court  might  interfere.  That  is  not  very 
important,  because  of  the  improbability 
that  anything  done  by  the  majority  of  the 
congregation,  concurring  with  the  majority 
of  the  trustees,  could  be  capricious  or  im- 
proper. This  Court  would  be  very  slow  to 
interfere — and  more  probably  would  not 
interfere  at  all — with  the  discretion  of  the 
majority.  In  the  present  case  there  is 
nothing  to  prove  that  there  is  anything 
capricious  in  the  decision  of  the  majority 
of  the  trustees  and  of  the  congregation. 

It  is  in  vain  to  try  to  confound  Mr. 
Gordon's  position,  as  to  the  permanence  of 
the  tenure,  with  that  of  a  public  officer  or 
the  rector  of  a  parish,  or  a  parish  clerk. 
The  permanence  of  their  tenure  is  estab- 
lished by  the  law  of  the  land,  for  a  public 
purpose  and  for  a  public  benefit. 

The  minister  of  a  dissenting  congregation 
has  a  position  which  the  law  respects,  and 
will  protect,  as  that  of  one  chosen  by  a 
voluntary  association  of  private  persons, 
united  for  sacred  purposes,  and  entitled  to 
choose  a  minister  suitable  to  their  own 
particular  opinions,  whose  services  are  to  be 
rewarded  out  of  their  own  private  funds. 
He  is  engaged  upon  a  contract,  which  is 
merely  a  private  one,  and  which  is  to  be 
construed  with  the  same  regard  to  the 
rights  of  each  of  the  contracting  parties  as 
any  other  private  contract.  His  position 
as  to  tenure  under  the  trustees  is  clearly 
defined  by  the  law.  There  is  nothing  to 
shew  that,  in  equity,  he  can  have  any  posi- 
tion higher  than  he  has  at  law ;  nor  is  there 
any  equity  to  control  that  power  of  the 
majority  of  the  trustees  wMch  is  estab- 
lished at  law.  The  power  of  the  majority 
of  the  congregation  seems  to  me  to  rest 
upon  the  same  principle.  Indeed,  the 
statement  as  to  the  secession  from  this 
congregation — (which  is  admitted  by  Mr. 
Gordon  himself  in  his  answer)  —  and 
which  occurred  in  the  year  1845,  shews 
the  practical  wisdom  of  maintaining  the 
power  of  the  majority.  When  the  minority 
refuse  to  submit,  peace  is  maintained  by  their 
seceding  and  forming  themselvts,  if  they 


can,  into  another  hannonioiis  congregation. 
This  seems  more  suitable  to  the  purpoees 
for  which  such  religious  bodies  are  formed. 
It  is  better  that  it  should  be  so,  than  that 
a  contentious  and  recusant  minority  should 
continue  members  of  the  congr^ation, 
which  would  thereby  be  disturbed  by  feel- 
ings and  passions  that  should  not  prevail 
among  persons  meeting  together  for  public 
worship. 

It  is  scarcely  necessary  to  notice  the 
argument  that  the  tenure  of  his  ministry 
for  life  must  be  implied  from  the  terms  of 
the  invitation  and  acceptance  mentioning 
no  shorter  period.  Nothing  that  involves 
an  absurdity  can,  by  mere  implication,  be 
made  part  of  a  contract.  If  it  is  to  be  im- 
plied that  he  was  made  minister  for  his 
lifetime,  then  the  unanimous  vote  of  the 
congregation  could  not  displace  him ;  and 
if  he  could  not  be  displaced,  there  would 
be  the  absurdity  of  his  being  the  officiating 
minister  of  a  congregation  unanimously 
recusant  of  his  services. 

There  must  be  a  decree  declaring  that  the 
defendant  Mr.  Samuel  Clarke  Gordon  is 
not  entitled  to  preach  or  officiate  in  the 
chapel  of  the  society  against  the  will  of 
the  majority  of  the  trustees  and  of  the 
congregation ;  and  an  order  for  an  injunc- 
tion against  him  and  the  defendant  Mr. 
Pike,  according  to  the  prayer  of  the  plain- 
tiffs' bill. 

It  is  unnecessary  to  direct  any  account; 
indeed,  it  has  not  been  pressed  for.  The 
plaintiffs  are  entitled  to  the  costs  of  the 
suit  against  the  defendant  Mr.  Gordon,  and 
also  against  the  defendant  Mr.  Pike.  Not- 
withstanding the  allegation  in  the  answer 
of  that  defendant,  and  the  argument  that 
he  was  merely  the  agont  of  the  defendant 
Mr.  Gordon,  the  evidence  of  Charles  Smith, 
Mary  Swain  and  Thomas  Barcham  proves 
his  interference  as  to  the  pew  renfc?,  and  he 
was  properly  made  a  defendant.  The  defen- 
dant Mr.  Christie,  having  refused  to  join  as 
a  plaintiff,  must  beaiLhis  own  costs. 

Solicitors — Messrs.  Parker,  Rooke  &  Parkers,  for 
pUiiitiff^;  Mr.  T.  Kennedy,  for  Mr.  Christie, 
Mt;f*Br«.  Lovell,  S<m  k  Htfield,  ng^nta  for  Mr. 
C.  Henderson,  Reading,  for  Mr.  Gordon. 
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Hatheslsy,  L.C. 
May  25. 


In  re  bates's  and  red- 
gate's  Application  by 
Pettttoii/or  Patent, 


Patent — Prior  Provisional  Specification^ 
Rights  under — Concurrent  Inventions, 

The  existence  of  a  prior  provisional 
specification  is  fiot  a  ground  on  which  the 
Attorney  G^eral  ought  to  refuse  to  allow  a 
second  provisional  specification  by  another 
inventor  to  be  filed;  and  in  the  event  of 
the  later  applicant  for  provisional  protection 
being  the  first  to  obtain  a  grant  of  letters 
patent,  his  patent  is  a  bar  to  the  grant  of 
letters  patent  for  the  same  invention  to  the 
earlier  applicant  for  such  provisional  pro- 
tection. 

The  petitioners  William  Redgate  and 
Stephen  Bates  claimed  to  have  discovered, 
in  May,  1868,  an  improvement  in  the 
manufacture  of  lace,  and  to  have  brought 
their  invention  into  a  state  fit  to  be  patented 
on  the  5th  of  June,  186a  They  did  not, 
however,  file  their  provisional  specification 
till  the  2nd  of  October,  1868.  In  the  pro- 
visional specification  they  styled  their  inven- 
tion an  invention  for  "improvements  in 
the  manufacture  of  lace  made  on  bobbin- 
net  or  twbt-lace  machines."  On  the  2nd  of 
November,  1868,  Joseph  Hume  Bertie  filed 
a  provisional  specification  for  an  inven- 
tion for  '*  improvements  in  the  manufiicture 
of  lace  and  twist-lace  machines/*  This 
invention  was  stated  by  him  to  have  been 
made  about  the  middle  of  June,  1868. 
Bertie  was  the  first  to  obtain  a  warrant 
for  affixing  the  great  seal  to  his  patent. 
His  letters  patent  were,  in  fact,  scaled  on 
the  12th  of  January,  1869,  Bates  k  Red- 
gate  having  omitted  to  enter  any  caveat 
against  their  sealing ;  and  on  the  26th  of 
February  he  lodged  a  notice  of  objection  to 
the  grant  of  letters  patent  to  Bates  <fe 
Redgate  for  their  invention,  on  the  ground 
that  he  had  reason  to  believe  their  invention 
to  be  similar  to  that  for  which  he  had 
obtained  a  patent.  Bates  k  Redgate 
applied  for  a  warrant  for  affixing  the  great 
aeal  to  their  patent  on  the  19th  of  March, 
and  notwithstanding  the  resistance  of  Bertie, 
the  Attorney  Gkneral  issued  his  fiat 
authorizing  their  application  to  proceed  on 
the  24th  of  March.  They  then  gave  notice 


at  the  Patent  Office  of  their  intention  to 
proceed  with  their  application  for  letters 
patent,  and  Bertie,  on  his  part,  gave  notice 
of  his  intention  to  oppose  the  application. 
The  question  accordingly  now  came  be- 
fore the  Lord  Chancellor,  Bates  and  Red- 
gate  petitioning  him  to  order  the  great 
seal  to  be  affixed  to  their  letters  patent, 
and  to  have  the  letters  |)atent  dated  the 
2nd  of  October,  being  the  day  of  the  filing 
of  their  provisional  specification,  or  some 
other  day  prior  to  the  2nd  of  November, 
when  Bertie's  provisional  specification  was 
filed.  There  was  no  question  which  of  the 
two  inventions  was  in  reality  the  earlier ;  nor 
was  either  charged  with  being  a  plagiarism 
on  the  other.  The  petitioners  relied  chiefly 
on  the  fact  that,  whereas  formerly  letters 
patent  were  always  dated  the  day  when  the 
great  seal  was  affixed  to  them,  the  prac- 
tice, since  the  passing  of  the  Patent  Law 
Amendment  Act  (15  £  16  Vict.  c.  83),  has 
been  te  date  the  patent,  when  eventually 
granted,  the  day  of  the  application  for 
provisional  protection. 

Mr,  T,  Webster  (of  the  common  law  bar) 
and  Mr.  Everitt  appeared  in  support  of 
the  petition. — They  contended  that  the 
prior  registration  gave  the  petitioners  a 
prima  facie  prior  right  to  a  patent.  The 
Attorney  General  moreover  had  consented 
to  the  grant  of  the  patent,  and  his  discre- 
tion could  not  be  properly  interfered  with 
in  the  absence  of  any  fraud  or  surprise  on 
the  part  of  the  applicants.  They  had  not 
been  guilty  of  delay  in  giving  notice  to  seal 
Having  been  the  first  to  obtain  provisional 
protection  they  could  not  be  expected  to 
anticipate  that  a  second  provisional  protec- 
tion for  the  same  invention  would  be 
granted.  At  all  events,  if  Bertie  had  any 
valid  objection  to  make  to  their  patent 
that  could  be  no  ground  why  the  Lord 
Chancellor  should  refuse  to  seal  their 
patent,  for  this  would  not  prevent  the 
objection  being  hereafter  raised  at  law. 
The  only  case  which  touched  the  point 
was 

Forsyth  v.    Rivih-e,  1    Webster,   Rep. 
Pat  97  n. 
They  referred  also  to 

In  re  Vincent's  Patent,  Law  Rep.  2  Ch. 
Ap.  341. 

15  (^  16  Vict,  c,  83.  ss,  10, 19, 20. 
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Mr,  Orovf  and  Mr,  T,  Aston  (both  of 
the  common  law  bar),  for  Mr.  Bertie,  argued 
that  his  patent  was  prima  facie  a  good 
patent,  and  that  the  Lord  Chancellor  had 
no  jurisdiction  to  override  a  valid  patent 
The  petitioners  could  not  make  out  a  case 
of  hardship.  The  16  <fe  16  Vict  c  83.  s.  12. 
provided  means  by  which  a  patentee  might 
protect  his  rights  if  he  would.  That  section 
enacted  that  an  application  for  letters 
patent  must  be  advertised,  and  that  notice 
might  be  lodged  of  objections  to  the  grant ; 
but  the  petitioners  had  neglected  to  make 
any  such  objection  for  the  purpose  of  pro- 
tecting the  inchoate  right  which  they  had 
acquired  by  being  the  first  to  obtain  pro- 
visional protection.  It  was  against  public 
policy  that  the  provisional  protection  should 
be  accepted  as  tantamount  to  the  sealing  of 
the  patent,  for  the  provisional  protection  did 
not  secure  the  publication  of  the  invention 
for  the  eventual  benefit  of  the  public.  So 
far  from  section  10.  of  the  act  barring 
Bertie's  claim,  he  was  himself  entitled  to 
rely  on  that     They  cited 

Oxley  V.  Holden,  8  Com.  B.  Rep.  N.S. 

666;    8.  c    30  Law  J.  Rep.   (n.s.) 

C.P.  68. 
In  re  RusselCs  Patent,  2  De  Gex  &  J. 

130. 
Mr.  T,  Webster,  in  reply. 

The  Lord  Chancellor  said  the  point  was 
a  very  short  one,  on  the  construction  of  the 
statute.  He  was  of  opinion  that  an  inventor 
who  had  filed  a  provisional  specification  after 
another  inventor  had  filed  one  in  reference 
to  the  same  subject-matter,  but  who  suc- 
ceeded in  procuring  his  patent  to  be  sealed 
the  first,  was  in  the  same  position  as  he 
would  have  been  before  the  passing  of  the 
statute  which  provided  this  machinery  of 
provisional  specifications.  The  benefit  which 
the  statute  contemplated  that  inventors 
were  to  derive  from  provisional  specifica- 
tion was  a  considerable  one.  It  was,  how- 
ever, not  absolute  protection  against  all  the 
world,  but  only  security  from  the  conse- 
quences of  accidental  imprudence  on  their 
own  part  giving  opportunities  to  workmen 
and  others  in  a  position  of  confidence  for 
betraying  their  trust.  If  they  desired  to 
obtain  fuller  protection,  section  9.  of  the 
statute  afiforded  the  means  of  procuring  it 
by  filing  a  complete  specification,  which 


would,  for  a  limited  time,  confer  the  same 
rights  as  letters  patent,  and  would  operate 
as  a  bar  to  any  other  persons  who  might  be 
seeking  a  patent  for  the  same  invention. 
The  general  efiect  of  these  two  several 
modes  of  procedure  was  made  plainer  still 
by  section  10,  which  provided  against  the 
case  of  a  fraudulent  filing  of  a  second 
specification.  The  petitioners  had  not  filed 
such  a  complete  specification,  but  they  now 
contended  that  the  effect  of  a  provisionid 
specification  was  to  give  the  person  first 
filing  it  protection  in  the  mean  time  against 
all  rival  inventors,  and  that  the  original 
wrong  was  in  the  Attorney  General  suffer- 
ing a  second  provisional  specification  to  be 
filed.  His  Lordship  was,  however,  of  opin- 
ion that  the  Attorney  Gkneral  could  not 
reasonably  have  refused  Mr.  Bertie's  appli- 
cation in  the  absence  of  a  prima  facie  case 
of  fraud  on  the  part  of  Mr.  Bertie.  There 
was  no  power  to  compel  a  person  who  had 
filed  a  provisional  specification  to  proceed 
with  his  invention;  and  if  the  Attorney 
General  were  to  reject  a  second  applicant 
on  the  ground  of  one  such  specification 
having  been  already  lodged,  the  consequence 
might  be  the  loss  to  the  public  for  a  year 
or  more  of  the  fruits  of  the  ingenuity  of 
many  minds  which  .often  were  working 
simultaneously  on  the  same  track.  The 
right  which  a  provisional  specification  con- 
ferred on  him  filing  it  to  have  his  letters 
patent  when  granted  dated  back  to  the 
time  of  the  filing  of  the  provisional  specifi- 
cation was  conditional  on  no  rival  inventor 
intervening  and  obtaining  a  patent  first 
It  had  been  complained  indeed,  on  behalf 
of  the  petitioner,  that  on  Mr.  Bertie*s  con- 
tention an  inventor  might  be  left  helpless 
against  rivals  for  six  months.  But  this  was 
not  so.  A  person  filing  a  second  specifica- 
tion must  advertise,  and  one  who  had  filed 
the  first  provisional  specification  ought — ^aa 
he  would  have  had  to  do  independently  of 
the  statute — to  keep  a  watch  over  the  adver- 
tisements, and  to  observe  if  any  invention 
were  advertised  of  an  apparently  similar 
character  to  his  own.  In  the  present  case 
Mr.  Bertie's  advertisement  was  just  like 
that  of  the  petitioner's.  They  mighty  there- 
fore, have  applied  to  the  Attorney  General, 
entering  a  caveat,  which  would  have  made  it 
incumbent  on  him  to  decide  which  was  the 
first  inventor.    The  petitioners  had  been 
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negligent,  and  had  only  themselves  to 
thfljik  for  having  lost  the  opportunity  of 
entering  a  caveat  at  the  right  time.  The 
Lord  Chancellor  conld  not  protect  against 
the  eifects  of  such  an  omission  by  now 
antedating  the  patent  If  there  were  any- 
thing in  the  petitioners*  patent  not  covered 
by  Mr.  Bertie's  patent,  it  was  quite  right 
that  they  should  have  a  patent  for  that ; 
but  it  would  be  improper  to  seal  a  patent 
which  would  interfere  with  the  patent 
rights  of  Mr.  Bertie,  who  had  now  posses- 
sion in  his  favour.  As,  however,  the  matter 
was  one  of  first  impression  it  was  not  a 
case  for  making  the  petitioners  pay  costs. 
They  might  have  their  option  either  to 
have  their  petition  simply  dismissed  with- 
out costs,  or(l)  the  order  might  be  that  there 
should  be  no  costs  of  the  present  hearing, 
and  the  petitioners  might  have  leave  to 
apply  to  the  Attorney  General  for  a  patent 
for  any  part  of  their  invention  not  covered 
by  Mr.  Bertie's  patent  Such  patent  would 
be  dated  the  19th  of  March,  1869,  being 
the  day  when  the  petitioners  bespoke  their 
patent 

Solicitors—Mestn.  Samp«oD,  Samael  k  Emanael, 
fur  petitionen;  Menm.  WUflon,  Bristows  k, 
CATpuuMl,  for  Mr.  fiertie. 


Lord  Romillt,  M.R. 
June  9. 


ZAMBACO  V,  CASSA- 
VETTI. 


Practice — Exceptions  to  Anstcer — Form 
of  Exception. 

The  ordinary  questions  as  to  particulars^ 
in  an  interrogatory  asking  for  an  account 
of  personal  estate^  are  not  to  he  regarded  as 
separate  questions  ;  and  an  exception  to  the 
answer  in  respect  to  suck  an  interrogatory 
need  not  specify  which  of  them  is  unan- 
swered. 

Higginson  v,  Blockley,  25  Law  J,  Rep. 
(n.s.)  Chanc.  74,  distinguished. 

In  an  administration  suit  one  of  the 
interrogatories  was  as  follows :  *'  Set  forth 

^1)  Mr.  Webster  iotimated  that  this  Alternative 
would  be  accepted  by  the  petitionen. 


to  the  best  of  your  knowledge,  remem- 
brance, information  and  belief,  a  full  and 
true  account  of  the  personal  estate  not 
specifically  bequeathed  which  Demetrius 
Giovanni  Cassavetti,  the  testator  in  the 
plaintififs'  bill  named,  was  possessed  of,  or 
entitled  to,  or  interested  in  at  the  time 
of  his  death,  and  the  particulars  of  which 
the  same  consisted,  including  lus  interest 
in  the  partnership  business  in  his  will  men- 
tioned and  the  profits  made  in  carrying  on 
the  same  since  the  death  of  the  said  testa- 
tor, and  the  interest  and  income  which  have 
been  derived  from  such  personal  estate 
since  the  same  period,  and  the  amount  or 
value  of  such  particulars  respectively,  and 
which  of  such  several  particulars,  dis- 
tinguishing capital  from  profits  or  income, 
have  been  possessed  or  received  by  or  come 
to  the  hands  of  Alexander  Giovanni  Cassa- 
vetti, since  deceased,  and  myself,  or  either 
of  us,  during  the  life  of  the  said  Alexander 
Giovanni  Cassavetti,  or  of  myself  since  his 
death,  or  to  the  hands  of  any  and  what 
person  or  persons,  by  the  order  or  for  the 
use  of  the  said  Alexander  Giovanni  Cassa- 
vetti and  myself,  or  either  of  us ;  and  how, 
and  in  what  manner,  and  when,  and  where, 
and  for  how  much,  and  by  and  to  whom 
the  same  and  every  or  any  and  what  part 
thereof,  have  or  has  been  sold,  disposed  of, 
paid,  applied,  allowed  or  administered,  and 
whether  any  and  what  parts  of  the  said 
personal  estate  or  the  produce  thereof, 
whether  consisting  of  capital,  profits  or 
income,  have  or  has  been,  or  are  or  is 
invested  upon  any  and  what  securities, 
and  in  whose  names  or  name,  and  who  has 
or  have  received  the  interest  of  such  secu- 
rities, and  when  and  to  what  amount 
respectively,  and  what  has  become  of  each 
and  every  part  of  such  personal  estate  and 
the  produce  thereof,  whether  consisting  of 
capital,  profits  or  income,  and  the  securities 
in  or  upon  which  the  same  or  any  part 
thereof  respectively  has  been  invested,  and 
the  interest  or  annual  produce  thereof, 
and  whether  any  and  what  part  or  parts  of 
such  personal  estate  remain  outstanding, 
and  why  r' 

The  answer  to  this  interrogatory  was : 
"I  have  in  the  first  schedule  hereto  set 
forth  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  a  full  and  true  account, 
kCy*  following  the  words  of  the  interroga- 


Digitized  by 


Goo^^ 


504 


COURTS  OF  CHANCERY : 


[N.a 


tory.  The  schedule  contained  all  the  par- 
ticulars required,  except  that  it  failed  to 
distinguish  between  capital  and  income, 
and  to  shew  in  whose  names  the  invest- 
ments had  been  made. 

The  plaintiffs  accordingly  filed  an  excep- 
tion :  "  For  that  the  said  defendant  hath 
not  to  the  best  and  utmost  of  her  know- 
ledge, remembrance,  information  and  belief 
set  forth  a  full  and  true  account,  <kc," 
again  following  the  words  of  the  inter- 
rogatory. 

The  exception  did  not  point  out  the 
particular  subjects  of  inquiry  which  the 
defendant  had  omitted  to  mention  in  her 
answer. 

Mr,  Jessel  and  Mr,  Chapman  Barbery 
for  the  plaintiffs. 

Sir  R.  Bofjgallay  and  Mr,  Marten^  for 
the  defendant,  argued  that  the  exception 
was  wrong  in  form,  since  the  interrogatory 
really  contained  several  distinct  questions, 
and  the  exception  failed  to  point  out 
which  of  them  were  unanswered;  and 
they  cited 

Migginson  v.  Blockley,  25  Law  J.  Rep. 
(n.s.)  Chanc.  74. 

The  Master  of  the  Rolls  said  that, 
in  Higginson  v.  Blockley,  the  questions, 
though  comprised  in  one  interrogatory, 
were  quite  distinct ;  but  the  interrogatory 
in  the  present  case  was  not  open  to  that 
objection.  When  an  account  of  personal 
estate  was  asked  for  it  was  proper  to  inquire 
of  what  it  consisted,  and  by  whom  and 
when  it  had  been  received,  and  how  and  in 
whose  name  it  had  been  invested.  Such 
inquiries  were  not  really  separate  questions, 
but  parts  of  the  same  question.  The  excep- 
tion, therefore,  must  be  allowed. 

Solicitors— Messrs.  C.  J.  &  H.  Shoubridge,  for 
plaintifb ;  Meura.  Thomas  &  Hollams,  for  de- 
fendaijt. 


James,  V.C.  \ 
May  24.     f 


WILSON  V,  HAKBCOND8. 


Pleading — Negative  Plea — Answer  ne- 
cessary as  to  alleged  Admissions — Inter- 
rogatories, 

To  a  bill  alleging  thaty  on  or  about  such 
a  dag,  the  defendant  A,  intermarried  with 
the  defendant  By  by  whom  he  had  had  one 
son  only,  namely,  the  plaintiff,  who  was  bom 
on  such  a  day,  and  as  stich  first  and  only 
son  was  entitled  to  certain  settled  estates  as 
tenant  in  tail  in  remainder  expectant  on  the 
deaih  of  his  father,  and  that  subsequenifyy 
in  an  indenture  executed  by  A.  and  B,  it 
was  recited  that  "  there  was  at  present  one 
son  only  of  the  said  mnrriage,*^  a  plea  that 
"  the  plaintiff  is  not  the  son  of  the  defendant 
Ay  as  in  the  bill  alleged,**  was  overruledy  on 
tlie  ground  that  it  aught  to  have  been  sup- 
ported by  an  ansu>er  as  to  the  specific  aile- 
gations  of  the  bill. 

The  Court  was  assisted  to  this  conclusion 
by  reading  the  bill  in  connexion  ufith  the 
interrogatories,  which  toent  somewhat  more 
into  pai'ticulars. 

The  plaintiff's  bill  alleged  that^  by  an 
indenture  of  settlement  df^ed  the  16th  of 
November,  1855,  the  several  messuages, 
tenements,  lands,  houses,  tithes  and  rent- 
charges  therein  described,  were  conveyed  to 
trustees,  subject,  as  to  part  thereof,  to  a 
certain  drainage-rate  and  to  a  term  of 
years  for  raising  the  sum  of  5,000^,  ^d 
as  to  the  whole  thereof  to  a  mortgage  for 
40,000Z.,  to  the  use  of  such  trustees  for 
300  years,  for  the  purpose  of  securing  to 
Louisa  Wilson  (since  deceased)  a  jointure 
of  300/.  a  year,  and  otherwise  as  hereinafter 
mentioned ;  and  subject  thereto,  to  the  use 
of  the  defendant  William  Langham  Hazle- 
rigge  Le  Hunte  Wilson  and  his  assigns  for 
his  life  without  impeachment  of  waste^ 
with  remainder  to  his  issue  in  tail  male ; 
and  in  default  of  such  issue,  to  the  use  of 
the  defendant  John  £lphingstone  Fleming 
Wilson  and  his  assigns  during  his  life 
without  impeachment  of  waste,  with  re- 
mainder to  his  issue  in  tail  male ;  and  in 
default  of  such  issue,  to  the  use  of  the  said 
trustees  for  the  term  of  400  years,  to  be 
computed  from  the  date  of  those  presents, 
upon  the  trusts  therein  expressad;  and 
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subject  thereto,  to  the  use  of  such  persons 
successively  as  therein  mentioned,  with 
ultimate  remainder  to  the  nse  of  the  said 
William  Langham  Haderigge  Le  Hnnte 
Wilson,  his  heirs  and  assigns.  The  trustees 
had  powers  of  sale  and  exchange  with  con- 
sent of  t^  tenant  for  life,  imd  each  of 
them,  the  said  William  Langham  Hasle^ 
rigge  Le  Hunte  Wilson  and  John  Elphing- 
stone  Fleming  Wilson,  had  power  to  charge 
the  property  by  way  of  jointure  to  the 
extent  of  200/  per  annum,  and  by  way  of 
portions  for  younger  children  to  the  extent 
of  5,000/. 

The  bill  then  alleged  (par.  2)  that,  "On 
or  about  the  12th  day  of  January,  1858,  the 
said  defendant  William  Langham  Hazlerigge 
Le  Hunte  Wilson,  who  was  then  a  bachelor, 
intermarried  with  the  defendant  Barbara 
Catherine  Wilson,  by  whom  he  has  had 
one  son  only,  namely^  the  plaintiff  William 
Francis  Lucan  Doyle  Le  Hunte  Wilson, 
who  was  bom  on  the  12fth  day  of  July, 
1860 ;  and  the  plaintiff  is  the  ^rst  and 
only  son  of  the  said  William  Langham 
Hazlerigge  Le  Hunte  Wilson,  and  as  such 
is  entitled  to  the  said  trust  and  settled 
property  as  tenant  in  tail  male  in  remainder 
expectant  on  the  death  of  the  said  defen- 
dant  his  father,  William  Langham  Hazle- 
ri^e  Le  Hunte  Wilson,  subject  to  the 
mortgage  debt  and  charges  in  the  said 
settlement  mentioned.*' 

The  bill  fnrth^  stated  ^at,  by  an  inden- 
knre  dated  the  24th  of  January,  1859,  the 
defendant  William  Langham  Hazlerigge 
Le  Hunte  Wilson  exercised  his  afbresaid 
power  <^  jointuring  in  favour  of  the  defbn- 
dimt  Barbara  Catiierine  Wilson  his  wife; 
and  that,  by  another  indenture,  dated  the 
ITtii  of  October,  1860,  wherein  it  was 
ncited  (amongst  other  things)  that  *'  there 
was  at  present  one  child  only  by  the  said 
manriage  of  the  said  William  Langham 
Haslerigge  Le  Hunte  Wilson  and  Barbara 
Catheiine  Wilson  his  wife  (meaning  the 
above-named  defendant),*'  the  settled  pro- 
perty was  charged  with  the  further  pay- 
ments therein  mentioned. 

The  bill  also  contained  the  following 
aUegataons  and  charges:  ''The  plaintiff, 
aa  the  first  and  only  son  of  ihe  said 
William  Langham  Hazlerigge  Le  Hunte 
Wilson,  is  entitled,  subject  as  aforesaid, 
to  the  said  settied  or  trust  property  as  first 
Nkw  Ssbdeb,  88.— Chaho. 


tenant  in  tail  male  in  remainder  expectant 
on  the  decease  of  his  said  father,  William 
Langham  Hazlerigge  Le  Hunte  Wilson. 
The  defendants  other  than  the  safid  Barbara 
Catherine  Wilson,  however,  dispute  the 
title  of  the  plaintiff,  and  pretend  thnt  he 
has  no  estate,  right,  title  or  interest  in  or 
to  the  said  settled  or  trust  property,  or  any 
part  thereof;  and,  in  particular,  the  defen- 
dant John  Elphingstone  Fleming  Wilson 
claims  to  be  entitled  to  the  rents  and 
profits  and  annual  income  of  the  said  trust 
property  in  remainder  immediately  ex- 
pectant on  the  death  of  the  defendant 
William  Langham  Hazlerigge  Le  Hunte 
Wilson ;  and  the  defendant  William  Henry 
Bowen  Jordan  Wilson  and  John  Richard 
Shepperd  Wilson  respectively  clahn  to  b<y 
entitled  to  successive  life  estates  in*  the 
said  trust  property  immediately  expectant 
on  the  determination  of  the  l^  estate  of 
t^e  said  defendants  William  Langham 
Hazlerigge  Le  Hunte  Wilson  attd  John 
Elphingstone  Fleming  Wilson  respectively;- 
but  the  said  several  defendants  respectively 
refuse  to  discover  the  grounds  on  which 
such  allegations  or  pretences  and  claims 
are  made,  and  the  plaintiff  charges  that 
they  are  wholly  without  foundation.**  Then, 
after  stating  that  the  trustees  had  sold 
certain  parts  of  the  settled  property  and 
threatened  and  intended  to  sell  the  re- 
mainder in  order  to  pay  off  the  said  mort- 
gage^ebt  of  40,000/.,  which  sales  the 
plaintiff  considered  to  be  unnecessary  and 
not  beneficial  to  him,  the  bill  prayed  that 
the  trusts  of  the  settlement  might  be  carried 
into  execution  under  the  direction  of  the 
Court,  that  the  proceeds  of  the  sales  already 
made  might  be  secured  in  Court  for  the 
benefit  of  the  plaintiff  (who  was  an  infimt 
suing  by  his  next  friend)  and  the  other 
persons  beneflcialiy  interested ;  also,  for  an 
injunction  against  selling  the  remainder  of 
the  property  except  under  the  direction 
of  the  Court ;  and  for  a  receiver. 

The  bill  was  accompanied  by  interroga- 
tories, of  which  that  relating  to  par.  2. 
was  as  follows : 

"Did  not  the  defendant  W.  L.  H.  L. 
Wilson,  or  who,  and  whether  or  not  being 
then  a  bachelor,  or  what,  intermarry  with, 
and  whether  or  not  become  the  husband 
of  the  defendant  Barbara  Catherine  Wil- 
son, or  who,  and  at  what  church  or  place, 
3T 
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or  how  do  yon  make  out  the  contrary?  and 
is  she  not  now  his  wife  1  and  did  not  the 
defendant  W.  L.  H.  L.  Wilson,  or  who, 
and  whether  or  not,  by  the  said  defendant 
Barbara  Catherine  Wilson,  or  by  whom, 
have  one  son,  and  whether  any  other,  and 
who,  and  whether  or  not  the  plaintiff,  and 
whether  or  not  William  Francis  Lucan 
Doyle  Le  Hunte  Wilson,  or  what  was  and 
is  his  name  ?  and  was  not  he,  or  who,  bom 
at  or  about  the  time  stated  in  the  second 
paragraph  of  the  plaintiff's  said  bill,  or  at 
some  other,  or  what,  time?  and  is  not 
the  plaintiff  the  first  and,  whether  or  not 
the  only  son  of  the  said  W.  L.  H.  L.  Wilson, 
or  of  whom,  and  by  whom ....  or  how 
otherwise,  and  how  do  you  make  out  the 
contrary?" 

To  the  whole  of  the  discovery  and  relief 
prayed  for  by  this  bill  the  defendant  W.  L. 
H.  L.  Wilson  pleaded  simply  "  the  plaintiff 
is  not  the  son  of  the  defendant  William 
Langham  Hazlengge  Le  Hunte  Wilson,  as 
in  the  said  bill  alleged.'' 

Mr,  Hall  and  Afr,  Fischer,  in  support 
of  the  plea. — We  say  the  plaintiff  is  an 
entire  stranger.  It  was  decided  as  far  back 
as  the  time  of  Lord  Thurlow  that  a  nega- 
tive plea  of  "  not  heir,"  '<  not  administra- 
tor," "  no  partnership,"  Ac.  may  be  good. 

Hall  V.  Noyes,  3  Bro.  C.C.  483. 

Winn  V.  Fletcher,  1  Vem.  473. 

Earl  Talbot  v.  Hope  Scott,  4  Kay  A  J. 
96;  &  c.  27  Law  J.  Rep.  (N.s.)  Chanc. 
273, 
and  was  alluded  to  as  settled  law  in 

BarrsY,  Fewkes,  2  Hem.  <fe  M.  60;  s.  a 
33  Law  J.  Rep.  (n.&)  Chanc.  484. 
And  there  is  nothing  in  the  facts  of  this 
case  rendering  it  necessary  that  it  should 
be  accompanied  by  an  answer.  On  the 
contrary,  there  was  considerable  danger 
that,  by  answering,  we  might  be  held  to 
have  overruled  our  own  plea — 

Thring  v.  Edgar,  2  Sim.  k  S.  274 ;  aa 
4  Law  J.  Rep.  Chanc.  75. 

Harris  v.   Harris,  3  Hare,  460;  8.C 
13  Law  J.  Rep.  (n.s.)  Chanc.  349. 

ManseU  v.  Feeney,  2  Jo.  &  H.  313. 

Denys  v.  Locock,  3  Myl.  <fe  Cr.  205; 

8.  c  6  Law  J.  Rep.  (n.s.)  Chanc.  330. 

It  is  not  necessary  to  answer  to  all  the 

circumstances  tending  to  the  point  upon 

which  the  defendant  relies, 

Drew  V.  Drew,  2  Ves.  k  B.  159. 


Mr,  Speed  and  Mr.  T.  A,  Roberts,  for 
the  plaintiff. — It  is  true  that  a  negative 
plea  to  a  bill  which  simply  alleges  that  the 
plaintiff  claims  as  heir,  partner,  or  the  like, 
may  be  good ;  but  if  the  bill  states  facts 
shelving  how  the  plaintiff  makes  out  his 
title,  the  plea  must  be  accompanied  by  an 
answer  as  to  those  facts,  for  if  true  they 
would  overrule  the  plea — 

Ouny,  Prior,  1  Cox,  197. 

Sanders  v.   King,    2  Sim.  A  S.  277 ; 
s.  c.  6  Madd  61. 

Jones  V.  Davis,  16  Yes.  262. 

Evans  v.  Harris,  2  Ves.  &  B.  361. 

The  Earl  of  Stratkmore  v.  the  Countess 
of  Strathmore,  2  Jac  A  W.  541 . 

Harris  v.  Harris,  3  Hare,  450 ;   s.  a 
13  Law  J.  Rep.  (n.s.)  Chanc  349. 

Hunt  V.  Fenriee,  17  Beav.  525;  8.C 
23  Law  J.  Rep.  (n.s.)  Chanc.  339. 
Especially  as  to  adnussions  of  the  plaintiff's 
title  all4;ed  (as  here)  to  have  been  made 
by  the  defendant — 

Harland  v.  Emerson,  8  Bligh,  N.S.  62; 
s.c,2CL&F.  10. 
The  plea  must  at  aU  events  be  such  as  to 
give  the  plaintiff  sufficient  notice  of  the 
defence  he  b  to  meet,  and  against  which 
he  is  to  prepare  himself^  and  not  leave  him 
to  mere  conjecture — 

Hardman  v.  Ellames,  2  MyL  &  K. 
732;  S.C  4  Law  J.  Rep.  (n.s.) 
Chanc  181. 
Here  we  have  reason  to  suppose  that  they 
consider  themselves  in  a  position  to  main- 
tain both  that  the  marriage  was  invalid  on 
the  ground  of  bigamy  and  that  the  plaintiff 
is  a  supposititious  child;  and  we  want  to 
know  which  case  we  must  be  prepared  to 
meet  To  estimate  the  sufficiency  of  the 
plea,  the  Court  will  look  not  only  at  the 
general  allegations  of  the  bill,  but  also  at 
Uie  interrogatories,  which,  according  to  the 
modem  practice,  are  entitled  to  go  some- 
what beyond  the  bill — 

Perry  v.  Turpin,  Kay,  App.  xlix. 
Mr.  Hall,  in  reply. 

[Mitford*s  Pleadings,    269,    329  (ed. 
1847), 

Cooper^ s  Pleadings,  249, 

DanielFs  Chanc,  Prac.  555  (ed.  1865), 
were  referred  to.] 

Jambs,  Y.C.  thought  the  bill  had  been 
so  framed  as  rather  to  invite  a  plea,  con- 
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tuning  as  it  did  no  distinct  avennent  as  to 
the  plaintiff's  birth,  so  as  to  shew  how  and 
in  what  sense  he  was  the  son  of  the  defen- 
dant But,  considering  that  the  real  state  of 
the  case  was  well  known  to  both  parties,  and 
taking  the  bill  and  interrogatories  together, 
it  was  qoite  clear  that  certain  facts  were 
interrogated  to  for  the  purpose  of  making 
out  that  which  the  defendant  denied,  name- 
ly, that  the  plaintiff  was  the  son  of  the 
defendant.  In  fact,  the  all^ations  of  the 
bill  should  be  read  as  if  preceded  by  a 
charge  that  the  defendant  denied  the  plain- 
tiff to  be  his  son.  He  thought  also  that  the 
plaintiff  was  entitled,  to  discovery  as  to 
the  alleged  admission  by  the  defendant  in 
the  recitab  to  the  indenture  of  the  17th  of 
October,  1860,  that  "there  was  at  present 
one  child  only  of  the  said  marriage.*'  The 
plea  would  be  simply  overruled,  without 
liberty  to  amend,  but  the  defendants  might 
have  a  month's  time  to  answer. 


Solicitors — Mr.  John  Tamer,  for  plaintiff ;  Meatrs. 
Hathaway  &  Andrews,  for  defendant. 


Lord  Komillt,  M.R.  ) 

April  17,  19.       \  '^"""-^  *•  JOD'"^ 

Apportumment  Acty  4  <£r  6  WilL  4.  c.  22. 
— Dividends  payable  under  Decree  of  the 
Court  to  a  Person  for  Life — No  Apportion- 
ment 

Under  a  willy  dated  in  1858,  A,  was 
tenant  for  life  of  an  estate  subject  to 
impeachment  for  waste,  B,  was  tenant  for 
life  of  the  same  estate  in  remainder  with- 
out impeachment  f Of*  waste.  In  A,'s  lifetime 
the  Court  had  authorized  the  sale  of  some  of 
the  timber  on  the  estcUsy  and  had  ordered 
the  dividends  of  tJie  money  arising  from 
such  sale  to  be  paid  to  A,  during  his  life. 
After  A.'s  death  B.  claimed  the  whole  of  the 
dividend  which  was  accruing  at  the  death : 
— Held,  that  such  dividend  wcu  not  appor- 
ttonable  betioeen  B,  and  the  personal  repre- 
sentcUives  of  A, 

John  William  Jodrell,  by  his  will, 
dated  the  22nd  of  May,  1858,  devised 
certain  real  estates  to  the  use  of  his  brother 
Francis  Charles  Jodrell,  and  his  assigns 


for  his  life,  subject  to  impeachment  for 
waste,  with  remainder  to  the  use  of  Edmund 
Henry  Jodrell  and  his  assigns,  for  his 
life,  without  impeachment  of  waste,  with 
remainder  to  the  use  of  Thomas  Jodrell 
Phillips  Jodrell,  the  petitioner,  for  his  life, 
without  impeachment  of  waste,  with  re- 
mainders over. 

The  testator  died  on  the  25th  of  May, 
1858.  Francis  Charles  Jodrell  died  on  the 
4th  of  June,  1868,  having  survived  Edmund 
Henry  Jodrell,  the  second  tenant  for  life. 

There  were  upon  the  devised  estates 
woods  and  plantations  of  great  value,  and 
the  object  of  the  suit  which  was  instituted 
by  Francis  Charles  Jodrell,  was  to  get 
the  direction  of  the  Court  respecting  the 
timber. 

By  the  decree  which  was  made  on  the 
15th  of  January,  1859,  Francis  Charles 
Jodrell  was  directed  to  fell  and  sell  certain 
parts  of  the  timber,  and  it  was  ordered 
that  the  proceeds  of  the  sale  thereof  should 
be  brought  into  court  and  invested  in  3/L 
per  cent  consolidated  Bank  annuities,  and 
that  the  dividends  to  accrue  due  on  such 
annuities  during  the  life  of  Francis  Charles 
Jodrell  should  from  time  to  time,  as  and 
when  the  same  should  accrue  due,  be  paid 
to  him  or  until  further  order. 

In  pursuance  of  the  decree  the  sum  of 
\y022l,  ISs,  9d  consols  had  been  pur- 
chased with  moneys  arising  from  the  sale 
of  the  timber,  and  this  sum  together  with 
the  dividends  which  had  become  due  there- 
on in  July,  1868,  and  January,  1869,  was 
in  court  Thomas  Jodrell  Phillipe  Jodrell 
had  presented  a  petition  praying  for  a 
transfer  and  payment  to  him  of  the  abdve- 
mentioned  annuities  and  dividends.  It  was 
admitted  that  the  petitioner  was  entitled 
to  the  1,032/.  IBs,  9d  consols,  as  represent- 
ing the  corpus  of  the  timber  moneys;  but 
a  question  arose  as  to  whether  the  divi- 
dend, which  became  due  in  July,  1868, 
was  to  be  apportioned  between  the  peti- 
tioner and  the  personal  representatives  of 
Francis  Charles  Jodrell,  or  the  petitioner 
was  to  take  the  whole  thereof. 

Mr,  Rigbyy  for  the  petitioner.  —  The 
dividends  were  payable  to  Francis  Charles 
Jodrell  under  a  decree  of  the  Court,  and  a 
decree  of  the  Court  is  not  an  instrument 
within  the  meaning  of  the  Apportionment 
Actof4&5Wm.4.  c.  22. 


Digitized  by 


Goo^^ 


508 


COURTS  OF  CHANCERY : 


[N.& 


He  rrferred  to 
Oattlep  V.  Arnold,  28  Law  J.  Rep.  (N.a.) 

Chaoc.  352;  s.c.  1  Jo.  <fe  H.  651. 
In  re  Longworth'i  Estatr,  1  Kay  <k  J.  1; 
S.C.  23  Law  J.  Rep.  (N.B.)Chanc.  104. 
In  re  Lawton's  Estate^  Law  Rep.  3  Eq. 
469. 
Mr,  Dryden,  for  the  personal  repreaen- 
taftives  of  Francis  Charles  JodrelL — Gattley 
y.  Arnold  was  a  case  of  rent,  and  does  not 
apply.  In  the  other  cases  cited,  the  instru- 
ment which  created  the  life  interest  was 
executed  before  the  Apportionment  Act. 
If  the  petitioner's  view  be  correct,  moduses, 
ifec.,  are  out  of  the  act  altogether. 

Knight  v.  Boughtonf  19  Law  J.  Rep. 
(N.B.)  Chanc.  66 ;  s.  c.  12  Beav.  312. 
Mr,  Righy,  in  reply. — The  will  did  not 
eontem  plate  the  paymrat  of  these  dividends. 
It  was  by  virtue  of  the  decree  alone  that 
they  were  made  payable.  It  is  impossible 
to  distinguish  the  case  from  CaUley  v. 
Artiold, — He  also  referred  to 

In  re  Markhy,  4  MyL  <k  Cr.  484. 

LoBD  RoMiLLY,  M.R  (April  19). — I 
think  that  there  ia  no  apportionment  in  this 
tose.  I  must  follow  the  authorities,  and 
^cording  to  the  authorities  I  cannot  make 
out  that  there  is  in  this  case  any  instrument 
Within  the  meaning  of  the  Apportionment 
Act  The  act  is  ill  dranm. 

SolioitoM— Messrs.  J.  ft  0.  Cole,  for  petitioner ; 
BCr.  G.  R.  Jackson,  ibr  other  parties  intereetecl. 


LOBD  ROMILLT,   M.R. 

April  22. 


mOHASDSON    V, 
ARDLBY. 


Landlord  and  Tenant — Fixtures — Exe- 
eution  against  Tenant — Sale  by  Sheriff — 
Injwnetion. 

Demurrer,  A  landlord  filed  a  bill  al- 
Uging  that,  under  an  execution  against  his 
tenant,  the  sheriff  was  about  to  sell  all  the 
property  on  the  demised  premises,  and  that 
it  appeared  by  the  handbills  that  it  was 
intended  to  sell  the  fixtures  on  the  premises. 

Demurrer  overruled'. 

Demurrer.  The  bill  was  to  the,  following 
effect:    The  predecessors  in  title  of  the 


plaintiffs,  being  the  mortgagees  inpossesaum 
of  a  house  and  brewery  and  bnckfield  and 
otiier  buildings  and  land,  granted  a  lease 
to  William  Cross  for  twenty-one  yeazs  from 
the  29th  of  September,  1847,  at  the  rent  of 
150/.  The  lease  contained  covenants  by 
the  lessee:  1,  As  to  the  landlord's  fizturea 
and  improvements,  to  leave  them  in  good 
and  tenantable  repsdr  at  the  end  of  the  term. 
2,  As  to  the  tenant's  fixtures  and  improvi^ 
men  ts,  except  tenant's  fixtuiesin  the  brewery, 
to  leave  the  same  in  like  rq>air,  being  paul 
for  such  fixtures  so  left  as  should  have  been 
erected  twelve  mont^is  before  the  end  of 
the  term  by  a  valuation.  To  leave  fix- 
tures to  the  value  of  501.  at  least:  sudi 
sum  to  be  deducted  from  the  valuation, 
being  the  estimated  value  of  tenant's  fix- 
tures taken  at  the  time  of  the  demise  with- 
out payment  3,  As  to  the  tenant's  fix- 
tures in  and  about  the  malting  and  brick- 
field, which  should  have  been  put  up  within 
twelve  calendar  months  from  the  end  of  the 
term  (except  the  sheds  for  making  bricks), 
to  leave  them  at  a  like  valuation.  Also  a 
covenant  by  the  lessors  to  pay  for  the  fix- 
tures which  should  be  left  pursuant  and 
subject  to  the  deductions  mentioned  in  the 
covenants  set  forth. 

The  bill  then  alleged  that  some  time 
before  the  filing  of  the  bill  William  Cross 
put  off  his  business  of  a  brewer  and  vic- 
tualler to  William  Henry  Rose,  and  put 
him  into  possession  of  the  demised  pro- 
perty. The  lease  expired  on  the  29th  of 
September,  1868.  At  that  date  Rose  was 
in  possesion,  Cross  being  dead  Neither 
the  executors  of  Cross  nor  Rose  required 
to  be  paid  for  the  fixtures.  No  valuation 
had  up  to  the  filing  of  the  bill  been  made 
of  them.  No  fixtures  had  been  removed, 
and  Rose  still  remained  in  possession. 

The  bill  then  alleged  that  on  the  17  th  of 
March,  1869,  the  defendants  Robert  Ardley 
and  John  Ardley  recovered  a  judgment 
in  the  Court  of  Queen's  Bench  against  Rose, 
on  which  judgment  execution  had  been 
lately  issued.  The  defendant  John  Wright, 
the  sheriff  of  Essex,  had,  under  such  judg- 
ment)  taken  possession  of  all  the  proper^ 
on  the  premises  comprised  in  the  said 
lease,  and  was  in  possession  when  the  bill 
was  filed,  and  had  advertised  them  for  sale 
by  auction,  and  that  it  appeared  by  the 
handbills  <^  the  sale,  to  whidi  the  plalntiffii 
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craved  leave  to  ref ec,  and  it  was  alleged  to 
be  the  fact,  that  it  was  intended  to  sell 
the  brewing  plant,  steam-engine,  brewing 
Goppers  and  the  fixtures  on  the  said  pre- 
mises, and  that  sudi  sale  was  advertised 
by  tiie  direction  of  the  defendant.  The  bill 
^en  alleged  that  neither  the  executors  of 
Cross  nor  Rose  required  to  be  paid  for  the 
fisctnres  mentioned  in  the  lease,  and  that  do 
valuation  had  been  made  of  them,  and  that 
l^ey  did  not  offer  to  give  up  possession, 
and  that  no  fixtures  had  been  removed, 
Boae  being  in  possession.  The  bill  then 
stated  that  the  defendants  threatened  to 
carry  out  the  sale  as  advertised  by  the  said 
handbills,  and  to  sell  the  particulars  and  fix- 
tures specified  therein.  The  bill  prayed 
for  an  iqjimction  to  restrain  the  sale.  The 
judgment  creditors  demurred. 

Mr.  SouthgaU  and  Mr.  F.  H.  Cbft  argued 
in  support  of  the  demurrer. — The  bill  does 
not  allege  that  the  sheriff  is  about  to  seiae 
the  landlord's  fixtures  which  he  has  no 
right  to  seize.  The  only  allegation  is  that 
the  sheriff  has  taken  possession  of  all  the 
property  on  the  premises,  which  only  means 
chattels.  The  Court  will  not  impute  to  him 
an  intention  of  exceeding  his  l^;al  powers. 
The  right  to  take  in  execution  is  a  question 
of  law,  the  plaintiffs'  remedy  is  at  law,  hf 
interpleader,  under  1  <k  2  Will  4.  c  58.  s.  6. 

OarsUn  v.  AspUn,  1  Madd.  150. 

Jackson  v.  Stankope^  15  Law  J;  Rep. 
(x.s.)  Chanc.  44a 

Newktnds  v.  Paynter,  4  Myl.  k  Cr. 
408. 
There  is  no  allegation  that  even  if  the  sheriff 
does  exceed  his  legal  powers,  irreparable 
injury  will  be  done,  nor  any  allegation  that 
the  tenant  has  erected  fresh  fixtures  since 
the  lease  which  fixed  the  then  money  value 
of  the  tenant's  fixtures. 

Mr.  Jessel  and  Mr.  Nalder^  for  the 
plaintiffs,  were  not  called  upon. 

Mr.  Oiffard  appeared  for  the  sheriff. 

The  Mabtsb  of  the  Bolus. — ^The  ques- 
tion is  simply  this,  whether  a  sheriff  imder 
an  execution  issued  by  a  creditor  against  a 
tenant  can  take  property  of  the  limdlord ; 
if  he  cannot^  whether  this  Court  will  inter- 
fere to  prevent  him,  and  whether  there  is 


sufficient  all^ation  in  this  bill  to  raise  that 
case.  The  pliuntiffis  are  exactly  in  the  situ- 
ation of  landlords.  They  have  granted  a 
lease^  and  there  is  a  judgment  and  execu- 
tion against  the  persons  who  are  in  pos- 
session who  hold  under  the  lessees.  I 
am  of  opinion  that  if  the  sheriff  takes 
part  of  the  fixtures  belonging  to  the  land- 
lord this  Court  will  interfere  to  prevent 
him,  without  the  mere  statement  of  its  being 
an  irreparable  damage^  The  mere  fact  of 
removing  the  landlord's  fixtures  is  in  itself 
an  irreparable  damage,  or  in  the  nature  of 
an  irreparable  damage.  It  is  a  waste  which 
is  committed  upon  the  property,  and  this 
Court  will  interfere  to  prevent  it 

I  do  not  give  any  expression  of  opinion 
upon  the  merits  of  the  case,  because  I  do 
not  profess  upon  the  face  of  the  demurrer  to 
know  anything  at  all  of  them ;  but  I  find  this 
allegation,  which  appears  to  me  to  be  quite 
sufficient  to  raise  it,  '*  The  defendant  John 
Wright,  the  sheriff  of  Essex,  has,  under 
such  judgment,  taken  possession  of  all  the 
property  on  the  premises  comprised  in  the 
atdd  lease,  and  is  now  in  such  premises, 
and  has  advertised  them  for  sale  by  auction 
on  the  13th  inst"  Then  he  has  taken  pos- 
session of  all  the  property  on  the  premises. 
Does  the  property  on  the  premises  include 
the  landlord's  fixtures?  It  may  very  justly 
be  observed  that,  unless  there  is  some 
allegation  to  that  effect,  it  does  not,  but 
it  is  impossible  to  say  that  the  words 
"all  the  property  on  the  premises"  neces- 
sarily exdude  fixtures.  Then  the  same 
paragraph  of  the  bill  proceeds  to  allege 
that  it  appears  by  the  handbill,  and  the 
facts  are,  that  it  is  intended  to  sell  the 
brewery  plant,  kc,  and  the  fixtures  on  the 
premises.  The  fixtures  mean  all  the  fixtures. 
Supposing  the  sheriff  is  intending  to  sell  all 
the  grates  and  mantelpieces  in  the  house, 
the  damage  would  be  very  serious,  and  the 
landlord,  I  am  of  opinion,  would  be  entitled 
to  prevent  the  sale  of  that  which  was  clearly 
not  to  be  included  in  the  execution.  I  am 
of  ofHuion,  therefore,  that  he  would  be 
entitled  to  some  relief,  and  that  the  de- 
murrer must  be  overruled. 


Solicibon— Mr  E.Woodard,  forp!aintiffii;  Messrs. 
Pkws  &  Irvine,  for  defenduits. 
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Malins,  V.C. 
May  25,  26. 


LEWIS  V.  MATTHEWS. 


Legaqf  to  Ejcecutor  Virtute  Offlcit — 
Potoer  of  Attorney — Proof  of  acting  by 
Executor — Costs  of  Legatees  not  Parties  to 
Record  in  Administration  Suit. 

To  entitle  an  executor  to  a  legacy  be- 
queathed to  him  as  such,  he  must  prove  the 
will,  or  cU  least  act  in  the  execution  thereof; 
probate  of  the  unH  is  the  best,  but  not  the 
only  possible  evidence  of  his  intention  to  act. 

Residuary  legatees,  not  parties  to  the 
record,  but  having  by  leave  of  this  Court 
attended  in  chambers,  held  entitled  to  one 
set  of  costs  amongst  them, 

James  Lewis,  by  will,  dated  the  28th 
of  September,  1850,  gave  and  bequeathed 
^'  unto  his  executors  thereinafter  named 
the  sum  of  200  guineas  for  their  trouble  in 
the  execution  of  the  trusts  of  that  his  will, 
in  addition  to  any  other  legacy  he  might 
have  given  them";  he  then  gave  all  his 
real  and  personal  estate  to  Bei^amin  Lewis 
and  William  Lewis  upon  the  trusts  therein 
mentioned,  and  he  nominated  and  appointed 
the  said  Benjamin  Lewis  and  William 
Lewis  his  executors. 

Benjamin  Lewis  pre-deceased  the  testa- 
tor ;  William  Lewis  went  to  Australia  in 
1851,  and  resided  there  till  his  death, 
having,  in  1854,  executed  a  general  power 
of  attorney  to  the  plaintiff,  A&ed  Lewis,  to 
act  as  his  attorney  in  all  matters. 

The  testotor  died  in  1859.  In  1860 
administration  of  his  estate  with  the  will 
annexed  was  granted  to  the  plaintiff,  the 
brother  and  one  of  the  residuary  legatees 
of  the  testator,  limited  until  William  Lewis 
should,  by  himself  or  by  his  attorney,  apply 
for  or  renounce  probate.  Shortly  after 
this  grant  of  administration  the  plaintiff 
received  a  power  of  attorney  from  William 
Lewis,  dated  the  12th  of  July,  1860, 
authorizing  him  to  procure  letters  of  admin- 
istration with  the  will  annexed  to  the 
testator's  estate,  but  "  nevertheless  for  the 
use  and  benefit  of  the  said  William  Lewis 
until  he  should  apply  for  or  obtain  probate 
of  the  said  will."  Administration  having 
been  already  granted  to  the  plaintiff  as 
above  stated,  no  action  was  taken  under 
this  power  of  attorney. 


William  Lewis  died  in  1862,  having,  by 
will,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  the  defendant  Haiinah 
Walker,  who  afterwards  married  the  defen- 
dant Richard  Matthews. 

This  bill  was  filed  for  the  administratifm 
of  the  testator's  estate;  various  questions 
were  raised,  amongst  others  a  doubt  was 
suggested  whether  William  Lewis  was  enti- 
tled as  executor  to  the  above-mentioned 
legacy  of  200  guineas,  which  was  now 
claimed  by  the  defendant  Hannah  Mat- 
thews, as  his  legal  personal  representative. 
The  20th  and  2l8t  paragraphs  of  the  bill 
were  as  follows: 

''  20.  The  plaintiff  [Alfred  Lewis]  has, 
as  such  administrator  as  herein  mentioned, 
received  a  large  portion  of  the  personal 
estate  of  the  said  testator  James  Lewis, 
and  in  consequence  of  the  absence  of  the 
said  William  Lewis,  and  under  such  general 
power  of  attorney  as  aforesaid,  the  plaintiff 
has  also,  as  the  attorney  of  the  said  W. 
Lewis,  received  rents  of  the  said  testatoi^s 
freehold  and  copyhold  estates,  and  the 
plaintiff  is  willing  to  account  for  the  same, 
as  this  honourable  Court  shall  direct 

"  21.  The  said  W.  Lewis  accepted  and 
acted  in  the  execution  of  the  trusts  of  the 
will  of  the  said  J.  Lewis  by  the  plaintiff 
as  his  attorney  as  aforesaid." 

The  chief  clerk,  in  his  certificate,  dis- 
allowed the  payment  of  the  "executorial 
fee"  of  210^  to  the  defendant  Hannah 
Matthews,  and  submitted  to  the  Court  whe- 
ther, under  the  circumstances  stated,  that 
legacy  was  or  was  not  payable. 

Mr,  J,  Pearson  and  Mr,  Ellis,  for  the 
plaintiff. — William  Lewis  never  proved 
the  will,  and  is  not  therefore  entitled  to  a 
legacy  given  to  him  as  executor. — They 
cited 

Chiffiths  V.  Pruen,  11  Sim.  202. 
Hanbury  v.  Spooner,  5  Beav.  630;  s.  c. 

12  Law  J.  Rep.  (n.&)  Chanc.  434. 
Angermann  v.  Ford,  29  Beav.  349. 
In  re  Hawkins's  Trusts,  33  Ibid.  570 ; 
s.  c.  34  Law  J.  Rep.  (n.s.)  Chanc.  80, 
as  shewing  a  concurrence  of  opinion  among 
three  Judges  on  this  point 

Mr,  O,  Hastings,  for  residuary  l^atees 
in  the  same  interest. 

Mr,  OUuse,  for  the  defendants  Richard 
and  Hannah  Matthews. — It  is  a  mistake 
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to  sappose  that  to  enable  a  man  to  take 
such  a  legacy  it  is  necessary  for  him  to 
take  oat  probate;  it  is  sufficient  that  he 
manifest  an  intention  to  act ;  here  there 
is  sufficient  evidence  of  that  in  the  execu- 
tion of  the  special  power  of  attorney  and 
the  assumption  of  all  responsibility.  In 
all  the  cases  cited  on  the  other  side  there 
was  no  sufficient  expression  of  intention. — 
He  cited 

Roper  on  Legacies,  p.  778. 
Mr.  W.  Pearson  (with  Mr.  QUme).— 
The  executorial  acts  and  duties  performed 
by  William  Lewis  and  Hannah  Matthews, 
in  her  representative  character,  are  suffi- 
cient to  entitle  his  estate  to  this  legacy — 

Harrison  v.  Rowley y  4  Ves.  212. 

Brydges  v.  WoUon,  1  Ves.  &  B.  134. 
Mr.  J.  Pearson,  in  reply. — In 

Harrison  v.  Rowley,  ubi  supra, 
the  executor  had  acted  as  such.  The  acts 
on  which  the  defendants  rely  were  done  by 
the  deceased  not  as  executor  but  as  trustee; 
their  duties  are  distinct;  and  a  legacy  for 
trot^ble  in  doing  the  duties  of  executor 
is  not  answered  by  trouble  in  doing  the 
duties  of  trustee — 

Lord  Brougham  v.  Lord  Poulett,  19 
Beay.  119;  s.  c.  24  Law  J.  Rep.  (n.s.) 
Chanc  233. 
Moreover,  the  plaintiff  administered  the 
testator's  estate  in  his  own  person,  not  as 
attorney  of  William  Lewis,  who  could  not 
therefore  claim  the  benefit  of  that  act 
Nor  was  the  plaintiff  bound  to  take  out 
a  second  administration  under  William 
Lewis's  power  of  attorney,  and  thereby 
increase  the  expenses  of  administration 
unnecessarily.  In  the  cases  cited  the  exe- 
cutor had  been  prevented  from  acting  by 
some  cause  from  without;  here  William 
Lewis  might  have  acted  at  any  time  between 
the  testator's  death,  in  1859,  and  his  own 
death,  in  18G2.  Having  wilfully  abstained 
from  acting,  he  cannot  take  the  legacy. 

Maliks,  V.C.  said,  that  the  rules  of  the 
Court  as  to  legacies  to  executors  were  not 
open  to  doubt ;  such  a  legacy  is  given  in 
respect  of  the  office,  and  there  must  there- 
fore be  evidence  of  the  intention  to  act,  in 
order  to  entitle  the  legatee  to  the  legacy. 
The  best  evidence  of  such  intention  that 
could  be  produced  was,  of  course,  the  act 
of  proving  the  will ;  but  this  was  not  the 
only  possible  evidence.    Harrison  v.  Row- 


ley was  still  law,  and  it  was  clear  that  an 
executor  might  do  before  taking  probate 
all  acts  that  he  might  do  after  taking 
probate,  subject  only  to  the  risk  of  the  will 
being  invalidated.  Such  acts  done  anterior 
to  probate  were  of  themselves  sufficient 
evidence  of  the  intention,  and  would  entitle 
the  executor  named  to  the  legacy,  even 
though  he  died  before  he  had  actually 
proved  the  will  But  where,  through  age, 
infirmity  or  illness,  the  executor  named 
had  not  proved,  nor  taken  any  step  in  the 
execution  of  the  will,  he  could  not  have 
the  legacy — Hanhury  v.  Spooner,  In  re 
Hawkins's  Trusts.  The  case  of  Angermann 
V.  Ford,  following  Read  v.  Devaynes  (1), 
shewed  that  where  the  executor  named  has 
the  opportunity  of  proving  the  wUl,  and 
of  thus  clothing  himself  with  the  character 
of  executor,  he  must  do  so  in  order  to 
entitle  himself  to  a  legacy  as  executor; 
and  farther,  that  probate  is  sufficient  evi- 
dence of  the  consent  to  act,  although 
delayed,  as  in  that  case,  for  six  years. 
But,  nevertheless,  probate,  though  sufficient 
evidence,  was  not  the  only  evidence  of 
consent;  and  in  the  present  case  it  was 
shewn  that  William  Lewis  had  executed 
a  power  of  attorney  to  the  plaintiff  autho- 
rizing him  to  take  out  administration  with 
the  will  annexed  of  the  testator's  estate 
on  his  behalf.  It  was  true  this  power  was 
never  used,  the  plaintiff  having  already 
taken  out  administration,  but  it  was  none 
the  less  evidence  of  William  Lewis's  con- 
sent to  act.  But,  further,  the  plaintiff 
stated  in  his  bill  that  he  took  the  rent 
and  profits  of  the  testator's  real  estate  as 
attorney  for  William  Lewis,  and  that  Wil- 
liam Lewis  had  acted  in  the  execution  of 
the  will  by  the  plaintiff  as  his  attorney; 
in  fact  he  admitted  himself  to  have  been 
the  agent  for  William  Lewis,  and  he  could 
not  now  be  heard  to  say  to  the  contrary. 
The  legacy  of  210/.  to  William  Lewis  must 
be  allowed,  and  the  chief  clerk's  certificate 
varied  to  that  effect 

Some  discussion  took  place  with  refer- 
ence to  the  costs  of  legatees  not  parties  on 
the  record  who  attended  proceedings  in 
chambers. 

Mr.  W.  Pearson  objected  to  the  costs 
of  parties  not  on  the  record  being  allowed 
out  of  the  estate.    There  were  four  resid- 
(1)  2  Cos,  285 ;  1. 0.  8  Bro.  C.C.  95. 
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nary  legatees,  one  of  whom  was  represented 
by  the  defendant  Hannah  Matthews ;  the 
other  three  all  attended  separately  in 
chambers ;  their  interest  in  the  estate  was 
the  same  as  the  defendant's;  they  ought 
not,  therefore,  to  have  their  costs  of  attend- 
ing the  tiJdng  of  the  accounts — 

Dauhneyy,  Leake,  35  Law  J.  Rep.  (n.8.) 
Chanc.  347 ;  s.  c.  Law  Rep.  1  Eq. 
495. 

Hubbard  v.  Latham^  35  Law  J.  Rep. 
(N.s.)  Chanc.  402. 

Stevenson  v.  Abington,  11  W.  Rep.  936. 

Wragg  v.  Morley,  14  Ibid.  949. 
Mr.  G.  HastingHy  for  the  residuary 
legatees. — Formerly  the  residuary  legatees 
would  all  have  been  parties  to  the  record, 
and  would  then  have  had  their  costs  as  a 
matter  of  course ;  we  had  liberty  to  attend, 
and  were  compelled  to  avail  ourselves  of 
it.  In  Bellew  v.  Bellew  (2)  one  set  of  costs 
was  given  to  parties  other  than  those  on 
the  record. 

Malins,  V.C.  said,  the  rule  in  this 
matter  must  be  cautiously  exercised;  he 
would  follow  the  principle  on  whidi  the 
point  was  decided  in  the  last  case  cited, 
and  give  one  set  of  costs  to  the  parties 
attending  the  proceedings  beyond  those 
payable  to  the  parties  to  the  record. 

Solicitors — MessrB.  Depree  &  Austen,  for  plaintiff; 
Mr.  J  V.  P.  PlinuBauI,  for  children  in  the  ftame 
interest  as  plaintiff;  Messrs.  Stevens  k>  King,, 
for  the  representative  of  W.  Lewis. 


Lord  Romillt,  M.R. 
June  3,  4. 


In    re    thb    chinx 

STEAHSHIP  AND  LA- 
BUAN  COAL  COM- 
PANY, LIMITED. 

(dawes's  caaeS) 

Compcmy — CaU —  When,  owing. 

A  call  19  owing  from  the  day  on  which  ii 
is  made,  although  it  is  ^^ payable^'  on  a 
subsequent  day. 

The  directors  of  tiiis  company  on  the 
27th  of  November,  1 86p,  made  a  call  pay- 
able on  the  20th  of  December.  On  the  17th 
of  December  the  shares  of  Mr.  Dawes  were 
declared  forfeited  for  non-payment  of  pre- 
vious calls.  The  question  was,  whether  the 
(2)  8  Weekly  Notes  (1868).  258. 


call  made  on  the  27th  of  Novai^)er  was 
recoverable  from  him*  The  articles  of  asso- 
ciation contained  the  following  clause : 

'*  Any  member,  whose  shares  shall  have 
been  forfeited,  shall  notwithstanding  be 
liable  to  pay  to  the  company  ail  sums  or 
calls  owing  upon  such  shares  at  the  time 
oi  the  forfeiture." 

Mr,  Roxburgh  and  Mr,  Wickens^  for  the 
liquidators,  argued,  that  the  call  was  "  owing" 
from  the  time  when  it  was  made,,  although 
payable  at  a  future  date. 
•   They  cited 

Mackemu^s  case,  17  W.  Rep.  343;  a.  es. 

ante,  p.  199;  Law  Rep.  7  Eq.  240. 
The  North  American  Colonial  Associa- 
tion oflrelandY.  Bentley,  15  Jur,  1 87; 
a  c.  19  Law  J.  Rep.  (N.a)  Q.B.  427. 
Mr,  Jessel  and  Mr,  Eddis,  on  behalf  of 
Mr.  Dawes,  uiged,  that  '*  owing  at  the  time 
of  the  forfeiture ''  meant  payable  at  that 
time. 

The  Masteb  op  the  Rolls  said — There 
is  BO  question  that  the  call  made  on  the 
27th  of  November,  1866,  is  payable  on 
that  day,  and  it  is  due  on  that  day  ;  bat  it 
cannot  be  compuisorily  enforced  until  the 
20th  of  December,  1866.  The  moment 
the  call  is  made  it  is  a  debt  due  in  every 
respect. 

On  the  17th  of  December,  Uiree  days 
before  the  call  can  be  compuisorily  eaiforced, 
Mr,- Dawes's  shares  are  forfeited ;  and  there- 
upon he  asks  whether  he  was  bound  to  pay 
it  I  should  have  thought  it  clear  that  he 
was,  without  any  words  in  the  articles. 
The  case  of  The  North  American  Colowiml 
Association  of  Ireland  v,  Bentley  seema  to 
me  to  establish  that ;  but  the  thing  is  made 
still  more  cleur  by  the  34th  clause  of  the 
articles,  which  says,  '*  Any  member,  whose 
shares  shall  have  been  forfeited,  shall  not- 
withstanding be  liable  to  pay  to  the  company 
all  sums  or  calls  owing  upon  such  shares  at. 
the  time  of  the  forfdture."  That  expressly 
means  that  the  call  is  owing  the  moment  it 
is  made,  and  all  the  cases  are  to  the  sMoe 
e£fect  I  am  of  opinion,  therefore,  that  Mr. 
Dawes  was  bound  to  pay  the  calL 

SolicHora  —  Measn.  Meroer  &  Mercer,  for  Mr. 
Dawes;  MesBn. Maokeniie & Trinder,  for ofBcaal 
liquidat(>iv. 
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James,  V.C.  ) 

May  28,  31:  1^**^^   ^-   ™B   dum  of 

June  1,7.      I  POKTLAND. 

Power  of  AppointmerU — Frattd  on  Power 
— Improper  Infiuence — Second  Appointment 
— Continuance  of  old  Influence, 

Where  an  appointment  has  been  set  aside^ 
on  the  ground  that,  though  not  based  on  any 
actual  agreement  between  the  appointor  and 
the  appointee^  it  teas  made  in  reliance  on  a 
sense  of  moral  obligation  known  to  be  oper* 
aUng  on  ike  mind  of  the  appointee^  which 
would  lead  her  to  carry  out  the  appointor's 
wishes^  nothing  short  of  a  distinct  declaration 
by  the  appointor,  that  he  considers  the  ap- 
pointee relieved  from  such  obligation^  can 
make  a  fresh  appointment  to  the  same 
person  vaUd, 

This  waa  »  suit  to  test  the  validity  of 
two  appoiutments  by  the  Duke  of  Portland, 
whose  former  exercise  of  the  same  power 
was  one  of  the  subjects  of  dispute  in  a  suit 
which  came  before  the  Master  of  the  Rolls 
in  1862,  and  was  finally  determined  by  the 
House  of  Lord»  in  1864.  That  case  is 
reported 

31  Beav,  525  :  on  appeal,  1  De  Oex,  /. 
4«r  A  517  ;  11  H.U  Cos,  32 ;  s.  c  32 
Law  J,  Rep.  (n.s.)  Chanc  81,  257. 

The  facts,  so  far  as  material  to  the  present 
ease,  were  as  follows  :  By  indenture,  dated 
the  24th  of  June,  1843,  the  late  Duke  of 
Portland  covenanted  with  his  sons,  the 
present  duke  (then  Marquis  of  Titchfield), 
Lord  G^eorge  Bentiuck,  and  Lord  Henry 
Bentinck  to  transfer  a  sum  of  52,000l 
3/.  per  cent  consols  into  their  names ;  and 
it  was  declared  that  they  should  stand  pos- 
sessed thereof  upon  trust  to  invest  the 
dividends  during  the  life  of  the  late  duke, 
and  that  after  his  decease  the  said  trust 
fund  and  all  accumulations  should  be 
held  by  them,  on  trust  for  Lady  Harriet 
Bentinck  and  Lady  Mary  Bentinck  (the 
two  surviving  unmarried  daughters),  or  for 
one  of  them  exclasively  of  the  other  who 
should  be  living  at  the  time  of  the  appoint- 
ment, and  the  issue  then  living  of  both  or 
either  of  them,  or  all  or  any  one  or  more  of 
the  objects  of  the  power,  in  such  priorities, 
iic  as  the  late  duke,  or  after  his  decease 
the  Duke  of  Portland  for  the  time  being 
Niw  Sbrius,  38.--CHA1IC. 


should  by  deed  appoint,  and  in  de^Etult  of 
and  until  such  appointment,  and  as  to  such 
part  or  parts  of  the  trust  fbnds,  and  the 
dividends,  interest  and  annual  income  to 
arise  therefrom  to  which  such  appointment, 
if  made,  should  not  extend,  upon  trust 
during  the  joint  lives  of  Lady  Harriet  and 
Lady  Mary,  to  pay  the  interest  and  annual 
income  to  Lady  Harriet  and  Lady  Mary  in 
equal  shares,  for  their  absolute  use  and 
benefit,  and  after  the  decease  of  either  of 
them  upon  trust  to  pay  the  whole  of  the 
interest  and  annual  income  to  the  survivor 
for  life ;  and,  after  the  decease  of  the  sur- 
vivor, the  trust  fund  and  dividends  were  to 
go  to  such  person  as  should  thon  be  Duke 
of  Portland  for  bis  own  absolute  use  and 
benefit 

By  another  indenture,  dated  the  24th  of 
November,  1848,  the  late  duke  limited  all 
his  Marylebone  estates  to  Charles  Heaton 
Ellis,  upon  trust  after  his  death  (amongst 
other  things)  to  raise  a  clear  annuity  of 
2,720/.  during  the  joint  lives  of  Lady  Har- 
riet and  Lady  Mary,  and  pay  the  same  to 
the  present  duke  and  Lord  Henry  Bentinck, 
to  the  intent  that  they  should  pay  the  same 
annuity,  when  payable  to  Lady  Harriet 
and  Lady  Mary,  or  to  either  of  them  in 
exdusion  of  the  other,  in  such  parts  and 
subject  to  such  conditions  or  restrictions 
as  the  present  duke  during  his  life,  or  after 
his  decease  Lord  Henry,  or  after  his  decease 
the  personal  representative  of  the  survivor 
of  them  should  from  time  to  time  by  deed 
direct  or  appoint,  smd  in  default  of  such 
appointment  to  pay  the  annuity  between 
Lady  Harriet  and  Lady  Mary  in  equal 
proportions. 

The  late  duke  died  on  the  27th  of  March, 
1854,  and  Lady  Mary  married  Colonel 
Topham  on  the  5th  of  October  in  the  same 
year. 

On  the  21st  of  September,  1854,  the 
present  duke  made  two  temporary  appoint- 
ments in  favour  of  Lady  Harriet  alone  under 
the  above-mentioned  settlements;  and  on 
the  19th  of  December,  1854,  he  executed 
two  other  deeds-poll,  by  the  first  of  which, 
after  reciting  the  marriage  of  his  sister,  he 
declared  that,  in  pursuance  of  the  power 
in  that  behalf  contained  in  the  deed  of  the 
24th  of  June,  1843,  he  appointed  that, 
until  further  or  other  appointment,  and 
subject  thereto,  all  the  dividends  to  accrue 
3U 
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during  the  life  of  Lady  Harriet  on  the  said 
sum  of  52,000^.  and  the  accumulations, 
should  be  paid  and  belong  to  Lady  Har- 
riet ;  and  a  power  of  revocation  was  re- 
served to  the  Duke  of  Portland  for  the 
time  being.  The  other  deed  dealt  in  like 
manner  with  the  annuity  of  2,720/. 

It  will  be  seen,  in  the  report  above  re- 
ferred to,  that  the  appointment  was  set 
aside,  on  the  ground  that  it  was  an  attempt 
to  make  the  power  subservient  to  a 
purpose  foreign  to  the  intention  appearing 
on  the  face  of  the  instrument  creating  the 
power,  though  entirely  in  accordance  with 
what  were  known,  or  supposed  to  be  known, 
to  have  been  the  real  wishes  of  the  settlor, 
viz.,  if  possible,  to  deter  Lady  Mary  from 
contracting  a  marriage  of  which  he  dis- 
approved, or,  if  that  failed,  to  tie  up  a 
moiety  so  that  it  should  be  available  for  her 
benefit  in  the  event  of  her  becoming  by  any 
means  B^feme  sole;  and  that  the  chief  cir- 
cumstances which  led  their  Lordships  to 
this  conclusion  were :  1,  the  tenor  of  the 
correspondence  between  the  present  duke 
and  his  man  of  business,  Mr.  Ellis,  and 
especially  an  A.  B.  case  submitted  by  them 
to  counsel,  shewing  that  as  to  one  moiety 
of  the  funds  there  was  no  intention  to  give 
Lady  Harriet  any  beneficial  interest,  and 
that  her  agency  would  have  been  dispensed 
with  altogether,  if  it  had  been  thought 
possible  to  keep  it  out  of  the  plaintiff's 
hands  by  any  other  means;  2,  the  fact 
that,  after  the  temporary  but  before  the 
permanent  appointments  to  Lady  Harriet, 
she  had  been  induced  to  sign  an  order  to 
Messrs.  Drummond,  the  family  bankers, 
applying  in  terms  to  future  dividends  as 
well  as  to  those  actually  appointed  to  her, 
directing  them  to  invest  a  moiety  of  the 
payments  to  be  made  to  her  from  the  account 
marked  *' S,"  in  the  joint  names  of  the 
duke.  Lord  Henry  and  herself;  3,  the  fact 
that  even  the  permanent  appointments  were 
made  subject  to  revocation,  so  that  the 
appointor  still  retained  a  hold  over  the  ap- 
pointee; and,  4,  that  the  appointments 
were  made  on  a  well-grounded  expectation 
that  Lady  Harriet  would  be  disposed  from 
her  own  feelings  to  co-operate  in  carrying 
out  her  father's  wishes. 

The  decree  of  the  House  of  Lords  having 
been  made  without  prejudice  to  any  ques- 
tion as  to  any  future  exercise  of  the  powers 


of  appointment,  the  Duke  of  Portland  pro- 
ceeded to  execute  the  two  new  appointments 
hereinafter  described : 

1.  By  a  deed-poll,  dated  the  6th  of  July, 
1864,  after  reciting  the  indenture  of  the 
24th  of  June,  1843,  the  appointment  there- 
under by  the  said  deed-poU  of  the  19th  of 
December,  1854,  the  decrees  of  the  Lords 
Justices  of  appeal,  and  that  the  capital 
fund  then  subject  to  the  trusts  of  the  said 
indenture  of  settlement  consisted  of  a  sum  of 
39,200/.  invested  on  mortgage,  and  a  sum 
of  33,467/.  5«.  9d.  stock  in  the  new  3/.  per 
cent,  annuities ;  it  was  witnessed  that,  pur- 
suant to  and  in  exercise  of  the  power  to  him 
by  the  said  indenture  of  the  24th  of  June, 
1843,  for  that  purpose  given,  and  of  every 
or  any  other  power  in  anjrwise  enabling 
him  in  that  behalf,  he,  the  Duke  of  Portland, 
did  thereby  irrevocably  direct,  limit  and 
appoint  that  the  dividends,  interest  and 
annual  income  of  the  said  sums  of  39,200/. 
and  33,467/.  5«.  9cL  new  3/.  per  cent  stock, 
and  of  the  stocks,  funds  and  securities  upon 
which  the  same  might  be  invested,  and  of 
all  other  the  capital,  trust  moneys,  stocks, 
funds  and  securities  (if  any)  for  the  time 
being,  subject  to  the  trusts  of  the  same 
indenture  of  settlement  thenceforth  to  ac- 
crue during  the  life  of  the  said  Lady  Har- 
riet Cavendish  Bentinck,  should  be  paid  to 
the  said  Lady  Harriet  Cavendish  Bentinck, 
her  executors,  administrators  and  assigns, 
for  her  and  their  own  absolute  use  and 
benefit  during  the  life  of  the  said  Lady 
Mary  Elizabeth  Topham,  her  executors, 
administrators  and  assigns;  and  it  was 
further  witnessed,  that  ''  so  far  as  it  might 
be  necessary  to  give  effect  to  his  intention 
to  appoint  the  income  of  the  said  trust 
funds  in  manner  thereinbefore  mentioned, 
but  not  further  or  otherwise,  and  by  way 
of  confirmation  of  the  appointment  there- 
inbefore made,  he,  the  Duke  of  Portland, 
in  exercise  of  the  powers  for  that  purpose 
given  by  the  said  indenture  of  the  19th 
of  December,  1854,  did  thereby  revoke  and 
determine  the  trusts  of  such  indenture 
declared  of  the  said  premises  thereby  ap- 
pointed, and  did  irrevocably  direct  and 
appoint "  as  above  stated. 

2.  By  another  deed-poll  of  the  same 
date,  after  reciting  ihe  indenture  of  the 
24th  of  November,  1848,  the  appointment 
thereunder  of  the  annuity  of  2,720/.  thereby 
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created,  by  the  said  deedpoU  of  the  19th  of 
December,  1854,  and  the  decrees  of  the 
Lords  Justices  and  of  the  House  of  Lords, 
the  Duke  of  Portland  made  an  irrevocable 
appointment  of  ihe  said  2,720^  annuity  in 
substantially  the  same  terms  as  the  last- 
mentioned  appointment.  In  the  mean  time, 
after  the  decree  of  the  Lords  Justices  and 
pending  the  appeal  to  the  House  of  Lords, 
Lady  Harriet  had  signed  the  following 
order : 

*<  Nice,  16Ui  Nov.,  1868. 

*' Messrs.  Drummond, — Be  pleased  to 
transfer  to  an  account  to  be  headed  and 
kept,  ^  Lady  Harriet  Bentinck's  separate  ac- 
count,' the  sum  of  1,831/.  7«.  So?.,  being  a 
moiely  of  the  following  sums  which  have 
been  paid  to  my  account  by  the  Duke  of 
PorUand  and  Lord  Henry  Bentinck  Account 
S.  (explained  to  mean  '  Sisters'  Account '), 
namely,  1863,  March  27, 654/  10«.,  April  11, 
406/.  14*.  7(1,  June  27,  660/.  13«.  4d., 
July  4,  S50L  ISs.  M.,  September  28,  660L 
Ss.  4d,  October  19,  430/.  19«.  Ud,  Also 
pay  or  transfer  to  the  same  separate  account 
one  moiety  of  all  sums,  which  hereafter 
may  be  paid  or  transfen«d  to  my  account 
by  the  Duke  of  Portland  and  Lord  Henry 
Bentinck  Account  S. 

''  Harriet  Margaret  Bentinck.*' 

And  by  a  subsequent  letter,  dated  the 
28th  of  May,  1864,  she  had  requested  them 
to  deal  with  aU  moneys  standing  to  the 
separate  account  so  opened  by  her  accord- 
ing to  the  signature  of  her  solicitor,  Mr. 
E.  S.  Bailey,  who  was  also  the  solicitor  of 
the  Duke  of  Portland. 

No  direct  communication  appeared  to 
have  taken  place  between  the  Duke  and 
Lady  Harriet  respecting  the  new  appoint- 
ments made  in  her  favour,  but  she  was 
informed  of  them  by  the  following  letter 
from  the  said  Mr.  K  S.  Bailey  (the  receipt 
whereof  she  duly  acknowledged) : 

**Bemen  St.,  London,  1864,  July  29th. 

"  Madam, — I  have  the  honour  of  inform- 
ing your  ladyship  that  the  Duke  of  Portland 
has  executed  two  deeds  of  appointment^ 
dated  the  6th  day  of  July  last,  by  one  of 
which  his  Grace  has  irrevocably  appointed 
to  you,  for  your  own  sole  absolute  use  and 
benefit,  during  the  joint  lives  of  yourself 
and  Lady  Mary  Topham,  the  whole  of  the 
annuity  of  2,720/.  charged  by  the  late  Duke 
of   PorUand  on  his  Grace's  Marylebone 


estate;  and  by  the  other,  the  Duke  of 
Portland  has  also  irrevocably  appointed  to 
you,  for  your  like  sole  absolute  use  and 
benefit,  during  the  joint  lives  of  yourself 
and  Lady  Mary  Topham,  the  whole  of  the 
yearly  cUvidends  and  interest  payable  on 
the  sum  of  32,000/.  3^/.  per  cent  annuities 
settled  by  the  late  Duke  of  Portland  in 
the  year  1843,  and  the  accumulations ;  and 
which  fiind  is  now  represented  by  a  sum 
of  39,200/.  sterling  lent  on  mortgage  and 
33,467/1  59,  9d  new  3/.  per  cent,  stock.  I 
mclose  copies  of  these  two  appointments, 
the  originals  of  which  are  held  by  my  firm 
on  your  ladyship's  account  and  subject  to 
your  order.  I  also  inclose  a  copy  of  an 
order  given  by  the  Duke  of  Portland  and 
Lord  Henry  Bentinck  to  Messrs.  Drum- 
mond, to  pay  these  funds  as  received  by 
them  to  your  account  with  them.  I  shaU 
feel  obliged  by  your  ladyship's  acknowledg- 
ing the  receipt  of  this  letter  and  the  inclo- 
sures.  I  have  the  honour  to  be,  Madam, 
your  ladyship's  very  obedient  servant, 

"  R  S.  Bailey." 
The  order  referred  to  was  in  the  following 
terms : 

«<  LaogweU,  6th  day  of  July,  1864. 

"Gentlemen, — We  desire  to  cancel  all 
existing  orders,  which  relate  to  certain  sums 
paid  to  our  joint  account  with  you  marked 
S.  As  to  the  future  disposal  of  such  sums 
as  vnll  be  paid  to  that  account,  we  request 
that  it  may  be  as  follows :  As  to  the  quar- 
terly payments  of  an  annuity  of  2,720/. 
sterling  and  the  half-yearly  payments  made 
by  Mr.  Watkins,  and  the  half-yearly  divi- 
dends on  a  sum  of  33,467/.  5s,  dcL  new  3/. 
per  cent,  from  the  last  payment  thereof  to 
the  date  of  this  notice,  we  request  that  one 
moiety  may  be  paid  to  the  account  of  Lady 
Margaret  Harriet  Cavendish  Bentinck,  and 
the  other  moiety  to  the  account  of  Lady 
Mary  Elizabeth  Topham.  And  as  to  all 
future  sums  paid  to  the  said  joint  account 
of  the  said  annuity,  interest  and  dividends, 
and  of  any  accumulation  of  the  same  stock, 
we  request  of  you  to  pay  the  whole  amount 
to  the  account  of  Lady  M.  H.  C.  Bentinck. 
We  are,  gentlemen,  your  obedient  servants, 
"Scott  Portland, 
"  Henry  Bentinck." 

Under  these  circumstances  a  bill  was 
filed  by  Lady  Mary  Topham,  in  June, 
1865,  against  the  duke.  Lord  Henry  and 
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Lady  Harriet,  praying  a  declaration  either 
that  she  was  entitled  to  a  moiety  of  the 
income  of  the  trust  fund  and  of  the  anntdty 
respectively  appointed  to  Lady  Harriet  by 
the  deed-poll  of  the  6th  of  July,  1864,  or 
that  such  appointments  were  void  as  against 
her,  and  that  she  was  entitled  to  such 
moieties  as  in  default  of  appointment  from 
that  date ;  and  for  consequential  directions. 

Sir  William  Topham  having,  by  an  inden- 
ture, dated  the  6th  of  October,  1854,  cove- 
nanted to  settle  all  after-acquired  property 
of  the  plaintiff  upon  trust  for  her  separate 
use,  he  and  the  sole  acting  trustee  of  such 
indenture  were  also  made  defendants. 

The  following  passages  occurred  in  the 
Duke  of  Portland's  answers  in  the  former 
and  the  present  suit  respectively  : 

In  the  former  suit  he  said :  ''  When  the 
said  deeds  poll  of  the  19th  of  December 
were  executed  by  me  I  fully  intended  that 
from  and  after  the  execution  thereof  the 
defendant  Lady  Harriet  Cavendish  Bentinck 
should  receive  the  whole  of  the  dividends 
or  income  and  annuity  thereby  appointed 
to  her ;  and  I  was  aware  when  and  before 
such  appointments  were  made  that  the  said 
Lady  Harriet  Cavendish  Bentinck  would 
have,  and  I  intended  that  she  should  have, 
the  power,  if  she  thought  fit  to  exercise  it, 
of  dealing  with  and  disposing  of  the  whole 
of  the  dividends,  yearly  income  and  annuity 
as  her  own  moneys.  But  the  said  appoint- 
ments were  made  in  consequence  of  the 
marriage  of  the  plaintiff,  and  as  the  only 
mode  by  which,  as  I  was  informed,  the 
immediate  and  absolute  vesting  in  the 
plaintiff  of  a  share  of  the  dividends  or  in- 
come and  annuity  so  appointed  could  be 
prevented ;  and  I  did  hope  when  the  said 
appointments  were  executed  that  the  defen- 
dant Lady  Harriet  Cavendish  Bentinck 
would  not  on  receiving  the  same  proceed 
at  once  to  apply  the  whole  thereof  to  her 
own  personal  use  and  purposes,  but  as  to 
a  moiety  thereof  would  set  apart  the  same 
as  a  fund  to  be  dealt  with  in  accordance 
V  ith  the  wish  of  the  late  duke  in  the  event, 
which  has  occurred,  of  the  plaintiff  marry- 
ing the  defendant  Sir  William  Topham.*' 

In  the  present  suit  he  said  :  "  I  have  in 
my  said  answers  filed  in  the  suit  herein- 
before referred  to  said  that  when  the  said 
appointments  of  the  19th  day  of  December, 
1854,  were  executed  I  did  hope  that  Lady 


Harriet  Bentinck  would  not'  on  reodTing 
the  said  income  and  annuity  bo  appointed 
to  her  proceed  at  once  to  apply  the  whole 
thereof  to  her  own  personal  use  and  pur- 
poses ;  but  when  I  made  the  said  last-men- 
tioned appointments  oi  the  6th  of  Jnly, 
1864,  I  had  not,  nor  have  I  now,  any 
opinion,  hope  or  expectation  as  to  tlie 
manner  in  which  Lady  Harriet  Bentinck 
would,  or  will,  think  proper  to  dispose  of 
or  apply  or  deal  with  the  said  income  and 
annuity  so  appointed  to  her  and  of  which 
she  is  the  absolute  beneficial  owner  so  fiur 
as  the  appointments  so  executed  by  me 
and  my  fiill  purpose  to  make  her  so  can 
make  her.  I  do  not  know,  and  cannot 
answer,  as  to  my  knowledge,  information 
or  belief,  whether  it  is  or  is  not  the  fact 
that  Lady  Harriet  Bentinck  does  not  apply 
or  does  not  intend  to  apply  more  than  one 
moiety  of  such  income  and  annuity  for  her 
own  benefit" 

Lady  Harriet,  by  her  answer  in  the  pre- 
sent suit,  stated  that  her  order  of  the  1 6th 
of  November,  1863,  was  not  intended  to 
apply  to  any  moneys  other  than  snch  as  w^e 
paid  under  the  appointments  of  1854  (in 
fact  pending  the  appeal),  but  that  as  it 
applied  in  terms  to  aU  moneys  transferred 
to  her  account  £rom  the  account  marked 
'^S,"  her  bankers  had  acted  accordingly, 
and  that  she  had  not  thought  it  necessary 
to  interfere  at  present,  more  especially  as 
the  plaintiff  had  instituted  the  present  suit, 
and  Sir  William  Topham  had  long  since,  as 
she  (Lady  H.)  was  informed  and  believed, 
intimated  his  intention  to  dispute  any 
appointment  of  the  whole  of  the  income 
and  annuity  which  the  Duke  of  Portland 
might  make  in  her  favour.  Under  the  dr- 
cumstances  aforesaid  ^e  had  not  actually 
applied  more  than  a  moiety  of  the  afore- 
said income  and  annuity  for  her  own  per- 
sonal use  and  purposes,  but  she  entirely 
denied  that  she  held  them  as  a  fund  to  be 
disposed  of  in  accordance  with  any  agree- 
ment or  in  trust  for  any  person,  and  she 
intended  to  dispose  of  the  same  in  any  way 
she  might  from  time  to  time  think  fit, 
either  for  her  personal  use  or  otherwise,  at 
her  sole  will  and  pleasure. 

In  her  cross-examination  (taken  abroad) 
she  said,  among  other  things,  as  follows 
[as  to  the  order  to  Messrs.  Dmmmond  of 
the  18th  of  October,  1854,  with  respect  to 
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the  manejB  to  be  reem  ved  tinder  ihe  formor 
appointments]  :  *'  In  signing  that  order  I 
trusted  to  my  brother.  I  never  spent  the 
money  that  accumulated ;  it  would  have 
been  a  dishonest  act  to  spend  the  money 
which  I  bad  agreed  to  allow  to  accumulate. 
When  I  opposed  Lady  Mary's  claim  in  the 
former  suit,  I  did  so  to  cany  out  my  father's 
intentiona  He  told  roe  so  solemnly  that 
she  was  not  to  have  the  money  that  I  could 
not  conceive  her  trying  to  get  it  I  mean 
if  she  married  Mr.  Topham.  On  that  occa- 
sion the  present  duke's  lawyers  acted  for 
me,  and  they  do  so  in  this  suit  The  duke 
paid  all  the  expenses  in  the  last  suit,  and 
I  believe  he  does  so  in  this  suit. — [It  was 
not  clear  whether  the  next  passage  referred 
to  the  former  or  the  present  suit] — I  have 
adopted  what  Messrs.  Bailey  did  in  this 
matter;  my  brother  paid  for  it  and  I 
adopted  it ;  I  adopted  whatever  the  duke's 
solicitors  did.  I  knew  that  they  were  car- 
rying out  the  late  duke's  wishes  and  the 
present  duke's  wishes.  I  left  the  whole 
matter  to  the  lawyers,  and  I  think  that 
is  the  usual  thing  to  do. — [Then  as  to 
matters  subsequent  to  the  former  suit] — 
In  signing  that  order  [of  the  16th  of 
November,  1863]  I  did  not  think  whether 
I  was  carrying  out  the  late  duke's  wishes.  I 
left  it  ^itirely  to  Mr.  Bailey.  I  trusted  Mr. 
Bailey  to  carry  out  the  late  duke's  wishes. 
....  I  signed  that  [the  letter  of  the 
28th  of  May,  1864]  and  sent  it  I  think 
it  probable  it  was  drawn  up  by  Messrs. 
Bailey  for  me.  The  bankers  may  under 
that  order  have  dealt  with  the  money 
according  to  the  order  of  Messrs.  Bailey. 
The  bankers  have  had  directions  from 
Messrs.  Bailey  as  to  the  money  referred  to 
in  that  order.    The  money  is  now  entirely 

my    own- The    money    which  my 

brother  made  over  to  me  after  the 
late  suit  I  have  now  invested  in  my  own 
name.  I  did  not  do  it  directly,  but  I  have 
done  so  since  I  do  not  recollect  the  exact 
time  at  which  it  was  invested.  Mr.  Bailey 
advised  me  not  to  invest  it  till  the  whole 
thing  was  settled.  I  invested  it  some  little 
time  before  I  heard  from  Mr.  Bailey  that 
the  plaintiff  was  really  going  to  appeal 
again.  I  mean  by  that  to  bring  this  suit 
....  I  reckon  that  dividend  part  of  my 
income.  I  intend  to  spend  it,  as  distin- 
guished from  accumulating  it    I  cannot 


tell  whether  I  have  spent  it  I  have  a  pass- 
book, but  I  keep  no  other  account  When 
Messra  Drummond  draw  this  dividend 
they  carry  it  to  my  general  account  I  can- 
not give  any  idea  of  what  those  dividends 
amount  to  in  the  whole.  I  have  not  looked 
particularly  to  see  whether  I  have  touched 
the  dividends  you  speak  of  or  not  The 
money  is  invested  in  my  name  only.  My 
brother  has  made  the  money  over  to  me 
unconditionally;  and  I  have  not  thought 
whether  I  am  carrying  out  the  late  duke's 
wishes.  I  left  the  matter  to  my  brother.  I 
left  it  all  to  my  brother.  I  left  it  all  to 
Mr.  Bailey  because  he  was  my  brother's 
solicitor.  The  investment  had  no  reference 
at  all  to  tiie  late  duke's  wishes. 

Sir  R,  Palmer,  Mr,  Hall  and  Mr.  Rouh 
eliffe,  for  the  plaintiff. — (Mr.  Hall  was  also 
for  Sir  William  Topham  and  the  trustee 
of  Lady  Mary's  settlement) — It  is  true  that 
the  question  as  to  any  fresh  appointment 
was  left  open  by  the  House  of  Lords,  but 
it  was  left  open  to  be  examined  upon  such 
evidence  as  arises  legitimately  from  ante- 
cedent circumstances,  and  those  circum- 
stances shew  that  an  influence  was  known 
to  be  operating  upon  Lady  Harriet's  mind 
which  would  lead  her  to  apply  the  funds 
appointed  to  her  to  a  purpose  foreign  to 
the  object  of  the  power. 

[James,  V.C.  — Would  this  case  be 
governed  by  the  decision  of  the  House  of 
Lords :  A  father  has  two  sons,  and  says, 
"  one  of  my  sons  is  so  excessively  extrava- 
gant that  I  cannot  make  any  appointment 
to  him.  The  other  is  a  very  prud^it  and 
good  fellow,  and  I  am  quite  sure  he  would 
never  allow  his  brother  to  starve"!  K  the 
appointment  were  made  in  that  way,  would 
it  be  good  ?] 

Yes,  if,  as  the  question  seems  to  imply, 
it  is  the  intention  of  the  appointment  that 
he  shall  unite  that  property  with  his  own, 
and  reliance  is  placed  upon  him  with  regard 
to  the  use  he  will  make  of  that  which  is 
his  own  money ;  but  the  question  is  here, 
as  to  a  series  of  transactions,  whether  the 
later  transactions  are  substantially  dis- 
engaged from  the  first  To  such  a  case  the 
general  principle  applies,  which  is  laid 
down  (with  reference,  it  is  true,  to  quite 
a  different  class  of  contracts)  in  the  first 
volume  of    WkUe  and   Tudo/s  Leading 
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CcueB  in  Equity^  in  a  note  to  The  Earl  of 
Chuterfidd  y.  Jafusen,  p.  549,  ed  1866| 
▼iz.,  that  confirmation  or  acquiescence  will 
be  of  no  avail  wliilst  the  contracting  party 
continues  in  the  same  situation  as  when  he 
entered  into  the  contract ;  and  still  more 
the  observations  of  Lord  Luigdale,  M.R  in 

Askham  v.  Barker,  12  Beav.  499, 503, 
where,  with  reference  to  the  case  put  by 
counsel  of  an  appointment  discovered  to 
be  invalid  and  a  fresh  appointment  made 
with  the  concurrence  of  all  parties,  includ- 
ing and  excluding  the  same  objects  as 
before,  he  said  he  should  feel  a  great  diffi- 
culty, because  it  would  be  almost  impossible 
for  the  parties  to  get  into  the  same  situa- 
tion in  which  they  were  before.  In  ihe 
former  case,  as  here,  it  was  denied  that 
there  was  any  actual  agreement,  but  it  was 
considered,  on  the  authority  of 

In  re  MarsderCe  Trunts,  4  Drew.  594 ; 
s.  c.  28  Law  J.  Rep.  (n.s.)  Ghana 
906, 
that  where  there  was  reliance  on  a  previously 
acquired  influence  over  the  mind  of  the 
appointor,  the  absence  of  agreement  would 
not  make  the  appointment  a  good  one. 
Then,  compare  the  Duke*s  language  on  the 
two  occasions — [the  learned  counsel  read 
the  passages  from  his  answer  above  set 
out]. — His  Grace's  meaning  apparently  is 
this :  **  I  had  the  opinion  of  lawyers,  and 
was  told  that  without  the  right  being  given 
to  Lady  Harriet  to  do  what  she  pleased 
with  the  money,  it  would  be  good  for 
nothing;  at  the  same  time  I  hoped  she 
would  not  exercise  it"  Then,  when  we 
come  to  the  answer  in  the  present  suit,  he 
drops  out  the  hope,  and  the  rest  is  exactly 
the  same.  There  was  experience  in  that 
case,  and  knowledge  of  the  character  of 
Lady  Harriet  as  well  as  the  other  facts. 
Lady  Harriet,  in  her  cross-examination, 
connects  the  giving  of  the  order  (still  un- 
revoked) of  the  16th  of  November,  1863, 
with  the  original  purpose  as  distinctly  as 
it  is  possible  to  do  so.  Lord  Cran  worth 
suggested  in  the  former  suit  that  if  Lady 
Harriet  had  only  been  told  that  as  between 
her  and  the  duke  there  was  to  be  no  moral 
obligation  whatever,  it  might  have  been  aU 
very  well  (even  though  he  had  gone  on  to 
state  what,  in  his  opinion,  were  her  father's 
wishes) ;  but  that  suggestion  has  not  been 
acted  on  in  any  way.  In  fact,  having  learned 


something  by  the  f^mer  proceediiigs,  lie 
thought  it  was  better  to  leave  the  chain 
and  net  in  which  former  drcumstancee  had 
placed  Lady  Harriet  to  operate  in  the  man- 
ner in  which  it  was  quite  certain  they  would 
operate  if  nothing  more  was  done, 

Mr.  Amphlett,  Mr.  T.  SUvene  and  Mr, 
Michael  B,  Smith,  for  Lady  Harris  Bcn- 
tinck. — ^The  question  of  law  really  comes  to 
this,  whether  a  person  who  has  attempted  to 
make  an  illegal  appointment  can  afterwards 
make  a  new  appointment  On  this  point 
the  authorities  are  decisive — 

Farmer  v.  Martin,  2  Sim.  502. 

Birley  v.  Birley,  25  Beav.  290 ;  s.  a 
27  Law  J.  Rep.  (k.b.)  Chanc  569. 

Carver  v.  Richards,  27  Beav.  488;  s.  c. 
1  De  Gex,  F.  <fe  J.  548;  29  Law  J. 
Rep.  (ir.8.)  Ghana  169,  357. 

Ward  V.  Tyrrell,  25  Beav.  563 ;  a  c 
27  Law  J.  Rep.  (m.s.)  Ghana  749. 
In 

Jackson  y,  Jackson,  Dm.  91, 
Lord  St  Leonards  said,  *'  It  is  clear  upon 
the  authorities  that  if  a  man  exercise  a 
power  improperly,  so  that  his  execution  of 
it  is  void  and  he  subsequently  discovers  his 
error,  he  may  then  exercise  the  power  in 
the  manner  warranted  by  law,**  though  in 
that  case  the  will  which  it  was  sought  to 
establish  as  an  appointment  was  made  on 
the  assumption  that  the  power  had  been 
well  exercised  already,  and  therefore  could 
not  take  effect  as  such.  There  is  a  dictum 
of  Lord  Hardwicke  in 

Hervey  v.  Hervey,  1  Atk.  567, 
to  the  same  effect  In 

Askham  v.  Barker,  ubi  supra, 
the  second  appointment  was  one  which 
could  not  on  any  principle  be  supported 
It  was  in  fact  a  question  of  intention 
whether  the  appointor  could  have  meant 
to  include  by  general  words  in  the  second 
appointment  property  which  he  imagined 
himself  to  have  disposed  of  by  the  first 
appointment  Lord  Langdale,  however,  said 
"If  it  had  been  authoritatively  and  pro- 
perly declared  that  the  first  execution  of 
the  power  was  entirely  gone,  for  anything 
he  knew  to  the  contrary,  the  second  execu- 
tion of  the  power  might  not  have  been 
bad." 

i Jambs,  V.G. — Suppose  a  father  receives 
>ribe  from  his  son  to  appoint  to  him, 
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and  the  appointment  is  set  aside  on  a  bill 
filed  by  another  son,  could  the  father  ap- 
point again  to  that  other  son  ?] 

Undoubtedly. 

[James,  Y.C. — Could  he  appoint  again 
to  the  son  who  received  the  bribe  f] 

The  Court  would,  no  doubt,  look  jealously 
into  the  whole  transaction,  but  would  not 
presume,  in  the  absence  of  evidence,  that 
the  illegal  consideration  still  pervaded  the 
second  appointment.  Now,  it  is  clear  that, 
apart  from  the  previous  transactions  and 
the  former  suits,  there  is  no  proof  here  by 
any  external  circumstances  of  any  motives 
which  would  invalidate  the  appointments ; 
but  it  is  contended  that  these  appointments 
are  a  continuation  of  the  scheme  which  was 
held  to  be  illegal  and  set  aside  in  the  former 
suits.  It  will  be  seen,  on  comparison,  that 
there  are  most  material  and  decisive  dif- 
ferences. First,  the  letter  by  which  Mr. 
Bailey  informed  Lady  Harriet  of  the  ap- 
pointments must,  with  the  legal  knowledge 
the  former  suit  must  have  given  her,  have 
made  it  clear  to  her  that  she  had  the  abso- 
lute disposal  of  the  money ;  whereas  the 
former  appointments  were  communicated 
in  such  terms  that  she  could  hardly  sup- 
pose, and,  in  fact,  did  not  suppose  that 
she  had  any  interest  in  the  matter,  but 
considered,  as  she  said  in  her  answer,  that 
she  was  acting  a  formal  and  ministerial 
part  only.  It  is  true  that  the  duke  seems  to 
have  intended,  even  on  the  former  occasion, 
that  she  should  be  informed  of  the  real 
effect  of  the  appointment ;  but  she  was  not 
so  informed,  and  the  duke  was  responsible 
— at  least,  so  Lord  Westbury  appears  to 
have  thought, — for  the  omission  of  his 
agents.  As  to  its  being  a  bare  formal  com- 
munication, the  letter  might,  no  doubt, 
have  gone  on  to  say,  "You  are  entirely 
absolved  from  any  obligation  to  carry  out 
what  were  supposed  to  be  the  wishes  of 
the  late  duke;"  but  the  present  duke  had 
no  business  to  say  anything  of  the  kind. 
She  was  perfectly  independent  of  him, 
knew  as  well  as  he  did  what  had  been  her 
father's  wishes,  and  was  as  well  able  to 
judge  of  her  obligations  in  respect  of  them. 
Therefore,  In  re  MariderCa  Trusts,  which 
went  on  the  express  communication  of  the 
appointor's  wishes  to  the  appointee,  has  no 
application ;  indeed,  it  was  not  referred  to 
even  in  the  former  suit  by  their  Lordships, 


though  it  was  reUed  on  in  argument  Then, 
as  to  her  dealings  with  the  appointed  funds. 
The  reasons  given  in  her  answer  for  still 
keeping  a  separate  account  are  true  and 
sufficient,  and  you  have  the  positive  oath 
of  both  her  and  the  duke  that  there  was 
no  arrangement  between  them  as  to  how 
the  money  should  be  disposed  of;  whereas, 
in  the  former  case,  an  order  by  which  she 
put  both  present  and  future  dividends 
beyond  her  own  control  was  sent  to  and 
signed  by  her  as  a  matter  of  course.  In  the 
terms  of  the  appointments  themselves  there 
is  the  very  important  difference  that  the 
former  were  revocable,  whereas  these  are 
not  As  to  the  intention  of  the  appointor  to 
make  a  bona  fide  appointment,  the  only 
possible  evidence  is  that  of  the  duke  him- 
self^ which  is  distinctly  in  the  affirmative. 
In  f&ct,  it  was  the  only  thing  he  could  da 
It  is  probable  that  even  the  late  duke,  if 
he  were  alive,  would  no  longer  desire  the 
fund  to  be  kept  in  suspense ;  for  the  result 
of  the  former  suit  was  to  give  Lady  Maiy 
a  considerable  addition  to  her  fortune,  and 
she  is  now  as  well  off  as  the  other  married 
daughters.  The  attention  of  the  Court  was 
also  called  to  the  concluding  words  of  the 
A.  B.  case  which  was  sent  to  counsel  pre- 
viously to  the  former  appointments :  **  The 
fear,  however,  is,  that  if  such  an  absolute 
interest  be  apportioned  to  J.  K.  in  the 
dividends,  &Cj  she  will  promise  and  give 
over  to  her  sister  one-hidf^  ....  and  thus 
defeat  the  intentions  of  the  settlor,"  as 
shewing  that  the  moral  influence  which  the 
duke  was  supposed  to  be  relying  on  now, 
and  which  was  likely  to  be  much  weaker 
after  the  lapse  of  ten  years,  was  even  then 
by  no  means  so  strong  as  it  had  been  re- 
presented,— at  all  events,  &r  less  strong 
than  that  exercised  in  In  re  MarsdetCs 
Trusts. 

Sir  R,  BaggaUay  and  Mr,  A,  Bailey, 
for  the  Duke  of  Portland.— The  duke's 
answer  is  complete  and  explicit  on  every 
point  as  to  which  he  has  been  interrogated, 
and  the  Court  has  no  alternative  but  either 
to  hold  that  his  statement  is  wilfully  fcdse, 
or  that  he  had  a  bona  fide  intention  to  give 
the  absolute  control  of  the  whole  property 
to  Lady  Harriet  As  to  the  motive  which 
might  have  led  him  to  exclude  Lady  Mary, 
it  is  well  settled  that  an  appointment  can- 
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not  be  questioned  on  the  ground  of  anger 
and  resentment — 

Vane  v.  Lord  Dungannon,  2  Sch.  & 
Lef.  118,  130; 
at  all  events,  not  unless  the  motive  appears 
on  the  face  of  the  appointment  itself  From 
the  very  fact  that  her  brother  appoints  to 
her  absolutely,  Lady  Harriet  will  naturally 
conclude  that  there  is  no  moral  reason 
connected  with  her  father's  wishes  why 
she  should  not  accept  it  and  apply  it  to 
her  own  purposes.  She  has  so  accepted  it ; 
it  has  been  invested  in  her  own  name, 
and  neither  Mr.  Bailey  nor  any  one  else  has 
any  means  of  finding  out  what  she  does 
with  it  The  duke  did  not  even  know  of 
her  previous  dealings  with  it  by  the  order 
of  the  16th  of  November,  1863,  and  the 
letter  of  the  28th  of  May,  1864,  as  appears 
by  his  affidavit  sworn  in  June,  1868, 
whereas,  he  was  by  no  means  equally 
ignorant  of  her  proceedings  under  the 
former  appointments.  Even  if  she  feels  a 
delicacy  after  what  has  passed  about  apply- 
ing it  to  her  own  purposes,  she  may  intend 
to  give  it  to  charity.  But,  even  if  ^e  duke 
knew  that  she  intended  to  give  it  all  to 
Lady  Mary,  it  was  still  the  best  thing  he 
could  do  to  give  it  to  her  unconditionally  ; 
for  he  thus,  at  least,  shifted  the  responsi- 
bility from  himself  on  to  her;  and  he  must 
otherwise  have  given  it  to  Lady  Mary  him- 
self, or  allowed  it  to  go  to  her  in  de&ult  of 
.  appointment  As  to  the  mode  of  communi- 
cation, the  duke  might  well  be  unwilling, 
with  the  prospect  of  a  fresh  suit,  to  write 
a  private  letter  which  would  be  exposed  to 
hostile  criticism  and  every  possible  mis- 
construction at  the  bar. 

8irR,  Palmer y  in  reply. — The  machinery 
employed  in  the  former  case  still  subsists, 
except  that  the  account  marked  "  S "  has 
now  become  Lady  Harriet's  separate  account, 
and  that  what  Mr.  Ellis  was  then,  Mr. 
Bailey  is  now.  His  letter  communicating 
the  appointment  to  her  was  a  mere  formid 
intimation  of  a  formal  deed,  and  the  legal 
knowledge  which  she  may  be  supposed  to 
have  acquired  from  the  former  suit,  so  far 
from  operating  in  the  way  su^ested  on  the 
other  side,  would  lead  her  to  attribute  no 
more  meaning  to  the  words  "  for  her  own 
use  and  benefit"  than  they  had  in  the 
former  case. 


Jambs,  V.C.  (June  7.)— The  late  Duke 
of  Portland  was  minded  to  place  a  veiy  large 
sum  of  money  in  trust  far  his  two  daughters, 
Lady  Mary  and  Lady  Harriet,  subject  to 
a  power  of  appointment  in  his  son,  the 
present  Duke  of  Portland. 

In  making  that  settlement  and  giving 
that  power  the  duke  had  certain  motives, 
objecte,  purposes,  and  wishes,  of  which  he 
made  the  present  duke  and,  to  a  certain  ex- 
tent, Lady  Harriet  the  depositaries.  He  did 
not,  however,  embody  these  in  the  written 
document  which,  and  which  only,  it  is 
competent  for  a  Court  of  law  or  Qoxat  of 
equity  to  regard ;  and,  construing  that 
document  as  it  musi  be  construed,  by  the 
ordinary  rules  applicable  to  such  instm- 
ments,  a  Court  is  compelled  to  hold  that 
the  duke  had  no  such  motive,  object,  pur- 
pose, or  wish  in  mddng  such  settlement 
and  giving  such  power.  The  defendants, 
however,  persistently  regarding  those  wishes, 
which,  in  spite  of  all  the  lawyers  have  said 
or  can  say,  they  with  filial  reverence  hc^d 
binding  upon  them  in  foro  ccnsdentice,  have 
involved  themselves  in  the  past  and  present 
litigation  to  which  that  settlement  has 
given  rise. 

In  the  year  1854  the  present  duke,  in 
the  exercise  of  his  power,  appointed  the 
whole  of  the  property  to  Lady  Harriet,  to 
the  exclusion  of  Lady  Mary.  Thia  deed 
was  executed  without  the  knowledge  of 
Lady  Harriet,  without  any  bargain  with 
her,  without  any  promise  by  her.  The 
House  of  Lords,  however,  affirming  the 
decision  of  the  Lords  Justices,  having  re- ' 
gard  to  the  whole  history  of  the  transaction, 
tiie  motive,  purposes,  and  object  of  the 
appointor  and  the  position  of  the  appointee, 
and  the  relation  and  understanding  existing 
between  the  duke  and  Lady  Harriet,  deter- 
mined that  the  deed  of  1 854  was  what  in 
our  technical  language  is  called  a  fraud 
upon  the  power,  and  was  therefore  void. 

After  that  decision  the  duke,  in  1864, 
executed  another  deed  of  appointment, 
again  appointing  the  whole  to  Lady  Har- 
riet The  only  difference  between  the  deeds 
of  1854  and  1864  is,  that  the  one  was 
expressed  to  be  revocable,  the  other  is  ex- 
pressed to  be  irrevocable.  I  cannot,  how- 
ever, find  in  the  judgment  either  of  the 
Lords  Justices  or  of  the  House  of  Lords 
any  trace  of  their  decision  being  based  on 
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tb«  hct  that  die  deed  of  1854  was  re- 
vceable. 

The  deed  of  1854  was  not  communicated 
to  Lady  Harriet,  but  that  was  a  ^p,  an 
oninteational  omission  of  a  formality;  and 
the  omission  was  only  important  as  affording 
corroboratiYe  evidence  of  how  unsubstan- 
tial the  whole  transaction  was.  It  is  to  my 
mind  clear  that  if  the  deed  of  1864  had 
been  made  in  1854,  whether  in  substitution 
for  or  in  addition  to  the  deed  they  actually 
executed,  and  if  there  had  been  the  formal 
communication  of  it  to  Lady  Harriet,  the 
result  of  the  litigation  would  have  been 
precisely  the  same. 

The  only  other  circumstances  which  I 
can  see  differing  the  deed  of  1864  from 
the  deed  of  1854  are :  1,  that  all  the  parties 
are  ten  years  older,  and  that  Lady  Mary 
and  her  husband,  whose  enjoyment  of  the 
property  jure  mariti  was  the  thing  sought 
to  be  prevented,  have  lived  ten  years 
more  of  wedded  life;  2,  that  there  was  the 
former  litigation  between  the  donee  of  the 
power  and  one  of  the  objects  of  it,  in  which 
the  donee  of  the  power  was  defeated. 

Besides  those  two  circumstances,  and 
the  fact  that  another  piece  of  parchment  or 
paper  has  been  engrossed,  signed,  sealed 
and  delivered  by  the  duke,  I  can  find 
nothing  to  distinguish  the  position  of  the 
parties  on  the  day  after  the  second  deed 
was  executed  from  what  it  was  on  the  day 
after  the  execution  of  the  first,  deed. 

The  lapse  of  ten  years,  and  the  uninter- 
rupted continuance  of  Lady  Mary's  wedded 
life  during  those  ten  years  cannot  be  pre- 
judicial to  her ;  and  assuredly  the  fact  that 
the  donee  of  the  power  has  been  defeated 
in  litigation  with  an  object  of  the  power  is 
not  one  to  give  additional  validity  to  the 
exercise  of  a  fiduciary  discretion  intended 
to  be  to  the  prejudice  and  operating  in 
punishment  of  that  object. 

It  has  been  pressed  upon  me,  more 
especially  by  the  counsel  for  the  duke,  witii 
a  vehement,  almost  passionate,  eloquence 
that  I  cannot  decide  in  &vour  of  the  plain- 
tiff without  holding  either,  firsts  that  the 
appointments  thereby  made  in  favour  of 
Lady  Harriet  being  tainted  with  illegality 
by  reason  of  the  circumstances  under  whidi 
and  the  purposes  for  which  they  were  made, 
it  was  impossible  for  the  duke  to  make  a 
frvah  appcuntment  in  her  favour  free -from 

Niw  Sbriis,  38.— Crarc. 


the  same. taint  of  illegality;  or,  secondly, 
that  I  must  discredit  tiie  statonent  made 
by  the  duke's  answer  and  affidavit  I  do 
not  find  myself  under  any  obligation  to 
accept  either  alternative.  As  to  the  firsts 
without  saying  that  it  is  impossible  to  set 
what  was  wrong  right,  and  to  make  any 
subsequent  appointment  free  from  the  taint, 
I  hold  that  it  was  necessary,  in  order  to  set 
it  right,  that  something  should  have  been 
done  and  said  clearly,  unambiguously  and 
suffieienUy  to  disconnect  the  new  appoint- 
ment from  the  old  understanding,  from  the 
old  purpose,  from  the  old  influence  which 
rendered  the  old  appointment  illegal  and 
void;  and  that  merely  executing  a  new 
deed  and  sending  a  dry,  formal,  lawyer's 
letter  to  the  appointee,  informing  her  of  the 
new  appointment  and  of  the  le^  effect  of 
the  instrument,  were  not  sufficient  for  the 
purpose.  And  on  the  second  point,  I  hold 
that  every  man  must  be  presumed  to  intend 
and  mean  that  which  is  the  natural  and 
necessaiy  effect  of  his  acts. 

Now,  when  tiie  new  deeds  of  appoint- 
ment were  made  things  stood  thus:  The 
duke  had  said  in  his  answer  in  tiie  former 
suit  this. — [His  Honour  read  the  passage 
above  set  out] — Lady  Harriet  knew  that 
that  he  had^so  said,  and  the  duke  knew 
that  she  knew  it  In  Lord  Henry  Bentinck's 
evidence  in  the  former  suit  this  appears : 
«  When  I  say  that  I  have  heard  and  believe 
that  Lady  Harriet  also  gave  her  consent  to 
a  similar  proposal,  I  mean  that  I  heard  it 
direct  from  Lady  Harriet,  last  July.  She 
told  me  that  she  had  agreed  to  carry  out 
the  late  duke's  wishes."  The  duke  knew,  or 
must  be  taken  to  have  known,  that  she  had 
so  agreed.  Nothing  wa^  said  or  done  before 
or  at  the  time  of  the  new  appointment  to 
get  rid  of  the  effect  of  wiuii  had  been  so 
said  by  the  duke  and  agreed  to  by  her. 
The  new  deeds,  therefore,  must  be  read 
with  reference  to  what  had  been  so  said 
and  agreed  to.  They  were  made  by  an 
appointee  who  had  stated  what  his  hope 
was,  and  what  the  wishes  of  the  late  duke 
were,  to  an  appointee  who  had  agreed  with 
the  late  duke  to  carry  out  those  wishes.  It 
is  impossible  to  regard  any  cesser  of  hope 
or  wish,  or  any  change  of  motive  or  wish,  if 
any  such  cesser  or  change  there  was  in  the 
recesses  of  the  duke's  own  mind  not  com- 
municated to  the  appointee,  and  the  new 
8X 
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appointments  must  in  all  courts  of  law  and 
for  all  legal  purposes  be  considered  to  have 
been  made  to  Lady  Harriet  for  the  purpose  of 
carrying  out  the  late  duke's  wishes  and  be- 
cause she  had  agreed  to  carry  out  such  wishes ; 
and  the  duke  must  be  held  to  have  known 
that  Lady  Harriet  would  of  course  receive 
such  new  appointment  as  bound  morally 
and  in  honour  by  such  agreement.  And 
what  to  my  mind  is  absolutely  conclusive 
as  to  this  case  is,  that  Mr.  Buley  has  not 
been  called  as  a  witness.  In  the  former  suit 
there  was  the  most  unreserved  communica- 
tion of  all  that  had  taken  place  with  and 
been  done  by  the  legal  advisers  of  the  duka 
In  the  present  case  Mr.  Bailey  was  for  all 
practical  purposes  the  duke;  Mr.  Bailey 
was  for  all  practical  purposes  Lady  Harriet 
The  deed  could  not  have  come  into  exist- 
ence without  some  suggestion  or  communi- 
cation from  or  to  Mr,  Bailey.  But  there  is 
absolute  reticence  on  the  part  of  Mr.  Bailey. 
Mr.  Bailey  knew  as  certainly  as  anything 
depending  on  mere  moral  certainty  can  be 
known  that  Lady  Harriet  would  be  govern- 
ed entirely  by  him,  the  duke's  solicitor,  as 
to  what  she  would  do  with  the  money ;  and 
there  was  the  order  still  in  force  to  the 
bankers  to  deal  with  the  appointed  money 
as  Mr.  Bailey  should  direct  It  was  essen- 
tial therefore  to  know  what  Mr.  Bailey's 
intention,  purposes,  objects  and  views  with 
respect  to  the  fund  were,  for  Mr.  Bailey's 
intention,  purposes,  objects  and  views  were 
the  duke's ;  and  Mr.  Bailey,  it  is  clear, 
has  no  evidence  to  give  which  would  be 
favourable  to  the  validity  of  the  appoint- 
ment. Mr.  Bailey  knows  eveiything  and 
says  nothing. 

All  the  material  and  relevant  circum- 
stances on  the  day  of  the  execution  of  the 
new  appointment  were  in  my  judgment 
essentially  the  same  as  they  were  at  the 
time  of  Uie  execution  of  those  former  ap- 
pointments which  were  pronounced  by  the 
House  of  Lords  to  be  illegal  and  void. 

My  duty  is  simply  therefore  to  abide  by 
the  decision  of  the  House  of  Lords.  That 
decision  is  binding  on  every  Court  in  the 
kingdom,  including  the  House  itself  in  its 
judicial  character.  Some  old  writers  have 
said  that  even  the  great  Zeus  himself  sub- 
mitted to  the  decrees  of  Fate.  Perhaps  the 
Duke  of  Portland,  illustrious  member  as 
he  is  of  the  House  of  Lords,  may  be  persuaded 


to  submit  to  the  deddon  of  that  House,  and 
to  feel  that  he  ought  not  to  struggle  any 
more  against  the  irreversible  fiat  of  the 
law,  even  in  his  pious  and  honourable 
desire  and  resolve  to  do  what  he  believes 
and  knows  (as,  if  it  were  permitted  to  me 
to  speak  otherwise  than  in  my  judicial 
capacity,  I  should  say  I  believe  and  know) 
to  have  been  the  real  wish  of  his  deceased 
father,  the  creator  of  the  power  reposed  in 
him. 

My  decree  will  be  simply  a  repetition  ci 
the  decree  of  the  House  of  Lords,  with  ^ 
requisite  verbal  alterations  and  consequen- 
tial directions ;  including,  of  course,  a  direc- 
tion giving  the  plaintiff  the  coats  of  the 
suit  as  of  the  former  litigation. 

Solidtora — Measn,  Austen,  De  6ex  k  HardiDg, 
for  plaintifT;  Measn.  Bailey,  Shaw,  Smith  & 
Bailey,  for  the  Duke  of  Portland;  Me 
Cunliffe  k  Beaumont,  for  Lord  H.  Bentinck. 


Jambs,  V.a  f  ^^  ^'  ™^  ^^'^  ^^  ^"^ 

Mav  7         I        JUNCTION   RAILWAY  COM- 
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Railway  Company — Scheme  of  Arrange- 
ment — Debenture  Holder — Assent  of  Cre- 
ditors —  Majority  Holders  of  Invalid 
Debentures— SO  &  31  Vict,  c  127.  *.  10. 

When  a  scheme  of  arrangement  filed 
under  the  provisions  of  the  Railway  Com- 
panies Acty  1867,  has  received  the  assent  of 
the  mc^'ority  of  debenture-holders,  required 
under  section  10.  of  that  aety  a  non-asseniing 
debenture-holder  cannot  object  to  its  confirm- 
ation upon  the  ground  that  the  debentures 
held  by  the  assenting  debenture-holders  were 
invalid  and  fraudulently  issued;  hut  he 
will  be  bound  unless  he  can  shew  that  the 
assent  of  the  majority  wau  obtained  by  fraud. 

This  was  a  petition  for  obtaining  the 
confirmation  of  a  scheme  between  the  com- 
pany and  their  creditors,  filed  under  the 
provisions  of  the  Companies'  Act,  1867. 

The  company,  under  the  powers  of  their 
original  act,  passed  in  1864,  had  issued 
and  called  up  the  whole  of  their  original 
share  capital  of  300,000^,  divided  into 
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15,000  shares  of  20^.  each,  and,  with  the 
exception  of  420/.,  they  had  borrowed  on 
debentures  the  whole  sum  of  100,000/., 
which  by  their  act  they  were  authorized 
so  to  borrow.  The  company's  debts  and 
liabilities  were  about  8,700/.  for  arrears  of 
interest  on  debentures  down  to  the  31st  of 
July,  1868;  6,880/.  for  principal  due  on 
certain  debentures  then  due;  and  92,700/. 
for  principal  on  their  other  debentures, 
to  fall  due  before  January,  1871 ;  debts  to 
outside  creditors  exclusive  of  landowners, 
nearly  46,380/. ;  due  in  respect  of  purchases 
of  lands  not  completed,  about  35,000/L;  and 
for  costs  in  relation  to  such  purchases,  about 
5,000/.  The  company  had  partially  com- 
pleted twenty  out  of  thirty-three  miles  of 
their  railway,  but  no  part  had  been  opened 
for  traffic,  and  they  had  paid  or  made 
deposits  for  purchase-money,  and  held  for 
the  purposes  of  their  undertaking  land 
to  the  value  of  43,000/.  Beyond  this  the 
company  had  no  other  property  of  any  sort, 
and  they  stated  that  they  were  quite  unable 
to  meet  their  engagements  and  liabilities  to 
the  outside  creditors,  or  to  pay  the  interest 
or  principal  dub  on  their  debentures,  and 
for  want  of  funds  the  works  upon  the  said 
line  of  railway  had  been  stopped  since 
August,  1866. 

By  the  East  and  W^t  Junction  Bailway 
(Capital)  Act^  1866,  the  company  was 
empowered  to  raise  additional  capital  to 
the  amount  of  300,000/.,  and  100,000/. 
upon  debentures,  and  special  resolutions  of 
the  company  had  been  passed  authorizing 
the  directors  to  raise  such  additional  share 
capital,  but  no  part  of  it  had  in  fact  been 
raised. 

The  company  proposed  by  their  scheme, 
1.  That  the  directors  be  at  liberty  to  enter 
into  a  contract  for  the  completion  of  the 
railway  within  twenty-four  months  at  a 
sum  not  exceeding  230,000/.  2.  That  in 
lieu  of  the  additional  300,000/.  share 
capital  and  100,000/.  debenture  capital 
authorized  to  be  raised  as  before  stated, 
there  should  be  created  and  issued  at  a 
discount  not  exceeding  20/.  per  cent  on 
the  nominal  amount  thereof  debenture 
stock,  to  be  called  first  debenture  stock,  to 
the  amount  of  400,000/.,  bearing  a  fixed 
and  perpetual  preferential  interest  at  5L 
per  cent  3.  That  the  first  debenture  stock 
and  the  interest  thereof  should  be  a  first 


charge  upon  the  company's  undertaking, 
and  have  priority  over  the  existing  deben- 
tures of  the  company  and  interest  already 
or  thereafter  to  become  due  thereon.  4. 
That  the  existing  debentures  be  converted 
into  a  sum  of  100,000/.  second  debenture 
stock,  bearing  interest  as  from  six  months 
after  the  date  of  the  opening  of  the  line  at 
6/.  per  cent,  payable  only  out  of  the  net 
profits  of  the  year  during  which  such 
interest  accrued,  and  having  priority  over 
all  other  charges  except  the  first  debenture 
stock.  5.  That  there  should  also  be  cre- 
ated and  issued  a  third  debenture  stock, 
not  exceeding  100,000/.,  bearing  interest 
at  6/.  per  cent.,  payable  out  of  the  net 
profits  of  the  half-year  during  which  it 
should  accrue  as  from  six  months  after  the 
opening  of  the  line,  to  rank  next  in  priority 
after  the  second  debenture  stock,  and  to 
be  allotted  to  and  taken  at  par  by  outside 
creditors  of  the  company  (including  the 
8,700/.  arrears  of  interest  due  upon  deben- 
tures, and  the  future  interest  to  accrue 
due  upon  the  debentures  and  debts  of  the 
outside  creditors  from  the  31st  of  Jul^^ 
1868,  to  the  expiration  of  six  months  after 
the  opening  of  the  line)  as  fully  paid-up 
stock,  according  to  the  amount  of  their 
respective  debts  and  in  satisfaction  thereof 
The  first  debenture  stock,  or  the  moneys  to 
be  raised  thereby,  to  be  applied,  first,  in 
payment  of  the  purchase-moneys  and  costs 
in  respect  of  the  land  acquired  for  the 
undertaking;  secondly,  in  payment  to  a 
contractor  for  the  completion  of  the  rail- 
way ;  thirdly,  in  payment  of  the  interest  on 
the  first  debenture  stock  to  the  expiration 
of  twelve  months  after  the  completion  of 
the  line. 

The  scheme  was  assented  to  unanimously 
at  a  special  meeting  of  shareholders  con- 
vened specially  for  that  purpose,  at  which 
shareholders  representing  161,440/.  of  the 
company's  shares  had  been  present  Deben- 
ture-holders of  the  company  representing 
75,280/.  out  of  99,580/.,  being  more  than 
three-fourths  in  value,  had  also  assented  to 
it ;  and  the  directors  stated  they  had  thQ 
concurrence  of  nearly  the  whole  of  the  com- 
pany's outside  creditors. 

The  confirmation  of  the  scheme  was 
opposed  by  Mr.  Topgood,  a  holder  of  nine 
debentures  of  500/.  each,  and  by  Mr.  Pell, 
an   outside   creditor.    Mr.   Toogood   had 
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obtained  judgment  against  the  company  for 
arrears  of  interest  due  upon  Ms  debentures, 
and  had  also  filed  his  bill  in  this  court  to 
enforce  his  securities.  Mr.  Pell,  who  was 
a  solicitor,  claimed  to  be  a  creditor  to  the 
amount  of  15,000/.  for  costs  and  profes- 
sional charges.  But  he  had  delivered  to 
the  company  no  detailed  account  or  bill  of 
costs,  and  the  company  disputed  his  claim. 

Mr.  Wilkock  and  Mr,  Fry,  for  the  rail- 
way company,  supported  the  application. 

They  referred  to 
In  re  The  Teign  Valley  Railway  Com- 
pany, 17  Law  Times,  N.S.  201. 

Mr,  Dale,  for  outside  creditors  to  the 
amount  of  25,000/.,  supported  the  appli- 
cation. 

Mr.  WesUahe,  for  Mr.  Pell,  an  outside 
creditor,  opposed  the  scheme,  upon  the 
authority  of 

Inre  The  Cambrian  Railway  Company/ i 
Scheme,  37  Law  J.  Rep.  (n.s.)  Chanc. 
409 ;  s.  c.  Law  Rep.  3  CL  278. 
In  re  The  Bristol  and  North  Somerset 
Railway  Company,  37  Law  J.  Rep. 
(n.8.)  Chauc.  851 ;  s.  c.  Law  Rep.  6 
Eq.  448. 

[James,  V.C.  intimated  his  opinion  th»it 
the  scheme  did  not  attempt  to  bind  outside 
creditors.] 

Mr.  Kay  and  Mr.  Higgins,  for  Mr. 
Toogood,  opposed  the  application. 

[James,  V.C.  said,  that  debenture  holders 
bound  by  the  statutory  majority  of  assent- 
ing debenture-holders  could  not  come  to 
oppose  the  scheme,  except  under  circum- 
stances which  would  justify  a  cestui  que 
trust  in  coming  to  oppose  the  conduct  of 
his  trustee.] 

In  this  case  there  were  special  grounds 
for  the  interference  of  the  Court.  The 
debentures  had  been  fraudulently  issued 
by  the  company,  before  they  had  the 
requisite  amount  of  share  capital  required 
by  their  special  act  subscribed  for.  The 
majority  of  debenture  holders  were  the 
holders  of  invalid  debentures,  and  were 
not  entitled  to  vote  or  bind  the  others. 
Then,  again,  the  act  of  1867  applied  only 
to  bona  fide  shareholders  who  had  paid  for 
their  shares:  that  was  not  so  here,  and 
Mr.  Toogood,  as  a  debenture-holder,  was 
entitled  to  come  and  realize  his  security — 
Fumess  v.  the  Caterham  Railway  Com- 
pany, 27  Beav.  358. 


[Jambs,  V.C — It  is  the  company  who 
come;  the  individual  riiareholders  have 
nothing  to  do  wKli  it.] 

Then  there  was  another  point :  many  of 
the  debenture-holders  who  formed  the  sta- 
tutory majority  were  also  shareholders 
having  opposing  interests.  They  could  not 
be  reckoned  in  the  majority  so  as  to  bind 
dissenting  debenture-holders. 

James,  V.C.  (without  calling  for  a  reply) 
said  that,  notwithstanding  the  objections 
which  haid  been  taken  to  the  scheme,  he 
was  of  opinion  that  it  must  be  confirmed. 
As  to  the  objection  with  regard  to  outside 
creditors,  the  Court  had  already  stated  its 
opinion  that,  according  to  the  true  con- 
struction of  the  scheme,  it  did  not  bind, 
and  did  not  purport  to  bind,  the  creditors 
mentioned  in  paragraph  5.  to  accept  deben- 
tures in  payment  of  their  debts.  The 
scheme  only  pointed  to  an  arrangement  by 
which  they  were  willing  to  do  so.  That 
disposed  of  the  objection  of  Mr.  PelL 
If  his  Honour  had  thought  that  the  efifect 
of  the  scheme  would  be  to  deprive  any 
creditor  of  a  reasonable  prospect  of  being 
paid,  he  should  have  had  more  hesitation 
in'  confirming  it,  but  it  was  evident  that, 
unless  some  scheme  were  resorted  to,  there 
would  be  nothing  whatever  for  outside 
creditors. 

With  regard  to  debenture-holders  the 
case  might  be  different,  for  there  might  be 
some  Vfdue  in  the  land  taken  by  the  rail- 
way. As  he  understood  the  act  of  1867,  a 
majority  of  three-fourths  in  value  of  U)e 
debenture-holders  could,  by  their  assent  in 
writing  to  the  scheme,  bind  all  the  other 
debenture-holders,  and  upon  such  assent 
having  been  given  the  scheme  should  be 
deemed  to  have  been  assented  to  by  all  the 
debenture  holders.  So  that  in  this  case 
the  debenture-holder,  who  now  came  to 
dispute  the  scheme,  must  be  taken,  in  fact, 
to  have  assented  to  it  by  the  vote  of  the 
majority.  It  would  be  open  to  a  debenture- 
holder  to  shew  that  the  assent  of  this 
majority  had  been  obtained  by  fraud,  as, 
for  instance,  by  means  of  bribes,  and  that 
Vould  be  a  very  substantial  objection.  But 
in  this  case  there  was  nothing  to  shew  that 
the  majority  was  obtidned  in  any  way  by 
fraud,  or  to  shew  that  the  debenture- 
holders  who  had  assented  were  not  bona 
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fide  debenturo'liolders,  (^  th^t  the  act  had 
in  any  way  not  been  complied  with.  The 
question  was  not  whether  there  had  been 
fraud  in  originally  issuing  the  ddbentures, 
but  whether  there  had  been  any  fraud  in 
obtaining  the  consult  of  the  debenture- 
holders.  There  was  no  evidence  of  any 
such  fraud,  and  therefore  all  the  deben- 
ture-holders were  bound  by  the  assent  of 
the  majority.  The  proposed  arrang^n^t 
seemed  the  best  thing  to  be  done  under 
the  circumstaneesi  and  he  must  confirm  the 
scheme. 

Solidton — Messrs.  Parker,  Rooke  k  Parkers,  for 
Mr.  Toogood ;  Messrs.  Ashursl^  Morris  &  Co., 
for  the  railway  company ;  Messrs.  Dale  k  Siret- 
ton  and  Messrs.  Elmalie,  Forsyth  &  Sedgwick, 
for  other  parties  interested. 


LOBO  BomLLT, 

May 


illLT,  M.R.  \ 

21,31.        \ 


In  re  thk  commeb* 

ClAL  BANKOORPOKA- 
TION  OF  INDIA  AND 
THBEA8T. 

Companies'  Act,  1862,  ss.  159,  160— 
Winding-up — Compromise — Sanction  of 
Court. 

The  Court  has  jurisdiction,  under  sections 
159.  and  160.  of  the  Companies  Act,  1862 
(25  <k  26  Vict  c,  89),  to  scmction  a  compro- 
mise between  a  company  and  its  creditors 
and  contributories,  and  to  declare  such  com- 
promise binding  upon  dissentient  creditors 
and  contributories. 

This  was  a  petition  by  the  official  liqui- 
dator of  the  above-named  company  to  obtain 
the  sanction  of  the  Court  to  a  compromise 
proposed  to  be  made  under  section  160.  of 
the  Companies'  Act,  1862,  between  the 
creditiurs  and  contributories,  which  should 
be  binding  on  all  parties. 

The  company  had,  in  1864,  been  incor- 
porated by  charter  obtained  by  certain 
membetB  a£  an  older  corporation  called  the 
Commercial  fiank  of  India,  to  whose  busi- 
ness the  present  corporation  had  succeeded. 

The  present  corporation  having,  by  order, 
dated  the  28th  of  May,  1866,  been  ordered 
to  be  wound  up,  many  intricate  and  expen- 
sive litigated  questions  arose  between 
various  classes  of  creditors  and  contributo- 
ries ;  and  in  particular  a  suit  was  instituted 


by  the  older '  against  the  presetit  bank, 
involving  claims  to  a  large  amount 

In  order  to  put  a  stop  to  the  enormous 
litigation  which  was  otherwise  inevitable 
a  compromise  was  arranged  between  the 
creditors  and  contributoried,  the  particulars 
of  which  it  is  unnecessary  to  state  further 
than  that  the  creditors  were  to  recmve  17*. 
in  the  pound,  and  all  proceedings  were  to 
be  stayed. 

The  proposed  scheme  waa  approved  by 
821  out  of  about  1,100  creditors,  only  eight 
dissenting,  the  remainder  being  silent ;  the 
assenting  creditors  representing  2^250,000^ 
and  the  dissenting  25,000/.  in  Value.  Of 
the  contributories  332,  holding  nearly  two- 
thirds  of  the  shares,  assented^  one  dissented, 
and  102  were  silent. 

8ir  A  BaggcUlay  and  Mr,  Kekewich, 
for  the  petitioners,  submitted  that  the 
Court  had  jurisdiction  to  sanction  the  com- 
promise and  make  it  binding  on  all  parties 
under  sections  159,  160,  of  the  Companies* 
Act,  1862.  They  referred  to  the  judgments 
of  the  Privy  Council  in  the  case  of 

The  Bank  of  Hindustan,  China  and 
Japan  v.  the  Eastern  Financial  Cor- 
porcUion,  17  W.  Rep.  554, 
on  the  16th  of  March,  1869,  in  which  it 
was  held  that  under  the  similar  sections  of 
the  Indian  Companies'  Act  (Indian  Act  of 
1866,  sections  173, 174,  which  are  substan- 
tially the  same  as  sections  159.  and  160. 
of  the  Companies'  Act,  1862),  the  ffigh 
Court  of  Judicature  in  Bombay  had  such 
jurisdiction. 

Mr.  Southgate  and  Mr,  H.  F.  Bristowe, 
for  the  old  bank. 

Mr.  Jessel,  Mr.  Swanston,  Mr.  W.  F. 
Robinson,  Mr.  Fischer,  Mr.  Lindley  and 
Mr.  Ferrers,  for  other  parties. 

Mr.  Devigne,  a  creditor  for  3,600/.,  one 
of  the  eight  dissentient  creditors,  opposed 
the  application  in  person. 

The  Masteb  op  the  Rolls.— Having 
had  much  experience  of  the  winding  up  of 
companies,  and  having  on  many  occasions 
had  this  company  before  me,  I  feel  the 
strongest  opinion  that  this  compromise 
ought  to  be  carried  into  effect.  It  seemed 
to  me  probable  that  the  present  litigations 
would,  if  allowed  to  go  on,  grow  into  the 
largest  and  most  expensive  ever  known. 
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The  result  would,  in  my  opinion,  be  that 
many  persons  would  be  ruined,  that  enor- 
mous time  would  be  consumed,  and  the 
litigation  would  in  all  probability  outlast 
the  lives  of  many  of  the  persons  concerned 
in  it.  I  have  therefore  decided  to  assist 
this  compromise  by  expressing  my  very 
strongest  opinion  in  favour  of  it. — [His 
Lord^p  then  shewed  from  the  statistics 
stated  above  that  the  scheme  was  approved 
by  a  large  majority  of  creditors  and  contri- 
butories  both  in  number  and  value.] — I  am 
satisfied  that  by  this  arrangement  the  credi- 
tors will  not  only  obtain  speedier  payment, 
but  will  abo  lose  less  by  accepting  17«.  in 
the  pound  than  they  would  waste  in  costs. 
My  only  doubt  is  as  to  my  jurisdiction 
to  enforce  the  compromise  and  make  it 
binding  on  all  parties.  As  to  this  I  wish  to 
read  the  papers  in  the  case  before  the  Privy 
Council,  The  Bank  of  Hindustariy  China 
and  Japan  v.  the  Eastern  Financial  Asso- 
ciation, 

The  Master  op  the  Rolls  (May  31). 
— I  have  read  the  judgment  of  the  Privy 
Council  to  which  I  referred,  and  it  leaves  no 
doubt  on  my  mind  that  I  have  jurisdiction 
to  approve  this  compromise,  and  I  now  give 
my  sanction  to  it  I  repeat  that  if  those 
who  have  objected  knew  as  much  of  this 
matter  as  I  do  they  themselves  instead  of 
opposing  would  accept  it. 

Solioiton — Meaan.  Freshfidds,  for  petiUonen; 
Meeon.  Janaon,  Cobb  k  Pearson,  for  the  old 
bank ;  Measn.  Maynard,  Son  &  Co.,  for  Mr. 
Wilaon. 


LOBD  ROMILLT,  M.R. 

May  29. 


In  re  the  oomheb- 

CIAL  BANKOORPOBA- 
TION  OF  INDLA  AND 
THE  EAST. 

(Wilson's  case.) 

Company — Winding-up —  Contributory 
— Infant  Transferee — Acquiescence. 

A  transferee  of  shares  in  a  company,  who 
at  the  date  of  the  winding-up  order  vkis  still 
an  infant,  is  entitled  to  treat  the  transfer  to 
him  as  a  nullity,  unless  and  until  he  has 
since  attaining  twenty-one  done  acts  amount- 
ing to  complete  acquiescence.    Snich  a^^qui- 


escence  was  held  not  to  heme  arisen,  from  the 
fact  that  the  solicitors  consulted  by  Am 
appeared  for  him  and  many  other  clients  at 
the  same  time  to  resist  a  summons  for  a  calL 

This  was  an  application  by  Mr.  Wilson 
to  have  his  name  removed  from  the  list  of 
contributories  of  the  above  company,  on 
which  he  had  been  placed  in  respect  of 
certain  shares  which  had  been  transferred 
into  his  name  during  his  mincnity. 

The  list  of  contributories  under  the 
winding-up  was  settled  on  the  8th  of  De- 
cember, 1866. 

The  applicant  attained  twenty-one  in 
January,  1867. 

A  summons  to  shew  cause  why  a  call 
should  not  be  made  was  taken  out  by  the 
official  liquidator  on  the  9th  of  August, 
1867,  and  served  upon  the  applicant  in 
Bombay,  being  made  returnable  in  Novem- 
ber, 1867. 

On  the  13th  of  October,  1867,  the  appli- 
cant's then  solicitors  entered  an  appearance 
for  him,  and  on  behalf  of  him  as  well  as 
of  several  other  contributories,  opposed  the 
calL  The  call  was,  however,  ordered  to  be 
made  on  the  19th  of  December,  1867. 

The  present  summons  was  taken  out  on 
the  7th  of  April,  1869. 

Mr.  Roxburgh  and  Mr.  Ince^  for  the 
applicant  They  referred  to 

Lumsden's  case.  Law  Hep.  4  Ch.  31. 
Capper's  case,  Ibid.  3  Ch.  458. 
Sir  B,  Baggallay  and  Mr.  Kekewich,  for 
the  official  liquidator,  contended  that  the 
applicant  by  appearing  to  expose  the  call 
and  by  his  delay  had  acquiesced  in  and 
accepted  his  position  as  a  shareholder. 

The  Masteb  of  the  Bolls. — ^I  do  not 
think  that  the  fact  that  the  solicitors,  whom 
the  applicant  consulted,  included  him  among 
a  great  number  of  other  clients,  for  whom 
they  put  in  appearances  and  attended  to 
resist  the  call,  amounts  to  such  a  distinct 
and  complete  acquiescence  as  is  necessary 
to  bind  the  ^pUcant,  who,  at  the  date  of 
the  winding-up  order,  was  an  infiEmt  Mr. 
Wilson's  name  must  be  taken  off  the  list 

SoUcitora— Mr.  F.  Bradley,  for  applicant;  Means, 
Freshfields,  for  official  liquidator. 
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June  5. 


H 


Ex  parte  thb  London  and 

80UTH-WE8TBBN  RAILWAY 
COMPANY. 


Lands  Clauses  Act  —  Doubtful  Title — 
Valuation  by  Surveyor — Practice — Costs  of 
Respondents  appearing  when  not  interested. 

Where  there  is  a  doubt  as  to  the  true 
ownership  of  land  taken  by  a  railway 
company^  but  neither  claimant  is  absent  or 
prevented  from  treating  y  the  value  of  the 
land  should  not  be  determined  by  a  surveyor 
appointed  under  ss,  58,  59.  of  the  Lands 
Clauses  Acty  but  by  the  verdict  of  a  jury,  or 
by  an  award  under  section  23;  and  when 
the  wrong  course  has  been  adopted  the 
compensation  money  so  deposited  will  not  be 
paid  out  till  the  value  has  been  ascertained 
in  the  proper  manner  and  paid  into  court. 

On  a  petition  (not  in  a  cause)  for  pay- 
ment of  a  fund  out  of  court,  where  parties 
who  were  necessarily  served  because  of  the 
title  to  the  account,  but  had  ceased  to  have 
any  interest  in  the  fund,  appear^  by  counsel, 
— Held,  that  the  proper  course  would  have 
been  to  tender  such  sum  as  would  cover  the 
cost  of  consulting  a  solicitor  as  to  whether 
they  were  interested  or  not,  vnth  an  intima- 
tion that  if  they  appeared  their  costs  would 
be  objected  to,  and  that  not  having  been  done 
the  respondents  v>ere  entitled  to  their  costs. 

The  company  having  given  notice  of 
their  intention  to  take  part  of  a  certain 
piece  of  land,  called  Poor's  Wood,  which 
the  Rev.  John  Frederic  Fixsen,  Julian 
Robins  and  James  Spofford,  as  trustees  of 
the  poor  of  the  pari&di  of  Merton,  claimed 
to  be  interested  in,  and  entitled  to  sell  and 
convey,  and  being  desirous  of  entering  on 
the  same  before  purchase,  caused  the  inter- 
est of  the  said  trustees  therein  to  be  valued 
by  a  surveyor,  in  the  manner  provided  by 
section  85.  of  the  Lands  Clauses  Act,  paid 
into  court  the  sum  of  64/.,  being  the  amount 
at  which  such  interest  was  valued,  and  gave 
tiie  usual  bond  to  secure  payment  of  such 
purchase-money  or  compensation  as  might 
ultimately  be  payable,  with  interest.  Subse- 
quenUy  a  certain  James  Mathias  gave  notice 
that  he,  as  lord  of  the  manor  of  Merton, 
claimed  to  be  interested  in  the  said  land 
called  Poor's  Wood,  and  therefore  the  com- 
pany, on  the  occasion  of  serving  the  trus- 


tees with  notice  to  treat  fbr  another  part  of 
the  said  land,  also  served  the  said  James 
Mathias  with  notice  to  treat  for  the  whole 
land  required,  had  the  interest  of  both 
claimants  therein  valued  afresh,  paid  the 
sum  so  ascertained,  viz.,  750/.,  into  court 
(to  the  credit  of  Ex  parte  the  company,  the 
account  of  the  said  trustees  and  James 
Mathias),  and  gave  another  bond  for  the 
amount  which  should  ultimately  be  payable. 

Subsequently  the  company,  owing  to 
doubts  as  to  the  true  ownership  of  the 
land,  applied  to  two  Justices  of  uie  Peace 
to  appoint  a  surveyor,  under  section  59.  of 
the  act,  to  determine  the  amount  of  com- 
pensation; the  amount  so  determined  was 
476/.  bs.,  which  was  deposited  in  the  bank 
(section  64),  and  a  deed-poll  was  executed 
vesting  the  lands  in  the  company  (sections 
75.  and  76). 

The  company  now  presented  a  petition 
for  payment  out  of  court  of  the  two  sums 
of  64/.  and  750/.  previously  deposited,  but 
the  petition  was  dismissed  by  Vice  Chan- 
cellor James  on  the  ground  that  the  provi- 
sions of  the  act  had  not  been  complied 
with,  inasmuch  as  the  compensation  to  be 
paid  had  not  been  ascertained  by  the  ver- 
dict of  a  jury  or  the  award  of  an  arbitrator. 
Thereupon  the  company  issued  their  war- 
rant to  the  sheriff  to  summon  a  jury  under 
section  39,  and  on  the  12th  of  May,  1869, 
a  verdict  was  returned  for  the  sum  of  600/., 
both  of  the  claimants  attending  the  pro- 
ceedings. Such  sum  was  accordingly  paid 
into  court,  to  the  same  account  as  the 
former  sum  of  750/.,  and  the  company  now 
presented  another  petition  for  payment  out 
of  court  of  the  three  sums  of  64/L,  750/. 
and  476/.  bs,  above  mentioned.  The  peti- 
tion was  served  on  the  trustees  of  Poor*s 
Wood  and  James  Mathias,  both  of  whom 
appeared  by  Mr.  Oookson. 

Mr.Jenkinson,  for  the  company,  objected 
to  pay  the  respondents'  costs,  on  the  ground 
that  they  could  not  now  be  interested  in 
anything  except  the  600/.,  and  therefore, 
alUiough  served,  ought  not  to  have  ap- 
peared— 

Day  V.  Croft,  19  Beav.  518. 
[See  Morgan  d:  Chutes  Chancery  Acts,  pp. 
73,  542.] 

Jambs,  V.C.  thought  the  proper  course 
in  such  cases  was,  for  the  petitioners  to 
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tender  to  the  respondents  such  a  sum  as 
would  oover  the  costs  of  taking  advice  from 
a  solicitor  as  to  whether  they  were  interested 
or  not,  with  an  intimation  that  if,  after 
that,  they  chose  to  appear,  their  costs  would 
be  objected  to.  This  not  having  been  done, 
the  costs  must  be  according  to  the  ckct 

Solicitors— -Hesfirt.  Biicham  &  Co.,  for  peti^oDors; 
Mr.  J.  E,  Boe,  for  J.  Mathias;  Mewrt.  Dyne 
&  Harvey,  agenU  for  Messrs.  Drummonds, 
Bobinson  &  Till,  Croydon,  for  the  trustees  of 
the  poor  of  Merton. 


Lord  Rovillt,  M.R.  |^  wagstaffb  v,  wao- 
June  29.  /  staffs. 

Will,  Construction — Wills  Act,  s,  24. — 
Word  '^now'* — Will  speaking  from  Death. 

A  will  contained  a  bequest  of  "  all  my 
ready  money,  hamlc  and  other  shares,  free- 
hold  property,  plate  (family J,  books,  and 
any  other  property  that  I  may  now  possess  " ; 
— Held,  ^t  the  bequest  comprised  what  the 
testator  had  at  his  death,  and  was  not  con- 
fined to  what  he  had  at  the  date  of  the  will 
Cole  V.  Scott,  1  Mac.  d&  O.  518,  distin- 
guished. Dictum  of  the  Master  of  the  Rolls 
in  In  re  the  Midland  Railway  Company, 
34  Beav.  525,  disapproved. 

This  was  the  hearing  on  further  considerar 
tioQ  of  a  suit  for  the  administration  of  the 
estate  of  James  Wagstaffe,  who  died  on  the 
13th  of  August,  1867,  having  made  his 
will,  dated  the  22nd  of  July,  1865,  which 
contained  the  following  bequest :  '*  I  desire 
that  all  my  ready  money,  bank  and  other 
shares,  freehold  property,  plate  (family), 
books,  and  any  other  property  thai  I  may 
now  possess,  except  the  house  ^tuated  at 
Plumstead,  in  the  county  of  Kent  (this 
belongs  to  my  daughter  Elizabeth),  sh&ll 
be  valued,  and  if  necessary  sold,  the  pro- 
ceeds to  be  divided  into  eight  parts,  in  the 
following  manner :  First,  to  my  only  daugh^ 
ter,  Elizabeth  Wagstaffe,  two  ei^th  shares, 
the  remaining  six  parts  to  be  equally 
divided  among  my  six  sons  (whom  the  tes- 
tator then  named).  All  debts  that  are  now 
due,  or  that  may  &11  due,  on  any  liability 
that  may  arise  out  of  this  my  estate  to  be 
equally  divided  amongst  and  settled  by  my 
said  six  sons  above  mentioned." 


Mr,  JoUiffe,  for  the  plaintiff,  who  was 
one  of  the  six  sons,  contended  that  the  word 
"  now  "  referred  to  the  date  of  the  will. 
There  was  a  sufficient  indication  of  a  '' con- 
trary intention,'*  within  the  meaning  of 
those  words  in  section  24.  of  the  Wills  Act 
(1  Vict.  c.  26),  to  prevent  the  will  speaking 
from  the  death  of  the  testator.  The  bequest^ 
therefore,  only  passed  what  testator  pos- 
sessed at  the  date  of  his  will — 

Cole  V.  ScoU,  1  Mac.  k  G.  518 ;  s.  e.  19 
Law  J.  Rep.  (n.s.)  Chanc  63. 

[The  Master  of  the  Rolls. — ^I  do  not 
know  of  any  case  before  the  Wills  Act  in 
which  the  word  *'  now,"  applied  to  person- 
alty, confined  the  bequest  to  what  Uia 
testator  had  at  the  date  of  the  wilL  A  will 
of  personal  estate  was,  b^ore  the  Wills 
Act,  construed  as  speaking  from  the  death. 
The  statute  only  extended  to  real  estate 
what  was  already  the  law  with  r^ard  to 
personal  estate.  There  was  real  estate  in 
the  case  of  Cole  v.  Scott,"] 

In  the  present  case  there  is  a  devise  of 
real  estate,  though  there  turns  out  in  fietct 
to  be  nona  In  the  case  of 

In  re  the  Midland  Railway  Company, 
34  Beav.  525;  s.  c.  34  Law  J.  R^. 
(n.s.)  Chaua  596, 
your  Lordship  said  as  follows :  "  If  a  tes- 
tator had  by  his  will  said,  '  I  leave  all  the 
money  I  now  possess  in  the  3/L  per  cent 
consols  to  A.  B,'  it  would,  I  apprehend,  be 
properly  confined  to  the  stock  he  held  at 
the  date  of  the  will" 

[The  Masteb  of  the  Rolls. — That 
dictum  was  not  necessary  to  the  decision  in 
that  case,  and  now  that  I  hear  it  read  I  am 
not  sure  that  I  approve  of  it] 

Mr,  W,  W.  Cooper,  for  the  defendant 
(who  was  one  of  the  six  sons  and  heir-at- 
law,  and  who  on  this  p<nnt  had  the  same 
interest  as  the  plaintiff),  supported  ^e 
plaintiff's  contenti(»),  and  argued  that  as 
the  word  "  now ''  had  in  the  case  of  Coles 
V.  8cott  been  held  to  make  the  will  speak 
from  its  date  and  not  from  the  death  as  to 
real  estate,  it  would  be  very  inconvenient 
to  hold  the  contrary  in  the  case  of  person- 
alty, and  thus  impose  ^wo  different  laws  of 
constraction. 

Mr,  Southgate  and  Mr.  A,  O,  Marten, 
for  the  defendant  Elizabeth  (whose  conten- 
tion was  that  the  will  spoke  from  the 
death),  were  not  called  on. 
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The  Masteb  of  the  Rolls. — I  certainly 
do  not  intend  so  to  construe  this  will  as  to 
introduce  one  rule  of  construction  for  real 
and  another  for  personal  estate.  I  do  not 
think  that  Cole  v.  Scoit  applies  to  this  case. 
In  Cole  V.  Scoit  the  testator  devised  and 
bequeathed  "  all  such  lands  and  heredita- 
ments, as  well  freehold,  copyhold  and  lease- 
hold, as  are  now  vested  in  me,  or  as  to  the 
said  leasehold  premises  as  shall  be  vested 
in  me  at  the  time  of  my  death,"  thus  shew- 
ing that  the  testator  had  drawn  a  distinc- 
tion between  the  date  of  his  will  and  the 
date  of  his  death,  a  distinction  which  had 
to  be  acted  upon. 

Now,  a  testator  may  make  a  bequest  in 
three  different  forms:  he  may  say  simply, 
"  I  give  all  my  real  and  personal  estate," — 
jthis  would  mean  what  he  has  at  his  death ; 
or  he  might  say,  secondly,  '*!  give  all 
I  possess,''  —  this  also  would  mean  at 
death ;  or,  thirdly,  he  may  say,  "  I  give  all 
I  now  possess."  How  does  this  differ  from 
the  first  and  second?  "All  my  estate" 
and  "all  I  possess"  mean  "all  I  now 
possess."  Even  before  the  Wills  Act  the 
will  spoke  from  the  death  as  to  personal 
estate;  but  devises  of  residuary  real  estate 
being  formerly  treated  as  specific  devises, 
a  different  construction  was  applied  to 
wills  of  real  estate.  The  statute  removed 
this  distinction,  and  to  avoid  uncertainty 
declared  that  "every  will  shall  be  con- 
strued, with  reference  to  the  real  estate  and 
personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear 
from  the  will  "—1  Vkt.  c.  26.  *.  24.  To 
raise  a  case  of  such  "  contrary  intention," 
and  to  except  a  will  from  the  rule  of  law, 
some  clear  and  distinct  words  must  be 
found  in  the  will  to  indicate  the  intention. 
Such  words  were  found  in  the  case  of  Cole 
V.  Scott  They  are  not  to  be  found  in  the 
present  wilL  I  therefore  hold  that  tMs  will 
speaks  from  the  death. 

Solicitors  —  Mr.  J.  E.  Shearman,  for  plaintiff; 
Mmbti.  BenneU  &  Paul,  for  defendant ;  Menn. 
Morten  k  Meadows,  for  the  teetator'a  daoghter 


James,  V.C.         ) 

April  27,  28,  29,  30;V 

May  1,  24.  j 


PIKB  V.  NICHOLAS. 


Niw  8B1IB8, 88.— GBAve. 


Copyright — Injunction — Literary  Piracy 
— Plagiarimn  of  Substance — Evidence — 
Damagee, 

Plagiarism  does  not  necessarily  amouwt 
to  an  invasion  of  copyright,  and  the  author 
of  a  published  book  has  no  monopoly  in 
the  theories  and  speculations,  or  even  in  the 
results  of  observations  therein  stated;  but 
no  one,  whether  ufith  or  vnthotit  acknowledg- 
ment, is  to  be  permitted  to  take  a  material 
and  substantial  portion  of  the  published 
work  of  another  author  for  the  purpose  of 
making  or  improving  a  rival  publication. 

Accordingly,  a  defendant  who  had  system- 
atically,  although  in  different  language, 
appropriated  in  his  book  the  arguments, 
rhetoric,  results  of  observations  and  quotor 
tionsfrom  authorities  from  a  previous  book 
of  the  plaintiff  on  the  same  subject  was 
held  to  have  infringed  the  plaintiffs  copy- 
right, although  the  defendant  had  employed 
considerable  labour  and  skill  in  altering, 
transposing  and  adding  to  the  plaintiff's 
language. 

Order  of  procedure  where  evidence  is 
taken  viva  voce  at  the  hearing. 

Observations  upon  the  question  how  far 
the  Court  is  bound  to  give  weight  to  the 
positive  oath  of  an  interested  party. 

The  mode  of  estimating  damages  in  cases 
of  literary  piracy. 

This  was  a  suit  seeking  relief  against 
the  defendant  for  an  infringement  of  the 
plaintiff's  copyright 

In  1865,  the  plaintiff  competed  at  the 
National  Eisteddfod,  held  at  Aberystwith, 
for  a  prize  offered  for  the  best  essay,  in 
English,  Welsh,  French  or  German,  on  'The 
Origin  of  the  English  Nation,  with  refer- 
ence to  the  Question  how  far  that  Nation 
is  descended  from  the  Ancient  Britons.' 
The  essay  sent  in  by  the  plaintiff  was  dis- 
tinguished by  his  initials,  L.  O.  P.  No 
award  of  a  prize  was  then  made ;  but  it 
was  remitted  to  the  Eisteddfod  of  the 
following  year.  The  arbitrators,  however, 
expressed  a  hope  that  the  essay  distin- 
guished by  the  letters  L.  O.  P.  would  be 
published.  Accordingly  the  phuntif^  after 
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having  carefully  revised  his  essay,  published 
it  in  May,  18G6,  under  the  title  *The  English 
and  their  Origin,  a  Prologue  to  authentic 
English  History.'  The  defendant,  who  had 
competed  for  the  prize  in  1865,  again  com- 
peted for  it  at  the  Eisteddfod  of  1866,  and 
sent  in  a  second  essay  distinguished  by 
the  letters  A.  B.  C.  Z.  The  defendant,  as 
appeared  by  his  answer  in  this  suit,  finished 
this  essay  on  the  13th  of  June,  1866,  and 
sent  it  in  to  the  Secretary  of  the  Eisteddfod 
on  the  2nd  of  July,  1866.  Again  no  prize 
was  awarded.  Lord  Strangford,  who  had 
been  appointed  adjudicator  of  the  prize, 
summed  up  his  judgment  by  a  reference  to 
the  plaintiff's  essay  of  the  previous  year, 
and  stated  that  none  of  the  essays  before 
him  could  be  held  to  surpass  the  essay  of 
L.  O.  P.  in  any  essential  degree,  or  other- 
wise than  in  detached  points.  He,  however, 
specially  commended  the  defendant's  essay 
in  several  particulars,  though  characterizing 
it  as  a  work  "  essentially,  indeed  typically, 
secondhand,  run  easily  off  the  pen  by  a 
well  trained  and  very  able  writer."  In  July, 
1867,  the  defendant  issued  a  circular,  calling 
attention  to  a  book  which  he  intended 
immediately  then  to  publish,  under  the 
title  *  The  Pedigree  of  the  English  People 
Investigated :  an  Argument  Historical 
and  Scientific,  shewing  that  the  present 
Inhabitants  of  England  have  largely,  if 
not  mainly,  descended  from  the  Celtic 
Race,  and  especially  from  the  Ancient 
Britons.'  The  circular,  after  stating  that 
the  argument  of  the  book  was  framed  with 
the  view  of  proving  "how  largely  the 
Modem  are  descendants  of  the  Ancient 
Britons,"  and  laying  down  the  proposition 
that  '*  the  Ancient  Britons  were  not  sub- 
jected to  a  war  of  extermination  by  either 
Roman  or  Teuton,"  contained  this  passage : 
'^The  monkish  chroniclers,  and,  following 
in  their  wake,  almost  all  English  historians 
have  given  an  account  totally  fallacious  and 
totally  incredible  on  this  subject  Gildas 
is  the  great  original  authority !  But  who 
was  Gildas  1  and  whence  did  he  derive  the 
materials  of  his  story  ?  History  surely  has 
become  too  much  of  a  science,  and  eth- 
nology has  pushed  its  researches  too  £ftr  to 
permit  blind  reliance  any  longer  on  such 
authority  as  his."  The  defendant's  book, 
which  was  divided  into  three  parts,  was 
accordingly  published  in  March,  1868,  by 


Messrs.  Longman,  under  the  title  of  ^  The 
Pedigree  of  the  English  People.'  A  oopj 
of  this  book  was,  in  March,  1868,  sent  to 
the  plaintiff  to  review  it  for  the  Anihropo- 
logical  Review;  and  after  reading  it  for 
that  purpose,  the  plaintiff  came  to  the  con- 
clusion that  the  defendant  in  his  work  had 
made  an  unfair,  unwarrantable  and  ille- 
gitimate use  of  his,  the  plaintiff's,  book,  in 
infringement  of  his  copyright  Accordingly 
he  filed  this  bill  In  it  he  allied  that 
'^nearly  the  whole  of  the  alignment  con- 
tained in  the  said  third  portion  of  the 
defendant's  said  book  is  copied  from  and  a 
piracy  of  the  plaintiff's  said  book ;  and  the 
defendant  has  made  an  unfair  and  illegiti- 
mate use  of  the  plaintiff's  said  book,  so 
that  the  book  of  the  defendant  does  not 
constitute,  as  it  professes  to  do,  an  original 
work."  This  allegation  was  expressly  denied 
by  the  defendant  in  his  answer.  He  stated 
in  effect  that  his  book  was  a  genuine 
original  work,  alleging  that  ''the  manu- 
script from  which  my  said  book  waa 
printed"  (with  the  exception  of  certain 
appendices  inserted  at  the  su^estion  of 
Pro£  Max  Miiller,  and  of  the  Index 
and  of  some  additional  sentences  and 
notes  principally  suggested  by  Pro£  Max 
Miiller  and  Dr.  Rowland  Williams)  ''  is 
verbatim  the  same  manuscript  as  that 
which  I  submitted  for  competition  at  the 
Eisteddfod  in  1866,  some  months  before 
I  had  ever  seen  or  heard  of  t^e  publication 
of  the  plaintiff's  work."  He  idso  further 
stated  by  his  answer  that  *'  if  any  portion 
of  his  said  book  had  anything  in  common 
with,  or  corresponded  to  any  portion  of  tke 
plaintiff's  said  work,  such  correspondence 
had  arisen  from  the  fact  of  Uieir  having 
written  on  the  same  subject  and  drawn 
their  materials  from  common  sources  ";  and 
the  defendant  further  expressed  his  belief 
that  his  book  did  not  contain  any  sentence 
(with  the  exception  of  identical  quotations) 
which  corresponded  with  any  part  of  the 
book  written  by  the  plaintiff,  and  asserted 
that  he  had  compiled  and  arranged  the 
plan  of  such  third  part  of  his  said  book 
long  before  he  saw  or  knew  of  the  existence 
of  the  plaintiff's  work;  and  that  the  plain- 
tiff's said  book  was  not  consulted  by  him, 
the  defendant,  until  his  manuscript  waa 
already  in  substance  prepared  for  publica- 
tion, and  for  the  purpose  only  of  comparing 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


531 


the  same  with  his  own  MS.,  which  was 
then  sub8tantiall3r  finished;  and  that  his 
MS.  was  not  substantially  added  to  or 
altered  after  or  in  consequence  of  his 
having  so  consulted  the  plaintiff's  said 
book. 

The  respective  plans  of  the  plaintifTs 
book^and  of  the  iJdrd  part  of  the  defen- 
dant's book,  as  described  in  their  tables 
of  contents,  were  as  follow : 

Plaindff't  Book.  DefendaiWa  Book, 

Part  III. 
Theiirgiimeiit  for  adimz- 
tare  of  rmoe.  The  qnes- 
tion  to  what  extent 
ii  the  English  nation 
of  Celtic  origin  diB- 
cuflsed. 
Chap.L— Thehistorical    Chap.L— ThehittorkMa 
evidence.  argument. 

rCHAF.    II.  — The   evi- 


Chap.  IL— The  phflo-, 
logical  evidence. 


dence  of  philology. 
Chap.    III.— The    evi- 
dence of  topographi- 
cal     and      perM>nal 


Oeiap.    Iir.— The   evi-' 
denoe  of  phydoal  cha- 


Chap.  IV. —The  evi- 
dence of  psychical 
characteristics. 


Chap.  IV. — Evidence 
of  the  influence  of 
the  Ancient  British 
race  upon  the  Anglo- 
Saxons  supplied  by 
the  development  of 
early  English  law. 

Chap.  V. — The  evidence 
supplied  by  the  physi- 
cal, mental  and  moral 
characterisUoB  of  the 
English. 


The  bill  prayed  for  an  injunction  to 
restrain  the  defendant  firoiu  printing,  pub- 
lishing, selling  or  disposing  of  any  copy 
of  his  said  work  containing  the  said  third 
part  thereof,  for  an  account  of  gains  and 
profits,  and  for  damages.  The  plaintiff's 
contention  was  not  that  the  defendant  had 
copied  passages  verbatim  from  his  book, 
but  that  Uie  defendant  had  pirated  from 
the  plaintiff's  book  the  plan  of  arrange- 
ment, arguments,  ideas,  illustrations  and 
references  to  auUiorities  which  he  himself 
had  never  consulted.  The  whole  of  the 
evidence  upon  boUi  sides  was  taken  viva 
voce  at  the  hearing,  and  the  effect  of  it 
sufficiently  appears  in  the  judgment 

A  doubt  having  been  raised  as  to  the 
proper  course  of  procedure  where  witnesses 
were  to  be  examined  in  chief  and  cross- 
examined  at  the  hearing  of  the  suit, — 


Jambs,  V.C.  said  that  the  proper  course 
was  for  the  plaintiff's  leader  to  open  his 
case,  then  for  the  plaintiff's  witnesses  to 
be  called  and  examined,  and,  if  necessary, 
cross-examined  and  re-examined,  then  for 
the  plaintiff's  junior  counsel  to  address  the 
Court;  and  for  the  same  order  of  hearing 
the  defendant's  counsel  and  the  defendant's 
witnesses  to  be  adopted. 

Mr,  Orove  and  Mr,  Jemmett  were  for 
the  plaintiff. — Their  arguments  consisted 
chiefly  of  a  comparison  between  the  two 
books  and  in  pointing  out  the  similarities 
between  them. — They  cited 

KeUy  V.  Morris^  35  Law  J.  Rep.  (n.s.) 
Chanc.  423;  s.  a  Law  Hep.   1  £q. 
697. 
8coU  V.  Stanford^  36  Law  J.  Rep.  (n.s.) 
Chanc.  729 ;  s.  c.  Law  Rep.  3  £q. 
718. 
Mr,  Kay  and  Mr,  Osborne  Morgan,  for 
the  defendants,  argued  that  the  similarity 
between  the  two  works  was  due  to  the 
similarity  of  the  common  subject-matter 
discussed  by  both. — They  referred  to 

Bramwell  v.  Halcomby  3  MyL  &  Cr. 

737. 
Spiers  v.  Broum,  6  W.  Rep.  352. 
WiUdns  V.  Aikin,  17  Ves.  422,  425. 
Mr,    Grove,   in   reply,   urged   that  the 
books  were  so  parallel  in  line  of  argument, 
thought  and  quotation,  that  their  similarity 
ooiild  not  be  attributable  to  accident    Tike 
mass  of  coincidences  shewn  to  exist  between 
them  amounted  to  an  absolute  certainty 
of  unfair  use  and  piracy  of  the  plaintiff's 
book  by  the  defendant. 

Jamss,  y.C. — In  this  case  the  plaintitf 
complains  that  the  defendant  has  pira- 
tically availed  himself  of  his,  the  plain- 
tiff's, labours,  so  as  to  be  an  infringe- 
ment of  his  copyright  The  plaintiff  is  the 
author  of  a  work  called  *  The  English  and 
their  Origin.'  After  this  work  bad  been 
published  the  defendant  published  another 
work  called  *  The  Pedigree  of  the  English 
People.'  The  plaintiff  says  in  substance 
this:  *'I  wrote  my  book  in  support  of  a 
theory  that  the  English  are  not,  as  gene- 
rally supposed,  mainly  and  substantially 
of  Anglo-Saxon  or  Teutonic  race,  but  that, 
on  the  contrary,  they  are  mainly  and  sub- 
stantially of  the  old  Celtic  race,  the  same 
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people  which  possessed  this  island  before 
the  invasion  of  the  Romans.  I  proceeded 
to  consider  the  subject  under  the  heads  of 
—1,  The  Historical  Evidence;  2,  The  Philo- 
logical Evidence;  3,  The  Evidence  of  Phy- 
sical Characteristics ;  4,  The  Evidence  of 
Psychical  Characteristics.**  The  defendant 
has  pursued  in  the  third  part,  which  occu- 
pies by  far  the  greater  portion  of  his  book, 
precisely  the  same  plan,  with  this  difference, 
that  he  has  added  a  chapter  on  English 
laws;  that  he  has  made  a  separate  chapter 
of  the  evidence  of  topographical  and  per- 
sonal names,  and  that  for  the  word  "  psy- 
chical" he  has  used  "mental  and  moral." 
The  plaintiff  says,  "  That  plan,  which  is  in 
substance  identical  with  mine,  is  copied 
from  mine."  He  further  says,  "It  was 
necessary  to  my  argument  to  get  rid  of  a 
good  deal  of  what  had  been  taught  us  as 
history  of  the  Anglo-Saxon  invasion,  and 
I  accordingly  proceeded  to  shew  that  the 
stories  of  Hengist  and  Horsa,  of  Vortigem 
and  Vortimer,  and  the  complete  expulsion 
of  the  British  race  by  the  Saxon  invaders 
were  mythical.  In  the  investigation  of 
that  subject  I  traced  the  whole  of  what 
has  passed  for  history  to  Qildas;  and  I 
proceeded  to  inquire  to  what  extent,  accord- 
ing to  the  canons  of  modern  historical 
criticism,  reliance  could  be  placed  on 
the  narrative  of  Gildas,  and  I  came  to  the 
conclusion,  on  several  grounds,  that  the 
narrative  is  wholly  untrustworthy.  In 
the  defendant's  book  I  find  that  he  adopts 
exactly  the  same  course  of  argument, — the 
early  English  history  is  treated  as  of  the 
same  legendary  character.  I  find  it  traced 
to  Gildas  as  the  sole  foundation  for  it.  I 
find  the  authority  of  Gildas  then  tested  by 
the  same  canons,  and  the  same  conclusion 
which  I  had  arrived  at  is  also  reproduced, 
and  on  the  same  or  substantially  the  same 
grounds.  It  is  not  only  the  logic  which 
is  the  same,  but  the  rhetoric  shews  most 
singular  coincidences."  He  says,  "In  my 
book  there  is  this  passage :  *  There  are  pro- 
bably few  educated  Englishmen  living  who 
have  not  in  their  infancy  been  taught,  that 
the  English  nation  is  a  nation  of  almost 
pure  Teutonic  blood;  that  its  political  con- 
stitution, its  social  customs,  its  internal 
prosperity,  the  success  of  its  arms,  and  the 
number  of  its  colonies,  have  all  followed 
necessarily    upon    the    arrival,    in    three 


vessels,  of  certain  German  warriors,  under 
the  coipmand  of  Hengist  and  Horsa. 
Hengist  and  Horsa  are  a  necessary  part 
of  a  child's  education ;  so  are  Rowena  and 
Vortigem,  and  the  Heptarchy,  and  many 
other  pretty  stories,  which  have  found 
their  way  under  the  disguise  of  facta 
into  respectable  histories.  The  press  even 
now  seems  generally  to  assume  that  the 
ordinary  Englishman  does  not  carry  his 
historical  criticism  beyond  the  point  which 
it  reached  in  his  childhood;  and  a  Cam- 
bridge Professor  of  History  does  not  scruple 
to  dilate  upon  the  merits  of  our  Teutonic 
race.' "  In  Dr.  Nicholas's,  the  defendant's, 
book,  there  are  these  words :  "  Before  pro- 
ceeding further,  it  is  necessary  to  search 
into  the  foundation  of  the  popular  belief 
respecting  the  state  of  the  Britons  at  the 
crisis  of  the  Anglo-Saxon  invasion,  and 
their  complete  expulsion  by  that  invasion 
from  the  soil  of  England.  That  belief  is  to 
the  effect  that  the  Britons,  after  the  depar- 
ture of  the  Romans,  were  in  a  completely 
prostrate  condition,  were  incapable  of  offer- 
ing resistance  to  Picts,  Scots  and  Saxons, 
and  were  ruthlessly  mown  down  by  the 
sword  without  deliverance,  a  small  'rem- 
nant *  only  barely  escaping,  like  sheep  from 
the  jaws  of  devouring  wolves,  into  the 
mountains  of  the  west,  or  as  miserable 
fugitives  across  the  sea  to  Brittany.  This 
belief  instilled  to  this  day  alike  into  the 
child's  mind  in  the  nursery  and  the  student's 
in  the  lecture-room  is,  in  all  probability,  as 
gratuitous  and  as  impossible  of  rational 
credence,  as  any  wild  and  idle  romance 
ever  imposed  upon  unsuspecting  childhood." 
The  plaintiff  further  says :  "  I  took  espe- 
cial pains  with  respect  to  certain  physical 
characteristics,  the  colour  of  the  hair  and 
the  form  of  the  skull.  I  said  that  there  was 
a  popular  theory  starting  with  two  assump- 
tions :  1,  That  the  Anglo-Saxons  were  a 
fair-haired,  red-haired,  or  flaxen-haired  peo- 
ple ;  2,  That  the  English  are  a  fair-haired, 
red-haired,  or  flaxen-haired  peopla  I  pro- 
ceeded to  demolish  both  these  assumptiona 
The  defendant  has  done  the  same.  As  to 
the  second  assumption,  I  proceeded  to  give 
the  results  of  my  personal  examination  of 
4,848  heads  in  London,  and  proceeded 
further  to  shew  from  the  population  ab- 
stracts that  London  might  be  considered  a 
fair  representation  of  the  whole  of  England 
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— that  it  is  peopled  not  exclusively  by 
Londoners,  but  by  natives  of  all  parts  of 
the  country.  I  find  in  the  defendant's  book 
a  similar  statement  of  identical  results  of 
personal  investigation ;  and,  what  is  very 
extraordinary,  I  tind  that  though  the  defen- 
dant's results  are  given  as  arrived  at  both 
in  London  and  the  north  of  England — 
6,000  in  the  one  and  6,000  in  the  other 
— he,  too,  proceeds  to  shew,  and  to  shew 
from  the  population  abstracts,  that  the 
population  of  London  is  drawn  from  all 
parts  of  the  island."  "I  proceeded,"  the 
plaintiff  says,  **  to  ascertain  what  was  said 
by  ancient  authors,  and  with  what  quali- 
fications their  statements  were  to  be  received 
as  to  the  hair,  colour,  eyes,  and  complexion 
of  the  ancient  inhabitants  of  these  islands, 
the  Gauls  and  the  ancient  Germans.  The 
defendant  has  referred  to  the  same  descrip- 
tions, and  made  the  same  qualifications. 
For  example,  I  pointed  out  that  when 
Tacitus  (Tac,  Germ,  4.)  and  other  writers 
asserted  that  all  the  Germans  had  blue 
eyes  and  ruttlce  comce  it  was  to  be  noted 
that  the  Greeks  and  Bomans  were  generally 
dark-haired,  and  may  have  regarded  fair 
hair  as  a  rare  and  great  beauty,  and  may 
have  been  struck  by  a  proportion  of  light 
hair  greatly  in  excess  of  that  which  they 
found  among  themselves.  The  defendant 
has  done  the  same.  Again  having  premised 
that  the  passages  in  which  the  Gauls  or 
Celts  are  described  have  been  carefully 
collected  by  Pritchard,  I  made  a  comment 
on  the  passage  quoted  by  Pritchard  from 
Livy  (lib.  xxxviii  17),  that  the  expression 
was  '  rutilatas  comcPy  and  not  *  ruttlce 
comcB,* — 'reddened,'  not  *red.'  The  same 
comment  is  made  by  the  defendant.  Having 
come  to  the  conclusion  that  the  Gauls  were 
in  the  habit  of  dyeing  their  hair  of  a  lighter 
hue,  I  made  a  passing  reference  to  the 
alleged  custom  now  prevalent  in  France 
and  England  of  dyeing  the  hair  red.  The 
defendant  has  made  the  same  fashion  the 
subject  of  a  rhetorical  paragraph.'* 

'^I  referred  to  a  passage  in  Suetonius 
(Suet.  CaL  47),  in  which  it  is  stated  that 
certain  Gauls  were  compelled  by  Caligula 
to  make  their  hair  light  or  red,  and  to 
learn  German.  The  defendant  refers  to  the 
same  passage.  I  referred  to  a  passage  in 
Strabo ;  the  defendant  has  referred  to  the 
same  passage.    Then "  (the  plaintiff  says) 


^*  I  applied  myself  to  the  evidence  afforded 
by  the  cranium,  and,  after  examination  of 
the  authorities,  I  arrived  at  the  conclusion 
that  the  old  Celtic  skull  was,  in  the  great 
majority  of  instances,  long,  oval,  and  singu- 
larly like  the  Greek  skull  I  proceeded  to 
shew  that  the  modem  English  skull  is  long 
and  oval,  and  that  the  modem  Teuton  skuU 
is  on  the  whole  round  and  short,  and  came  to 
the  conclusion  that  all  the  evidence,  without 
exception,  points  to  the  Cymry  as  the  pro- 
genitors of  that  part  of  the  English  people 
which  possess  the  long  oval  skull,  and 
which  constitutes  the  bulk  of  the  nation. 
The  defendant  has  come  to  the  same  con- 
clusion from  the  same  premises."  The  plain- 
tiff says,  *'In  arriving  at  that  conclusion, 
I  referred,  among  others,  to  the  work  of 
the  Swedish  author,  Eetzius,  for  his  con- 
clusion that  the  long,  oval  skulls  found  in 
the  ancient  burying-places  of  the  Cimbri, 
who  at  some  early  time  had  dwelt  there 
in  no  inconsiderable  numbers,  proved  that 
tribe  to  be  of  Celtic  origin,  and  I  made 
a  long  quotation  from  him,  in  which  he  calls 
the  long,  oval  form  the  trae  Celtic,  and 
described  a  shorter  Celtic  oval  form,  with 
the  sides  more  arched,  which  is  Norman, 
and  closely  allied  to  the  German;  the  defen- 
dant gives  in  substance  the  same  things 
from  Retzius." 

These  are  some,  and  some  only,  of  the 
points  to  which  the  plaintiff's  counsel  has 
drawn  my  attention.  I  have  read  both 
books  carefully  in  the  parts  complained  of, 
and  if  the  matter  rested  on  a  comparison 
of  the  two  works  I  could  have  no  doubt 
whatever  that  the  defendant's  work  was  in 
these  parts  a  palpable  crib  from  the  plain- 
tiff's, transposed,  altered,  and  added  to — 
to  use  the  words  of  Lord  Strangford's 
award,  "essentially,  indeed  typically, 
second  hand,  run  off  easily  from  the  pen 
by  a  well-trained  writer  " — a  writer,  I  would 
add,  skilful  in  appropriating  the  labours  of 
another  and  in  disguising,  by  literary  arti- 
fices, the  appropriation.  But  the  defendant 
has  pledged  his  oath  to  this,  that  his  work 
is  an  independent  work,  written  substan- 
tially before  he  had  seen  the  plaintiff's 
work,  and  that  the  resemblances  are  due 
to  the  nature  of  the  subject, — to  the  object^ 
which  was  common  to  both,  of  establishing 
for  the  ancient  British  a  large  share  in  the 
production  of  the  great  British  nation  of 
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the  present  day, — ^to  the  obvious  nature  of 
the  topics  which  such  an  object  would 
suggest  to  any  persons  who  had  followed 
the  course  of  modem  historical  criticism 
and  of  ethnological  and  anthropological 
research  and  speculation,  and  the  like 
obviousness  of  tiie  authorities  which  such 
persons  would  refer  to  and  quote.  His  answer 
(par.  18)  contains  the  following  passage: — 

^'I  say  that  the  MS.  from  which  my 
said  book  was  printed,  with  the  exception 
of  appendices  A,  B,  and  C,  which  I  after- 
wards inserted  at  the  suggestion  of  Prof. 
Max  Miiller,  and  of  the  index  and  of  some 
additional  sentences  and  notes  principally 
suggested  by  Prof.  Max  Miiller  and  Dr. 
Rowland  Williams,  is  verbatim  the  same 
MS.  as  that  which  I  submitted  for  compe- 
tition at  the  Eisteddfod  in  1866,  some 
months  before  I  had  ever  seen  or  heard  of 
the  publication  of  the  plaintiff's  work." 

The  defendant  has  been  examined  and 
cross-examined  before  me  at  considerable 
length.  He  adheres  to  his  statement  in 
par.  18  of  his  answer,  with  one  most 
notable  exception.  He  now  states  that  the 
whole  chapter  about  Gildas  was  written,  or, 
as  he  calls  it,  re-written,  after  he  had  seen 
the  plaintiff's  book,  and  after  the  MS.  had 
been  submitted  to  Pro£  Max  MiLller  and 
Dr.  Rowland  Williams,  and  he,  not  an 
illiterate  man,  but  an  author  accustomed  to 
test  the  truth  and  estimate  the  weight  of 
historic  testimony,  can  give  no  further 
explanation  of  the  deliberate  and  emphatic 
statement  in  paragraph  18.  than  that  it  is 
stronger  than  his  instructions  to  his  solici- 
tor. It  has  been  pressed  on  me  that  I  can- 
not decide  against  the  positive  oath  of  the 
defendant  without  convicting  him  of  wilful 
and  corrupt  perjury.  I  have  had  occasion 
more  than  once  to  say  that  this  is  not 
a  criminal  court;  that  I  am  trjdng  no  one 
for  any  crime;  I  am  here  bound  by  my 
own  judicial  oath  ^  to  well  and  truly  try  the 
issue  joined  between  the  parties,  and  a  true 
verdict  give  according  to  the  evidence  " — 
that  is  to  say,  according  as  I,  weighing  all 
the  evidence  by  all  the  lights  I  can  get, 
and  as  best  I  may,  find  the  testimony 
credible  or  incredible,  trustworthy  or  the 
reverse.  The  law  which  admitted  the  testi- 
mony of  the  parties  and  of  interested  per- 
sons was  passed  in  full  reliance  on  the 
Judges  and  on  juries  that  they  would  care- 


fully scrutinise  such  testimony,  and  would 
give  it  such  weight  as  it  deserved  and  no 
more,  or  no  weight  at  all  Is  then  the 
result  of  the  defendant's  examination  and 
croes-exiunination  such  as  to  entitle  me  to 
place  reliance  on  his  stoiy?  To  begin  with, 
I  have  read  carefully  through  the  whole  of 
the  notes  marked  A.  and  B,  which  were 
the  materiab  for  his  first  essay,  and  I  am 
satisfied  that  he  had  not  at  the  time  he 
wrote  them  the  remotest  idea  of  that  whidi 
is  now  found  in  the  parts  of  his  hodk  com- 
plained ot  To  the  author  of  A.  and  B.  the 
common  school  histories  of  England  were 
genuine  histories.  Hengist  and  Hora% 
Yortimer  and  Vortigem  were  historic  per- 
sonages ;  there  is  no  trace  whatever  of  the 
sceptical  critidsm  which  will  have  it  that 
the  whole  of  that  histoiy,  fit  only  for  the 
nurseiy,  is  to  be  carried  back  to  Qildis 
only,  and  that  Gildas,  if  not  himself  a 
mythical  or  shadowy  personage,  is  as  an  his- 
toric witness  wholly  untrustworthy.  Indeed, 
the  author  was  so  little  versed  in  the  sub- 
ject that  he  tells  us  of  Qildas  copying 
Bede  and  putting  in  darker  colours.  Hiere 
is  no  trace  whatever  in  these  notes  of  the 
examination  of  the  ancient  authorities  as 
to  hair  and  complexion  of  Britons,  Qauls 
and  Germans,  and  of  the  numbering  of  the 
colours  and  shades  of  hair  of  the  present 
people  of  the  country.  There  is  no  trace 
whatever  in  these  notes  of  the  examinatimi 
of  the  evidence  afforded  by  ancient  skulls, 
and  of  the  comparison  between  that  evi- 
dence and  the  results  of  a  careful  examina- 
tion of  the  existing  types  of  modem  heads, 
English  and  German.  The  plaintiff  says, 
"  If  you  did  not  take  all  this  from  my  book, 
tell  me  where  you  took  it  frt>m.  Where  «« 
the  materials  from  which  you  elaborated 
it?"  The  defendant  is  unable  to  say  when 
or  where  he  gathered  the  materials,  or  when 
or  where,  indeed,  he  wrote  any  part  of  his 
present  essay.  The  collection  of  materials 
for  a  genuine  literary  work  is  a  thing  of 
time  and  labour.  You  cannot  walk  by 
instinct  to  the  proper  shelf  of  a  library, 
take  down  the  right  book,  open  it  at  the 
right  page,  and  Mt  on  the  ri^t  passage, 
and  just  Uie  book,  the  page,  and  the  pas- 
sage which  somebody  else  has  found  before 
you.  The  defendant  has  not  a  single  rough 
note  to  produce,  no  trace  of  his  quarrying 
in  the  British  Museum,  or  any  oUier  like 


Digitized  by 


Goo^^ 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


635 


quarry,  from  which  the  stones  of  the  literaiy 
edifice  were  to  be  built  up.  I  have  before 
me  the  defendant's  diary  from  February, 
1866,  up  to  the  2nd  of  July,  when  the 
prize  essay  was  sent  in.  Up  to  the  17th  of 
May  he  seems  to  have  been  incessantly 
travelling  and  canvassing,  and  certainly 
does  not  seem  to  have  had  either  time,  or 
opportunity,  or  means  for  any  such  literary 
investigation  or  labour,  nor  is  there  a  trace 
of  any  such  work. 

On  the  18th  and  19th  of  May  I  find  an 
entry, "  At  Carmarthen,  writing  prize  essay  "; 
a  similar  entry  in  London  on  the  25th  and 
26th,  and  again  on  the  5th  and  6th  of 
June,  the  8th  and  9th,  11th  and  12th,  and 
oa  the  13th,  '< Finished  writing  do.";  on 
the  14th,  15th,  16th,  17th,  18th,  19th, 
20th,  22nd  and  23rd,  "Revising  ess^y*'— 
which  entries  are  the  only  light  the  diary 
throws  on  the  subject 

It  is  certainly  very  singularthat  an  author 
should  not  be  able  to  give  a  single  place  or 
time  when  or  where  he  consulted  a  single 
authority,  and  that  he  should  not  be  able 
to  produce  a  single  original  note,  extract  or 
quotation.  Then  there  were  some  special 
matters  on  which  he  was  especially  pressed  : 
^*  You  have  quoted,  says  the  counsel,  Ret- 
gitts;  where  did  you  find  himi" — "  I  cannot 
say."  "  You  have  quoted  Georges  Pouchet 
(Pluralite  des  Races  HunuUneSy  Paris  8vo., 
1864);  where  did  you  findhim?" — "I  cannot 
aay."  It  is  to  be  ol^rved  that  these  works  are 
not  in  the  British  Museum. —  [In  the  course 
of  the  hearing  his  Honour  had  sent  to  the 
librarian  of  the  British  Museum  to  inquire 
whether  these  books  were  there,  and  had 
ascertained  the  fact  that  they  were  not] — 
Again,  he  was  asked  about  the  public  meet- 
ings at  which  it  is  stated  in  the  book  that 
10,000  complexions  had  been  marked  for 
the  purposes  of  this  essay,  with  the  detailed 
figures  and  the  results  obtained.  ''Can 
you  produce  the  times  and  places  of  these 
meetings  V*  He  is  again  unable  to  fix  time 
or  place.  I  have  been  therefore  obliged  to 
arrive  at  the  conclusion  that  the  account 
which  the  defendant  has  given  of  his  com- 
position of  his  work  in  the  matters  com- 
plained of  is  not  probable,  is  not  credible, 
is  not  trustworthy ;  and  the  result  of  his 
answer,  his  examination  and  his  cross- 
examination,  on  my  mind,  so  far  from  dis- 
placing, has  confirmed  the  conclusion  pro- 


duced by  the  internal  evidence  and  the 
comparison  of  the  two  works.  This  conclu- 
sion, however,  is  not  sufficient  to  dispose 
of  the  case.  Plagiarism  does  not  necessarily 
amount  to  a  legal  invasion  of  copyright 
A  man  publishing  a  work  gives  it  to  the 
world,  and,  so  far  as  it  adds  to  the  world's 
knowledge,  adds  to  the  materials  which 
any  other  author  has  a  right  to  iise,  and 
may  even  be  bound  not  to  neglect.  The 
question,  then,  is  between  a  legitimate  and 
a  piratical  use  of  an  author*s  work.  In  con- 
sidering this  I  have  not  been  unmindful  of 
the  small  comparative  extent  of  literary 
composition  that  is  traceable  from  the  one  to 
the  other;  I  have  not  been  unmindful  that 
there  was  some  not  immaterial  exercise  of 
literary  labour  and  skill  in  the  transfusion 
and  transposition  which  I  have  held  to 
have  been  taken,  and  I  have  endeavoured 
to  guard  myself  against  any  prejudice  de- 
rived from  my  hostile  conclusions  against 
the  defendant,  which  I  have  stated.  I  have 
considered  it  as  if  the  defendant  had  openly 
borrowed  from^the  plaintiff's  book  and  had 
candidly  acknowleged  the  source.  And  I 
think  there  is  a  good  deal  which  he  might 
have  done,  so  doing  it  There  is  no  mono- 
poly in  ike  main  theory  of  the  plaintiff, 
nor  in  the  theories  and  speculations  by 
which  he  has  supported  it,  nor  even  in  the 
use  of  the  published  results  of  his  own 
observations.  But  the  plaintiff  has  a  right 
to  say  this — that  no  one  is  to  be  permitted, 
whether  with  or  without  acknowledgment^ 
to  take  a  material  and  substantial  portion 
of  ius  work,  of  his  argument,  his  illustra- 
tions, his.  authorities,  for  the  purpose  of 
making  or  improving  a  rival  publication. 
That  the  part  taken  is  in  this  case  material 
and  substantial  there  is  no  better  evidence 
than  the  defendant's  own  circular  inviting 
subscriptions. — [His  Honour  here  read  the 
part  of  the  defendant's  circular  referring  to 
GUdas,  set  out  above.] — The  plaintiff  has 
therefore,  in  my  judgment,  inade  out  his 
case,  and  he  is  entitled  to  an  injunction  to 
restrain  the  publication  of  the  book  in  its 
present  state,  or  of  any  book  containing  the 
7th  section  of  chapter  1.  of  part  3.,  or 
section  1.  of  chapter  5,  being  the  parts 
connected  with  Gildas,  the  hair,  colour  and 
the  shape  of  the  skulls,  and  an  order  for 
the  cancellation  of  those  parts.  He  is  en- 
titled to  his  costs  of  the  suit^  and  to  an 
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account  and  payment  of  damages.  I  stated 
at  the  outset  that  my  Tiew  of  the  damages 
in  cases  of  literary  piracy  ia  that  the  defen- 
dant  is  to  account  for  every  copy  of  his 
book  sold  as  if  it  had  been  a  copy  of  the 
plaintiflTs,  and  to  pay  the  plaintiff  the  profit 
which  he  would  have  received  from  so  many 
additional  copies,  and  I  adhere  to  that 
inode  of  assessment 

Solicitors — Meesra.  B.  S.  Taylor  &  Son,  for  plAin- 
tiff;  MeMTS.  Williami  &  James,  for  defendant. 


Lord  Romillt,  M.R.  i    baskcomb  v.  bkck- 
May  5, 25,        j  with. 

Specific  Performance — Mistake —  Vendor 
and  Purcliaser — Purchaser  misled  hy  Par- 
ticulars of  Sale, 

The  defendant  contracted  to  purchcue  a 
portion  of  an  estate  offered  for  sale  by  the 
plcdntiff^  relying  on  a  condition  that  no 
building  on  any  part  of  the  property  should 
he  used  as  a  public-house.  The  plaintiff, 
however,  oumed  a  small  plat  of  land  adjoin- 
ing the  estate,  and  indeed  forming  part 
of  one  of  the  fields  sold,  which  was  excepted 
from  the  mle,  in  order  that  a  public-house 
might  he  built  upon  it  This  fact  was  not 
stated  upon  the  conditions  of  sale  : — Held, 
that  the  defendant  uku  not  binend  to  complete 
without  a  covenant  hy  the  vendor  extending 
the  restrictive  condition  to  the  excepted  land. 

The  plaintiff,  being  the  owner  of  an 
estate  at  Chiselhurst,  in  Kent,  of  about 
thirty-five  acres  in  extent,  and  called  the 
Manor  House  estate,  put  up  the  whole 
of  it  except  about  one  rood  for  sale  by 
auction,  subject  to  conditions,  one  of  which 
was  thus  worded  :  "  Each  of  the  respective 
purchasers  of  building  land  at  this  sale 
shall,  in  the  deeds  of  conveyance  to  them 
respectively,  enter  into  covenants  with  the 
vendor  not  to  build  thereon  otherwise  than 
in  conformity  vnth  the  plan  annexed  to  the 
particulars,  and  fbr  the  observance  and  per- 
Ibrmance  of  such  conditions  relative  to  the 
erection  of  fences,  modes  of  building  and 
using  such  lots  as  are  mentioned  in  the 
general  stipulations  as  to  building  land 
annexed  to  the  particulars." 


These  general  stipulations  contained  a 
provision  that  no  house  shonld  be  used  as 
a  publio-house  or  place  of  buflsness  or  ^ade, 
and  that  no  business,  trade  or  manufi»cture 
should  be  carried  on  on  the  property. 

The  particulars  also  contidned  a  map  oi 
the  property  to  be  sold 

The  property  was  not  sold  at  tiie  aoe^o&) 
but  the  defendant  contracted  fbr  the  pur- 
chase  of  the  greater  part  of  lot  1,  subject 
to  the  same  conditions  so  far  as  ihej  were 
applicable  to  a  sale  hy  private  contaraet 
'Die  part  which  he  bought  contained  die 
Manor  House  and  grounds,  and  was  in- 
tended for  his  own  residence. 

When  the  defendant  entered  into  the 
contract,  he  supposed  that  the  whole  of  the 
Manor  House  estate  was  being  offered  for 
sale,  and  was  ther^ore  subject  to  the 
general  stipulations  as  to  building  hind; 
but  he  afterwards  diseovered  that  t^ 
plaintiff  was  reserving  a  small  piece,  about 
one  rood  in  extent,  at  a  comer  where  three 
roads  met,  intending  to  build  a  pubMe- 
house  upon  it.  He  thereupon  insisted  that 
the  plaintiff's  covenants  giving  effect  to 
the  general  stipulations  as  to  building-land 
should  extend  to  this  reserved  piece.  The 
plaintiff,  who  admitted  that  he  was  bound 
to  enter  into  such  covenants  in  respect  of 
all  the  land  offered  for  sale,  resisted  tfds 
demand,  and  filed  the  present  bill  fbr  spe- 
cific performance  of  the  agreement. 

The  defendant  denied  that  he  was  bound 
to  complete  without  having  the  more 
extended  covenants,  since  he  had  entered 
into  the  contract  in  the  belief  that  the 
whole  of  the  vendot's  property  would  be 
bound  by  the  stipulation. 

In  his  answer  he  thus  explained  the 
mistake:  ''The  said  particulars  contained 
a  map  of  the  property  sold,  on  which  the 
whole  of  the  lots  offered  fbr  sale  werfe 
coloured  by  different  colours  or  numbered, 
so  as  to  distinguish  the  one  from  the  other; 
while  the  lands  of  adjoining  proprietors 
were  indicated  by  their  respective  names, 
but  were  left  uncoloured.  The  plot  of  land 
so  reserved  by  the  plaintiff  is  shewn  on  the 
said  plan,  but  vdthout  being  coloured,  and  in 
such  a  manner  as  to  lead  any  person  exa- 
mining the  plan  to  the  conclusion  that  the 
same  did  not  form  part  of  the  Manor  House 
estate,  but  either  belonged  to  Lord  Sydney 
or  formed  part  of  the  Chiselhurst  Conunon ; 
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and  I  myself  had  no  idea  from  the  inspec- 
tion of  the  plan  that  the  piece  of  land  now 
referred  to  belonged  to  the  plaintiE" 

The  defendant  had  been  to  see  the  pro- 
perty, and  the  plaintiff  declared  that  any 
one  visiting  the  spot  must  have  seen  that 
the  piece  of  land  in  question  formed  part 
of  the  Manor  House  estate. 

Sir  R,  BaggaUay  and  Mr,  Jaaon  Smith, 
for  the  plaintiff. — The  defendant  is  bound 
by  his  contract,  and  no  such  mistake  has 
been  committed  as  to  afford  him  ground 
for  relief — 

White  V.  Bradshaw,  16  Jur.  738. 

The  Duke  of  BeaufoH  v.  NeUd,  12 
CL  <fe  F.  248. 
Mr,  H,  M.  Jackion  (with  whom  was 
Mr,  Jeuel),  for  the  defendant. — ^The  Manor 
House  estate  meant,  as  the  purchaser 
thought,  the  whole  estate;  and,  but  for 
the  restrictions  as  to  building,  he  would 
not  have  agreed  to  purchase.  The  Court 
will  not  enforce  a  contract  to  purchase 
founded  on  such  a  mistake — 

Webster  ▼.  Cecil,  30  Beav.  62, 
even  though  the  mistake  be  not  common 
to  both  parties — 

Harris  v.  PeppereU^  Law  Rep.  5  Eq.  1. 
Sir  R,  BaggaUay,  in  reply. — The  defen- 
dant did  not  contract  in  the  expectation  of 
obtaining  a  covenant  which  would  bind 
this  piece  of  ground.  He  says,  he  came  to 
the  conclusion  that  it  was  not  the  property 
of  the  plaintiff 

The  Master  of  thb  Rolls  (May  25) 
said :  The  question  is,  whether  the  defen- 
dant is  bound  to  complete  the  contract, 
leaving  the  plaintiff  at  liberty  to  erect  any 
building  he  pleases  on  this  plot  of  ground, 
or  to  use  it  for  any  purpose  whatever.  I 
think  that  he  is  not  so  bound.  I  am  of 
opinion,  on  the  evidence,  that  he  bought 
the  property  in  the  firm  belief  that  no 
noxious  trade  could  be  carried  on  and  no 
inferior  building  or  public-house  could  be 
built  on  any  part  of  the  estate.  And,  as 
on  all  other  sides  the  estate  was  bounded 
by  Chiselhurst  Common,  Lord  Sydney's 
property,  and  the  glebe  of  the  rector  of 
Chiselhurst,  it  was  morally  certain  that 
no  publio-house  could  be  placed  with  any 
injurious  proximity  to  the  residence  of  the 
defendant  if  it  were  not  on  the  plaintiff's 
estate. 

New  Sbaiis,  88.— CHAna 


It  is  said,  on  behalf  of  the  plaintiff,  that 
the  defendant  inspected  the  property  and 
saw  the  field  a  part  of  which  was  reserved, 
and  must  therefore  have  perceived  that  the 
reserved  plot  formed  part  of  that  field,  and 
that  it  did  not  form  part  of  the  property 
put  up  to  auction.  Thiis,  however,  does  not, 
in  my  opinion,  remove  the  fact,  which  is 
swoni  to  by  the  defendant  and  is  supported 
by  other  evidence,  that  the  defendant  and 
his  adviser  believed  that  the  covenant 
would  override  the  whole  property  of  the 
plaintiff.  The  fact  has  great  weight  with 
me  that  nothing  in  the  way  of  colour  or  of 
the  name  of  the  proprietor  appears  on  the 
unsold  plot,  to  mark  that  it  was  part  of  the 
vendor*s  estate.  If  it  had  been  expressly 
stated  in  the  conditions  o*f  the  sale  that  the 
vendor  reserved  this  plot  for  the  purpose 
of  erecting  there  a  public-house,  I  cannot 
doubt  that  it  would  have  had  a  very 
injurious  effect  on  the  sale  of  all  the  lots 
in  the  immediate  vicinity  of  it,  and  would 
have  seriously  diminished  the  prices  bid 
for  them.  I  think  the  defendant  bought  in 
the  firm  persuasion  that  no  such  use  was  to 
be  made  of  the  plot  in  question,  and  that 
the  acts  of  the  plaintiff's  agents  in  framing 
the  conditions  of  sale  as  if  including  the 
whole  estate  without  any  reservation,  and 
so  framing  and  colouring  the  plan  as  to 
contribute  to  that  belief,  are  such  that  he 
cannot  now  compel  the  defendant  to  execute 
the  contract  if  he  insists  on  retaining  this 
plot  free  from  any  restrictive  covenant 
The  defendant,*  however,  cannot  compel 
the  plaintiff  to  complete  the  contract  and 
prevent  him  from  retaining  and  using  the 
plot  The  plaintiff  is  entitl^  at  his  option, 
either  to  a  decree  for  specific  performance, 
with  a  covenant  including  the  reserved 
plot,  or  to  have  his  bill  dismissed  In  both 
cases  he  will,  in  my  opinion,  have  to  pay 
the  costs  of  the  suit  The  error  has,  in  a 
great  measure,  been  the  consequence  of  the 
peculiar  manner  in  which  Uie  map  and 
conditions  of  sale  were  drawn  up. 

It  is  very  important  to  remember  that 
the  most  perfect  truth  and  the  fullest  dis- 
closure are  necessary  in  all  cases  in  which 
the  specific  performance  of  a  contract  is 
required;  and  that  if  these  are  wanting, 
the  same  consequence  will  follow  as  if  there 
had  been  intentional  suppression,  and  the 
Court  will  grant  relief  to  the  man  who  has 
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been  thvs  deceived,  provided  he  has  acted 
reasonably  and  openly. 

Boliciton— Menra.  R.  S.  Taylor  k  Sont ,  for  piMii- 
iifT;  MMtn.  Pown*n,  Son,  CrM8  k  Knott,  fot 
ddfemdant. 


5t?7  of  Erchange,  Amowit  of  pmd  into 
Bank — 8nit  by  Drntt&r  against  Bankers  as 
for  Monry  had  and  recHred  on  Tntsi — No 
Privity, 

A,  having  accepted  a  bill  of  exchange 
paid  tnamey  into  kit  bwdb  npon  the  express 
understanding  thai  «l  toas  to  be  ttppUed  m 
takiitg  up  the  bill  at  maturity.  A,  suddenly 
died  befort  the  biU  fell  due,  amd  the  ^ansk 
fftmned  the  money  i/n  saiisfketion  of  moneys 
owing  to  them  vpom  AJs  general  account 
The  bill  was  returned  dishonoured  to  the 
drawers,  who  thereupon  sued  the  bank  in 
this  court  for  the  eimmini : — ^Held,  that  their 
Was  no  privity  to  ssestetm  the  snii. 

'  On  the  5th  of  April,  1867,  Robert  Ker- 
shaw, of  the  firm  of  John  Kershaw  &  Son, 
accepted  abill  of  exchange  for  738/.  17*.  6(/., 
drawn  by  the  plaintiffs  Hill  &  Warren, 
who  carried  on  business  as  wool-merchants 
in  Rochdale.  The  bill  was  made  payable 
at  the  London  and  Westminster  Btmk  four 
months  after  date,  and  would  accordingly 
fall  due  on  the  8th  of  August  On  the  fth 
of  August  Kershaw  paid  into  the  defen- 
dwits*  bank  (CSttnent  Royds  <fe  CJo.,  of 
Rochdale)  the  sum  of  745/.  13*.  6rf.,  at  the 
same  time  leaving  with  them  an  advice 
note  of  the  bill,  whereupon  Messrs.  Royds 
wrote  and  advised  their  agents,  the  London 
and  Westminster  Bank,  to  take  up  the  bHl 
when  presented  for  payment.  The  next 
morning,  however,  about  nine  o'clock,  Ker- 
shaw died  suddenly,  being  at  the  time 
largely  indebted  to  the  defendants  on  his 
general  account.  Immediately  upon  hearing 
of  his  death  they  telegraphed  to  London 
to  stop  payment  of  the  bill,  and  on  the 
11th  of  August  the  bill  was  returned  dis- 
honoured to  the  plaintiffs. 


'Riey  now  ikd  their  biU  for  a  deelaratkiB 
that  the  defendants  Messrs.  Eoyda  A  Ca- 
received  the  above  sum-  ia  tmet  to  apfily 
the  same  in  payment  •£  tha  said  bill  oif 
exchange,  and  were  liable  to  make  good  to 
the  plaintiffs  the  whole  amount,  with  in- 
terest and  all  costs  and  dan^^  oecasiomed 
by  the  bill  haviag  berai  didroiiouFed 

l^e  defehdants  denied  that  tiie  money 
was  paid  into  their  bank  or  received  by 
them  upon  any  express  or  iaiplied  vnde^ 
staadii^as  to  ^the  payneni  of  ^e  biU  in 
qaestion;  on  the  contmy,  they  alleged 
that  it  was  paid  into  the  credit  of  Ketshm^e 
general  account,  and  that  his  estate  being 
indd>ted  to  thcsn  (as  wae  admitted  to  be 
the  fact),  in  moneys  exceeding  the  amoani 
then  paid  in,  they  were  entitled  to  retain 
^er  whole  sum  in  part  Satisftuilimir  of  their 
debt 

There  was  some  ccniict  of  evidenee  as 
to  what  actually  toak  place  at  the  tinra  d 
payment,  bat  the  Court  eaaie  to  the  coii- 
clufflon  that  the  facts  were  «a  above  stated^ 
and  that  the  evidence  supported:  the*  aUe» 
gations  ooatained  in  the  pk^tiff^  ball  ^1)* 

It  afypeared  that  150^  (pari  of  the  74Sil 
ld«.  6d.)  was  actually  advanced  by  the 
plaintiffs  to  Kershaw,  at  his  request,  to 
enable  hin  to  meet  the  bilL 

Mr.  Osborne  and  Mr,  Loeock  Weiky  for 
the  phdntiffsy  argued  that  the  defendante 
having  distinct  notice  of  the  bill,  mwst  be 
taken  to  have  accepted  the  monqr  ^^oA 
trust  to  pay  the  bill,  and  were  now  habie 
for  breach  of  trust.    In  any  view  of  te 

(1)  The  foRofwfog  «ll«gatSoa  in  the  bift  b  ttn^ 
tetMl  wkk  rtloseiioe  to  the  plaiattff '•  caaow  '*It 
was  euatpmary  when  moneya  or  drafts  were  xm^ 
by^th«  said  Robert  Kershaw  to  the  credit  of  his 
general  or  current  account  witb  Clement  RoydW 
&,  Co.  for  the  particvlars  of  sticlk  moneys  or  <iiwfts 
to  be  entered  iaaivinted  fora,  previded  bgrihe 
•aid  bank  for  that  pqrpoee,  with  a  direction  tbal 
the  same  should  be  placed  to  his  credit.  But  on 
the  other  band,  when  moneys  or  drafts  were  paid 
by  the  said  Robert  Kershaw  to  hfis  said  banken 
for  the  specifia  purpose  of  meeting  anv  faiHs  of  eaD> 
change  accepted  by  the  said  Bob^  Kershaw  and 
made  payable  at  either  of  the  said  bankers*  or  their 
London  agents,  it  was  customary  for  the  sai4 
Robert  Kershaw  to  pay  such  moneys  or  drafts  to 
Clement  Royds  k  Co.  and  to  ftnmish  thMn«S  tl» 
same  tune  witk  a  copgr  of  such  bill  or  hllk  inaleed 
of  entering  the  particulars  of  such  moneys  or  drafts 
upon  such  form  or  paying  the  same  to  tbe  credit 
of  his  general  or  current  aooonnt.'* 
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case  tii^  were  not  jnitiKed  is  counter^ 
mauding  tke  iBstruttiooBoiioe  sent  to  their 
Loedon  agents.  Ab  between  the  plaintiffs 
ftnd  the  bank  there  was  an  impiiai  con^ 
tract 

'  Mr.  €imaa»  and  Mr.  NaM^  for  ^m 
defendants,  hanrnig  referrod  to 

Mrxav  r.  Bnaheli,  27  L»w  J.  Eap;  (N.s.) 
Esek  8^ 
and  submitted  that  there  wis  'no  pn^itj 
between  the  plaiatifb  and  tfaeoiseliTes  to 
sustain  the  present  smty  were  stopped  by 
the  Oonil 

Mr,  i>fcnm  appearedfor  Korsbaw's  widow* 
nnd  adndnististrix^ 

'  Mauns^  y.C.^^--Upan  tiie  ments  of  this 
case  I  am  with  the  plaintiffis,  and  should 
be  inclined  to  gifre  jndgmoit  in  their 
favoor,  bst  the  tedmical  point  is  too  strongi 
In  order  to  sustain  the  sait,  the  plaintiffiB 
mnst  shew  sooM  priidt^  between  tkemsdves 
and  the  bank.  Ne  donbt,  as  drawers  and 
holders  <^:this  billy  they  hmve  sulfered  bj 
the  bank  allowing  it  to  be  dkhononred, 
wiiick  is  the  «ot  complained  e£  The  defen- 
dants onght  to  have  given  notice  of  their 
intention  to  dishonour  1^  bill,  and  not  to 
have  received  the  money  for  the  express 
pnrpose  4f  taking  it  up,  and.  then  credited 
the  amount  to  Kershaw's  general  account 
But  what  is  there  on  the  face  of  the  biU 
to  constitute  any  privity  of  contract  between 
tiie  plaintiffs  and  the  defendants  t  There  is 
no  undertaking  gi^n  to  the  pktintiife  on 
the  part  of  the  bank.  The  bill  is  in 
these  terms :  ''Boohchile,  A|»rtl  5th,  Id€7. 
»^Fowr  mbnths  after  date  pay  to  our  Older 
19%l.  IT*.  6rf.,  addressed  to  Messrs.  J. 
Kershaw  &  Son,  King  Street  Mills,  Roch- 
dale,'' and  signed  ''John  Hill  in  Co.'' 
SlieB  across  the  bill  is  ^vmtt«i  in  the  usual 
form,  "  Accepted,  pa3nal^e  at  the  London 
and  Westminster  Bank,  Loudon. — -John 
Kershaw  k  Son.''  The  only  possible  ground 
upon  which  the  case  could  be  put  in  this 
CNwirt  is  that  of  trust;  accordingly,  the 
plaintiffs  charge  that  the  defendants,  b^ 
receiving  money  for  the  express  purpose 
of  meeting  this  bill,  became  trustees  fbr 
them  as  the  holders  of  the  bill ;  but  this  is 
clear,  tbat  if  it  could  be  shewn  that  the 


money  b^onged  to  the  plaiatifib  on  tke 
7th  of  August,  when  it  was  paid  into 
the  bank,  an  action  at  law  would  lie  against 
the  defendants  for  money  had  and  received 
to  the  plaintiffs'  use,  and  the  remedy  would 
be  at  law  and  not  in  equity.  But  here  we 
have  the  very  point  expressly  decided  by 
the  Court  of  Exchequer  in  this  case  <^ 
Moore  v.  Bushell.  The  circumstances  of 
that  case  are  very  similar  to  the  present, 
yet  it  was  held  that  the  drawer,  the  holder 
of  the  bill,  could  not  sue  the  bankers  for 
the  amount,  there  being  no  privity  to  sus- 
tain the  action.  The  money  therefore  is 
not  recoverable  at  law;  and  on  the  same 
principle  there  can  be  no  relief  in  this 
Court,  and  I  have  no  alternative  but  to 
dismiss  the  bilL 

June  L*--The  ease  was  again  i^ken  to 
en  the  question  of  costs. 
,  His  HoNOun  ordered  tiie  bill  to  stand 
dismissed,  without  costs  as  against  the 
bank.  Costs  of  Kershaw's  administratrix 
to  be  paid  out  of  his  estate. 

SoHcitoTs — ^Mr.  T.  RuMel  Kent,  ag«tkt  for  Meters. 
MolMWorth  ft  March,  Roehdale,  fbr  pUiBli£b ; 
MeMrs.  Non4i,  Allflo fcO(K»  agaits  iat  Mr.  R. 
Jackson,  Rochdale,  for  defendants ;  Meian. 
BeliirageA  MIddleton,  isf  the  repreaaaUtivo  of 
Mr.  Kerahaw. 


Jambs,  V.a 
June 


v.a  1 

U.     / 


In  re  keer's  policy. 


Equitable  Deposit  —  Simple  Contract 
Debt — Interest. 

Where  a  p0Ucj^  of  assurance  toasdeponted 
to  secure  a  simple  contract  debt^  without  any 
agreement  as  to  interest^  and  the  creditor 
paid  the  premiuwu  down  to  the  death  of  the 
<Wtor,— Held,  (following  Carey  v.  Doyne, 
5  Ir.  Ck  Rep,  lOiJ,  that  the  policy  wom 
vhargtd  not  only  with  the  original  debt  and 
the  amount  of  the  premiums,  but  also  with 
interest'  an  both  sums  at  il,  per  cent. 

This  was  a  petition,  under  the  Trustee 
Relief  Act,  in  respect  of  a  fund  of  1,073^. 
I68,6d,  3^  per  centw  Bank  annuities,  repre- 
senting a  sum  of  1,000^,  paid  into  court  by 
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tke  trustees  of  the  London  Life  Association. 
The  petition  stated  that  William  Grace 
previously  to  the  8th  of  July,  1850,  advanced 
the  sum  of  300/.  hj  way  of  loan  to  John 
Kerr,  who  promised  to  repay  the  same  to 
him ;  that  the  repayment  of  the  said  sum 
of  300/.  ^  and  interest "  was  secured  by  the 
deposit  by  the  said  John  Kerr  with  the  said 
William  Grace  of  a  policy  for  1,000/.  on 
the  life  of  the  said  John  Kerr,  which  had 
previously  been  effected  by  the  said  John 
Kerr  with  the  said  London  Life  Associa- 
tion; that  doe  notice  in  writing  of  such 
deposit  was  given  on  the  8th  of  July,  1850, 
to  the  London  Life  Association ;  that  the 
said  William  Grace  died  on  the  19  th  of 
October,  1862^  having  by  his  will  appointed 
Uie  petitioner  Thomas  Bowman  and  Walter 
Bovill  executors  thereof,  and  that  such  will 
was  duly  proved  by  the  petitioner  alone, 
Walter  Bovill  having  renoimced  probate. 
The  petitioner,  however,  by  his  affidavit^ 
stated  simply  that  the  sum  of  300/,  was 
advanced,  and  the  refnyment  thereof  seonrod 
in  the  manner  above  stated,  withont  making 
any  mention  of  interest 

John  Kerr  died  in  1867  intestate,  apd 
in  oonseqnenoe  partly  of  there  bebg  no 
legal  personal  representative^  partly  of 
doubts  as  to  the  validity  and  e^eot  of  a 
deed  assigning  all  his  property  to  a  trustee 
for  the  benefit  of  his  creditors,  of  which  a 
notice  appeared  in  the  London  Gazette 
a  few  days  after,  and  which  was  alleged  to 
have  been  executed  a  few  days  before  the 
deposit  aforesaid  (of  which  deed  the  Court 
ultimately  took  no  notice,  it  never  having 
been  executed  by  any  creditors  and  having 
since  disappeared),  the  trustees  of  the  Lon^ 
don  Life  Association  paid  the  said  sum  of 
1,000/.  into  court  Administration  to  the 
estate  of  Jolm  Kerr  was  soon  afterwards 
taken  out  by  a  Mr.  Murray. 

It  appeared  that  William  Grace  in  his 
lifetime  and  since  his  decease  the  petitioner, 
BB  his  executor,  paid  all  the  premiums  on 
the  said  policy  which  accrued  due  after  tke 
8th  of  July^  1850,  amounting  in  th»  wliole 
to  111/.  4^.  3c/.  No  payment  in  respect  of 
the  said  principal  sum  of  300/.,  or  of  the 
premiums,  or  of  tiie  interest  due  in  respect 
thereof,  had  ever  been  made  to  the  said 
William  Grace  or  to  the  petitioner,  and  the 
htter  now  dhumed  to  have  paid  to  him  out  of 


the  fnnd  in  court  41 1/.  4a  3dL  for  pftnoqad 
in  resjpeet  of  those  sonn,  and  36^/.  6s^  fen 
interest  thereon,  aA  the  mte  of  ^  per  cest^ 
besides  costs. 

Mr.  North,  in  support  of  the  petition, 
said  tiiat  on  tlie  question  of  interest,  the 
only  English  authorities  were 

Awiu^  4  Taont  ^%&, 
where  interest  had  been  given  on  b  debt 
secured  by  •  deposit  of  titie^deeda  and  a 
promise  to  execute  a  mortgage^  and 

Ashton  V.  Dalion,  2  ColL  66fi, 
where    the   point  was    discussed!,   but  it 
became  xumecessary  to  deckle  it  But  there 
-was  an  Irish  case  diieotiy  in  pokit, 

Carey  v.  Doyne,  6  Ir.  Ch,  Bep.  184, 
which  decided  that,  if  deeds  are  deposited 
by  way  of  equitable  mortgage  to  secure  a 
simple  contract  debt^  the  debt  bears  interest 
from  the  date  of  the  deposit^  and  by  reason 
of  it,  though  there  be  no  express  oontnu^ 
that  the  demand  should  bear  interest  In 
that  case  tibe  learned  Judge  (the  Bight 
Honourable  Cusaok  Smith,  the  Master  of 
the  Rolls  for  Ireland)  took  great  pains  to 
infbnn  himself  as  to  the  English  praetice, 
and  especially  as  to  the  facts  m  the  caae 
of 

ExpmU  Hadgh^  11  Yes.  403, 
erroneously  cited  in 

Chrutian*s  Bankrupt  Ltm,  2iid  ediil 
vol  2.  p.  278, 
and 

PtAodL  on  Mortgage,  5th  edit  yoL  2; 
p.  943, 
as  having  decided  that  no  interest  mnat  bt 
allowed,  if  the  debt  without  the  dcpodt 
would  not  have  earned  inter^t  Thegeoeni 
result  of  his  inqmnce  was  that  he  ieH  the 
same  doubt  as  was  expressed  by  Lord  Jne^ 
tice  Bruce  when  Vice  Chauceikir,  in  AMem 
V.  Datton;  but  being  bmtnd  to  decide  the 
question,  ke  considered  it,  and  oame  to 
tiie  ooncivsion  that  interait  ought  to  be 
allowed. 

Mr.  Higgim,  for  Price,  the  trustee  of  the 
last  deed  of  assignment,  objected  to  the  olaim 
fiir  interest — In 

Carey  v.  Doyne^  ubi  supra, 
there  was  a  memorandum  of  deposit,  whioh 
was  considered  equivalent  to  an  agreement 
to  give  a  legal  mortgage^  which  ietgai  vmt^ 
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gBge  wimld  AfdJiiTi^  indndtt  a  covetiaiit 
to  pay  imerert.  But  here  the  petitioner 
doea  not  allege  any  oontcact  to  pay  in- 
terest, and  Buoh  a  contract  will  not  1m 
implied — 

F^  ▼.  Neumum^  9  R  &C.  B78 ; 

Ghkiy  on  OotUruds,  59<$,  edit.  1868 ; 
not  even   in  the   oaae  i^  a  legal  niocfe* 
gage  where   the    deed  n  silent  on   the 
Mibleet-^ 

Thawtpson  t.  Drew^  30  Bear.  49. 
At  all  events^  he  cannot  have  men  tbao 
4^.  per  cent 

Mr,  Daniel  Jones,  for  the  adnlnistiator 
of  «f ohn  Kerr^  referred  to 

JShodeg  T.  Blu)de8,  Johns;  655;  a  c  29 

Law  J.  Rep.  (n.s.)  Ghana  41  & 
AMnmm  y.  Jonea,  2  Ad.  is  K  439^ 
Frtce  y.    the  Oreat  Western  Eadltsay, 
Company,  16  Mee.  &  W.  244;  &  a 
16  Law  J.  Eep.  (ir.s.)  Ghana  87. 

Mr.  Bobinmn^  for  the  tnisteee  of  the 
Loraka  Life  AssooiatioiL 

Jahbs,  V.G.  h^  that  the  petitioner  was 
entitled  to  interest,  thongk  cmly  at  4^  per 
cent  If  he  had  had  to  determine  the  case 
for  the  fir6;t  time  he  ehonkl  have  determined 
it  in  the  same  way  as  the  Irish  Master  of 
tiie  Eelky  who  was  a  very  able  Judge,  had 
done  in  the  case  which  had  bem  citML  An 
equitable  mortgage  by  deposit  was,  in  &ot, 
equivalent  to  an  agreement  to  execute  a 
legal  mortgage  in  the  usual  form,  which 
would  indhode  a  covenant  for  payment  of 
intereet ;  and,  even  if  that  were  not  ao,  he 
would  at  least  be  entitled  to  as  much  as 
would  cover  the  damages  that  a  Court  of 
kw  would  award  But  anyhow  he  waa 
bound  by  the  deeisiDik  of  tl»  Irish  Govrl^ 
especially  on  a  point  like  this,  on  which  it 
waa  itefy  important  that  the  law  should  be 
nnif ormt  but  mattered  little  which  way  it 
was  settled.  There  would,  therefore,  be  a 
declaration  that  the  petitioner  was  entitled 
to  the  300^.  and  the  advances  for  premiums, 
with  interest  at  4i.  per  cent  on  such  sums 
from  the  date  of  the  respective  advanoea 
The  costs  of  all  parties  (those  of  the  in- 
surance company  as  betweeu  solicitor  and 
dient,  but  not  including  any  charges  or 
expenses)  to  come  out  of  the  ^d  in  courts 


and  the  balanoe  to  be  pakl  to  tbe  le^il 
personal  representative  of  Keir. 

Soliciton— Menra.  Wdstall  &  Boberto,  agents  fbr 
Meflsn.  CoxweQ,  Banett  ft  Stanton,  Sonth^ 
ampton,  for  p^tioner ;  Metan.  Druoa,  Sona  ft 
JaokmiB,  for  tha  Intmoioa  oompany ;  Meaasa^ 
Lewia>  Mmaa^  Kona  ft  Lon^dais  fov  tha 
trottoaa. 


CAntKS,  L.  J. 
1867, 
Nov, 


L.  J.  )  Tn 


re  THE  EWKMOKD  HTLX 
HOTEL  COMPANY. 

(kino's  case,) 


Bankruptey — Creditor^  Deed' — Chvenaid 
to  pay  in  full  at  end  of  Ttso  Ye<»rs — Futttrt 
Oalls  on  Shares. 

A  deed  of  arrangement,  under  the  I92nd 
rndion  of  the  Basdcruptcy  Act^  1861,  c<m- 
taisdng  no  cessio  honorum,  hut  postponing 
payment  of  the  creditort^  d^t^for  twoyearsi 
and  givitig  to  tks  creditors  no  adsfambage 
beyond  a  covenant  to  pay  in,  full  at  -Urn 
expiraiion  of  that  period^  is  not  necessarily 
invalid;  and  where  there  is  no  fraud  or 
inequality  among  the  eredOorSj  the  Court 
will  not  ptdffs  of  the  reasonableness  of  the 
deed. 

At  th6  date  of  the  deed  the  company  tsas 
still  going,  but  was  shortfy  afterwards 
ordered  to  be  wound  up :— ^fidd  (reversiofff 
the  decision  of  Wood,  V.G. ),  that  as  the  deed 
provided  only  for  eansting  debtSy  the  future 
calls  were  not  within  its  scope,  and  the  qfi" 
dal  liquidator  wets  not  precluded  by  the 
deed  from  proceeding  againet  the  debtor. 

This  was  an  aj^teal  from  the  deci^on  of 
Wood)  y.G.y  reported  36  Lam  J.  lUp.  <N.&) 
Ghanc  718,  where  the  fa6ts  are  stated. 

The  official  liquidator  appealed 

Mr,  K  K,  Karslake  and  Mr.  W.  W. 
Karslake,  for  the  appellant. — Since  the 
deed  and  the  schedule  of  debts,  which  is 
in  Bubstanee  part  of  it,  contained  no  men- 
tion of  the  official  liquidator's  claim,  the 
deed  is  bad«  The  registration  is  invalid 
Greditors  who,  like  the  c<mipany,  are  not 
parties  to  the  deed  cannot  taJce  advantage 
of  it    Therefore,  there  is  an  inequaUly  ia 
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its  effects  upon  different  creditors.  More- 
over, the  deed  is  unreasonable  in  its  pro- 
visions. The  creditors  get  absolutely  nothing 
for  ^ving  up  their  rights  for  two  years. 
Pi^senting  creditors,  therefore,  are  not 
Jbound  by  it. 

They  cited  on  these  points 
V.    Johi^iiv,BarraUy^La,wJ.  Rep.  (k.s.) 

Exch.  15  ;  a.c  Law  Rep.  1  ExcL  65. 
.,     Slone  V.  JelUcoe,  3  Hurls.  <k  C.  263 ;  s.  c. 

34  Law  J.  Rep.  (N.a)  Exch.  11. 
Ex  parte  Godden,  1  De  Gex,  J.  ic  S. 
,  .     560is.<%32LawXRep.(«.8.)Bai>kr. 

37..  , 
The  Che^Ur field  and  Midland  SilksUm^ 

Colliery    Company    v.     Hatekins^  3 

Hurls.   &  C.   677 ;  34  Law  J.  Rep. 
...      <K.^.)  Ejcck  121. 
-.    Jlderton  v.  Jewell^  14  Com.  R   Rep, 

N.S.  665  'y  s.  c.  33  Law  J.  Rep.  (n»8.) 

aP.  14S. 
In  any  view  of  the  Gas«  we  ought  not  to 
be  precluded  from  proceeding  in  vespeot  of 
calls  made  after  the  date  of  the  deed,  for 
ttose  at  all  events  weie  not  oovered  by  the 
deed.  It  wiU  ba  noticed  that  the  company 
was  not  ordered  to  be  wound  up  till  alter 
the  date  of  the  deed,  and  there  waa  no 
reason  why  it  should  be  assumed  that  any 
calls  would  be  made.  Therefore^  clearly 
the  future  calls  could  not  be  proved. 

Mr,  Northy  for  the  respondent  King^  on 
the  first  points  raised  by  the  appellant^ 
citedy  in  addition  to  some  of  th^  cases  cited 
below — 

Woods  V.  De  MaUoa,  Law  Rep.  1  Exch. 

91]    8.  a  35    Law    J.    Rep,  {k.s^) 

Chaaa  Exoh.  64. 
Oresty  v.  Gibson^  Law  Rep.   1  Exch. 

112;  S.C.  35  Law  J.   Rep.  (N.a) 

E3wk74. 
And  on  the  last  point,  again  relied  on 
WiUianu  v.  Harding^  35  Law  J.  Rep. 

(nj^.>  Bankr.  25 ;   s.  c  Law  Rep.  1 

H.L.9. 

'  Mn  K  K,  Karihke  replied. 

-  IjO&d  Justicx  Caibi^s. — ^Theie  seems  to 
be  but  little  difficulty  as  to  the  firot  two 
calla.  Ths  debtor  executed  a  deed  under 
the  Bankruptcy  Act,  1861,  made  between 
bimseif  and  his  oreditors^  not  by  namef  but 
ooUectivBly.    Every  person  who    was   a 


creditor  might  have  olaimed  the  benefit  of 
the  deed,  and  enforced  observ»ioe  of  its 
provisions.  There  is  therefore  no  gronad 
for  contending  Uiat  any  inequality  existed 
as  regards  differentclasses  of  creditors.  N^mM, 
it  was  contended  that  the  provisions  were 
unreasonable,  because  it  gave  the  creditors 
no  advantage  other  than  the(y.  would  have  had 
if  it  had  not  been  executed,  but  it  gave  u^ 
rights.  It  is  not  the  duty  of  this  Court  to 
judge  of  tho  reasonableness  of  a  bargain 
between  creditors  and  their  debtors^  It  haft 
only  to  see  that  the  deed  does  not  beac 
unequally  between  different  classes  of  cre- 
ditors, a4d  that  there  has  been  ao  fhmd  or 
undue  influence. 

If  it  be  frea  firom  these  oljeotions  the 
law  has,  whether  wisely  or  unwisdy,  de- 
clared that  the  n^jority  of  nroditers  d^kU 
bind  the  minority.  As  to  the  oalls  already 
due^  therefore,  I  am  in  accordance  with 
tiie  Vice  Chancellor.  The  only  difficulty  I 
have  felt  relates  to  the  last  call  made  after 
the  date  of  the  deed.  The  argument  before 
tiie  Vice  Chancellor  does  not  appear  to 
have  called  his  £[onour's  attention  to  the 
distinction  between  the  two  seta  of  calls^ 
and  I  have  not  therefore  the  advantage  of 
his  opinion  on  this  question  (1).  The  75th 
section  of  the  Companies'  Act,  1662,  pro^ 
vides  that  the  liability  of  a  contributory  to 
cdls  shall  be  a  debt  in  bankniptey,  and 
that  an  estimated  value  shall  be  put  upon 
future  calls;  and  it  was  argued  that  this 
applies  also  to  a  proof  under  an  arrange- 
mmttlaed.  But  the  deed  in  tius  <m8e  H 
not  in.  the  form  gefUi  in  Sckedule-D^  of 
the  act.  It  contains  no  ces$to  bonorumf 
and  is  therefore  not  one  of  those  deeds  to 
which  the  act  provides  that  the  law  and 
practice  of  bankruptcy  should  apply.  It  is 
a  special  bargain  between  the  debtor  and 
his  creditors,  and  the  Court  must  take  the 
deed  as  it  stands  and  endeavour  to  ascer^ 
tun  what  its  meaniag  is. 
.  The  recital  seems  to  point  to  debts  fii 
prcesenti  only,  and  these  tke  debtor  is  to  be 

(1)  Th«re  teema  to  have  been  soiDie  miiBBi|ipT«- 
heniion  Sn  hie  Lovdeblp^s  fl^ikl  oa  this  poial»  W  ttii 
Vice  Chanoellor*8  attention  wm  called  to  the  qM0> 
tion  of  the  future  cftlls,  and  dealt  with  by  him — 
see  the  former  report,  86  Iaw  J.  Rep.  (v.a) 
Chano.  p.  7^h 
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^otred  tixnid  to  parf,  hid  property  YMng  itt 
l^e  mean  timepreserred  from  process.  This 
provision  is  foUoired  by  a  covenant  by  the 
creditors  not  to  enforce  payment  of  any 
debtd  '^now  due  and  growing  due  iVom 
him  upon  any  security  or  otherwise."  And 
^en  comes  the  covenant  by  King  that  he 
woiftld  at  the  end  of  two  years  pay  to  cadi 
df  his  creditors  "  the  debt  owing  by  him  to 
such  creditor  with  interest  thereon  at  the 
rate  of  dL  per  cent,  per  annum  firom  the 
date  of  these  presents."  It  would  be  absurd 
to  snpposcthat  he  wonld  pay  interest  from 
the  date  of  the  deed  upon  calls  not  made 
tOl  months  after  the  date  of  the  deed. 
There  is  a  covenant  to  pay  within  three 
months  the  costs  of  those  creditors  who  had 
commenced  actions,  with  a  provision  as  to 
lAieir  rendering  aobounts  of  their  costs. 
It  might  be  that  Aitnre  calls  weie  not  cofh" 
sidered  at  all;  and  this  seems  probable; 
for  specific  sums  are  mentioned  relating  to 
oalls  in  snndry  companies,  but  no  mention 
is  made  of  fUture  calls,  as  if  it  were  thmight 
that  by  including  such  calls  the  whole 
arrangement  might  be  upset  and  the  assent 
of  the  creditors  not  obtained.  I  lay  a  stress 
upon  this  point,  but  rely  upon  the  words 
of  the  deed,  and  I  think  they  do  not  include 
fotnre  calls.  Therefore  I  must  differ  from 
the  Vice  Chancellor,  and  decide  that  the' 
order,  so  far  as  it  applies  to  them,  must  be 
disobai^ged  (2). 

Solioiton*-Mr,   F.  W.  Dohnan*  for  anpeUaat; 
MeisnL  Wetti^  k  EobMrta,  for  reipondent. 


Malins,  V.C. 
March  3. 


mjiaxR  Vi  HimTSiL 


(2)  See  as  to  including  fVitdte  eiHi^  when  ibe 
company  la  already  in  course  of  winding-op,  Ia  rt 
Pickering  (1)  ;  and  where  the  company  is  a  gomg 
ooncem  MariixCi  Patent  Anchor  Cffrnpamy  ▼. 
ifortafi  (9,  and  other  «AMM  cited  jMf(»  Bankr.  pu  1« 
note. 

(1)  Poit,  Bankr.  1. 

(2)  87  Law  J.  Rep.  (v.s.)  Q.B.  98. 


Antenuptial  Setttentent — Voidanee  6/ 
against  Creditors — Fraud  of  Hxaiband  atii 
Wife, 

Defendant,  pending  an  ttd^  aghinti 
hiin  for  the  recovery  of  a  debt,  married  a 
woman  with  ^ujhom  he  had  cohabited  for 
several  yean,  and  in  6on!nderai^>n  of  the 
marriage  evented  a  settlement  of  cdt  hi$ 
property.  The  Court;  vpon  (he  suit  of  the 
creditor,  finding  thai  the  wife  had  knowledge 
of  the  facts,  declared  the  settlement  fraudu- 
leni  and  void. 

On  the  12th  of  February,  1867,.  the 
defendant  Robert  Hunter  received  ndtice 
Of  trii^  inf  respect  of  aA  action  cc^menced 
against  him  by  the  plaintiff  Margaret 
Bolmer,  for  the  recovery  of  1^0^  and 
certain  arrears  Of  interest  due  to  the  plains 
Mff  upon  the  d^endant*8  promissory  hote.  ' 

On  the  15th  of  February,  Hunter.  \tt 
consideration  of  his  then  intended  marriage 
with  Sarah  Pounder,  settled  the  whole  bf 
hia  property  (inchtding  his  furniturd  and: 
oUier  effects)  upon  trust  tor  her  fbr  Hfe, 
abd  afterwards  for  his  son  by  a  previous 
marriage.  Hie  settlement  (which  contained* 
a  power  of  revocatlony  was  prepared  by 
Hunter's  attorney  in  the  action.  The  mat^* 
rfage  was  solemnised  on  the  18tfa  of 
February. 

On  the  1st  of  March,  the  plaintiff  re- 
covered a  verdict  in  the  action  for  183/. 
17*.  and  costs.  Judgment  was  entered  up 
on  the  6th  of  May ;  on  the  14th,  Himter 
was  arrested  for  nonpayment  of  the  debt, 
and  after  two  months'  imprisonment  was 
adjudicated  a  bankrupt 

The  plaintiff  having  proved  her  debt 
under  the  bankruptcy,  filed  the  present  bill 
to  set  aside  the  above-mentioned  settlement 
as  fraudulent  and  void,  alleging  that  it  had 
been  executed  by  Hunter  with  intent  to 
defeat  and  delay  his  creditors. 

It  appeared  in  evidence  that  Hunter  and 
Sarah  Pounder  had  cohabited  together  as 
man  and  wife  for  many  years  previous  to 
their  marriage ;  and  the  bill  charged  that 
die  execution  of  the  settlement  and  the^ 
solemnization  of  the  marrii^e,  while  th^ 
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action  was  pending  was  hastily  and  frau- 
dulently determined  upon,  with  the  privity 
and  concurrence  of  Sarah  Pounder,  in 
order  to  defeat  the  recovery  of  tha  plMu- 
tiff's  debt. 

Sarah  Hunter  (the  wife),  by  her  affidavit, 
admitted  that  she  knew  of  the  action 
pending  against  Hunter  at  the  time  of  the 
marriage,  but  stated  that  Hunter  had  in- 
formed her  that  he  did  not  owe  the  money 
for  which  the  action  was  brought;  she 
further  swore  that  their  marriage  had  been 
agreed  upon  long  before,  but  was  put  off 
in  oonseqnence  of  her  ill  health. 

Other  facts  bearing  upon  the  case  will 
be  found  stated  in  his  Honour's  judgment 

The  plaintiff  was  the  only  creditor  who 
proved  under  the  bankruptcy. 

Mr,  Bagskawty  for  the  plaintiff. — The 
case  comes  within  the  principle  of 

Columbine  v.  PenAally  1  Sm.  Sc  Qit 
228. 
It  is  clear  that  the  intended  wife  knew  of 
the  circumstances  and  was  party  to  the 
fraud;  and  therefore  the  marriage  con- 
sideration ^Edls.  Moreover,  the  execution 
of  this  settlement  left  Hunter  in  a  state 
of  utter  insolvency,  and  was  in  itself  an 
act  of  bankruptcy  within  the  terms  of  the 
70th  section  of  the  Bankruptcy  Act,  1861 
(24<fc25Vict  c.  134). 

Mr,  Herbert  Smith,  for  ihe  defendants, 
Hunter  and  his  wife,  and  the  trustees  of  the 
settlement. — ^The  consideration  of  marriage 
is  sufficient  to  support  an  ante^nuptial  set- 
tlement, notwithstanding  the  indebtedness 
of  the  settlor  — 

Campttm  v.  Cotton,  17  Ves.  263. 
Ex  parte  M^Bumie's  Trustees,  1    De 
Gex,  M.  &  G.  441 ;  s.  c.  21  Law  J. 
Rep.  (n.s.)  Bankr.  16. 
Even  if  the  Oourt  imputes  ftaud  to  the 
husband,  the  wife  Is  a  purchaser  for  value, 
and  is  not  shewn  to  have  participated  in 
any  fraudulent  intent    In  the  absence  of 
clear  evidence  to  the  contrary,  the  marriage 
will  be  presumed  to  have  been  honestly 
contracted,  and  the  settlement  must  be 
ttpheld— 

Fraser  v.   Thompsm,  1  Giff.  49;  8.e. 
29  Law  J.  Eep.  (n.s.)  Ghana  402. 
That  case  was  reversed  on  appeal  (4  De 
Gex  4c  J,  659),  because  it  was  then  shewn 


that  tiie  settlor  had  <»nuDiUed  acta  of 
bankruptcy  within  the  knowledge  of  tte 
intended  wife  before  the  exectiHon  of  tlife 
settlement  But  there  was  no  act  of  bank- 
ruptcy in  the  present  case.  At  aU  eventa^ 
the  settlement,  if  volnutaiy  as  agadnst  en- 
ditors,  will  subiast  for  all  otber  pmposeGH^ 

Ex  parte  BeU,  1  Glyn  di  J.  383. 

Smith  v.  OherriU,  36  Law  J.  Rep.  (Ua) 
Chano.  738 ;  s.  c  Law  Eepw  4  £q. 
390. 

Maliks,  y.O.^-The  prindplea  ar«  ^un. 
No  doubt  a  man  indebted  may  upon  Idb 
marriage  make  a  settlement  1^  Bkprepei^, 
provided  sneh  settkmisiit  is  made  booeaAy 
Bxtd  in  good  faith.  But  it  is  clearly  e8(ts^ 
lished  now  that  marriage  oanniyi  be  made 
the  means  of  committing  fraud,  «lthoa^ 
it  is  necessary  to  shew  that  the  wife  was 
connected  with  and  party  to  the  frauds 
make  the  settlement  invalid  as  against  her. 
Gf  course,  if  there  was  an  act  of  bankruptcy 
before  the  marriage,  the  property  wioold 
not  belong  to  the  husband  at  alL  Bttt  tUs 
case  does  not  go  to  the  length  of  ahewifig 
that  any  act  of  bankniptey  was  commitl^ 
before  the  marriage.  The  rule  I  intend  to 
adhere  to  is  that  which  is  laid  down,  in 
Oolombine  v.  Fenhall,  by  Yiee  CflMnodknr 
Stuart  ( 1 ) !  "  Where  there  is  evidence  of  on 
intent  to  defeat  and  delay  oreditora  and  Id 
make  the  celebration  of  marriage  part  oi 
a  scheme  to  protect  property  against  the 
rights  of  creditors,  we  consideration  of 
marriage  cannot  support  such  a  eet^ 
went" 

Now,  what  are  the  facts  I  have  to  deal 
with  here  ?  Robert  Hunter,  the  settior,  had 
been  married  three  times ;  the  third  wdls 
died  in  1856  ;  his  present  wife  had  lived 
with  him  during  the  life  of  his  third  wife 
as  housekeeper,  and  returned  to  live  widi 
him  again  shortly  after  the  third  wife's 
death.  We  have  her  own  admHsion  tiiat 
from  the  year  1860  she  was  living  alone 
in  the  same  house  with'  him,  therefere  ^e 
was  bound  to  get  married  without  delay, 
if  there  was  ever  a/ny  intention  of  marrti^ 
Then  she  states  tluit  they  had  agreed  t6 
marry  some  time  before,  but  her  iUnen 
prevented  it  Thefe  isy  however,  no  evidoioe 

(1)  1  Sim.  ft  Oil  256. 
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that  she  was  ill,  aod  I  believe  it  is^a  mere 
pretence.  There  was  nothing  to  prevent 
their  being  married  before  if  they  had 
wished  it,  and  I  have  not  a  shadow  of  doubt 
Bpon  the  evidence  that  they  were  cohabiting 
together  all  those  years  as  man  and  wife^ 
but  there  was  no  contemplation  of  mar- 
riage taking  place  till  after  the  notice  of 
trial  was  served  upon  the  settlor. 

Then  with  rc^rd  to  the  plaintiff,  we  find 
that  she  was  a  creditor  of  many  years*  stand- 
ing; the  interest  of  this  money  was  of  great 
consequence  to  her,  and  she  frequently 
importuned  Hunter  to  pay  off  the  debt  (vr 
keep  down  the  interest,  while  he  aa  often 
oTaded  payment,  pretending,  amongst  other 
things,  that  the  Statute  of  Limitations  was 
a  bar  to  her  claim,  though  there  can  be  no 
doubt  that  it  was  a  perfectly  valid  debt 
She  brought  her  action,  and  notice  of  trial 
was  given  on  the  12th  of  February.  Under 
thiese  drcumstanees,  knowiog  that  the  ver- 
dict and  the  trial  would  go  against  him. 
Hunter  allows  his  solicitor,  who  clearly 
had  notice  of  all  the  £acts,  to  prepare  th^ 
instrument,  by  which,  in  considemtion  of 
the  marriage,  got  up  for  the  mere  purpose 
of  giving  colour  and  pretended  value  to 
the  settlement,  and  pendipg  the  notice  of 
trial,  all  his  property  is  put  into  settle- 
meut ;  the  deed  is  executed  on  the  1 3th, 
and  the  marriage  takes  place  on  the  18th 
of  February.  There  was  throughout  these 
pococeedings  but  one  object,  namely,  to 
commit  fnaud;  and  on  the  principle  of 
Coicvihine  v.  Fenhallf  to  which  I  have 
already  adverted,  the  consideration  of  auur- 
dage  fails,  and  the  settlement  cannot  be 
supported.  The  fact  is,  that  the  doctrines  of 
this  Court  upon  this  subject  have  been  much 
modified  in  recent  times ;  it  is  dearly  settled) 
in  my  opinion,  that  marriage  cannot  be  made 
the  means  of  fraud,  and  if  that  considera- 
tion is  merely  got  up  for  the  pui^)ose  of  de- 
feating creditors,  the  intending  wife  being 
a  party  to  the  fraud,  it  will  not  be  supported. 
In  the  present  ease,  I  am  satisfied  that  the 
wife  had  knowledge  of  all  the  facts  and  • 
was  implicated  in  the  transaction,  and  the 
Court  would  fail  of  justice  if  it  allowed 
such  an  attempt  at  fraud  to  prevail  I  must 
therefore  declare  that  this  settlement  is 
fraudulent  and  void  as  against  creditors. 
When  the  settlor  has  satisfied  his  creditors, 
then  he  may  give  the  property  away  as  he 
Niw  Sbrhs,  38. — CHAiia 


pleases.   The  decree  will  be  with  coats 
against  R.  Hunter. 


Sofidtort--Mr.  J.  T.  MHler.  Agent  for  Mr.  A.  W. 
Bobiog,  Hartlepool,  for  plaintiff;  M«M«.  Gold 
ft  Son,  Agpinto  ibr  Mr.  W.  Tbdd,  Hartlepool, 
for  tbedefendaiit0» 


Loan  BoKiLLT,  M.E.  \ 

Jan.  21,  22]       >     DAVisa  «.  sxail    . 
Feb.  10.  j 

Implied  EanemenZ — Way  of  Neeemly — 
Acquiescence. 

if  amlh^  p¥ircha9e  of  land  dtetr  art  cir- 
cumstances shewing  a  clsar  intaUian  in  tie 
persons  interested  that  there  should  be  a  right 
i^toayover  ity  the  pwrckaseTf  haoing  st^ffi^^ 
this  intention,  to  be  acted  on,  cannot  after- 
boards  diepnte  the  rights  although  it  was  not 
reserved  in  the  conveyance  to  him. 

The  defendcmt  bought  the  lease  of  a  house 
mth  a  road  leading  through  it  under  an 
arehtsay,  Theacyotninglandwaslaidoutfor 
building  so  as  entirely  to  surround  a  central 
plot  ( intended  tobe  usedasmews)  witA  houses^ 
leanng  the  road  under  the  archway  the  only 
means  of  access  ;  but  the  building  was  then 
so  little  advanced  thcst  the  plot  could  still  be 
approached  in  other  utays.  The  lease  c«i- 
tai$^  covenants  by  the  Umee  to  complete  the 
house  according  to  a  specified  plan,  which 
comprised  the  aiffoinin^  land  and  buildings; 
but  the  defendant  declared  that  he  had  never 
seen  the  plan,  No  right  of  way  was  reserved 
in  the  lease  or  in  the  assignment  to  the  defen- 
dant,  but  both  contained  maps  in  whkh  the 
site  of  the  arch  was  described  as  a  gateway. 
The  defendant  did  nothing  for  seven  or  eight 
months^  and  then  blocked  up  the  archway  : — 
JSeld,  that  he  could  not  dispute  the  right  ^f 
way^  and  i^junGUon  granted  accordingly. 

The  question  in  this  case  was  whether 
the  plaintiff  waa  entitled  to  a  right  of  way 
over  the  defendant's  land.  In  March,  1867, 
the  lease  of  the  land  in  question,  with  an 
unfinished  house  (called  No.  2,  Erskine 
Eoad)  standing  upon  it,  was  assigned  to 
the  defendant  The  lease  contained  cove- 
nants by  the  original  lessees  to  complete 
the  house  according  to  a  plan  and  specifi- 
cation approved  by  the  surveyor  of  the 
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lessor,  and  not  to  alter  it  without  the  licence 
of  the  lessor. 

The  plan  thus  referred  to  extended  to  a 
larger  plot  of  ground,  of  which  the  defen- 
dant's land  formed  part.  In  the  centre  of 
this  plot  were  mews,  surrounded  by  build- 
ings on  every  side,  and  approached  only  by 
a  road  under  an  archway  leading  through 
the  house  No.  2,  Erskine  Road.  The  defen- 
dant  denied  that  he  had  seen  the  plan  before 
be  bought  the  lease.  It  had,  however, 
already  been  partially  carried  out  The 
sesult  of  the  evidence  on  this  point  was 
considered  by  the  Master  of  the  Rolls  to 
be  OS  follows : 

In  Erskine  Road  the  houses  were  built 
and  the  passage  under  the  house  No.  2  was 
made  leading  to  the  spot  where  the  mews 
^ere  begun  ;  the  buikdngs  on  one  side  of 
the  mews  were  begun  ;  those  on  the  other 
side  were  not.  Some  of  the  houses  in  Ainger 
Hoad  (which  ran  at  right  angles  to  Erskine 
Road)  were  begnn,  but  there  was  still  com- 
pile access  to  the  mews  across  the  fields 
fkom  Ainger  Road;  and,  in  truth,  lime, 
bticks  and  other  building  materials  were 
Mill  constantly  carted  over  the  fields.  The 
Ibot^pavement,  however,  was  interrupted 
«l  the  archway ;  the  kerbstone  was  rounded 
off  on  eadi  side,  and  the  entmnce  paTed  as 
ii  woal  in  entrances  to  mews. 

Neither  the  lea»e  nor  the  assignment 
ocbtained  any  reservation  of  or  aliusion  to 
K  right  of  way,  but  on  both  of  them  a 
gR>nnd*plan  of  the  house  was  drawn,  on 
which  the  site  of  the  ardi  was  described  as 
»  gateway* 

>  Hie  defendant,  seven  or  eight  months 
after  his  purchase  of  the  lease,  blocked  up 
tlM  archway  with  the  view  ctf  turning  it 
into  a  shop.  The  plaintiff,  who  had  since 
tiie  date  of  the  assignment  to  the  defendant 
become  interosted  in  ^e  remaining  part  of 
the  ^ot  of  land  comprised  in  the  lessor's 
plan,  under  an  agreement  for  a  lease,  filed 
tii0  present  bill  to  restrain  the  defendant 
ftom  doing  BO. 

Mr,  Orakam,  Hastinpi^  for  the  plaintiff, 
aigued  that  the  defendant  having  bought, 
taJbgect  to  a  plan  which  miuie  the  way  one 
of  necessity,  tho  right  was  nsserved  by 
Implication.    He  cited 

8oJfi€idY.  Brawn,  33  Law  J.  Rep.  (n.s.) 
Chauc.  249. 


Mariand  v.  Cook,  37  Latr  J.  Rep.  (n.s.) 
Chanc  825 ;  s.  c  Law  Rep.  6Eq.  2». 

Pfer  V.  Carter,  1  Hurls.  4  N.  91 6  ;  s.  ci 
26  Law  J.  Rep.  (K.a.)  Excb.  258. 

JSwart  V.  Cochran,  4  Macq.  117. 

Dann  v.  Spurrier,  7  Ves.  231. 

Mr.  StutkgaU  and  Mr,  Wicken$,  for  th<8 
defendant,  contended  that,  the  gmnt  having 
been  made  without  reservation,  the  grantor 
could  not  derogate  f^om  it;  and  that  Um 
way  was  not  strictly  one  of  nectesity.  Hi* 
buildings  were  not  raised  on  all  the  othe^ 
sides  of  the  mews  at  ih&  time  when  the 
defendant  purchased,  and  it  was  then  poesi* 
ble  that  the  {)lana  might  never  be  carded 
into  effect.    They  cited 

Dodd  V.  Burehdl,  1  Huris.  ic  C.  US. 
W</rtkmgion  v:  Gvmson,  2  El.  &  El.  618. 
Plant  V.  Janus,  5  B.  «fe  Ad,  791 ;  s.  e. 

8  Law  J.  Rep.  (n.s.)  K.B.  64. 
Thomson  v.  Waterlot»,  37  Law  J.  Rep. 
(N.B.)  Chanct  495;  s.c.  Law  Rep. 
6  Eq.  ^Q. 
LangUy  v.  Hammond,  87  Law  J,  Rep. 
(n.8.)  Ezch.  118;  a.  e^  Law  R^.  % 
£xoh.  161. 

Ibe  Master  of  thb  Rolls  (Feb.  lO^ 
after  stating  the  facts,  said  ^^  I  am  6f 
opinion  Uiat  this  is  and  was  a  Way  of  neoes* 
Btty;  that  it  was  apparent  that  it  wM] 
that  the  defendant  had  notice  ^at  it  was  j 
and  that  it  is  not  now  in  his  power  to 
dispute  that  it  was»  la  ^e  firet  pkoe^  be 
saw  distinctly  the  archway;  he  bon^^  fiie 
house  subject  to  the  archway.  For  what 
purpose  did  he  suppose  that  the  archway 
was  made,  unless  as  a  mode  of  access! 
Moreover,  the  foot  pavement  was  inter* 
rupted;  the  kerbstone  Was  rounded  off  and 
the  entrance  to  the  mews  paved.  The  mews 
theinselves  v^ete  then  in  coufee  of  ereetion, 
and  one  side  had  been^  if  not  completed,  tiX 
least  sufficiently  erected  to  shew  the  scbp^ 
and  plan  of  it,  and  the  words  *' Erskine 
Mews  "  were  written  over  the  archway.  In 
my  opinion,  if  he  claimed  or  intendsd  !• 
claim  the  right  of  stopping  the  paasn^e,  he 
was  set  on  inquiry  as  to  the  mode  in  which 
the  lessees  were  bound  to  perform,  or  Were 
about  to  perform,  the  building  oontracCa 
they  had  entered  into.  The  slightest  inspec- 
tion of  the  plan  would  have  shewn  toa 
that   the  way   under   the   ardiWagr  wais 
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to  be  the  only  way  to  the  me?pa  when 
tb^  design  wufi  completed.  Does  the  de- 
fendant do  anything?  Nothing  at  alL 
He  seea  the  houses  in  Ainger  Road 
gradually  rising ;  he  sees  the  other  side  of 
the  mews  erected;  he  sees  the  access  at 
the  extremity  barred  by  a  wall.  It  is  not 
petended  that  the  plan  was  altered  to  in- 
j.are  him,  and  wben  all  this  is  done  he  says, 
**  This  way  may  be  a  way  of  nec^sity  now, 
but  till  tihe  buildings  were  completed  it 
was  not  You  might  have  driven  across 
the  fields;  and  therefore  I  had  no  notice." 
This  is  not  language  which  a  Court  of 
equitpr  will  albw  a  person  situated  in  the 
position  of  the  d^endant  to  use.  It  is 
obvious  that  unless  he  wilfully  shut  iiis 
eyes,  he  must  have  seen  that  the  plan 
gra<iually  proceeded  on  the  principle  that 
^is  way  through  the  archway  was  the 
only  mode  of  access  to  the  mews.*  I  agree 
with  the  observation  of  counsel  that  the 
case  of  Daim  v.  Sptirritr  and  the  other 
cases  of  that  class  apply.  The  slightest 
inquiry  or  the  most  cadu^  observation 
9^ould  have  shewn  tbe  d/e£endant,  if,  in- 
deed, he  did  not  know  all  along,  as  I 
believe  he  did,  what  was  intended.  I 
am  of  opinion  that  the  injnnction  against 
the  defendant  in  the  terms  of  the  first 
paragraph  of  the  prayer  of  the  bill  must  l^ 
made  perpetual,  and  that  the  oosts  must 
foUow  the  event 


SoUoStorv— Mr.  G.  F.  Mkat,  for  p^aiaiiff ;  Mocsn. 
Uoderwood  ft  Cdman,  for  defendant. 


Mauns,  V.C.  I 
May  27.       f 


BOBSON  V.  DOPDB. 


PrcKUce— Taking  BUI  of  the  FUe^ 
lU^sory  Suit — Indemnity  againti  Goet9^^ 
Fiibriciuid  Interut  of  Plaintiff, 

Where  a  man  sueBfor  his  own  Imieftt  and 
at  his  oum  peril  under  no  indemnHy  for 
09$t$f  he  must  be  allowed  to  bring  hie  bill  to 
a  hearing,  sul^fect  to  tJie  efcceptione  specified 
m  Seaton  v.  Grant,  36  Law  J.  Mep.  (N.a.) 
C^anc.  638. 

But  where  the  plaintiff  is  merely  the 
puppet  of  another  man^  by  whom  he  is  ui- 
demnifUd  against  risk  in  the  suit,  and  the 


euii  purportiti^  to  be  his  is  substantiaU^ 
that  of  another,  the  Court  will  upon  motidm 
order  the  biU  to  be  taken  off  tkefile;  and  if 
is  not  necessary  to  defer  the  objection  ugdif 
the  hearing  of  (he  cause. 

Observations  o»  Seaton  v,  Qrant  tmd 
Forrest  v.  the  Manchester,  Sheffield  an4 
Lincolnshire  Railway  Company,  9  Weekly 
Rep.^l^. 

Bill  by  Thomas  Banon  Bobson^  joiner^ 
on  behalf  of  himself  and  all  other  the  mem* 
ben  of  the  Newcas^-upoa-Tyne  Permft^ 
nent  Benefit  Building  Society,  except  the 
defendants,  against  the  trustees  and  diree)> 
tors  of  the  society,  charging  them  with 
procuring  an  illegal  and  invalid  rule  to 
be  passed  to  enable  the  society  to  borrow 
money,  with  issuing  invalid  and  illegal 
preference  shares  in  the  society,  and  mtb 
misaf^ropriating  the  funds  of  the  society 
by  applying  them  to  the  {myntent  of  interest 
on  the  sums  iU^gally  borrowed. 

The  bill  prayed  for  a  declaration  that  tke 
said  rule  was  illegal  and  invalid,  and  tbat 
it  was  a  breach  of  trust  on  the  part  of  the 
defendants  to  pay  interest  out  of  the  as^ts 
of  the  society  on  money  borrowed  undel 
tbat  rule,  and  for  an  ii^unctton  to  restnim 
the  directors  from  so  borrowing  money,  aitd 
the  trustees  from  signing  preference  sharas 
or  promissory  notes  on  behalf  of  the  society. 

It  appeared  jErom  affidavits  filed  in  sop* 
port  of  the  present  motion  that  Mr.  Harloi 
the  plaintiff's^solicitor,  had  for  many  yeai^ 
acted  as  the  solicitor  of  another  company, 
connected  with  the  benefit  building  focie^jy 
on  the  direction  of  which  company  were 
some  of  the  defendants,  the  directors  and 
trustees  of  the  building  society;  but  in  cott^ 
sequence  of  some  disagreement,  on  the  20th 
of  January,  1869,  it  was  deckled  by  the 
board  of  the  company  that  Harle  should  no 
longer  be  their  solicitor.  On  the  25th  of  the 
same  month  the  plaintiff  Xtobson,  a  joiiier 
in  humble  ciicumstaoces  and  the  hnsbaod 
of  Harle*s  laundress,  purchased  one  dtttt 
in  the  building  society  for  the  sum  of 
2/.  0#.  Zd,  On  the  23rd  of  April  following 
the  present  bill  wae  filed,  the  plaintiff  having 
no  interest  in  the  building  society  beyond 
his  one  share.  Under  these  circumstances, 
the  defendants  moved  to  take  the  bill  off 
the  file,  on  the  ground  that  it  was  "  an  im- 
position upon  the  Court,  the  suit  being  in 
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truth  and  in  fact  the  suit  of  Harle,  the  aoU- 
citor  of  the  plaintiff,  and  instituted,  not  for 
any  bona  fide  purpose,  but  for  purposes  of 
annoyance  and  reyeage/' 

Mr,  Cole  and  Mr,  A,  G,  Marten,  for 
the  motion,  referred  to 

Seaton  v.  Grant,  36  Law  J.  Rep.  (n.s.) 

Chanc.   638 ;  s.  c.  Law  Rep.  2  Ch. 

459. 
Forrest  v.  the  Manchester,  Sheffield  and 

Lincohishire    Railway  Company,    9 

Weekly  Rep.  818  j  s.  c.  i  Law  Times, 

N.S.  666, 
Read  v.  Barton,  3  Kay  <k  J    166  ;  s.  c. 

26  Law  J-  Rep.  (k.s.)  Chanc.  264; 
The  Financial  Corporatirm  v.  the  Bristol 

and  North  Somerset  Railway  Com^ 

pany,  Law  Rep.  3  Eq.  422. 
-    Filder   v.    the   London,   Brighton  and 

South    Coast    Railway  Company,    I 

Hem.  &  M.  489. 
,    Palmer  ▼.  Walesby,    37  Law  J.  Rep. 

(n.s.)  Chanc.  612;  b.  o.  Law  Rep, 

3  Ch.  732. 

Mr,  Glasse  and  Mr.  Graham  Hastings, 
for  the  plaintiff,  opposed  the  naotion.— 
This  is  in  fact  a  motion  that  the  (plaintiff 
give  security  for  costs,  but  had  it  been  in 
express  words  to  that  effect  it  would  have 
been  obviously  bad,  and  must  have  been 
dismissed  with  costs.  For  that  reason  it 
has  taken  its  present  shapa  We  have,  how- 
ever, offered  them  the  usual  security  for 
CQsts^  but  they  have  refused  it,  and  ive 
now  withdraw  the  offer.  In  Seaton  v.  Grant 
Lord  Cairns  lays  down  four  grounds  for 
taking  a  bill  off  the  file :  firsts  where  ^o 
plaintiff  is  required  to  give  security  for 
costs;  secondly,  where  the  defendant  is 
willing  to  give  the  plaintiff  all  the  relief 
he  asks;  thirdly,  where  tibe  subject-matter 
of  litigation  has  perished;  and,  fourthly, 
where  the  bill  has  been  filed  witibout  the 
authority  of  the  plaintiff.  Nome  of  these 
grounds  are  to  be  found  het«. 


to 


[Mn  Bristotoe  (amicus  Curias)  referred 


and 


Bloxam  v.  the  Metropolitan  Railway 
Companyy  Law  Rep.  3  Ch.  337,  346, 


Salisbury  v.  the  MeiiropoUtan>  Bailufo^ 
Company^  not  yet  reported] 


[ALiUNS,  V.C.  observed  that  in  botik 
those  cases,  as  also  in 

Grray  v.  Leuns^  Law  J.  Nottt  of  Caaea^ 
1869,  p.  53. 
the   plaintiff  had   a  substantial   interest; 
here  his  interest  was  only  of  the  vsdne  of 
21  Os.  Zd.] 

The  magnitude  of  interest  is  not  a  point 
on  which  a  mere  intedocutory  applicaitioii 
can  be  decided 

Mr.  Cole,  in  r^ly.— *In  Seaton  v.  QrvaU 
the  Covirt  thon^t  that  the  bill  had  been 
improperly  filed,  but  it  was  never  suggested 
that  the  plaintiff  was  not  suing  in  his  own 
interest.  Here  we  distinctly  allege  that 
The  four  eitceptions  mentioned  by  Lord 
Cairns  operate  only  where  the  plaintiff  has 
a  real  interest,  but  dd  not  refer  to  nor  exclude 
the  case,  as  here,  where  the  plaintiff  has 
none  ;  that  case  only  decides  that  if  a 
suit  be  genuine,  then,  unless  it  oome  within 
one  of  the  forur  exeeptions,  the  bill  must 
be  answered  or  pleaded  to  We  swear  tdiat 
this  is  the  suit  of  Haiie,  and  our  affidavit 
is  uncontradicted.  Can  the  phuutiff  swear 
that  he  is  1^  bona  fide  plaintiff  f 

MaUIVs,  V.C.  — There  is  nothing  in  which 
the  public  can  be  more  interested  than  that 
this  Court  shall  at  ail  times  be  kept  open 
to  bona  fide  and  proper  Htigants.  But  the 
proceedings  of  this  Court  are  necessarily 
from  their  very  nature  so  expensive  and 
of  so  serious  a  eharacter  to  those  who  are 
embarked  in  them,  that  it  is  of  the  h^hest 
importance  that  none  but  bona  fide  litigants 
should  be  found  here,  and  that  the  Couit 
should,  if  possible,  have  some  means  of 
stopping  litigation  which  is  not  founded 
in  good  ffuth. 

Now,  in  Seaton  v.  Grant,  though  the 
litigation  was  in  my  opinion  totally  with« 
out  fbundation,  yet  I  refused  to  take  the 
bill  off  the  file,  <m  the  ground  that  there 
were  but  three  modes  of  defending  a  suit, 
namely,  by  demurrer,  plea  or  answer;  and 
that  Uie  motion  to  take  it  off  the  file  was 
a  novel  proceeding,  and  a  new  mode  of 
defence  and  cutting  short  a  Ikigstion, 
and  my  judgment  was  wholly  confirmed 
in  the  Court  of  Appeai  Therefbre  I 
think  the  result  of  that  is,  that  in  all 
cases  where  a  man  files  a  bill  in  thia 
court  on  Ms  own  account,  and  iff  respon- 
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&Mer  for  tiie  cansequeticedy  he  is  enrtltled 
to  carry  it  to  a  hearing  at  his  own  peril, 
aad  that  ^e  <>nly  remedy  the  defbndant 
can  look  to  is,  if  the  case  is  one  whibh  is 
ijxqyfoper  and  cbUs  for  a  dismissal,  to  dis^ 
miss  ib  with  costs  at^  the  hearing.  It  is  also 
clear  that  the  mere  poverty  of  thfe  plaintiff 
and  the  mere  hundtity  of  his  position  in 
life  are  not  ;a  ground  for  a  motion  to 
stay  the  proceedings,  it  being  the  liability 
to  which  each  and  all  of  Her  Majesty's 
sdbj^cts  are  exposed,  that  they  may  have 
arlnll  filed  against  diem  in  this  Court  hf 
a  mere  pauper^  and  ^en  the  proper  dhy 
comes  for  getting  rid  of  the  iitigadon  with 
costs  nominally,  no  costs  ean  be  found  on 
afoconnt  of  the  poverty «  of  the  plaintiiF. 
That  being  the  liability  to  which  aH  are 
exposed,  it  is  of  the  highest  importance 
thail  this  Court  should;  if  possible,  exercise 
some  control  over  suitors  who  do  not  come 
within  the  description  of  bona  fide  suitors; 
— (His  Honour  then  referred  to  the  evi- 
dence, stating  his  bt^ef  that  the  one  ^lare 
hsAA  by  the  plaintiff  htid  been  purchased 
vd^'Harle's  money;  he  commented  on  the 
smallness  of  the  plaintiff  Ss  interest^  and  on 
the  shortness  of  the  interval  between  the 
culmination  Of  Harie's  quarreil  with  tfie 
directors  of  the  company,  for  whom  he  had 
acted  as  solicitor,  and  the  purchase  of  the 
share  by  the  plaintiff.  It  was  true  that 
Harie  had  a  written  retainer  from  the  plain^ 
tiff,  but  the  Vice  Chancellor  rather  looked 
upon  that  circumstanoe  with  suspicion. 
Had  Harie  been  wilHng  to  give  security 
to  the  defendants  for  all  the  costs  of  the 
sttit,  the  motion  would  have  been  stopped  \ 
but  the  offer  of  security  which  had  been 
niad  efot  the  usual  sum  of  100/.  was  in^ 
adequate,  where  the  costs  might  amount  to 
several  hundred  pounds.  Altiiough  there 
was  not  in  this  case,  as;  in  Fofreit  v.  the 
Mtindufter,  8h(ffiiM  and  Lineolmkire  Rail- 
tmy  Company^  any  positive  evidence  that 
Horle  had  indemnified  the  plaintiff  against 
costs,  the  presumption  was  that  he  had 
done  so,  or  at  any  rate  it  was  dear  that  he 
ought  to  have  done  so.  In  his  opinion,  there- 
fore, the  suit  was  in  fact  the  suit  of  Harie, 
thoi^  instituted  in  the  name  of  the  plain* 
tiff.  His  Honour  then  continued) — If  there 
is  a  fatal  blot  in  the  title  of  the  plaintiff 
which  will  prevent  him  firom  obtaining 
relief  at  tiie  hearing  of  the  cause,  it  is  in 


m^wy  to  hltfi  as  w^ir-  te  to  liis'oppdn^tb 
that  thfe  Oouft  should  6tb|)  sutjh  litigation, 
ilot  at  iha  latest  but  at^^th^  eariiest  ^posdibl^ 
moment.  If  this  pXt^^^'^i  tionicis  here'wM 
a  case  which  must  be  fatal  to  him  at  the 
hearing,  am  not  1  acting  fti  compassion 
towards  him  by  preventing  bini  from  going 
on  wtoting'roeauft^  monejr  tod  time  in  h^pe- 
le^'liligation  I  Above^all;  atti  liot  I  bound 
to  take  care  that  the  defendants  shftll  not  be 
harteskl  by1)eing  eompelled'  to  ^  to  the 
expense  imd  th)uble  of  put^in^  in  An  answer 
to  thid  Mil,  whfen  I  hftv^  ae  this  stage  of 
the  case  facts  which  are  a  frttal  b^  to  the 
success  of  the  fi(uitt'   • 

Now,  I  Jitti  Only  here  applyftig  the  prin- 
ciples whidi  I  ^»f)res8ed  myself  in  Seaicm  v. 
Givmif,  «md  which  were  "act^d  upon  in  the 
case  of  Forrtst  t.  ike  Mdnthe^ter^  Sfieffield 
and  L4iidd(rMhtrs  Htdt^way  Cofnpany,  by 
Lord  Westbuiy.^ 

.  In  Seaton  v.  Grant  it  mttst  be  b<^me  in 
nrind  that  Mr.  ^Seaton  Was  sAing  fbr^his 
own  benefit,  ^aidi  he  Was  not  the  nominee 
of,  or  guaranteed  by  any  other  ptWon. 

Mr.  Bristowe  has  been  kind  enough^  as 
aimcn:»  OuticBy  %&  menliw  the  ease  of 
Bhojtam  r.  the  M^PropcffUan  BdilHay  Corti- 
jDttwy,  where  iBimlUr  obje^tloh*  to  t^  plain- 
tiff were  laontioried.  There,  agaift,  he  was 
suing  iat  his  oWn  benefit  and  at  his  oWn 
p«ril  

Then  there  16  the  recent  cade  of  iStf^wftwy 
V.  tfof  M«trcf>olittin  Raihtay  Company, 
Mr.  Salisbury  bfcd  bought  shares  nn- 
doubtedly  for  the  purposes  of  instituting 
the  Htigartion,  &nd'  that  circumstance  was 
looked  upon  in  a  very  unfivourable' light 
as  regarded  his  position  hf  Vice  Chiineellor 
James.  And  indoed  I  think  it  is  the  duty  of 
ertry  Judjge  io  discotfmge  anyHtigant  who 
pntchases  an  intere^  in  a  com][>any  merely 
for  l^e  purpose  of  becoming  a  litigant  in 
affiairs  in  which  he  has  had  no  previous  in* 
tetest  That  opinion  I  expresswi  in  S^atofi 
V.  Qrant^  and  I  adhere  to  it  now.  And  I  am 
glad  to  see  that  Vice  Chancellor  Jiinies  took 
the  same  view  in  Salisbury's  case^  although 
I  ^ink  on^he  second  motion  he  felt  con- 
strained to  give  Mr.  Salisbur^some  kind 
of  relief  notwithstanding  his  position. 

In  all  these  cafiee  I  have  drawn  this 
distinction,  that  where  a  man  sues  for  his 
own  benefit  or  relief  and  athiAown  p^ril, 
under  no  iiidenuiity,  there  ie  nomode  in 
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which  he  can  be  stopped  in  this  Court. 
In  the  case  of  Forrest  v.  the  Manchester^ 
Sheffield  and  lAncolmhire  Bailway  Cdnv- 
pant/y  Lord  Westbury  put  the  case  upon 
the  ground  that  whereas  Forrest  was  the 
apparent  plaintiff^  he  was  the  mere  nominee 
of  the  other  company,  by  whom  ha  was 
indemnified,  and  on  whose  behalf  alone  he 
iued.  Lord  Westbury  says  in  his  judgment, 
*'  In  this  case  I  am  asked  to  reverse  the 
order  of  the  Master  of  the  Rolls,  dismissing 
this  bill  with  costs.  I  desire  it  to  be  dis^ 
tinctly  understood  that  my  decision  does 
BOt  proceed  upon  the  grounds  stated  by 
the  Master  of  the  Rolls.  It  is  unnecess^y 
£or.me  to  express  any  opinion  upon  the 
grounds  stated  by  his  Honour,  wfaiok  if 
they  are  correct  would  be  confined  entirely 
to  this  particular  case,  because  they  hare 
reference  to  the  particular  oonatitution  of 
the  present  company.  But  the  ground 
upon  which  I  proceed  is  entirely  that  of 
personal  exception  to  the  character  of  the 
plaintiff,  and  the  foundation  of  my  decision 
is  contained  in  this  passage  of  the  plaintiff's 
own  examination,  not  attempted  to  be 
qualified  or  questioned;  he  says  in  that 
eixamination,  *  The  diredsora  of  the  Packet 
Company  directed  the  institution  of  this 
suit,  and  indemnify  me  against  oosts/ " 
Again,  *<  It  is  not  that  they  persuaded  him 
to  institute  the  suit,  not  that  they  insti- 
gated the  auit,  but  that  the  directors  of 
the  other  company  have  directed  the  Auit, 
and  are  to  indemnify  the  plaintiff  against 
the  costs  of  it.  To  use  a  familiar  expres- 
sioQ,  the  plaintiff  is  the  puppet  of  that 
company."  I  adopt  that  expression,  and 
say  here,  that  this  plaintiff,  Robson,  is  the 
mere  puppet  of  Harla  Lord  Westbury 
th^i  goes  on :  ^'  It  has  been  a  very  whole- 
some doctrine  of  this  Court,  that  one 
shareholder,  having  in  view  the  legitimate 
purposes  of  the  company,  may  be  permitted 
in  this  Court  to  maintain  a  suit  on  behalf 
of  himself  and  the  oiher  shareholders  of 
the  company ;  but  the  principle  upon  which 
that  constructive  representation  of  the 
sh^r^olders  is  p^nntted  indisputably  re* 
quires  thal^the  suit  shall  be  a  bona  fide 
one,  faithfully,  truthfully,  sincerely  directed 
to  the  benefit  and  interests  of  those  share- 
holders whom  the  plaintiff  claims  a  right 
to  reprwent" 

Cin  any  one  of  these  qaalitaes  be  attiv 


buted  to  this  present  suit?  I  eayitas  a 
suit  not  f^thfully  but  unfuthfuily  instir 
tuted,  not  truthfully  but  imti-uthfully,  mA 
sincerely  but  most  inaincerely.  TherdEore^ 
every  one  of  these  descriptions  Calling  within 
the  rule  laid  down  by  Lord  Westbury,  no 
relief  can  be  given  to  the  plaintiff  in  aiqr 
B«ch  suit. 

Then,  again,  Lord  Westbuiy  says  (anl 
this  passage  is  most  material^  as  I  wiSi 
shew  in  a  moment),  ''  But  can  I  permit  m 
man  who  is  the  puppet  of  another  oompaoir 
to  represent  the  shar^olders  oi  the  cofft* 
pany  against  whom  he  desires  to  i^stabHiifc 
the  interests  and  benefits  of  a  rival  schemel 
That  would   be  entirely  contra^  to  the 
principle  upon  whioh  this  constructive  reprft^ 
se&tatiun  has  been  permitted  to  be  founded^. 
When  the  plaintiff  sues  in  that  capacity^ 
any   personal    exception  to  the    plaintUP 
remains,  and  it  would  be  in  direct  oontnk 
diction  of  every  principle  of  truth  and 
jizstice  if  I  permitted  a  man  to  come  hen 
clothed  in  the  gari>  of  a  shareholder  of 
company  A,  but  who  is  m  reality  a.shace<? 
hokler  in  company  B,  and  has  no  sympathy 
whatever  with,  no  real  purpose  of  pro? 
moting  the  interests  of  the  other  ccmipany^ 
Such  a  thing  would  be  so  much  at  vaEianoe 
with  the  principles  of  a  Court  of  equity^ 
that  it  would  be  impossible  fior  it  to  eoter- 
tain  a  sitit  of  that  desciiptbn,  which  la 
a  mere  mockery,  a  mere  iBusory  proceeii- 
ing."    Weil,  I  characterize  this  suit  as  » 
mere  mockery,  a  mere  illusory  proceeding.^ 
I  also  adopt  another  expression  of  Lord 
Westbuiy's,  in  which  he  says,   '^I  hava 
nothing  to  do  with  the  motives  of  plaintiffi 
suing  in  this  court  if  they  cofne  here  in  a 
bona  fide  character:   the  reason  for  theic 
coming  hare  is  a  matter  beyond  the  province 
of  a  Court  of  justice  to  inquire  into.    But' 
if  a  man  comes  here  n^reaentiDg  to  me 
that  he  is  a  houa  fide  shareholder  in  a  coin* 
pany,  and  that  it  is  the  bona  fide  suit  of  the 
oompany,  and  it  turns  out  not  to  be  die  suit 
of  that  company,  but  in  reality  to  be  in  its 
coigin  and  in  its  very  birth  and  creatioathe 
suit  of  another^  th^  I  repeat  that  this  ia 
an  illusory  proceedings  and  ought  not  to  be 
attended  to  by  the  Court    The  well*known 
words^ — the  trite  quotations—will  occur  to 
the  minds  of  thoee  who  hear  me,  Fabula 
non  estjwdicium;  %n  setnOy  non  im,fcfr%  ru 
agitwr.    If  this  gentleman  is  permitted  4d 
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asraine  meiiely  Ibr  the  purpose  of  comhig 
into  this  court  tiie  garb  of  a  diarefaolder, 
but  ftt  tlie  same  tfme  explicitly  avows, 
'^is  suit  is  not  direoted  to  the  purposes 
of  that  company ;  I  bave  nothing  in  com- 
tnDu  with  the  fidiareholders  of  that  company } 
i<7  baa  not  emanated  from  the  wish  of  the 
shareholders  ;  it  does  not  emanate  from  me 
tB  a  ^ai«hf)lder;  it  is  not  my  act ;  I  am 
4&rected  to  do  it  by  another  party  and  anothei* 
body  of  men/— then,  in  point  of  fact,  the 
■uit  is  not  the  expression  of  his  own  will, 
MMr  is  it  the  legitimate  prosecution  of  hid 
0wrk  objects,  but  it  is  the  prosecution  of  the 
interests  and  olvjects  of  perscms  who  have 
Bd  right  whatever  to  invoke  the  interfereoe^ 
of  the  Court.  I  treat  this  suit  an  an  impo^ 
aition  on  the  Court.  By  these  words  I  mean 
no  reflection  upon  the  plaintiff  himselfj'^ 
That  id  immaterial 

The  only  question  therefore  n,  whetiier 
Ibis  is  the  proper  stage  at  which  such  a 
flont  should  be  stopped*  It  has  been  urged 
^pon  me  by  Mr.  Giasse  and  Mr.  Hastinga 
that,  Lord  Westbuiy  having  done  iAdB  at 
tiie  bearing  of  the  catise,  I  must  assume 
tha/b  only  at  the  hearing  of  the  cause  ean  it 
be  done.  But  I  am  of  opinion  that,  as  & 
demurrer  is  ike  stoppage  of  the  suit^ 
wfaersver  the  Court  sees  ^at  the  demutrer 
ought  to  be  allowed  because  there  is  a  fatal 
blot  on  the  bill,  so,  on  the  same  principle, 
^08  objection  to  the  plaintifiTs  diameter 
must  be  put  in  force  at  the  eai^liest  possible 


am  certain  that,  if  these  facts  had  been 
brought  before  Lord  Westbury  on  a  moUon 
to  tidce  the  bill  off  the  file^  he  would  in 
mercy  to  the  parties  have  acted  at  that  time 
and  takea  the  bill  off  the  file,  and  not  have 
driven  them  to  the  hearing  of  the  cause 
widi  a  fatal  blot  attaching  to  the  plaintiff's 
title,  upon  which  the  bill  must  have  been 
dismissed  with  eosts,  at  the  expense  of 
hundreds  or  perhaps  thousands  of  pounds, 
which  could  have  been  avoided  if  the 
proliminary  objection  were  acted  upon.  It 
seems  to  be  a  mockery  of  justice  to  let  this 
go  on,  when  tAi  the  expense  can  be  iaved 
By  demurrer  it  cannot  be  stepped,  because 
there  are  allegations  which  would  sustain 
the  bill,  and  allow  it  to  go  on ;  allegations 
whidi  prevent  the  bill  from  being  demurred 
to.  Nor  can  it  be  stopped  by  a  plea,  lliere- 
toe  I  think  that  when  a  snit  has  such  an 


inherent  vice  attached  to  it,  as  that  it  appear* 
that  the  man  is  not  suing  for  his  own  b^nefit^ 
but  for  the  benefit  of  another,  and  unde( 
an  indemnity,  then  the  oase  comea  within 
thie  authorities  mentioned  in  Fotre$f8C(Ue; 
and  I  am  satisfied  that  the  proper  course 
ia  to  make  a  motion  to  take  t^e  bill  off 
the  file. 

I  have  only  one  more  observation  to 
make,  which  is  with  r^ard  to  the  obeerva^ 
tions  of  Lord  Cairns  in  Forreifs  <:a$e.  He 
says,  '^ThecaseofForr^^v.  e^'ifoneAefl^er^ 
SkeffieidcmdLinaolnskdte  Rmihaay  Oompany^ 
which  w»  relied  upon  in  the  argument,  is 
distinguishable  ftom  the  present  «ase  upon 
two  grounds:  first,  because  that  was  1^ 
hearing  of  the  cause ;  and,  secondly  (and  thia 
is  the  main  distinction),  because  there  the 
Court  came  to  the  conclusion  that  the  plain^ 
tiff  was  simply  a  puppet  in  the  hands  of 
another  company;  and  that  he  was  tndemni- 
fed  by  that  company  against  the  eesta  of 
tiie  suit.  That  ob^tion  amonnted  to  thaiy 
tiiat  a  suit  professing  to  be  the  suit  o£ 
company  A.  was  really  the  suit  of  company 
B.  "No  doubt  Lord  Cairns  was  ri^t ;  it 
waft  at  the  hearing  of  the  cause;  but  I 
cannot  assume  Lord  Cairns  to  have  intended 
by  that  expression  that  it  should  not  be 
done  at  any  other  stage  t^ian  the  hearing  of 
\ht  cause.  He  says  that  was  ond  ground  ; 
but  another  isi,  and  that  is  iha  very  ground 
here^  that  t&e  plaintiff  who  is  suing  is  not 
suing  on  his  own  account^  but  suing  on 
account  of  another  person. 

On  all  these  grounds,  therefore,  being  uf 
opinion  that  this  plaintiff  is  a  mere  puppet 
in  the  hands  of  Harle,  that,  this  is  to 
all  intents  and  purposes  Harie'a  suit,  not 
instituted  for  a  bona  fide  purpose,  that  he 
is  not  entitled  to  represent  the  sbardiolderA 
of  this  company,  and  that  this  stdi  is  inati'' 
tuted  for  the  purpose  of  working-out  those 
fbetings  wkAdti  Mr.  Harle  has,  this  is  a  suit 
whidi,  in  my  opinion,  the  files  of  this 
Court  ought  not  to  have  been  incumbered 
wiUi.  I  think,  as  I  said  in  Siaton  v.  Orani^ 
the  records  of  the  Court  should  be  purged 
from  such  a  smt  at  the  earliest  possible 
moment,  and,  eo  £ur  as  I  am  concerned,  it 
shall  be  done  by  taking  this  bill  off  the 
file,  with  cost^ 

Mr.  Cole  asked  for  an  order  directing 
the* defendant's  costs  of  Hib  suit  and  ibis 
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application  to  be  paid  by  Robeon    and 
Harle. 

Mr,  Olasse  objecjbed  that  no  order  could 
DC  made  against  Harle,  who,  though  served 
with  notice  of  motion,  had  not  appeared. 

The  ViQE  Chancellob  tl^ought  that  the 
defendants  had  no  right  to  move  against 
Harle;  the  order  ^ould  be  witb  costs 
against  the  plaintiff. 

9o1iioiton  —  Menn.  Harle  &  Co.  Cor  plainiifr; 
Menn.  Pattiion,  Wigg  &  Co.,  agenta  for 
MeMTt.  Chartraa  k  YouU,  NewcaatleKm-Tyna, 
€or  defendant. 


Malinb,  V.C. 
June  24. 


MORLET  V,  SAUNDIBS. 


Legacy — Set-off — Nan-Payment  of  Inter- 
est  by  Tenant  for  Life  of  Eetatee  charged 
under  Term  of  Tears. 

Real  estate  was  devised  to  trustees  for  a 
term  of  years  to  secure  a  capital  sum  and 
interest  thereon  in  favour  of  i/,  and^  subject 
thereto,  to  the  ftse  of  F,  for  life,  F.  was  let 
into  possession  by  the  trusieeSf  but  failed  to 
keep  doum  the  interest  upon  the  charge.  M. 
hefiuaihed  a  legacy  to  F,  which  the  executors 
retained  as  a  set-off  against  the  unpaid 
interest : — Held,  that  F.  was  entitled  to  the 
legacy,  there  being  no  debt  as  against  him, 
and  no  right  of  set-off  in  respect  of  the 
arrears  of  interest. 

This  was  a  claim  by  the  legal  personal 
representatives  of  Francis  Morley  in  respect 
of  a  legacy  of  1,000/.  bequeathed  to  him 
under  the  will  of  Mary  Morley,  the  testa- 
trix in  the  cause.  The  payment  of  the 
legacy  was  resisted  by  her  executors  on 
the  ground  that  they  had  a  right  of 
retainer. 

The  facts,  as  shewn  by  the  chief  clerk's 
certiHcate  were  as  follows :  The  grandfather 
of  the  testatrix,  by  his  will,  devised  certain 
real  estate  to  the  use  of  trustees  for  a  terra 
of  600  years,  and  subject  thereto  to  the 
use  of  Francis  Morley  for  life,  the  trusts 
of  the  term  being  to  raise  (by  mortgage, 
sale  or  otherwise)  a  sum  of  9,000/.,  with 
interest  at  4/.  per  cent,  from  the  death  of 


the  testator,  and  in  the  mean  time  to  re- 
ceive the  rents  and  profits  of  the  estate, 
and  after  keeping  down  the  interest  on  the 
9,000/.,  to  pay  certain  annuities  and  permit 
the  residue  of  the  rents  and  profits  to  be 
received  by  the  person  for  the  time  being 
entitled  to  the  reversion  expectant  on  the 
term.  Under  the  trusts  thereinafW  de- 
clared Msuy  Morley  became  entitled  to  a 
moiety  of  the  9,000/.  and  the  interest 
thereon. 

Upon  the  death  of  the  testator,  in  1827, 
Francis  Morley  being  then  an  infant,  the 
trustees  of  the  term  entered  into  possession, 
and  received  the  rents  and  profits  of  Uie 
estate  imtil  1832,  in  which  year  Franda 
Morley  was  let  into  possession,  and  re- 
mained in  possession  as  tenant  for  life  until 
his  death,  in  1854.  While  thus  in  actual 
possession  he  failed  to  pay  the  interest  in 
full  upon  the  4,500/.,  and  at  the  death  of 
Mary  Morley,  in  1851,  there  was  due  to 
her  for  arrears  of  interest  a  sum  oonsidar- 
ably  exceeding  1,000/.,  the  amount  of  the 
legacy. 

The  question  which  now  came  on  for 
argument  upon  the  further  consideration 
of  the  suit  was,  whether  as  between  the 
two  estates  there  was  a  right  of  set-off 
and  retainer  in  respect  of  such  unpaid 
interest 

Mr.  Cotton  and  Mr,  Joliffe,  for  the 
representatives  of  Francis  Morley. — The 
legacy  is  payable  irrespective  of  any  such 
right  of  set-off  as  is  here  claimed.  The 
fcMCt  of  Francis  having  been  allowed  to 
receive  the  whole  of  the  rents  and  remain 
in  possession  as  tenant  for  life,  placed  him 
under  no  personal  obligation  to  keep  down 
the  interest  on  the  charge.  There  is  no 
debt  or  legal  liability  as  between  him  and 
Mary  Morley's  estate;  The  remedy,  if  any, 
is  against  the  estate;  and  her  executors 
must  recover  from  us,  if  at  all,  through 
the  remaindermen.  It  is  like  the  case  of 
a  mortgagor  who  has  been  allowed  by  his 
mortgagee  to  receive  the  rents  without 
papng  the  interest  on  the  mortgage  debt : 
the  mortgagee  has  no  claim  against  the 
back  rents. 

Mr,  Glasse  and  Mr,  North,  for  the  exe- 
cutors of  Mary  Morley. — When  Frauds 
was  let  into  possession  by  the  trustees, 
either  there  was  an  agreement  with  them 
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by  which  he  was  bound  to  pay  this  interest, 
or  if  no  agreement,  there  was  notice  of 
tiie  trust,  and  Francis  being  cognizant  of 
the  breach  of  trust,  and  having  received  the 
whole  of  the  rents  with  such  notice,  is  per- 
sonally liable  as  for  money  had  and  received 
for  Mary  Morley's  use.  There  was  a  positive 
personal  liability,  and  th^  executor  has  a 
right  to  set  off  ^  debt  against  the  legacy, 
upon  the  principle  of 

Courtenay  v.  WilliavM^  3  Hare,  539  ; 

B.  0.  on  appeal,  15  Law  J.  Rep.  (K.s.) 

Chano.  204. 
Hiere  eaa  be  no  doubt  that  the  charge 
affeots  the  life  interest  as  well  as  the 
remainder,  and  although  it  was  o])en  to 
^e  trustees  to  arrange  with  the  tenant  lor 
life  that  he  should  be  let  into  possession,  it 
could  only  be  upon  the  terms  of  his  ftilfil- 
ling  the  trust  and  doing  What  they  ought  to 
do— 

Dixon.  V.  P9a4;ock,  3  Drew.  288. 
M<tkings  V.  Makings,  1  De  Oex,  F.  A 

J.  355. 
Mr.  Cotton  (in  reply). — Our  contention 
is,  t^t  there  was  no  debt,  nor  could  any 
arrangement  between  the  trustees  and 
Francis  constitute  him  a  debtor  as  against 
the  testatrix ;  therefore,  the  right  of  setoff 
cannot  arise.  The  remaindermen  are  not 
before  the  Court,  so  that  their  rights,  if 
any,  against  Francis  cannot  now  be  con- 
nderdd. 

MalikS)  V.C— This  is  a  claim  by  the 
representatives  of  Francis  Moriey  against 
the  estate  of  Mary  Morley  for  a  legacy  of 
1,0001.  bequeathed  to  him  by  her  will ;  the 
payment  of  the  legacy  is  resisted  on  the 
ground  that  Francis  having  been  allowed 
to  remain  for  several  years  in  actual  posses^ 
sion,  as  tenant  for  life,  of  certain  estates 
charged  with  the  payment  of  interest  uj/on 
a  sum  of  4,500/.  due  to  the  testatrix,  failed 
to  pay  that  interest,  and  so  stands  indebted 
to  her  estate. 

The  chief  clerk,  by  his  certificate,  finds 
that  some  payments  in  respect  of  this  in- 
terest were  made  by  Francis  ft-om  time  to 
time  while  he  was  in  possession,  but  that 
there  was  due  to  Mary  Morley  at  the  time 
of  her  death  a  sum  far  exceeding  1,000/., 
which  is  the  amount  of  the  legacy  claimed. 

Now,  if  this  constituted  a  debt  against 
Francis  Morley,  it  follows  that  his  estate 
Nbw  Sxaisa,  38.— CHAxa 


being  actually  indebted  to  ^e  testatrix  to 
an  amount  in  excess  of  the  legacy,  there 
would  be  a  right  of  set-off,  and  so  the 
legacy  would  be  annihilated. 

It  is  true  that,  Mary  Morley  not  having 
received  the  full  amount  of  interest  upon 
her  moiety  of  the  charge,  there  is  still  sub- 
sisting an  incumbrance  «ipon  the  estate  to 
the  extent  of  that  unpaid  interest  as  well 
as  the  principal  sum  ;  but  has  she  any  per- 
sonal claim  against  Francis,  or  can  it  be 
contended  that  he  received  this  nsoney  to 
her  XLsoi  He  was  let  into  possesaion  as 
tenant  for  life  :  but  a  tenant  fet  life  merely 
because  he  fails  to  keep  dowti  the  interest 
upon  a  charge  not  created  by  himself  cannot 
be  sued  either  at  law  or  in  equity  for  the 
arrears.  He  may  be  stopped  from  receiving 
any  more  rents,  but  he  incurs  no  personal 
liability  whidi  the  incumbrancer  can  enforce 
against  him.  The  debt,  in  fact,  is  a  debt 
created  by  the  original  testator,  and  not  by 
Francis  Morley,  and  he  is  in  nowise  pe^ 
sonally  liable,  though  undoubtedly  as  be- 
tween him  and  the  remaindermen  there  may 
be  a  question  of  apportionment  The  case 
is  quite  distinguishable  from  Courtmap  v. 
WUlianut,  because  in  that  case  there  was  aft 
actual  debt,  but  here,  as  I  have  said,  there 
was  no  debt,  the  obligation  to  keep  down  the 
interest  being  an  imperfect  obligation,  and 
consequently  there  can  be  no  retainer.  Aa 
was  suggested  in  the  argument,  the  case  is 
very  like  that  of  a  mortgagee  sJlowing  hift 
mortgagor  to  receive  the  rents  of  the  mort- 
gaged estate  without  pa3dng  the  interest 
on  the  mortgage  debt ;  in  such  a  case  thd 
mortgagee  cannot  call  upon  the  mortgagor 
to  account  for  back  rents,  though  he  is 
entitled  to  have  his  principal  and  ar^eara 
of  interest  raised  out  of  the  estate. 

The  result  will  be,  that  this  legacy  must 
be  paid  over  to  Francis  Morley's  represen- 
tatives, and  there  will  be  a  declaration 
accordingly. 

Solicitors— Mr.  J.  L.  Tomlio,  agent  for  Mr.  J,  H. 
Tomlio,  Richmund,  fur  represeutatives  of  F. 
Morlejr ;  Messrs.  Korris,  Allen  &  C&rter,  agenta 
for  Messrs.  Simpson  &  North,  Liverpool,  for 
dxeoutors  of  Mftrj  Modey. 
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LOED  ROMILLT,  M.R   f  ^^  ''^  ^HB    NATIONAL 

Aoril  27  PROVINCIAL    MABINE 

^  ,        '  4     INSURANCE  COMPANY 

May  22.  (limited.; 

■^  I     (maitland  8  case,) 

Companies*  Act,  1862 — Contributory — 
Infant  Transferee — Signature  by  Father  of 
Infants  Name  to  Transfer, 

A  father  purchased  shares  in  the  above 
company,  and  had  the  transfer  made  to  his 
son,  who  was  then  an  infant,  and  at  sea. 
From  the  father^ s  evidence  it  appeared  that 
he,  or  another  of  his  sons,  also  an  infant,  had 
signed  the  transfer  in  the  nxime  of  his  son. 
The  company  had  since  been  ordered  to  be 
wound  up,  and  on  an  application  by  the 
liquidator  to  take  the  son's  name  off  the  list 
of  contributories,  and  to  put  thereon  in  its 
stead  either  the  name  of  the  father  or  those 
of  the  vendors,  the  latter  were  ordered  by 
the  Master  of  the  Rolls,  and  on  appeal  by 
the  Lords  Justices,  to  be  put  on  the  list. 

In  the  month  of  December,  1866, 
Messrs.  John  Hunter  Richardson  &  Thomas 
Richards(m  instructed  their  brokers  to  sell 
fifty  shares  which  the  Messrs.  Richardson 
then  held  in  the  above  company.  On 
the  29th  of  that  month  the  brokers,  in 
pursuance  of  the  instructions,  sold  the 
shares  to  other  brokers,  who,  in  the  ordi- 
nary course  of  business,  returned  the  name 
of  "  Charles  Maitland,  of  No.  92,  St.  Paul's 
Road,  Camden  Town,"  as  the  person  to 
whom  the  shares  were  to  be  transferred. 
A  transfer  of  the  shares  was  accordingly 
executed  to  Charles  Maitland,  and  was 
with  the  share  certificates  handed  to  the 
purchaser  s  brokers,  who  paid  the  purchase- 
money. 

The  company  having  been  ordered  to  be 
wound  up,  the  name  of  Charles  Maitland 
was  placed  on  the  list  of  contributories. 
His  father,  John  Dundas  Maitland,  then 
made  an  affidavit  that  at  the  date  of  the 
transfer  of  the  shares  Charles  Maitland  was 
an  infant 

From  the  depositions  of  the  purchaser's 
brokers  it  appeared  that  John  Dundas 
Maitland  had  given  instructions  for  the 
purchase  of  the  shares,  that  he  had  paid 
the  purchase-money,  and  that  it  was  by  his 
order  that  the  name  of  Charles  Maitland 
had  been  given  as  that  of  the  purchaser. 


John  Dundas  Maitland  stated,  on  cross- 
examination,  that  at  the  date  of  the  pur- 
chase of  the  shares  Charles  Maitland  was 
at  sea;  that  he,  John  Dundas  Maitland,  pur- 
chased the  shares  for  Charles  in  accordance 
with  instructions  given  to  him  by  the 
latter  before  he  went  to  sea,  and  that  the 
shares  were  paid  for  out  of  money  belong- 
ing to  Charles;  that  he,  John  Dundas 
Maitland,  believed  that  the  signature 
Charles  Maitland  to  the  transfer  of  the 
shares  was  in  the  handwriting  of  Henry 
Maitland,  another  of  his  sons,  and  who  at 
the  date  of  the  transfer,  was  about  thirteen 
years  of  age;  but  John  Dundas  Maitland 
would  not  swear  that  he  had  not  himself 
signed  the  name  Charles  Maitland  to  the 
transfer,  and  could  not  recollect  whether  or 
not  he  had  signed  his  son's  name  to  the 
transfer. 

From  the  evidence  of  the  attesting  wit- 
ness to  the  transfer  it  appeared  that  John 
Dundas  Maitland  had  produced  to  him  the 
transfer  already  signed,  and  asked  him  to 
attest  the  execution  of  it,  and  that  the 
witness  had  done  so,  thinking  that  he  was 
attesting  the  execution  thereof  by  John 
Dundas  Maitland. 

The  liquidator  had  taken  out  a  summons 
to  have  the  register  of  members  rectified 
by  striking  out  the  name  of  Charles  Mait- 
land as  the  holder  of  fifty  shares  in  the 
company,  and  entering  thereon  either  the 
names  of  John  Hunter  Richardson  and 
Thomas  Richardson,  or  the  name  of  John 
Dundas  Maitland,  as  the  holders  or  holder 
of  the  shares,  and  that  the  list  of  contri- 
butories of  the  company  might  be  varied 
by  the  liquidator  accordingly,  and  that  the 
costs  of  the  application  and  of  Charles 
Maitland  might  be  paid  by  the  person  or 
persons  to  be  settled  on  the  list 

Mr.  Sou^ate  and  J/r.  Bagshawe,  for 
the  liquidator. 

Sir  Richard  Baggallay  and  Mr,  Lawson^ 
for  Messrs.  Richardson. — The  name  of 
John  Dundas  Maitland  ought  to  be  put 
on  the  register  instead  of  that  of  Charles 
Maitland.  The  evidence  shews  that  the 
father  was  the  real  purchaser,  and  that  his 
object  in  putting  the  shares  into  the  name 
of  the  son  was  to  escape  liability.  The 
father  must  be  taken  to  have  signed  the 
transfer,  and    having    signed  it^   though 
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using  the  name  of  his  son  instead  of  his 
own,  he  is  as  much  bound  as  if  he  had 
signed  it  in  his  own  name. — They  referred 
to 

Smout  V.  Ilbery,  10  Mee.  <k  W.  1 ;  s.  c. 
12  Law  J.  Rep.  (n.s  )  Exch.  357. 
The  transaction  really  was  a  purchase  of 
the  shares  by  John  Dundas  Maitland,  and 
a  settlement  of  them  by  him  upon  Charles 
Maitland,  and  Messrs.  Richardson  ought 
not  to  be  prejudiced  by  the  transfer  having 
been  made  to  Charles  Maitland  direct. 

Mr.  Jessel  and  Mr.  Ince,  for  John 
Dundas  Maitland,  were  not  called  on. 

The  Master  op  the  Rolls  said — It  is 
quite  clear  that  I  cannot  put  Mr.  John 
Dundas  Maitland  on  the  list.  I  think  it 
is  clear  upon  the  evidence  that  he  has  acted 
very  improperly.  It  is,  no  doubt,  very 
hard  upon  the  transferor  if  he  is  not  made 
aware  that  the  transferee  is  an  infant  at 
the  time  he  makeq  the  transfer ;  but  I  am 
of  opinion  that  I  cannot  put  Mr.  John 
Dundas  Maitland  on  the  list  as  the  owner  of 
these  shares.  Of  course,  it  is  entirely  without 
prejudice  to  any  proceedings  which  the 
Messrs.  Richardson  may  take  at  law  or  in 
equity  to  make  Mr.  John  Dundas  Maitland 
answerable  to  them.  Upon  that  I  say 
nothing.  I  shall  not  make  the  Messrs. 
Richardson  pay  the  costs.  The  official 
liquidator  will  have  his  costs,  but  those  are 
all  the  costs  that  I  shall  give. 

Messrs.  Richardson  appealed,  and  the 
appeal  was  heard,  on  the  22nd  of  May, 
before  the  Lords  Justices. 

Sir  R.  Baggallay  and  Mr,  Lawson^  for 
the  appellants,  urged  that  the  only  person 
appearing  in  the  transaction  was  the  father, 
J.  D.  Maitland.  He  had  given  the  order 
and  he  had  furnished  the  money.  It  might 
be  said,  on  the  other  side,  that  he  had  acted 
by  the  authority  of  his  son  Charles ;  but 
Charles  was,  at  the  time,  a  minor,  and  was 
therefore  incompetent  to  give  such  autho- 
rity.   In 

Cnrti^s  case^  37  Law  J.   Rep.  (N.s.) 

Chanc.  629 ;  s.  c.  Law  Rep.  6  Eq. 

455, 
which  was  also  the  case  of  an  infant,  the 
infant  had  executed  the  transfers ;  but  in 
the    present    case    that   was    impossible, 


Charles  Maitland  being,  at  the  time,  away 
from  England  at  sea. 

Mr.  Southgate  and  Mr.  Bagshawe  referred 
to  Cnrtis's  case.  They  argued  that,  whether 
it  were  J.  D.  Maitland's  intention  to  make 
a  present  of  the  shares  to  his  son  or  to 
keep  them  himself,  the  effect  of  what  he 
had  done  was,  in  any  case,  to  make  him- 
self liable  to  be  put  on  the  Hst  of  con- 
tributories. 

Mr.  Jessel  and  Mr.  Inee^  for  J.  D.  Mait- 
land, relied  on  the  evidence  both  of  him 
and  of  his  brokers  in  proof  that  throughout 
the  transaction  Charles  Maitland  had  been 
referred  to  as  the  real  purchaser.  They 
cited 

Ex  paHe  Budd,  3  De  Gex,  F.  k  J. 
297 ;  8.  c.  31  Law  J.  Rep.  (n.s.) 
Chanc.  4. 

Sir  R.  Baggallay,  in  reply. 

LoKD  Justice  Selwyn  agreed  in  the 
view  taken  by  the  Master  of  the  Rolls. 
It  appeared  that  there  had  been  no  mis- 
take in  the  name  inserted  in  the  transfer- 
deed.  The  evidence  shewed  that  J.  D. 
Maitland,  the  father,  had  told  his  brokers 
that  he  was  buying  for  his  son  Charles, 
and  by  his  authority ;  and  it  then  became 
incumbent  on  the  brokers  to  inquire  into 
the  circumstances  of  the  transferee.  It  was 
admitted  that,  the  transferee  being  an 
infant,  the  transfer  could  not  bind  him  or 
take  away  the  liability  of  the  vendors,  the 
Messrs.  Richardson.  Under  these  circum- 
stances, his  Lordship  was  of  opinion  that 
the  appeal  must  be  dismissed ;  and,  accord- 
ing to  the  general  rule,  to  which,  indeed, 
he  himself  attached  great  importance,  viz., 
that  costs  should  follow  the  result,  that  it 
must  be  dismissed  with  costs, 

Lord  Justice  Gifpard  concurred.  He 
was  of  opinion  that  the  infant's  name  was 
intended  to  be  the  one  inserted  in  the 
transfer,  and  that  the  father's  intention  and 
agreement  was  to  purchase  for  him,  and  not 
for  himself. 

Solicitors — Messrs.  Ellis,  Parker  &  Clarke,  for 
oflBcial  liquidator;  Messars.  Kedpath  &  Holds, 
worth,  agents  for  Messrs.  Chater,  Forster  & 
Brown,  Newcastle-on-Tyne,  for  Meamv.  Rich- 
ardson; Mr.  S.  H.  Head,  for  Mr.  J.  D.  Mait- 
land. 
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Lords  Jdsttoes. 
May  4,  5,6,29. 


EARL  BEAUCHAMP  t;. 
WYNN. 


Suit  to  Set  Aside  Agreement — Jurisdic- 
tion— Grant — Description — **  Warren  of 
Conies.^^ 

The  Court  has  jurisdiction  to  set  aside  an 
agreement  on  the  ground  of  mistake^  hut  the 
mistake  must  he  plain  and  palpable,  and  it 
must  be  possible  to  replace  the  parties  in 
that  which  was  substantially  their  original 
position. 

The  word  "  warren  "  may  pass  an  estate 
in  the  soil,  provided  the  context  of  the  in- 
strument in  which  it  is  used  sheivs  that 
to  be  the  intentirm,  but  its  primary  signi- 
fication does  not  mean  an  estate  in  the  soil. 
Co.  Lit.  6  b  (b)  explained. 

A  person  having  a  right  of  free  warren 
generally  may  grant  a  limited  right  by  the 
grant  of  '•^  a  warren  of  conies.*^ 

The  Duchy  of  CoimwcUl  in  1799  granted 
to  a  person  und^r  whom  the  plaintiff  claimed, 
certain  lands,  ^^  and  all  that  warren  of 
conies,  with  all  and  singular  the  rights, 
members  and  appurtenances  whatsoever  in 
B,  and  that  lodge  or  house  thereupon  built, 
commonly  called  B,  Lodge ;  and  all  that 
warren  of  conies  in  R,  both  which  said 
warrens  of  conies  are  knoum  by  the  name  of 
B.  Warren,  and  do  extend  themselves  in  arid 
over  the  wastes  or  east  moors  of  B,  F,  8.  and 
A,  in  the  county  of  Lincoln."  The  duchy 
was  seised  in  fee  of  the  soil  of  the  wastes,  and 
had  also  a  right  of  free  warren  in  gross  in 
them  : — Held  (affirming  the  decision  of  the 
Master  of  the  Rolls)  that  by  the  words  ^^  war- 
ren of  conies,"  taken  unth  the  context,  no  estate 
in  the  soil  passed,  but  only  the  right  or  fran- 
chise of  a  ^^  warren  of  conies  "  and  whatever 
was  fairly  incident  to  or  necessary  for  the 
exercise  of  the  right  of  preserving  and  mak- 
ing profit  out  of  t/ie  conies. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls  dismissing  the  plain- 
tiff^s  bill. 

The  bill  sought  to  rectify  or  set  aside  an 
agreement  for  exchange  on  the  ground  of 
mistake. 

The  principal  question  was,  whether, 
under  a  grant  from  the  Duchy  of  Cornwall, 
made  in  1799,  to  one  Thomas  Pindar,  under 
whom  the  plaintiff  claimed,  the  soil  in 


Bromby  Common  passed  or  only  a  right 
of  "  warren  of  conies"  therein.  The  words 
of  the  grant,  so  far  as  they  are  material, 
were :  "  All  that  piece  or  parcel  of  wood- 
land situate  in  Bromby,  in  the  county  of 
Lincoln,  commonly  called  Prince's  Woods, 
containing  by  admeasurement  23  a.  Ir.  lip., 
or  thereabouts.  And  all  that  dose  or  parcel 
of  pasture  land  situate  at  the  east  end  of 
the  said  woods,  and  commonly  called  **  wood 
and  close,"  containing  by  admeasurement 
4  a.  3r.  2 4  p.,  or  thereabouts,  and  all  that 
warren  of  conies,  with  all  and  singular  the 
rights,  members  and  appurtenances  what- 
soever in  Bromby  aforesaid,  and  that  lodge 
or  house  thereupon  built,  commonly  called 
Bromby  Lodge,  and  all  that  warren  of 
conies,  with  all  and  singular  the  rights, 
members  and  appurtenances  whatsoever 
in  Red  bourne,  in  the  said  county  of  Lin- 
coln, both  of  which  said  warrens  of 
conies  are  now  commonly  called  or  known 
by  the  name  of  Bromby  Warren,  and  do 
extend  themselves  in  and  over  the  wastes  or 
east  moors  of  Bromby,  Frodingham,  Scun- 
thorpe and  Ashby,  in  the  said  county  of 
Lincoln,  which  said  several  premises  are 
parcel  of  the  lordship  and  soke  of  Kirton- 
in-Lindsey,  in  the  said  county  of  Lincoln, 
and  parcel  of  the  possessions  of  the  duchy 
of  Cornwall,  and  were  last  demised,  toge- 
ther with  the  fishery  of  the  river  Trent,  by 
his  present  Majesty  King  George  the  Third, 
by  letters  patent  under  his  Exchequer  seal, 
bearing  date  the  15th  day  of  August,  in 
the  year  1777,  unto  Robert  Pindar,  of 
Bromby  Hall,  in  the  said  county  of  Lincoln, 
clerk,  since  deceased,  for  a  reversionary 
term  of  nineteen  years,  to  commence  from 
the  13th  of  July,  1788,  under  the  several 
yearly  rents  of  20s.  for  the  said  woodlands, 
and  31.  Is.  ^^d.  for  the  said  coney  warren  ; 
and  also  all  houses,  edifices,  structures, 
timber-trees  and  other  trees,  mines,  quar- 
ries, waters,  watercourses,  roads,  ways, 
easements,  profits,  commodities,  privileges, 
advantages,  emoluments  and  hereiditaments 
whatsoever  in  or  upon  the  said  woods  and 
lands  and  the  said  warren  or  warrens  of 
conies  growing  or  arising  or  to  the  same 
in  anywise  belonging  or  appertaining,  at  or 
for  the  price  or  sum  of  800/.  of  lawful 
money  of  Great  Britain,  to  be  paid  by  the 
said  Thomas  Pindar  within  forty  days  from 
the  date  of  this  certificate  of  contract  into 
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tlie  Bank  of  England  and  carried  to  the 
account  of  the  Duchy  of  Cornwall,  and  from 
and  immediately  after  the  payment  of  the 
said  sum  in  manner  aforesaid,  and  the 
enrolment  of  this  certificate,  and  the  receipt 
for  the  said  purchase-money  in  the  office  of 
the  auditor  of  the  duchy  of  Cornwall,  and 
thenceforth  for  ever,  the  said  Thomas  Pin- 
dar and  his  heirs,  successors  or  assigns, 
shall  be  adjudged,  deemed  and  taken  to  be 
in  the  actual  seisin  and  possession  of  the 
said  woodland  and  pasture  ground,  war- 
rens and  premises  so  by  him  purchased,  and 
shall  hold  and  enjoy  the  same  peaceably 
and  quietly,  in  as  full  and  ample  manner  to 
all  intents  and  purposes  as  his  said  Royal 
Highness  the  Pirince  of  Wales,  his  heirs  or 
successors,  Dukes  of  Cornwall,  might  or 
could  have  held  and  enjoyed  the  same,  by 
force  and  virtue  of  an  act  of  parliament 
passed  in  the  38th  year  of  the  reign  of  his 
Majesty  King  George  the  Third  intituled  an 
Act  for  making  perpetual,  subject  to  re- 
demption and  purchase  in  the  manner 
therein  stated,  the  several  sums  of  money 
now  charged  in  Great  Britain  as  a  land  tax 
for  one  year  frpm  the  25th  day  of  March, 
1798." 

Mr.  Jessel  and  Mr.  F.  Walfordy  for  the 
i^pellant. — The  duchy  was  seised  of  the 
SOU,  and  had  also  a  right  of  free  warren 
according  to  the  charter  set  out  in 

The  Prince'^  ccue^  Co.  Rep.  vol.  4.  pt.  8. 
Ua. 
The  words  **  warren  of  conies "  denote  a 
place,  and  must  pass  the  soiL  This  is  plain 
if  you  take  the  context,  *'all  that  lodge 
buUt  thereupon  ":  a  house  cannot  be  built 
on  a  franchise.  Besides,  this  is  the  usual 
meaning  of  the  word  warren. 
Co.  Lit.  5  b  (b). 

ShepparcTs  Touehstone,  pp.  89,  96. 
Jacob's  Law  Dictionary^  tit.  *  Warren.' 
Termes  de  la  Ley^  tit,  *  Warren.* 
Rice  V.  Wiseman,  3  Bulst.  82. 

They  also  referred  to* 

Legh  v.  Heald,  1  B.  &  Ad.  622;  s.c. 

9  Law  J.  Rep.  (n.s.)  KB.  98. 
Marshall  V.  UUeswater  Steam  Navigch 

tion  Company,  3  Best  &  S.  732 ;  s.  c. 

32  Law  J.  Rep.  (n.s.)  Q.B.  139. 
Cooper  V.  Fhtl)b8,  Law  Rep.  2  H.L. 

149. 


Sir  R.  Palmer,  Mr.  Mellish,  Mr.  Speed 
and  Mr,  Jeune,  for  the  respondent — ^This 
grant  is  to  be  construed  as  if  it  were  a  grant 
from  the  Crown — 

The  Attorney  General   to    the  Prince 

of  Wales  V.  St.  Aubyn,  Wightw.  167; 

and  in  every  grant  from  the  Crown,  every 

intendment  is  to   be  taken    against  the 

grantee  and  in  favour  of  the  Crown — 

Feather  v.  the  Queen,  6  Best  &  S.  257, 
283 ;  s.  c.  35  Law  J.  Rep.  (n.s.) 
Q.B.  200. 

The  case  of  Alton  Woods,  Co.  Rep.  voLl. 
pt.  1.  27  a. 
Therefore  the  strict  signification  of  the 
term  "warren  of  conies"  is  not  to  be 
extended;  and  prima  facie  that  term  is 
descriptive  of  a  right,  not  of  a  situs.  The 
right  to  warren  and  the  soil  are  separate 
hereditaments,  and  one  is  not  appurtenant 
to  the  other.  The  right  of  warren  does  not 
pass  with  the  grant  of  the  land,  nor  does 
the  land  pass  by  a  grant  of  "  warren  ** — 

Viner^s  Abridgment,  tit.  *  Warren.* 

4  Co.  Inst,  pp.  298,  314. 
"  Warren  "  never  means  both  soil  and  fran- 
chise at  once,  and  a  man  may  build  a  lodge 
on  his  warren  for  preservation  of  the  game 
when  the  warren  is  only  a  franchise — 

Co.  Rep.  voL  6.  pt.  12  (22). 

Davies's  ccLse,  3  Mod.  246. 
They  also  referred  to 

Bingham  v.  Bingham,  1  Ves.  sen.  127. 

Morris  v.  Dimes,  1  Ad.  &  E.  654;  a  c. 
3  Law  J.  Rep.  (N.s.)  Q.R  200. 

Cocking  v.  PraU,  1  Ves.  sen.  400. 

Ramsden  v.  HyUon,  2  Ibid.  304. 

The  King  v.  the  Inhabitants  of  Piddle- 
trenthide,  3  Term  Rep.  772. 

Mr.  Walford,  in  reply. 

LoBD  Justice  Giffabd  (May  29). — 
The  judgment  I  am  about  to  deliver  is  the 
judgment  of  the  Court.  Earl  Beauchamp, 
the  present  appellant  and  sixth  earl,  claims 
through  Henry,  the  fifth  earl  He  has 
appealed  from  a  decree  of  the  Master  of 
the  Rolls  dismissing,  first,  the  original  bill 
in  this  suit,  which  was  filed  by  the  fifth 
earl,  and,  secondly,  the  supplemental  bill 
which  he  himself  filed.  Both  bills  were 
dismissed  with  costs.  The  questions  in  the 
suit  arise  in  this  way. — 

In  October,  1864,  Henry,  the  fifth  earl, 
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and  the  defendant  agreed  to  exchange 
certain  lands  and  hereditaments,  with  the 
rights  and  privileges  belonging  thereto. 
These  lands  and  hereditaments  were  sever- 
ally specified  in  two  schedules  appended  to 
the  agreement.  The  agreement  itself  con- 
sisted of  six  articles,  and  the  earl  was  to 
pay,  by  way  of  equality  of  exchange,  3,400^. 
to  the  defendant.  The  provisions  of  the 
agreement  are  set  forth  in  the  5th  para- 
graph of  the  bilL  The  first  schedule 
contained  a  description  of  the  lands  and 
hereditaments  to  be  given  in  exchange 
by  the  earL  They  were  as  follow:  First, 
162|  acres,  in  the  parishes  of  Frodingham, 
Bottesford  and  Ashby;  secondly,  freehold 
common  rights  on  the  East  Common  of 
Bromby ;  thirdly,  all  the  right  or  stray  of 
rabbits  or  right  of  warren  in  the  said  East 
Common,  with  the  appurtenances.  The 
second  schedule  contained  a  description  of 
the  lands  and  hereditaments,  rights  and 
privileges  to  be  given  in  exchange  by  the 
defendant.  They  were  55  acres  2  roods 
and  29  perches,  lyingin*Bromby;  secondly, 
all  the  freehold  common  rights  or  other 
right"),  interests  or  property  in  and  upon 
the  West  Common  of  Bromby;  thirdly,  all 
the  freehold  moorland  in  Bromby  Moors, 
as  set  out  by  boundaries,  containing  106 
acres,  or  thereabouts;  fourthly,  a  tithe 
rent-charge,  payable  out  of  the  estate  of  the 
earl  to  the  defendant;  fifthly,  a  fee  farm- 
rent  of  71.  2*.  6d,,  payable  out  of  the  estate 
of  the  earl  to  the  defendant;  sixthly,  the 
right  and  privilege  of  the  exclusive  use  for 
twelve  years  of  the  warping-sluice  to  the 
defendant;  seventhly,  all  the  right  and 
interest  of  the  defendant,  as  lord  of  the 
manor  of  Bromby,  in  all  that  portion  of 
the  East  Common  of  Bromby  which  lies 
to  the  west  side  of  the  public  carriage-road, 
amounting  to  115  acres,  or,  if  less,  to  be 
made  up  to  that  amount.  The  agreement 
was  duly  executed,  and  possession  given 
accordingly,  since  which  time  acts  of 
ownership  have  been  exercised  by  the 
parties  on  the  property  so  exchanged. 
There  have  been  no  conveyances.  In  1866 
the  late  earl  and  the  defendant  promoted 
the  inclosure  of  the  East  and  West  Common 
of  Bromby.  In  November  of  that  year  the 
late  earl  sent  in  his  claim  to  the  Inclosure 
Commissioners,  and  in  December,  1865, 
with  a  view.to  substantiate  that  and  another 


claim,  search  was  made  amongst  the  earl's 
deeds  and  muniments  of  title  at  Madresfield, 
the  family  seat,  when  on  considering  a  deed 
of  grant  from  the  Duchy  of  Cornwall  it 
appeared,  as  the  plaintiff  alleges  and  insists, 
that  the  *Elast  Common  of  Bromby,  and  the 
mines  and  minerals  thereunder,  and  under 
certain  lands  in  Frodingham  and  Sctm- 
thorpe,  were,  by  a  grant  of  the  Duchy  of 
Cornwall,  dated  the  27th  of  March,  1799, 
conveyed  to  Thomas  Pindar,  his  heirs  and 
assigns,  for  ever.  It  is  not  disputed  that  all 
the  property  belonging  to  Thomas  Pindar 
in  this  district  passed  from  him  to  the 
Earls  Beauchamp,  and  were  possessed  by 
the  late  earl,  and  that  they  are  the  property 
of  the  present  earL  The  defendant  denies 
that  the  soil  of  the  East  Common  of 
Bromby,  and  the  mines  and  minerals  there- 
under, or  under  the  lands  of  Frodingham 
and  Scunthorpe,  were  conveyed  by  the 
grant  of  the  27th  of  March,  1799,  to  Thomas 
Pindar.  On  the  contrary,  he  alleges  that  they 
were  conveyed  by  a  grant  of  tJbe  manor  of 
Kirton  from  the  duchy  of  Cornwall  to  John 
Julius  Angerstein,  on  the  9th  of  July,  1799, 
and  that  Bromby,  Frodingham,  and  Scun- 
thorpe are  part  of  the  manor  of  Kirton.  The 
defendant  claims  through  Mr.  Angerstein. 

It  is  plain  that  all  parties  acted  on  Uie 
assumption  that  the  soil  in  the  East  Com- 
mon of  Bromby,  and  the  mines  and  minends 
under  the  lands  in  Frodingham  and  Scun- 
thorpe, belonged  to  the  defendant,  and  did 
not  pass  by  the  grant  of  March,  1799.  This 
the  appellant  alleges  (as  the  fifth  earl  did 
before  him)  to  have  been  a  common  mistake. 
He  avers  that  the  mines  and  minerals  are 
of  very  great  value ;  that,  in  substance,  he 
gets  by  the  exchange  that  which  was  r^ly 
his  without  it;  and  therefore  he  asks  the 
Court  either  to  rectify  the  agreement^  or  to 
nullify  the  transaction  and  set  it  aside. 

It  needs  no  argument  to  prove  that  the 
Court  has  jurisdiction  to  set  aside  an  agree- 
ment on  the  ground  of  mistake,  but,  as  a 
general  rule,  the  mistake  must  be  plain  and 
palpable— one  as  to  the  existence  of  which 
opinions  can  scarcely  differ;  and  it  must 
be  possible  to  replace  the  parties  in  that 
which  was  substantially  tiieir  original  posi- 
tion. 

In  the  present  case  the  rights  of  the 
parties  have  been  assumed  to  be  such  as 
formed  the  foundation   of  the  exchange 
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during  a  period  of  sixty  years  preceding 
the  present  disputa    In  1801  an  inclosure 
act,  the  act  of  41  Geo.  3.  c.  74,  was  passed. 
Under  that  act  an  allotment  was  made  to 
Thomas  Pindar  for  his  right  of  warren,  and 
to  Mr.  Angerstein  for  his  right  of  soil  in 
certain  commons  of  the  manor  of  Kirton. 
Again,  in  1831,  another  inclosure  act  was 
passed — no  doubt  was  entertained  as  to  the 
relative  rights  and  positions  of  the  defen- 
dant and  the  then  Earl  Beauchamp,  the 
defendant  being  treated  and  considered  as 
entitled  to  the  soil,  the  earl  to  the  right 
of  warren  as  distinguished  from  the  soil ; 
the  several  transactions  under  both  acts  are 
detailed  in  the  8th,  9th,  10th,  Uth,  12th 
and  13tli  paragraphs  of  the  answer  to  the 
original  bill.  Having  regard  to  these  trans- 
actions, as  well  as  to  those  which  are  shewn 
to  have  taken  place,  as  mentioned  in  other 
paragraphs  of  the  same  answer,  it  is  difficult 
to  see  any  just  or  sufficient  grounds  for  a 
suit  of  this  dest'jiption.    It  is  clear,  on  the 
plaintiff's  evidence,  that  the  existence  of 
valuable  minerals  under  the  land  in  ques- 
tion was  known  to  the  fifth  earl  and  his 
advisers  before  the  date  of  the  agreement 
for  exchange ;  it  is  as  reasonably  certain 
as  anything  can  be  that  the  grant  of  March, 
1799,  was  never  supposed,  either  by  grantor 
or  grantee,  or  by  any  one,  until  some  sixty 
years  after  its  date,  to  have  had  the  effect 
now  sought  to  be  attributed  to  it;  and 
unless  that  effect  is  plain  almost  to  demon- 
stration, and  the  true  construction  of  the 
instrument  so  certain,  and  the  rights  of 
the  parties  under  it  so  indisputable,  as  not 
to   be  open    to  serious    controversy,   we 
should  not  hesitate  in  coming  to  the  conclu- 
sion that  the  suit  was  rightly  dismissed. 
These  considerations  lead  to  a  review  of  the 
arguments  adduced  on  behalf  of  the  appel- 
lant as  substantiating  that  construction  of 
the  grant  on  which  he  has  been  advised 
to  rely.   They  may  be  summarized  so  far  as 
is  necessary  thus  :  First,  The  Prince's  case^ 
in  vol.  4.  of  Cokes  Reports,  part  8,  14a, 
was  rvjferred  to.    The  charter  constituting 
the  grimt  of  the  ducby  is  there  set  forth, 
and  the  following  passage,  being  the  grant 
of  free  warren,  was  read,  viz.,  from  p.  10  : 
"  We  have  moreover,  for  us  and  our  heirs, 
granted,  and  by  this  our  charter  we  have 
confirmed  to  the  aforesaid  duke,  that  the 
^d  duke,  and  the  heirs  of  him,  eldest 


sons,  dukes  of  the  same  place  for  ever, 
have  free  warren  in  all  the  lordships, 
manors,  castles,  lands  and  other  places 
aforesaid,  so  as  the  said  lands  be  not  within 
the  bounds  of  our  forests,  and  that  none 
enter  into  them,  to  hunt  in  them  or  to  take 
anything  which  to  warren  appertaineth, 
without  the  licence  and  will  of  the  said 
duke,  or  other  dukes  of  the  same  place, 
upon  pain  of  forfeiture  of  10/."  Next,  the 
following  passage  from  Coke  upon  Littleton, 
lib.  1.  c.  15b,  was  cited:  "So  it  is  of  a 
forest,  parke,  chase,  vivarye,  and  warren  in 
a  man's  owne  grounde,  by  Uie  grant  of  any 
of  them  not  onely  the  priviledge  but  the 
land  itselfe  passes,  for  they  are  compound." 
It  was  stated  that  this  passage  was  not 
known,  or  at  all  events  not  quoted,  in  the 
Court  below.  Sheppards  Touchstone,  and 
other  works  of  authority,  were  also  referred 
to,  as  recognizing  and  repeating  the  law  as 
laid  down  in  Coke  upon  Littleton,  and  the 
case  of  Rice  v.  Wiseman  was  cited,  and  it 
was  said  that,  inasmuch  as  the  soil  belonged 
to  the  duchy,  it  followed  on  these  principles 
that  it  passed  under  the  term  "warren," 
and  furthermore,  that  this  view  was  forti- 
fied by  the  context  of  the  grant,  and  esi>e- 
daily  by  the  words,  "all  and  singular  the 
rights,  members  and  appurtenances  what- 
soever in  Bromby  aforesaid,  and  that 
lodge  or  house  thereupon  built,"  and  the 
words  "  commonly  called  or  known  by  the 
name  of  Bromby  Warren " ;  and  a  series 
of  leases  was  referred  to,  commencing  in 
the  time  of  Henry  the  Eighth,  and  ending 
with  the  lease  of  1777  mentioned  in  the 
grant.  It  was  urged,  in  addition  to  these 
arguments,  that  the  38  Geo.  3.  c.  60,  under 
the  authority  of  which  the  grant  was  made 
by  the  duchy,  did  not  authorize  the  sale  of 
such  a  thing  as  a  right  of  warren  as  distinct 
from  the  soil,  but  only  the  sale  of  a  "  tene- 
ment," not  of  a  "  hereditament ";  that  the 
authority  given  by  the  act  must  be  taken 
to  have  been  followed,  and  therefore  that 
the  grant  on  the  occasion  of  the  sale  must 
be  taken  to  be  a  grant  of  the  soil  with  its 
incidents.  It  may  be  well  to  deal  with  these 
authorities  and  arguments,  omitting  only 
thos^  founded  on  the  context  of  the  grant, 
before  going  to  the  exact  terms  of  the 
grant  itself.  They  can  be,  and  in  fact  have 
been,  completely  answered. 

First  of  all,  the  charter  referred  to  as 
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granting  the  free  warren,  as  well  as  the 
leases,  established  that  there  was  a  right  of 
free  warren  in  gross  belonging  to  the  duchy 
of  Cornwall,  and  extending  over  Bromby 
and  other  places.  There  is  no  ground  in 
law  for  saying  that  a  person  having  a  right 
of  free  warren  generally  may  not  grant  a 
limited  right  by  the  grant  of  a  '*  warren  of 
conies";  nor,  because  the  term  "warren 
of  conies  "  is  used  in  the  leases  and  in  the 
grant  of  1799,  and  the  expression  so  used 
differs  from  the  grant  in  the  charter,  is  an 
intention  to  pass  all  the  estate  in  the  soil 
to  be  inferred.  The  intention  must  be  found 
in  the  instrument  itself.  "  Warren  of 
conies"  is  not  so  extensive  as  "free 
warren."  The  term  itself  was  obviously 
taken  from  the  leases,  particularly  that  of 
1777,  and  probably  originated  in  the  fact 
of  the  "  conies  "  being  in  that  locality  the 
only  beasts,  or,  at  all  events,  the  only  beasts 
of  warren  of  any  value.  The  terms  of  the 
charter,  therefore,  do  not  advance  the  appel- 
lant's case. 

With  respect  to  the  passage  from  Coke 
upon  LiuUtoHy  Mr.  Preston,  in  his  edition 
of  ShepparcTa  Touchstone^  adds  to  the  pas- 
sage very  significantly  this  observation, — 
"generally  without  any  qualification  or 
context"  The  passage  uses  the  term  "  war- 
ren "  generally.  The  primary  signification 
of  that  word  when  speaking  of  "a  right 
of  warren,"  or  of  "  free  warren,"  or  when 
speaking  of  "a  warren  of  conies,"  most 
assuredly  does  not  mean  an  estate  in  the 
soiL  A  grant  of  land  or  of  a  manor,  accord- 
ing to  the  authorities,  does  not  pass  a  right 
of  free  warren.  A  number  of  Exchequer 
decrees  and  proceedings  have  been  quoted, 
shewing  the  use  of  the  term  "warren"  in 
connexion  with  terms  of  locality.  From 
these  it  is  manifest  that  the  use  of  the 
word  "  warren,"  and  more  especially  of  the 
words  **  warren  of  conies,"  does  not  neces- 
sarily, or  usually,  or  according  to  any  pri- 
mary acceptation,  mean  an  estate  in  the 
soil  To  warren  of  every  description  there 
must  be  a  local  boundary ;  and  it  is  impos- 
sible, in  our  opinion,  to  attribute  any  other 
weight  or  meaning  to  the  passage  than  that 
"  warren  "  may  be  so  used  as  to  mean  to 
pass,  and  may  pass,  an  estate  in  the  soil, 
provided  the  context  of  the  instrument  in 
which  it  is  so  used  shews  that  to  be  the 
intention.    Then  the  case  of  Rice  v.  Wise- 


man appears  from  the  reports  to  be  this 
— [His  Lordship  read  the  report  verbatim 
from  3  Bulst,  82.]  The  action,  as  is  plain 
from  the  report  of  the  case,  did  not  involve 
any  question  of  the  right  to  the  soil,  and 
Lord  Coke  is  reported  as  plainly  admitting 
that  the  demise  or  grant  of  a  warren  in  a 
particular  locality,  "  as  in  his  park,"*  does 
not  pass  the  soil 

There  then  remains  the  question  said  to 
arise  on  the  act  of  Geo.  3.  It  is  plain  that  the 
act  C9nfers  a  power  to  sell  the  two  things 
combined,  "  land  "  and  "  right  of  warren," 
— the  greater  must  necessarily  include  the 
power  to  sell  the  less ;  that  is,  the  warren  or 
part  of  the  warren.  The  estate  and  interest 
of  the  duchy  in  the  soil  was  the  manorial 
estate  and  interest  in  the  wastes  or  com- 
mons, the  tenants  possessing  rights  as  to 
the  sur£Eu;e ;  and  if  the  terms  of  the  grant, 
according,  to  their  £edr  construction,  do  not 
convey  the  soil,  they  can  have  no  artificial 
or  technical  meaning,  because  of  the  extent 
or  nature  of  the  power  conferred  by  the 
act  Moreover,  a  right  of  warren  is  a  tene- 
ment, as  shewn  by  the  authorities  quoted 
by  the  Master  of  the  Rolls. 

The  leases  do  not  support  the  appellant's 
cas^  to  any  greater  degree  than  they  do 
that  of  the  respondent  They  are,  to  say 
the  least  of  them,  but  of  doubtful  impcHt, 
and  this  being  so,  the  question  resolves 
itself  into  this,  viz.,  what  is  the  true  con- 
struction, intent  and  meaning  of  the  terms 
and  expressions  used  in  the  grant  ?  Those 
terms  and  expressions,  so  far  as  they  are 
material,  are  these — "All  that  piece  or 
parcel  of  woodland  situate  in  Bromby,  in 
the  county  of  Lincoln,  conmionly  called 
Prince's  Woods,  containing  by  admeasure- 
ment 23  acres  1  rood  1 1  perches  or  there- 
abouts." Here  there  is  a  plain  description 
of  soiL  Then,  "  and  all  that  close  or  parcel 
of  pasture  land  situate  at  the  east  end  of 
the  said  woods,  and  commonly  called  "  wood 
and  close,"  containing  by  admeasurement 
4  acres  3  roods  and  24  perches  or  there- 
abouts." Here,  again,  there  is  a  plain  de- 
scription of  soil  Then,  "and  all  that  warren 
of  conies,  with  all  and  singular  the  rights, 
members  and  appurtenances  whatsoever  in 
Bromby  aforesaid,"  this  being  a  warren  of 
conies  with  a  locality;  and  then,  "that 
lodge  or  house  thereupon  built,  commonly 
called  Bromby  Lodge;"  and  then  all  that 
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warren  of  conies,  witli  all  and  singular  the 
rights,  members  and  appurtenances  what- 
soever in  Redboume,  in  the  said  county  of 
Lincoln, '*  again  a  warren  of  conies  with 
a  locality.  And  then,  '^  both  which  said 
warrens,"  <fec — [His  Lordship  read  to  the 
end  of  the  grant  as  set  out  above.] 

The  demise  of  1777  referred  to  in  the 
grant  contains  a  description  similar  in  terms 
to  that  which  I  have  read  from  the  grant, 
and  it  contains  this  reservation  or  excep- 
tion, *' Excepting  nevertheless  and  always 
reserving  to  us,  our  heirs  and  successors, 
all  timber  trees,  and  all  fair  saplings,  oaks 
apt  to  become  timber,  and  also  sufficient 
stabbles  in  every  acre  of  the  said  woodland 
according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  and  also  all  mines 
and  quarries  of  and  in  the  said  premises, 
which  said  premises  are  parcel  of  the  lord- 
ship and  soke  of  Kirton,  or  in  Lindsey 
aforesaid,  and  parcel  of  the  possessions  of 
the  Duchy  of  Cornwall;**  and  the  rent  re- 
served is  as  follows  :  *^  Under  the  several 
yearly  rents  following,  that  is  to  say,  for 
and  out  of  the  woodland,  the  sum  of  20«. ; 
for  the  coney  warren,  the  sum  of  3/.  Is,  i^d, ; 
and  for  the  fishery,  the  sum  of  10«. ;"  and 
there  is  a  covenant  to  keep  the  coney  war- 
ren stocked  and  stored  with  a  sufficient 
number  of  conies,  and  a  provision  for  the 
lease  to  become  void  in  the  event,  amongst 
other  things,  of  default  being  made  in  pay- 
ment of  the  rents,  or  any  of  them  and  a 
proviso  for  re-entry  and  resumption  of  the 
premises.  The  lease  follows  the  description 
in  former  leases.  Two  only  have  been  pro- 
duced in  which  the  warren  of  conies  was 
alone  leased  without  lands  being  in  terms 
leased  with  it  In  those  there  was  no 
reservation  of  mines  and  minerals.  The 
first  observation  that  occurs  is,  that  there 
is  no  grant  of  moors  or  wastes ;  the  next, 
that  where  land  is  intended  to  be  granted, 
the  grant  and  description  are  unmistakable 
and  explicit ;  the  next,  that  there  is  not  a 
grant  of  "the  warren**  simpliciter,  but  of 
jJl  that  warren  of  conies  with  a  fixed  locality, 
that  is,  as  regards  the  firsts  in  "  Bromby  afore- 
said,** as  regards  the  second  in  Redboume. 
Both  are  further  stated  to  be  commonly 
called,  or  known  as  Bromby  Warren,  and 
to  extend  over  certain  ^'  wastes  or  east 
moors.*'  There  is  not,  as  has  been  before 
said,  any  grant  of  the  wastes  or  east  moors. 
Nxw  Series,  SS.^Chanc. 


The  grant  of  a  warren  of  conies  is  essen- 
tially  a  grant  of  the  conies  and  the  right 
to  take  and  kill  the  conies.  A  grant  of  a 
warren  in  a  particular  locality,  or  "as  in 
a  parke,*'  Lord  Coke  himself  admits  does 
not  pass  the  soil,  and  here  there  is  plainly 
nothing  more.  That  the  warrens  are  "  com- 
monly called  Bromby  Warren,**  and  are 
situate  in  particular  places,  and  extend 
over  particular  wastes  or  moors,  in  no  way 
extends  the  meaning  of  the  words  "  warren 
of  conies'*  to  an  estate  in  the  soil,  and 
cannot  either  in  technical  legal  language, 
or  according  to  any  rule  or  mode  of  con- 
struction, technical  or  untechnical,  be  held 
to  have  any  such  effect  The  reservation 
of  mines  and  minerals  in  the  lease  applies 
to  the  land  plainly  and  actually  demised. 
The  rent  is  reserved  out  of  the  land,  but 
for  the  warren,  and  the  addition  of  **that 
house  or  lodge  thereupon  built,  commonly 
called  Bromby  Lodge,'*  seeing  that  a  lodge 
or  house  is  incident  to  a  warren,  and  always 
has  been,  and  always  has  been  leased  and 
dealt  with  in  connexion  with  the  right  of 
warren  in  question — that  "  thereupon"  may 
either  mean  in  "  Bromby,'*  or  built  there 
for  the  purposes  of  the  warren,  or  connected 
with  or  incident  to  the  warren — seeing 
this,  the  addition  is  wholly  insufficient  to 
shew  that  an  estate  in  the  wastes  or  east 
moors  was  intended  to  pass.  In  fine, 
nothing  of  the  kind  was  intended,  %ut 
"  warren  of  conies,*'  and  "  warren  of  conies** 
only,  and  whatever  is  fairly  incident  to  or 
necessary  for  the  exercise  of  the  right  of 
preserving  and  making  profit  out  of  conies. 

There  was  yet  another  ground  urged  os 
which  it  was  said  that  the  appellant  ought 
to  succeed,  viz.,  that  the  manor  of  Bromby 
was  his,  and  that  he  had  proved  his  title 
to  it  in  the  cause,  as  claiming  through 
Thomas  Pindar.  It  is  plain,  however,  that 
it  is  part  of  the  manor  or  soke  of  Kirton; 
that  during  the  whole  time  courts  have  been 
held  in  Bromby  for  the  whole  manor  or  soke 
of  Kirton,  and  as  plain  that  he  shewed  no 
title  to  the  wastes  or  moors  of  Bromby, 
or  any  act  or  right  in  any  way  excluding 
the  rights  of  the  lord  of  the  superior  manor. 
We  do  not  think  it  necessary  to  go  thn)ugh 
the  details  to  which  the  Master  of  the 
Rolls  referred  in  his  judgment  as  decisive 
on  this  part  of  the  case. 

On  all  these  grounds,  therefore,  we  are 
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of  opinion  that  the  appellant's  case  has 
wholly  failed;  that  the  real  mistake  has 
been  the  sapposition  that  his  rights  have 
been  mistaken ;  that  the  biUs  were  properlj 
dismissed  with  costs  in  the  Court  below, 
and  that  the  appeal  must  likewise  be  dis- 
missed, with  costs. 

Solicitora  —  Messn.  Walford  k  Whitelock,  for 
^ftppelUnt;  Mewra.  Baxter,  Roie,  Norton  k 
Co.,  for  respondent. 


Jambs, 
March  6, 


(In  re 
;,  V.C.   J  cc 

5,8,12.^  LI 


In  re  the  London  and 

COLONL^L    COMPANY, 
LIMITED. 

'x  parte  clabk.) 


Company  —  Winding-up  —  Shareholder 
Agent  —  Termination  of  Engagement  — 
Salary  and  Compensation  —  Calls  to  he 
Debited  in  Accounts — Set-off. 

C.  went  to  Australia  as  the  agent  of  a 
company  under  an  agreement  by  which  he 
was  to  act  as  their  agent  for  five  years,  at  a 
fixed  yearly  salary,  and  wcu  also  to  receive 
a  commission  on  remittances.  He  was  required 
to  take  fifty  shares  in  the  company,  and  to 
pay  up  a  portion  of  their  value;  and  it  was 
agreed  that  the  balance  which  might  become 
due  on  account  of  calls  should  be  placed  to 
his  debit  in  his  accounts.  After  he  had  carried 
on  business  as  such  agent  for  little  more  than 
a  year  the  company  u^as  wound  up  under 
supervision.  For  three  quarters  of  a  year 
more  he  was  employed  by  the  liquidators  in 
the  winding-up,  and  UKts  then  discharged: — 
Held,  that  (7.  was  entitled  to  his  salary  for 
five  years,  and  that,  having  regard  to  the 
fact  that  the  liquidcUors  were  indebted  to 
him  for  his  services  rendered  in  the  winding- 
up,  in  a  sum  nearly  as  large  a^  the  amount 
due  from  him  in  respect  of  calls  upon  his 
shares,  they  would  not  be  allowed  to  enforce 
against  him  any  claim  for  such  calls  until 
the  amount  due  from  them  to  him  had  been 
ascertained. 

In  this  case  two  adjourned  summonses 
and  a  motion  came  on  to  be  heard  together. 
The  first  summons  was  on  behalf  of  the 
liquidators  of  the  above-named  company, 
that  R.  C.  Clark  might  be  ordered  to  pay 


to  the  liquidators  1,0002.  in  respect  of  s 
call  of  20L  upon  fifty  shares  held  by  him. 
The  second  summons  was  taken  out  by  Clark 
to  oblige  the  liquidators  to  come  to  a  settle- 
ment with  him  in  respect  of  his  several 
claims  against  the  company,  having  regard 
to  a  certain  arrangement  which  had  been 
made  between  him  and  Alexander  Martin, 
as  the  company's  attorney,  and  for  a  direc- 
tion to  prevent  the  liquidators  from  at- 
forcing  against  him  the  payment  of  any 
call  due  to  them  until  such  settlement  had 
been  come  to.  The  motion  was  on  behalf 
of  the  liquidators  to  restrain  Clark  from 
prosecuting  against  them  certain  proceed- 
ings in  the  Supreme  Court  at  Melbourne^ 
Australia. 

In  September,  1865,  Clark  was  appointed 
agent  of  the  company  at  Melbourne.  As 
part  of  the  arrangement  between  them  the 
company  required  him  to  take  fifty  shares  in 
the  company  of  100/.  each,  as  a  guarantee 
for  the  faithful  discharge  of  his  duties  as 
agent.  By  an  agreement  in  writing  made 
between  Clark  and  the  company,  dated  the 
30th  of  September,  1865,  it  was  agreed 
that  Clark  should  proceed  to  Melbourne, 
with  his  wife  and  family,  and  be  employed 
there  as  such  agent  for  five  years,  at  z 
salary  of  750/.  per  annum.  He  was  also  to 
be  allowed  a  commission  on  all  remittances 
for  the  company's  shipments.  He  was  to 
conduct  his  business  there  as  if  an  inde- 
pendent merchant,  but  the  company  were 
to  have  a  share  of  his  profits.  The  agree- 
ment (clause  8.)  further  provided,  that 
Clark  **  having  applied  for  and  taken  fifty 
shares  of  100/.  each  in  the  said  company, 
upon  which  10/.  per  share  is  to  be  paid  up 
at  once,  and  having  already  paid  2/.  per 
share,  part  of  such  10/.  per  share,  the  com- 
pany will,  on  their  part,  place  8/.  per  share, 
the  balance  of  such  10/.  per  share  on  the 
said  fifty  shares,  to  the  debit  ef  the  said 
R  C.  Clark,  as  well  as  aU  other  sums  that 
may  become  due  from  the  said  R.  C.  Clark 
from  time  to  time  on  account  of  calls  to  be 
made  on  the  said  shares ; "  and  Clark  thereby 
agreed  to  give  an  equitable  mortgage  to  Uie 
company  of  certain  property  in  Ceylon  as  a 
security  for  the  payment  of  8/.  per  share, 
and  such  other  sums  as  might  become  due 
from  him  to  the  company.  This  mortgage 
was  subsequently  released  upon  Clark  hav- 
ing arranged,  in  pursuance  of  an  agreemoAt 
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made  by  him  with  the  managing  director 
and  secretary  of  the  company,  for  the  pay- 
ment of  a  sum  of  2,400/.  by  the  trustees  of 
his  marriage  settlement  in  respect  of  the 
fifty  shares. 

Clark  arrived  at  Melbourne  in  December, 
1865,  and  thenceforth  commenced  his  duties 
as  the  company's  agent  under  the  agreement 

In  March,  1867,  an  order  was  made  for 
continuing  under  supervision  the  winding- 
up  of  the  company,  which  had  been  com- 
menced as  a  voluntary  winding-up.  The 
liquidators  of  the  company  continued  to 
employ  Clark  till  January,  1868,  when  they 
put  an  end  to  his  services  by  Mr.  Martin, 
their  attorney  in  Australia.  Thereupon  Clark 
commenced  proceedings  in  the  Supreme 
Court  at  Melbourne,  to  enforce  his  claims 
against  the  company  for  salary,  commission, 
Ac  In  February,  1868,  certain  **  Heads  of 
Settlement "  were  arranged  for  the  settle- 
ment of  the  differences  between  Clark  and 
the  company,  and  were  reduced  into  writing 
and  confirmed,  and  signed  by  Martin  on 
the  company's  behalf.  By  the  terms  of 
this  arrangement  1,000/.  was  to  be  paid  to 
Clark  to  enable  him  to  proceed  to  England, 
and  a  further  sum  of  3,000/.  was  to  be 
deposited  in  the  Victoria  Bank,  Melbourne, 
in  the  joint  names  of  the  liquidators, 
Messrs.  Morrison,  of  Melbourne,  and  Clark, 
to  await  the  result  of  the  proceedings  which 
Clark  undertook  to  prosecute  at  Melbourne 
without  delay,  in  case  he  should  fail  to 
settle  with  the  company  within  six  months 
after  his  arrival  in  England.  Clark  arrived 
in  England  in  April,  1868.  He  had  been 
placed  on  the  list  of  contributories  to  the 
company  in  respect  of  the  fifty  shares.  He 
now  claimed  to  be  entitled  to  set  ofif  against 
the  calls  his  claims  against  the  com- 
pany. His  claims  amounted  altogether  to 
about  5,986/.,  made  up  of  2,187/.  10«.  for 
two  years  and  three  quarters'  salary  to 
December,  1870,  at  750/.  per  annum; 
348/.  10«.  commission  upon  goods  con- 
signed by  the  company  to  Martin  and 
others;  2,570/.  11«.  hd,  estimated  commis- 
sion for  the  remainder  of  his  engagement; 
and  of  a  further  sum  on  account  of  expenses 
of  himself  and  £Eimily  in  respect  of  his 
Toyage  to  and  from  Melbourne,  and  costs 
of  1^^  proceedings  at  Melbourne.  The 
company  disputed  their  liability  to  pay 
most  of  these  item& 


Mr.  Druee  and  Mr,  C.  HaU,  for  the 
liquidators,  in  support  of  the  motion  for 
an  injunction,  relied  upon  the  87th  section 
of  the  Companies*  Act,  1862,  by  which 
actions  and  suits  are  to  be  stayed  after  an 
order  for  winding-up. 
They  referred  to 
Beauckamp  y.  the  MarquU  of  Huntley^ 

Jac.  546. 
Chraham  v.  Maxwell^  1  Mac.  <fe  G.  71; 
8.  c    18  Law  J.  Rep.  (n.s.)  Chana 
225. 
The  Carron  Iron  Company  v.  Maclaren^ 
5  H.L  Cas.  416;  s.  c  24  Law  J.  Rep. 
(n.s.)  Chanc  620. 
In  support  of  the  liquidator's  summons, 
and  in  opposition  to  Clark's  summons,  they 
argued  that  the   arrangement  made  with 
him  under  the  heads  of  settlement  was  void, 
and  he  was   not  entitled,  under  the  8th 
clause  of  the  agreement  of  the  30th  of 
September,    1865,   which  was   void    and 
illegal,  to  set  off  his  claims  against  the 
caU— 

OruseWa  case,  35  Law  J.  Rep.  (n.s.) 

Chanc  752;  s.  c.  Law  Rep.  1  Ch.  52a 

In  re  Duckworthy  Law  Rep.  2  Ch.  578. 

Mr,  Kay  and  Mr,  Higgins,  for  Clark, 
contended  that  there  was  an  express  pro- 
vision for  a  set-off  of  such  a  claim  as  this 
against  calls  under  the  101st  section  of  the 
Companies'  Act,  1862.  QriweWs  case  was 
different.  Here  there  had  been  an  express 
agreement  that  Clark  should  take  a  certain 
number  of  shares,  and  that  the  company 
should  debit  against  him  all  other  sums 
which  should  become  due  from  him.  Then, 
again,  as  regards  Clark's  discharge :  in  a 
case  like  this,  where  the  business  of  a  com- 
pany did  not  at  once  come  to  an  end  upon 
the  company  being  wound  up,  the  winding- 
up  order  was  not  notice  of  discharge  to  the 
company's  servants,  but  there  must  be  an 
express  notice  according  to  the  terms  of 
the  contract  between  the  servant  and  the 
company — 

In  re  the  English  Joint-Stock   Bank^ 

ex  parU  Harding,  Law  Rep.  3  Eq. 

341. 
Telland's  case.  Law  Rep.  4  Eq.  350. 
Clark  was  entitled  to  six  months'  notice 
of  dismissal,  and  to  his  salary  for  the  whole 
term  of  five  years,  for  which  he  was  engaged, 
and  by  his  agreement  he  was  not  bound  to 
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pay  the  calls  upon  his  shares  till  the  five 
years  of  his  stfrvice  had  expired.* 
Mr.  Druce  replied.  He  cited 
Haber short  s  case^  Law  Rep.  6  Eq.  286. 

James,  V.C.  said  he  thought  Mr.  Clark 
was  entitled  at  present  to  be  relieved  from 
the  payment  of  1 ,000/.  It  was  not  necessary 
in  this  case  to  consider  GrisseWs  case.  He 
would  not  express  an  opinion  as  to  how 
far  a  bargain  like  that  contained  in  the 
agreement  of  the  30th  of  September,  1865, 
giving  security  on  the  Ceylon  estate,  and 
which  seemed  to  imply  that  there  might 
be  a  set-off,  was  good,  but  having  regard 
to  the  fact  that  the  liquidators  had  them- 
selves continued  Mr.  Clark  in  his  situation 
as  their  agent,  and  that  the  company  was 
indebted  to  him  in  a  sum  which  could  not 
be  far,  if  at  all,  short  of  1,000/.  for  services 
in  the  winding-up,  and  to  which  he  was 
entitled  out  of  the  first  assets  of  the  com- 
pany, and  not  merely  as  a  creditor  of  the 
company,  he  thought  it  would  be  monstrous 
if  Mr.  Clark  were  now  compelled  to  pay 
1,000/.  to  the  company.  Therefore,  he 
thought  that  the  liquidators  ought  not  to 
enforce  their  claim  against  Mr.  Clark  till 
it  had  been  ascertained  what  was  due  from 
them  to  him.  He  thought,  also,  that  he 
could  not  allow  the  company,  which  waa 
now  in  liquidation,  to  say  that  the  agree- 
ment made  with  Mr.  Clark  in  Australia  was 
ultra  vires  either  of  the  liquidators  or  of 
their  attorney  in  Australia.  Apparently, 
according  to  the  law  of  Australia,  Mr. 
Clark  was  entitled  to  maintain  the  proceed- 
ings which  he  had  instituted  there,  and  if 
not,  the  proper  course  would  have  been  to 
have  taken  steps  in  Australia  to  restrain 
those  proceedings,  for  neither  Mr.  Clark 
himself  nor  the  property  for  the  attachment 
of  which  those  proceedings  had  been  taken 
were  within  the  jurisdiction  of  this  Court 
That  being  so,  the  agreement  come  to  be- 
tween Martin  and  Clark  appeared  to  be  a 
very  proper  one,  though  it  required  the 
sanction  of  the  Court,  and  he  should  have 
no  hesitation  in  sanctioning  the  arrange- 
ment by  which  1,000/.  was  to  be  paid  to 
Clark  to  enable  him  to  proceed  home,  and 
3,000/.  was  to  be  put  in  medio  to  abide 
the  result  of  the  proceedings.  The  company 
had  had  the  benefit  of  that  agreement^ 
having  had  all  the  property  beyond  such 


4,000/.  put  into  their  hands,  and  having 
also  the  3,000/.  secured  as  he  had  men- 
tioned.  That  being  so,  unless  he  could  see 
his  way  to  rescind  the  whole  agreement 
and  to  place  the  parties  in  exactly  the  same 
position  in  which  they  were  when  the  pro- 
ceedings in  Australia  were  commenced,  he 
must  hold  that  both  parties  must  act  ac- 
cording to  it  Under  it,  Clark  had  a  lien 
to  the  extent  of  3,000/.,  and  to  t^t  extent 
he  had  a  security  for  anything  which  might 
be  due  to  him  under  the  arrangement  It 
would  probably  be  unnecessary  to  deter- 
mine whether  he  was  to  come  in  in  priority 
to  or  to  be  paid  pari  pas$u  with  the  oth^ 
creditors.  He  should  order  the  3,000/.  to 
be  transferred  to  this  country,  and  carried 
to  a  separate  account,  to  be  called  the  ac- 
count of  the  money  deposited  under  the 
agreement  Further  proceedings  in  Md- 
boume  to  be  stayed.  The  costs  to  be  paid 
out  of  the  estate. 


Solicitors — Meesni.  Parker,  Lee  Sl  Haddock,  far 
Mr.  Clark;  Meesrs.  Gregory,  RowcHffes&RawIe, 
agents  for  Messrs.  WaveU  &  Co.,  Halifax,  for 
official  liquidator. 


Lord  Komillt, 
July  13 


,  M.R.  J 


In  r€   TRX    HSTVOBD 

OOMPAKY  (LnaTKD). 

(pell's  COK.) 

Paid-up 


Company  —  Contributory 
Shares. 


A  subscriber  to  the  memorandum  of  i 
eiation  of  a  company  under  the  Ccmpania* 
Acty  1862,  for  shares  not  expressed  on  the 
memorandum  to  be  fully  paid-up,  biU  agreed 
to  be  issued  to  such  mbscriber  as  fully 
paid-up  shares  in  part  payment  of  property 
transferred  by  him  to  the  company ,  will  be 
placed  on  the  list  of  contrilnUories  for  mek 
shares,  but  will  not  be  called  on  to  pay  mare 
than  the  balance  (if  any)  which  shall  he 
found  due  from  him  on  setting  off,  against 
the  calls,  what  on  an  inquiry  shall  be  found 
to  be  the  value  of  the  property  transferred 
by  him. 

This  was  a  summons,  by  the  official 
liquidator  of  the  company,  to  put  GecM^ge 
Pell  on  the  list  of  contributoriea  in  respect 
of  l,3d0  shares,  which  stood  against  his 
name  in  the  memorandtim  of  associstioii. 


Digitized  by 


Google 


^ 


Vol.  88.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


665 


Pell's  case  was,  that  by  an  agreement 
lie  had  sold  the  goodwill  and  stock-in-trade 
to  the  company,  and  that  in  payment  of 
the  purchase-money  the  company  had 
agreed  to  issue  to  Pell  1,350  shares,  of  20^. 
each,  which  should  be  credited  in  the  books 
of  the  company  as  fully  paid-up,  and  that 
such  agreement  had  been  expressly  adopted 
by  the  articles  of  association  of  the  com- 
pany. 

Pell  had  transferred  the  goodwill  and 
stock-in-trade,  and  the  shares  had  been 
placed  against  his  name,  but  he  had  not 
been  credited  in  the  books  of  the  company 
with  any  payment  on  account  of  the  shares. 
Mr,  Roxburgh^  for  the  official  liquidator, 
contended  that,  on  the  authority  of 

MigoUi^s  ccue,  36  Law  J.  Bep.   (n.s.) 
Chanc.  531 ;    a.  c  Law  Bep.  i  Eq. 
238. 
Baron  de  BevUl^s  ccue^  ante^  18 ;  s.  c 
Law  Rep.  7  Eq.  11. 
«nd 

In  re  the  China  Steam  Ship  and  Labuan 
Company  (Drummond^e  case  J  (1), 
aince  Pell's  name  appeared  on  the  memo- 
randum simply  for  1,350  shares,  he  was 
liable  to  be  placed  on  the  list. 

Mr,  Westlake,  for  Pell,  contended  that 
he  had  given  more  than  the  value  for  the 
shares  in  the  property  transferred  by  him; 
besides,  the  public  had  notice  of  the 
arrangement,  which  appeared  fully  on  the 
articles  of  association. 

The  Mastbr  of  thb  Rolls. — I  think 
that  Mr.  Pell  must  be  put  on  the  list  of 
oontribatories,  but  I  do  not  say  that  he 
will  have  to  pay  anything.  It  is  proper  to 
allow  him  in  account  what  shall  be  found 
dae  to  him  in  respect  of  the  property 
transferred  by  him,  and  there  must  be  an 
inquiry  for  tMs  purpose.  All  he  will  have 
to  pay  will  be  the  balance,  if  any,  which 
will  be  due  from  him  after  deducting  the 
value  of  the  property  from  the  amount  of 
the  calla. 

(S«liciton-— Menn.  Denton  ft  HftU,  for  Um  offioial 
liquidator;  Mesan.  Eliualie,  Fonyth  k  Sedg- 
wick, for  Mr.  Pen. 


(1)  This  cftse,  decided  bj  the  Master  of  the 
Bolls,  was,  on  the  26th  of  July,  reversed  by 
Lord  Justice  Gxffard.  It  was  not  reported  when 
tke  preteat  oase  was  heaid. 


'  /nr«THBJ0INT-8T00K 
LOBD  ROMILLT,  M.R.        ,  DISCOUNT  COMPANY. 

Julv  15  1  (^  ^^^  ™^  ^^^ 

^  KANT  FINANCE  COM- 

PANY.) 

Winding-up — Proof  against  Two  Estates 
— Interest  subsequent  to  Proof, 

When  a  company  in  liquidation  is  in- 
solvent no  interest  is  payable  on  its  interest- 
bearing  debts  after  the  date  of  the  winding^ 
order  as  against  other  then  existing  debts;  and 
a  creditor ^  who  hoe  received  2Qs,  in  the  pound 
on  the  amouTU  then  due,  wholly  or  partly 
in  payments  by  a  surety^  is  to  be  excluded 
from  participation  in  further  dividends, 

Buty  if  all  the  other  creditors  are  paid 
20s,  in  the  pound,  the  creditor  before  ex- 
eluded  may  come  in  for  subsequent  interest. 

The  Warrant  Finance  Company  were  the 
holders  of  certain  bilk  indorsed  by  the  Joint- 
Stock  Discount  Company,  which  was  now  in 
liquidation.  As  such  they  had  provedagainst 
^e  Joint-Stock  Discount  Company  for  the 
amount  of  the  principal  and  interest  due  on 
the  bills  at  the  commencement  of  the  wind- 
ing-up, and  had  received  dividends  to  the 
extent  of  1 5s,  6d.  in  the  pound. 

They  had  also  proved  on  the  same  bills 
against  the  acceptors,  the  Contract  Cor- 
poration (which  was  also  in  liquidation), 
and  had  received  from  them  dividends  to 
the  extent  of  is,  Qd,  in  the  pound. 

This  was  lui  application,  on  the  part  of 
the  official  liquidator  of  the  Joint-Stock 
Discount  Company,  that  the  Warrant  Fi- 
nance Company  might  be  excluded  from 
participation  in  any  further  dividend. 

Mr,  Jessel  and  Mr,  Locock  Webb,  for  the 
official  liquidator. — The  Warrant  Finance 
Company  has  been  paid  in  full,  except  as 
to  interest  subsequent  to  the  date  of  the 
winding-up  order,  and  to  this  they  are  not 
entitled — 

In  re  the  Number  Ironworks  Company ^ 
ex  parte  the  Warrant  Finance  Com- 
pany, 17  W.  Rep.  780. 
CocbereU  v.  Dickens,  3  Moo.  P.C.  9a 

Sir  R,  Baggallay  and  Mr,  Langley,  for 
the  Warrant  Finance  Company. — The  rule 
established  by  the  Lords  Justices  in  the 
case  of 

The  Humber  Ironworks  Company,  ubi 
supra. 


Digitized  by 


Goo^^ 


566 


COURTS  OF  CHANCERY: 


[N.a 


applies  only  to  a  proof  by  an  unsecured 
cr^itor  against  a  single  estate.  In  this  case 
we  have  a  double  proof. 

Kellocks  ca«e,  3  Ch.  Ap.  769, 
does  not  decide  what  20#.  in  the  pound 
means.  We  are  entitled  to  be  paid  20s,  in 
the  pound  on  the  whole  claim,  i,  «.,  the 
amount  of  the  bills  and  interest  up  to 
the  present  time,  and  we  ought  to  receive 
dividends  pari  pastu  with  the  other  credi- 
tors until  we  have  been  paid — 

Hickie  d:  Co,*s  case,  36  Law  J.  Rep. 
(n.8.)  Chanc.  809;  s.  c.  Law  Rep. 
4Eq.226. 

Ex  parte  Reed,  3  Deac.  &  C.  481. 

Bower  v.  Morris,  Or.  k  Ph.  35 ;  s.  c 
10  Law  J.  Rep.  (n.s.)  Chanc.  357. 

The  Masteb  of  thb  Rolls,  without 
calling  for  a  reply,  said — I  think  this  case 
is  governed  by  Uie  decision  of  the  Lords 
Justices  m  In  re  the  Humber  Ironworks 
Company,  I  need  not  enter  into  those 
niceties  which  arise  in  cases  of  double 
recourse  and  double  proof  The  Lords  Jus- 
tices have  laid  down  the  rule  that,  until 
the  estate  is  solvent,  the  interest  stops  at 
the  time  when  the  winding-up  order  was 
made.  If  so,  the  Warrant  Finance  Company 
cannot  receive  more  money  for  interest  after 
that  time.  If  the  estate  ultimately  pays  the 
debts  in  full  the  Warrant  Finance  Company 
is  entitled  to  claim  the  subsequent  interest^ 
but  the  question  does  not  arise  in  an  estate 
which  is  solvent.  The  case  is  governed  by 
the  decision  of  the  Lords  Justices.  You  say 
that  is  Judge-made  law  :  no  doubt  of  it,  it 
is  necessarily  Judge-made  law.  They  lay 
down  this  rule,  the  tree  must  lie  where  it 
falls.  When  it  falls  there  is  due  to  you  a 
certain  amount.  You  have  received  that  in 
full.  You  are  not  entitled  to  more  until  the 
other  creditors  are  in  the  same  position, 
and  have  been  paid  all  their  proo^  as  yon 
have  been. 

The  order  will  be,  that  the  Warrant 
Finance  Company  be  excluded  from  further 
dividends  until  all  the  debts  proved  against 
the  Joint-Stock  Discount  Company  have 
been  paid  in  fulW 

Solicitors— Metsn.  lAwrenoe,  Plewa,  Boyer  & 
Baker,  for  official  liquidfttor ;  Mesar*.  Fliuc, 
Argles  ^  Rawlins,  for  the  Warrant  Finance 
Company, 


LOID  ROMILLT,  M.R.  1 

J   ,      J  g  >     PEABCB  V,  MOBBIS. 

Mortgage  —  Acceptance  of  AmotaU 
secured — Right  to  Legal  Estate  and  Title- 
Deeds, 

Mortgagees  by  accepting  ike  anwtmt  of 
their  principal,  interest  and  costs,  admit  thai 
the  person  who  tenders  it  is  entitled  to 
redeem,  and  are  bound  to  convey  to  him  the 
legal  estate,  and  to  deliver  up  the  tiHe-deeds. 

The  plaintiff  had  contracted  with  tlie 
mortgagors  of  property  at  Maidenhead  for 
the  purchase  of  it,  and  at  the  time  of  the 
present  suit  had  accepted  the  title  subject 
to  certain  requisitions  which  had  not  yet 
been  complied  with.  Pending  the  contract 
the  mort^itgees  transferred  their  security  to 
the  defendant,  who  forthwith  gave  notice 
to  the  mortgagors  of  his  intention  to  ex^- 
cise  his  power  of  sale  if  his  principal, 
interest  and  costs  were,  not  paid  withm  m 
fortnight  When  the  plaintiff  was  informed 
of  this  he  tendered  to  the  defendant  the 
full  amount  he  claimed.  The  defendant 
accepted  it,  and  gave  a  receipt  for  it,  but 
he  refused  to  give  up  the  title-deeds,  or  to 
convey  the  legal  estate  to  the  plaintiff,  on 
the  ground  that  he  had  notice  of  the  claim 
of  a  Mr.  Colman  to  be  interested  in  ^e 
property.  Mr.  Colman  alleged  that  the 
plaintiff  had  contracted  for  the  purchase  of 
the  property,  not  on  his  own  behalf  only, 
but  as  agent  for  himself  and  Mr.  Colman 
in  a  joint  purchase.  The  object  of  the  pre- 
sent bill  was  to  compel  the  defendant  to 
give  up  to  the  plaintiff  the  title-deeds  and 
convey  to  him  the  1^^  estate. 

Mr,  SouthgaU  and  Mr,  Villiers,  for  the 
plaintiff,  cited 

Wicks  V.  Scrivens,  1  Jo.  <k  H.  215. 

Mr,  Jessel  and  Mr,  Nalder,  for  the 
defendMit,  argued  t^at  the  plaintiff,  not 
having  accepteid  the  title,  had  no  right  to 
call  for  the  legal  estate,  even  supposing 
Mr.  Colman  *s  claim  to  fail ;  that  the  defen- 
dant was  bound  to  reconvey  to  the  persons 
interested  in  the  equity  of  redemption 
according  to  the  terms  of  the  mortgage; 
and  that  he  had  not  admitted  the  title  of 
the  plaintiff  by  accepting  the  money,  since 
he  could  not  refuse  to  accept  it  from  any 
one   claiming  the'  equity  of  redemption 
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without  losing  subsequent  interest  in  case 
the  claim  turned  out  valid. 

The  Master  op  thb  Rolls  said — When 
a  mortgagee  refuses  to  accept  his  principal, 
interest  and  costs  from  the  person  who 
tenders  the  amount,  he  does  it  at  the  risk 
of  losing  subsequent  interest,  in  case  the 
person  tendering  the  money  should  prove 
his  title  to  redeem.  But  if  he  accepts  the 
money  it  does  not  lie  in  his  mouth  to  say 
that  the  person  from  whom  he  takes  it  was 
not  entiUed  to  redeem.  He  cannot  raise 
the  question  which  he  might  have  raised 
before.  When  he  receives  the  money  he 
admits  that  the  person  who  pays  it  is 
entitled  to  redeem,  and  therefore  also 
entitled  to  a  conveyance  of  the  legal  estate 
and  to  the  possession  of  the  title-deeds. 
Then,  as  I  asked  Mr.  Jeasei  in  the  course 
of  the  argument,  who  is  damnified?  Ho  is 
not,  because  he  has  received  everything  he 
is  entitled  to,  nay  more,  all  that  he  claims 
to  be  entitled  to.  The  mortgagors  are  not 
injured  because  they  have  only  to  substi- 
tute A.  for  B.  They  are  entitled  to  have 
the  same  account  and  equity  of  redemption 
against  A.  as  they  before  had  against  B. 

As  an  ordinary  rule,  a  mortgagee  called 
on  to  receive  his  redemption  money  is 
entitled  to  six  months'  notice,  and  he  has 
time  to  ascertain  whether  the  person  who 
has  given  him  notice  to  redeem  has  the 
right  to  do  so.  If  he  threatens  to  sell 
the  property,  unless  he  is  redeemed,  he  is 
entitled  to  inquire  of  any  one  who  tenders 
the  money,  whether  he  is  the  mortgagor  or 
the  agent  of  the  mortgagor.  If  he  does  not 
inquire  he  acts  at  his  own  risk.  Still  he 
is  quite  safe  if  he  takes  the  money  and 
conveys  the  property.  He  has  nothing 
more  to  do  with  it.  Nobody  can  make  him 
liable  for  anything.  The  property  is  trans- 
ferred to  another,  who  is  liable  to  a  suit  for 
redemption  by  the  mortgagor. 

The  defendant,  therefore,  is  bound  to 
give  up  the  deeds,  and  to  convey  all  his 
estate  in  the  property  to  the  plaintiff,  and 
he  must  pay  Uie  costs  of  the  suit 

SoHciion — Menra.  Garnej  &  Son,  agents  for 
H.  F.  Turner,  M&idenbead,  for  plaintiff;  Meisn. 
Coverdale  &  Co.,  for  defendant. 


{In  re  the  agricul- 
turist  CATTLE    IN- 
SURANCE COMPANY. 
(dixon's  case.) 

Company —  Contributory —  Questionable 
Liability — Compromise  ultra  Vires — Lapse 
of  Time, 

D,  became  a  shareholdery  in  1846,  on 
the  faith  of  representations  which  were  never 
made  good,  and  received  a  dividend.  In  1 848 
he  applied  to  have  his  shares  cancelled,  on 
the  ground  of  these  misrepresentations;  and 
in  1849  the  directors,  in  consideration  of 
40/.,  resolved  to  cancel  them.  This  resolu- 
tion was  never  communicated  to  any  meeting 
of  the  shareholders,  but  they  were  aware 
that  money  had  been  received  generally  on 
account  of  cancelled  shares.  In  1869  the 
official  liquidator  cf  the  company  (which 
was  then  being  wound  up)  sought  to  enforce 
a  call  against  him : — Held,  thtU  his  name 
was  wrongly  placed  on  the  list  of  contri- 
bviories. 

This  was  an  application  to  remove  the 
name  of  Mr.  Dixon  from  the  list  of  contri- 
butories. 

Mr.  Dixon  was,  in  1846,  requested  by 
Mr.  Wilkie,  the  manager  of  the  company 
for  Scotland,  to  allow  his  name  to  appear 
as  a  director,  and  he  consented,  as  he 
alleged,  to  take  the  necessary  number  of 
shares  on  Mr.  Wilkie*s  undertaking  that 
he  should  not  be  responsible  as  an  ordinary 
shareholder  until  an  act  of  incorporation 
had  been  obtained  limiting  the  responsi- 
bility of  the  shareholders.  Mr.  Wilkie  took 
ten  shares  in  the  name  of  Mr.  Dixon,  and 
paid  the  deposit  on  them,  and  Mr.  Dixon's 
name  was  entered  on  the  list  of  share- 
holders. In  1846^  he  received  a  dividend, 
and  he  signed  a  proxy  authorizing  the 
manager  to  act  for  him  at  a  meeting  of 
the  company  to  be  held  on  the  13th  of 
May  in  that  year.  In  that  proxy  he  was 
described  as  the  holder  of  ten  shares. 

On  the  other  hand,  he  never  signed  the 
deed  of  settlement  and  never  paid  any  calls. 
Two  calls  were  made  in  the  year  1848,  but 
he  refused  to  pay  them.  He  did  not  come 
into  tile  arrangement  known  as  the  Chip- 
penham compromise  (1),  but  he  applied  to 

(1)  See  the  numerous  former  reports  of  cases 
relaUng  to  the  above  company. 
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have  his  shares  cancelled,  on  the  ground 
that  the  condition  on  which  he  had  con- 
sented to  become  a  shareholder,  viz.,  the 
limitation  of  the  shareholders'  liability  by 
an  act  of  incorporation,  had  never  been 
falfilled.  The  directors  agreed  to  cancel 
lus  shares  in  consideration  of  a  sum  of  40/., 
and  on  the  17th  of  April,  1849,  they  passed 
a  resolution  to  that  effect 

This  resolution  was  never  submitted  to 
any  meeting  of  the  shareholders,  but  in 
the  balance-sheet  presented  to  the  general 
annual  meeting  held  on  the  23rd  of  Novem- 
ber, 1849,  one  of  the  items  was  a  sum 
received  on  account  of  "  shares  cancelled/' 
Hie  40/.  paid  by  Mr.  Dixon  formed  part 
of  this  sum. 

The  only  clause  of  the  deed  of  settlement 
under  which  the  directors  could  claim 
power  to  make  such  a  compromise  was  the 
164th,  worded  as  follows: 

"  That  it  shall  be  lawful  for  the  board 
of  directors  to  pay  or  discharge  any  debts 
or  claims  owing  by  or  made  against  the 
company  upon  any  evidence  they  shall 
think  proper,  and  to  enter  into  or  make 
any  compromise  or  composition  with  respect 
to  any  claims  made  against  or  owing  to  the 
company,  and  to  accept  any  security,  real 
or  personal,  for  any  debt  or  debts  owing  to 
or  made  by  the  company,  as  the  board  shall 
think  proper;  and  in  case  any  question  or 
dispute  shall  arise  between  the  company 
and  any  other  person  or  persons,  body  or 
bodies  politic  or  corporate,  either  to  refer 
the  same  to  arbitration,  or  to  scuttle  it  in 
such  manner  as  the  board  of  directors  shall 
think  proper." 

The  company  was  wound  up  in  the  year 
1861. 

Sir  R.  Baggallay  and  Mr,  G.  N,  CoU, 
for  Mr.  Dixon,  argued  that  the  case  closely 
resembled 

Lord  Belhaven-8  case,  3  De  Gkx,  J.  &  S. 
41 ;  s.  c.  84  Law  J.  Rep.  (n.s.)  Chanc 
503, 
or 

Fox's  case,  87  Law  J.  Rep.  (n.s.) 
Chanc.  257;  s.c.  Law  Rep.  5  Eq.  118. 
that  there  was  a  fair  question  as  to  the 
liability  of  Mr.  Dixon  as  a  shareholder, 
which  the  directors  had  power  to  compro- 
mise ;  and  that  if  not,  the  Court  would  not 
permit  him  to  be  made  a  contributory  after 


so  great  a  lapse  of  time.    On  this  head  they 
cited 

Prendergast  v.  Turton,  1  You.  &  C.  C.C. 
98;  B.C.  11  Law  J.  Rep.  (m^s.) 
Chane.  22  :  affirmed,  13  Ibid.  268. 
Clegg  v.  Edmondson,  8  De  Gejf,  M.  ^  G. 
787;  s.c.  26  Law  J.  Rep.  <N.a) 
Chanc.  673. 

Mr,  Southgate  and  Mr,  BuBhy  for  Hm 
official  liquidator,  replied,  tiiat 

Lord  BelhceoetCs  ease,  ubi  supra, 
materially  differed  from  the  preset  in  tin 
publicity  given  to  the  eomproraise;  tbd 
the  compromise  with  Mr.  Dixon  was  «/6« 
vires,  and  theref<ire  Mr.  Dixon  reuudned 
a  shareholder,  and  that  the  case  iras  not 
distinguishable  in  principle  from 

Houldsworth  t.  Evans,  37  Law  J.  R6{i. 
(N.s.)  Chanc  800 ;  a  c.  8  Eng.  h  Ip. 
Ap.  263. 

Sir  R,  BaggaUay,  in  reply,  dted 
Brotkerhood*s  ease,  31  Beav.  365  ;  s,  e. 
31  Law  J.  Rep.  (n.s.)  Chiuic  Ml. 

The  Master  of  thb  BmsA  said  tkat 
his  opinions  on  these  eases  were  w^ 
known,  and  that  he  could  not  with  pro- 
priety now  recede  from  the  opinioiis  he 
had  expressed  in  the  House  of  Lord&  Tiie 
decisions  of  the  House  of  Lor(fe  seemed 
to  him  to  be  irreconcilable,  and  he  mval 
determine  the  present  case  as  he  would 
have  done  if  none  of  l&ose  decisions  had 
been  given. 

The  Master  of  the  Rolls  (Jnfy  86) 
said  that  the  case  was  not  free  from  diffi- 
culty, but  he  thought  that  Mr.  Dixon*8 
name  ought  not  to  be  on  the  Hst  of  contri- 
butories.  In  his  opinion  ihe  eompromiee 
was  not  an  absolutely  void  transaction,  only 
voidable;  and  i^r  so  many  years  it  couM 
not  be  set  aside. 

Solicitors — Meters.  Horn  k  Mmray,  for  oAobi 
mansger;  Messrs.  Kingslbrd  it  D«niian,  sigmls 
for  Merars.  WilaoB  &  Fmnmr,  QmBbtock^  for 
Mr.  Dixon ;  Messrs.  Warry,  Robins  &  Co.,  for 
other  parties  interested. 
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Jambs,  V.C. 

June  7. 


OCX  V.  oox. 


AppartianmetU — Tenant  for  Life  and 
Remaindermen — Principal  and  Intereit — 
Band  to  Trustees — Ineujiciency  of  Obligor^e 
Ettate. 

C.  gave  to  the  truHeee  of  his  marriage 
aettlement  a  bond  to  secure  the  payment^ 
three  months  after  his  deaths  of  a  sum  which 
was  settled  on  trust  for  his  widow  for  life, 
with  remainder  to  his  children,  C,  dted, 
and  his  estate  was  insvffijcient  to  pay  even 
the  principal  due  on  the  bond,  in  addition 
to  which  there  was  a  large  amount  for  in- 
terest due  thereon: — Held,  ^lat  there  must 
be  a  calculation  what  sum,  received  and 
invested  when  the  principal  debt  secured 
by  bond  had  become  due,  would,  together 
with  the  interest  thereon,  have  equalled  the 
amount  recovered  from  CJs  estate  at  the 
time  of  such  last^mentioned  amount  being 
paid,  and  an  apportionment  must  be  made 
between  the  tenant  for  life  and  remainder- 
men on  that  basis.  * 

In  re  Grabowski's  Settlement,  37  Law 
J.  Rep.  (N.8.)  Chanc  926,  not  followed 

Spbcial  oasb.  G.  H.  R  Cox,  in  con- 
templation of  his  marriage,  in  1859,  gave 
a  bond  to  the  trustees  of  his  marriage 
settlement  to  secure  to  them  the  payment^ 
within  three  months  after  his  death,  of  a 
sum  of  6,000^.  and  interest  at  5/.  per  cent. 
£rom  that  date. 

By  his  marriage  settlement  the  same 
trustees  were  to  invest  the  said  sum  of 
6,000/.  upon  receipt  thereof,  and  were  to 
pay  ^e  annual  produce  of  the  investments 
to  the  wife  of  G.  H.  R  Cox,  if  she  should 
survive  him,  for  her  life,  with  remainder, 
in  the  evrats  which  happened,  to  the  chil- 
dren of  the  marriage. 

G.  H.  R.  Cox  died  intestate  in  July, 
1862,  and  letters  of  administration  to  bis 
estate  and  effects  were  granted  to  his  widow. 
A  suit  was  shortly  aS^rwards  instituted, 
by  a  simple  contract  creditor,  for  the  admin- 
istration of  his  estate,  and  a  decree  made 
in  that  suit  in  July,  1863. 

Upon  taking  the  accounts  under  the 
decree,  the  chief  clerk  fdund  that  the  trus- 
tees of  the  said  settlement  were  the  only 
specialty  creditors  of  the  intestate,   and 

5kw  Sbries,  SS.'Chaso. 


that  there  was  due  to  them  on  the  bond 
the  principal  sum  of  6,000/L  and  1,625/. 
12j;  8d  arrears  of  interest  up  to  the  31st 
of  January,  1868,  and  that  uie  only  assets 
of  the  intestate  amounted  to  about  5,700/. 
Under  these  drcumstanoes  the  questions 
arose,  first,  whether  the  5,700/.  recoverable 
by  the  trustees  of  the  settlement  ought  to 
be  apportioned  as  between  principal  and 
interest;  and,  secondly,  if  so,  upon  what 
principle  sudi  apportionment  was  to  be 
carried  out.  The  object  of  this  special 
case  was  to  have  these  questions  deter- 
mined. 

Mr.  Phear,  for  the  phdntiffs,  argued  that 
there  could  be  no  apportionment,  but  the 
whole  of  the  5,700/.  must  be  treated  as 
principal 

In  re  Orahowsk€s  Settlement,  37  Law  J. 
Rep.  (n.s.)  Chanc.  926 ;    &  c  Law 
Rep.  6  Eq.  12, 
was  on  all  fours  with  tlus  case. 

[Jambs,  V.C.  said  it  was  clear  there 
must  be  an  apportionment;  the  only  ques- 
tion was,  as  to  the  principle  upon  which 
it  was  to  be  made.  There  must  have  been 
some  slip  in  In  re  QrabowMs  Settlement.'] 

Mr.  Speedy  for  the  defendants,  cited 
Turner  v.  Newport,  2  Phil.  14. 
The  notion  of  the  tenant  for  life  being 
entitled  to  interest  at  4/.  per  cent  only, 
which  had  prevailed  in  that  case,  had  no 
application  here;  for  here,  by  the  settle- 
ment, the  rate  of  interest  was  named  at  5/. 
per  cent.  The  widow  was  entitled  to  the 
actual  proceeds  of  the  testator's  estate  since 
the  time  when  the  bond- debt  became  pay- 
able. 

Jahbs,  V.C.  said  the  true  principle  was, 
that  neither  the  tenant  for  life  nor  the 
remaindermen  ought  to  suffer  any  loss  or 
receive  any  benefit  from  the  delay  in  the 
administration  of  the  estate  of  the  deceased 
obligor,  except  so  far  as  tMs  was  insepa- 
rable firom  ike  fact  of  the  obligor's  having 
made  default  in  payment  of  the  debt 
The  principal  debt  ought  to  have  been  paid 
three  months  after  the  death  of  the  intes- 
tate obligor.  The  amount  received  would 
then  have  been  invested,  say  at  4/.  per 
cent,  and  the  tenant  for  life  would  have 
been  entitled  to  the  interim  income  of  such 
investment& 
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1%6  proper  prinoii^  in  this  oaaa  was, 
to  calculate  back  what  sun  paid  at  thiee 
months  from  the  death  of  the  obligor,  and 
then  invested  at  interest  at  4/.  per  cent, 
would,  together  with  the  amount  of  such 
interest,  have  now  produced  the  amount  of 
the  dividend  recoTemble  &om  the  obligor^s 
estate.  That  sum  would  represent  the 
capital,  and  .the  rest  would  go  as  interest 
to  the  tenant  for  lifa.  The  costs  must  come 
out  of  the  capital 

SoUdtora— If  eMiB.  West  &  'King,  for  all  partMS 
interested. 


Lord  RoMiLtT,  M.R. 
June  29. 


KIRKMANN  V.  LBWIS. 


WiU — Mortmam — Bequest  void  for  Un- 
certainty of  Amount. 

Bequest  of  residuary  personal  estate  to  be 
applied  in  the  construction  of  a  well  and  in 
the  erection  of  a  public  pump  and  tank  in 
any  suitable  place  in  the  parish  of  L, — Held, 
to  be  void  under  the  Statutes  of  Mortmain 
(as  involving  the  purchase  of  land). 

Bequest  to  a  charity  of  surplus  which 
should  be  left  after  carrying  out  the  above 
.illegal  bequest^  —  Held,  to  be  unascertaiur 
able  in  awwunt^  and  therefore  void 

This  was  ^ne  further  consideration  of  a 
suit  for  the  admimstration  of  the  estate  of 
a  Mr.  Kirkmann,  whose  will  contained  a 
bequest  by  which  the  testator  directed  his 
residuary  personal  estate  to  be  applied  in 
the  construction  of  a  well  and  in  the  erec- 
tion of  a  public  pump  and  a  tank  in  any 
suitable  place  in  the  parish  of  Llangorse, 
after  which  the  surplus,  if  any,  was  to  be 
paid  to  the  rector,  to  be  expended  by  him 
for  the  benefit  of  a  school  in  the  pariah. 

The  question  was  whether  this  was  to 
any  and  what  extent  a  good  charitable 
bequest 

Sir  R,  BaggaUay  and  Mr»  Bagshawe, 
for  the  plaintiffs  the  executors. 

Mr.  WickenSy  for  the  Attorney  Qeneral, 
contended  that  this  was,  at  any  rate,  a 
good  charitable  bequest  to  the  extent  of 
the  surplus.  The  cost  of  sinking  a  well  was 


ascertainable,  since  persons  with  local  know- 
ledge could  always  be  found  who  would 
contract  for  a  fixed  price  to  sink  a  well  in 
a  particular  locality  until  water  was  reacbed 
Such  persons  could  therefore  aocoimtelj  fix 
what  the  cost  c^  sinking  a  well  would  be ; 
and  an  accurate  estimate  of  the  cost  of 
erecting  a  tank  and  pump  could  also  be 
made.  Supposing,  thmfore,  that  the  gift 
of  money  to  sink  a  weU  imd  to  build  a  t«ik 
was  void,  yet  its  amount,  being  asoertaiii- 
able,  could  be  deducted  from  the  amoimt 
of  the  residuary  personal  estate,  and  tiie 
surplus  be  thus  aaoertained ;  and  of  this 
surplus  there  was  a  valid  bequest  tP  tbe 
school    He  referred  to 

FhilpoH  V.   8L    Gftorg^s   Hospital,    3 

H.L.  Cas.  338 ;  8.  c  27  Law  J.  Be^ 

(n.&)  Chanc  74. 
Fide  V.  the  Attorney  Oemeral^  Law  R^ 

4  £q.  521. 

Mr.  Jessel  and  Mr.  Bury,  eontra,  con- 
tended that  the  surplus  oonld  not  poeaibly 
be  ascertained  unless  the  void  bequest  was 
first  carried  into  effect  The  gift  cSt  turpins 
was  therefore  vmd  for  uncertainty*  lliey 
cited 

Chapman  v.  Brawny  6  Ves.  404. 
Fowler  v.  Fowler,  33  Beav.  616;  a  a 

35  Law  J.  Rep.  (n.s.)  Chanc.  574. 
Mr.  Southgate,  Mr.  Kingdan,  Mr.  J&ftm 
Cutler  and  Mr.  Sladen,  for  other  parties. 

llie  Mastbs  or  ths  Rolls. — ^llie  gift 
to  make  a  well  and  tank  is  voki  under  the 
Statutes  of  Mortmain,  as  involving  the  pur- 
chase of  land  on  which  to  do  the  work. 
I  think,  also,  that  the  cost  of  making  a- 
well  cannot  be  ascertained  wiUiont  actually 
sinking  it  The  amount  of  the  surplus  is 
therefore  unascertainable,  and  the  bequest 
of  it  is  void  for  uncertainty.  I  must  there- 
fore declare  the  whde  bequest  of  residue 
void. 


Sullcitore — Messrs.  Lewis  &  Watson,  for  pUintifls ; 
Messrs.  Raven  &  Bradley,  for  the  Crown ; 
Messrs.  Cutler  9c  Turner,  for  the  next-of-kin ; 
Mr.  J.  Kynaston,  Mr.  G.  H.  CMiver  and  Messrs. 
J.  &  R  Oole,  for  other  parties  interested. 
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Loto  RoMlttT,  M.R. 
June  8. 


PSTBBSV.  BAOOS. 


Ptctt!^ie&^P&TtUion  Aet,  1868 — Semee 
of  jDecrw— 15  <«r  16  Vict.  e.  86.  $.  43.  n  8.— 
OoMolidated  Orders,  XXXV.  r.  18. 

The  Gtmrt  will  not  allow  a  sale,  which 
kat  keen  decreed  under  the  PofifUion  Act, 
dl  ^  33  Vici.  e.  4tO,  to  be  proceeded  with 
until  all  pereome  uUereeted  in  the  emt  haute 
been  eerwd  with  notice  of  the  decree^  but  will 
allow  mteh  service  to  be  effected  by  adoertiee- 
wunt  upon  persons  out  of  the  Jurisdiction, 
and  u^  oammot  be  founds  with  liberty  for 
the  plaintiffs  to  apply  as  to  proceeding  with 
the  sale  in  ease  the  absent  partiee  do  not 
come  in  after  advertisement. 

Adjourned  summoiiB.  Edward  Taim,  by 
his  will,  gave  the  rents  and  profitgof  certain 
leaseholds  to  be  divided  equally  amongst 
all  his.  grandchndien.  l^e  testator^  in 
other  gifts  contained  in  his  wiU^  pro- 
ceeded to  ennmeeate  his  grandchildren  as 
the  ohildron  of  his  varions  named  sons 
and  dan^^terSy  but  he  omitted  firom  ifab 
list  the  name  of  one  son,  Edward  Tann, 
who  had  emigrated  to  California  and  was 
believed  to  have  died  there,  leaving  chil- 
dren of  whom  nothing  certain  was  ^own, 
but  who  w^re  believed  to  have  outlived  the 
testator. 

This  was  a  suit  by  some  against  others 
of  the  graadchildren  of  the  testator  for  a 
sale  or  partition,  and  one  question  raised 
in  the  suit  was,  whether  the  ehildren  of 
Edward  Tann  would  be  entitled.  This 
question  was  still  pending,  but  on  the 
30th  of  January,  1869^  a  deeree  was  made 
under  the  Partition  Act  <31  dc  32  Viet 
CL  40.)  tor  a  sale  instead  of  partition, 
and  it  was  refoned  to  chambers  to 
settle  the  parties  to  be  served  with  the 
decree. 

The  present  summons  had  been  taken 
out  in  chambers  by  the  plaintiffs,  asking 
that  leave  might  be  given  to  serve  notice 
of  the  decree  and  of  Uie  order  to  be  made 
on  the  summons  upon  the  children  of 
Edward  Tann  by  advertisement  in  certain 
[^>ecified  newspapers,  and  that  in  the  mean 
time  the  sale  directed  by  the  decree  might 
be  proceeded  witk 


Mr.  HiyginSf  m  support  d  the  i^plica- 
tioQ,  refmed  to 

The  Partition  Act,  31 1£?  32  Viet  e.  40. 

ss.  3, 4,  9. 
15<^16Ft«(.  C.86.  «.42.  r.  8. 
Consolidated  Orders,  XXXV.  r.  la 
Mr.  Stirling,  for  the  defondaata 

The  Mabtbe  of  thb  Roll9.-^I  cannot 
allow  you  to  sell  until  these  persons  havis 
been  served  with  notice  of  the  decree,  but 
I  will  allow  you  to  serve  them  with  such 
notice  by  advertisement.  Whcm  they  have 
been  so  served,  if  they  do  not  come  in  you 
may  apply  as  to  going  on  with  ^e  sale.  It 
had  better  be  referred  to  chambers  to  settle 
in  what  papers,  in  what  form,  and  how  often 
the  advertisements  shall  appear. 

SoUoiton— Bir.  T.  F.  Peaoook,  for  phdntifb ;  Mr. 
B.  H*  Daviei,  for  other  ymtiam  inUreited. 


Stuart,  V.C.  ) 
July  1,       / 


dJFF  V.  BtTLL. 


Inftmction — Chancery  Practice  Amend- 
ment Act,  15  dc  16  Vict.  c.  86.  *.  20.— 
Affidavit  of  Plaintiff — Cross-Examination 
— Production  of  Documents. 

Where  a  plaintiff j/lles  an  affldtmt  in  sup- 
port of  an  interlocutory  motion  for  an  injunc- 
tion, and  is  cross-examined  upon  the  affidavit, 
if  he  has  been  served  with  a  notice  to  pro- 
duce, on  the  cross-espaminaiion,  all  documents 
in  his  possession  relating  to  the  suhfeet- 
matter  of  the  injunction, — he  may  be  ordered, 
at  the  request  of  a  defendafU,  to  prodnce 
any  documents  referred  to  in  the  affidavit, 
or  which  are  material  to  the  motion;  al- 
though mteh  defendant  may  not  have  had  time 
to  put  in  an  emewer  to  the  bill,  as  directed 
by  the\(^deU  Viet.  e.  86.  s.  20. 

The  object  of  this  suit  was  to  ascertain 
the  rights  and  interests  of  the  plaints  and 
of  the  defendants  William  Bull,  Stephen 
James  Green  and  the  AlHanoe  Bank  (lim- 
ited), in  some  leasehold  waterworks,  at 
Colney  Hatch  Park,  in  the  county  of  Mid- 
dlesex, and  in  the  machinery,  pipes  and 
iq>purtenance8  thereto  belonging. 
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Tbe  UUy  therefore,  payed  (uUer  aUa) 
fxM  an  injunction  to  restrain  the  Alliance 
Bank  (who  ehumed  to  be  mortgagees  of 
certain  of  the  pipes)  hom  nsing,  sdUing  or 
disposing  of  those  pipes ;  and  lor  an  aoconnt 
of  the  vanoos  dealings  and  transaotioaa 
between  the  parties. 

The  facts  of  the  case  were  these : 

Tlie  bill  in  the  salt  was  filed  on  the  1  llii  of 
Maj,  1861^.  Interrogatories  to  the  bill  wen 
filed  on  tiie  21st  of  May,  and  ssrred  on  the 
selieUovs  of  the  Alhance  Bank  on  that  da j* 
Other  intenogatories  were  served  on  the 
solicitors  of  the  other  defendants  on  the 
38th  of  May ;  but  none  of  the  defendairia 
had  answered  the  bill. 

The  plaintiff,  however,  senred  the  defeo^ 
dants  with  nodes  of  a  motion  for  an  injane- 
tion,  in  the  terms  of  the  prayer  of  his  bill, 
and  filed  an  affidavit  in  support  of  the  mo* 
tion.  To  that  affidavit  certain  docnments 
therein  referred  to  were  appended  as  exhibita 

On  ^e  1st  of  June  an  order  was  made 
for  the  appointment  of  Mr.  A.  G.  Langley, 
as  special  examiner  in  the  causa  Thed^n- 
dants,  the  Alliance  Bank,  then  took  out  a 
sommons,  and  obtained  an  order  for  the 
erosa-eyamination  of  witnesses  before  the 
examiner. 

On  the  4th  of  June  they  serred  the  plain- 
tiff, as  one  of  the  witnesses,  with  a  notice 
to  produce  on  the  cross-examination,  which 
was  to  take  place  mi  the  8th  of  June,  '^  All 
books  of  account,  invoices,  papers  and 
writings  in  his  possession  or  power,  contain- 
ing any  entiy  or  entries  concerning  the 
pipes  in  the  bill  in  the  cause  menti<Mied,  or 
any  or  either  of  them ;  and  also  all  letters 
and  oopies  of  letters  in  his  possession  or 
power,  written  by  him  or  his  solicitor  to, 
or  received  by  Inm  or  his  solicitor  from, 
the  defendants  in  the  cause,  or  any  or  either 
of  them,  or  the  solicitcnrs  of  them,  or  any  or 
either  of  them." 

The  plaintiff  attended  before  the  examiner 
and  was  duly  cross-examined,  offering  no 
objection  to  the  cross-examination  itse^  or 
to  give  acgr  parol  answers  required  of  him. 
Xn  the  course  of  the  cross-examination, 
however,  it  appeared  that  some  documents 
other  than  the  exhibita  to  Uie  affidavit 
were  thus  slightly  referred  to  in  it :  ''  This 
I  depose  to  from  communications  received 
firom  them,  and  particularly  from  the  said 


Wimn  BbIL**  Tlie  pittntifftben  said  Hiat 
some  of  those  oonmivmcations  were  vmbal, 
and  some  of  them  written;  and  he  admitted 
tiiat  he  had  reeeiTed  numevoaa  letters  Ikom 
1^  defendants  Bull  and  Green.  Thoae 
letters  and  the  purport  of  titom  he  refused 
to  disdoaa  Upon  that  the  Alliance  Bank 
called  for  all  sndi  letten  pursitaiit  to  tiMur 
ootifie ;  but  the  ^aintiff  declined  to  prodBC^ 
tJiem,  on  the  gronnd  that  the  d^endanta 
had  not  pat  in  their  anawefs  to  his  biiL 
The  defendants  aUso  called  npon  die  plaintiff 
to  produce  his  books  and  invv^ioes,  winehi 
however,  were  not  referred  to  mhk  affidavit 
in  any  way,  but  sneh  production  was  reAised 
by  him  for  the  same  reason.  Hie  examiner 
expressed  his  oiniiion  to  be  tiiat  the  doe»- 
■tents  asked  for  ought  to  be  produced 
The  Alliance  Bank  hereupon  applied  for 
an  adjournment  of  the  cross-exunin«liim» 
and  it  was  adjoomed  generally. 

The  cause  now  came  on  to  be  heard 
upon  a  motion,  on  behalf  of  the  Alliance 
Bank,  for  an  order  directing  the  plaintiff 
to  attend  again  before  tiie  eSEaminer,  and 
to  produce  the  documents  ^idiidb,  on  his 
attendance  b^bre  such  examiner  on  the 
8th  of  June,  1869,  he  had  refused  to  pro- 
duce ;  and  to  pay  the  ssid  defendants  all 
the  costs  occasioned  by  his  reHnsal. 

Mr.  JSddiSy  for  the  Alliance  Bonk.— l%e 
question  is  whether  a  plaintiff,  who  in* 
tends  to  bring  on  an  interlocutory  molioiB, 
and  supports  it  by  an  affidavit  of  his  own, 
is  not  to  be  treated,  in  all  respects,  as  tsk 
ordinaiy  witness)  Whether^  in  such  a  eaae^ 
the  defendants  have  not  a  right  to  cross- 
examine  him  upon  the  affidavit,  and  to  the 
production  by  him  of  all  decnments  in  his 
possession  ^^ch  relate  to  the  matters  in 
question  ?  I  say  tiiat  tiie  defendants  have 
such  a  right ;  and  I  therefore  ask  lor  an 
order  in  ^e  terms  of  the  notice  of  i&otioii. 
Mr.  Onoene  and  Mr.  Nalder^  Ux  the 
plaintiff. — ^This  motion  must  be  reAised, 
with  costs.  Bythel5<kieVict.c.86.s.20. 
no  order  for  the  production  of  documents 
by  a  plsintiff  in  a  suit  can  be  made  on  the 
application  of  a  defendant  nntil  such  defen- 
dMit  has  put  in  a  full  and  sufficient  answer 
to  the  bill— 

HaUiday  v.  Temple^  8  De  Gex,  M.  h 

G.  96. 
Turner  v.  BurhkUhaw^  4  Giff.  390. 
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Here  none  uS  the  defendants  have  answered 
the  bilL  The  only  Ofder  (if  an^)  to  whieh 
the  defendants  can  now  be  entitled  is  one 
for  the  prodnofeion  of  the  docoments  re- 
fecred  in  the  affidavit  To  order  produc- 
tion of  the  others  vnU  not  only  introduce 
new  matter  into  the  snit,  but  will  enable  the 
deSandanta  to  make  out  a  case  that  may 
defeat  the  plaintiff  at  the  heuing;  a  result 
that  would  be  most  unjust,  and  would 
enable  the  defendants  to  evade  the  expreas 
and  salutary  provision  of  the  statute.  The 
question  is  a  very  important  one.  If  the 
order  now  asked  for  is  made,  no  plaintiff 
will  hereafter  be  able  to  move  for  an  injuno- 
tion  until  the  hearing,  because  he  may  in 
the  mean  time  be  compelled  to  furnish  the 
defendant  with  matter  to  defeat  him  when 
the  merits  of  the  cause  are  to  be  regularly 
disposed  of. 

Mr,  AUxcmder  was  for  the  defendant 
Oreen. 

Stuabt,  y.C,  having  in  the  course  of 
the  arguments  ^M^rved  that  the  question 
now  at  issue  was,  whether  the  motion  for 
the  injunction  should  be  heard  upon  proper 
or  improper  evidence;  and  that  there  was 
a  wide  difference  between  roch  a  production 
of  documents  as  was  here  sought  iot  and 
the  discovery  of  matter  to  be  used  at  the 
hearing  of  the  cause,  said, — No  doubt  it  is 
a  general  rule  of  the  Court  that  a  defendant 
is  not  entitled  to  an  order  for  the  produce 
tion  by  the  plaintiff  of  docum^its  in  his 
possession,  till  the  defendant  has  put  in  a 
foil  and  sufficient  answer  to  the  plaintiff's 
bilL  That,  as  a  general  rule,  is  a  just  one^ 
because  a  defendant  ought  not  to  be  allowed, 
before  he  has  answered  the  bill,  to  compel 
the  plaintiff  to  disdose  matters,  by  the  aid 
«f  which  the  defendant  may  shi^  his  own 
case  at  the  hearing  of  the  cause.  The  rule 
is,  however,  in  some  respects  not  altogether 
a  useful  one;  because  if  the  infonnation 
which  tiie  defendant  seeks  to  obtain,  before 
answer,  is  the  same  as  that  to  which  he 
would  be  entitled  after  it,  the  only  conse- 
quence of  refusing  what  he  seeks  is  to 
protract  unnecessarily  the  litigation  between 
the  parties.  The  rule,  therefore,  though  a 
well-estabHshed  one,  is  not  practically  of 
such  very  great  importance. 

But  this  case  is  not  one  of  a  motion  by 
the  defendants  for  th^  discovery  by  the 


plaintiff  of  matter  to  be  used  by  them 
against  him  at  the  hearing  of  the  cause  It 
is  a  case  in  which  the  plaintiff  himself^ 
before  the  defendants  have  answered  his 
bill,  and  while  they  are  in  that  respect  in 
no  way  in  default  in  their  proceedings,  pro- 
poses to  come  to  the  Court  upon  an  inter- 
locutory motion  for  an  injunction  against 
them.  He  has  made  an  affidavit  in  support  of 
hismotioiL  Bythe  rules  of^eCoart  he  may 
be,  and,infect,hehasbeen,cross^e3camined 
upon  that  affidavit.  To  that  cross'esamina- 
tion,  and  the  right  of  the  defendants  to 
take  it,  he  made  no  objection ;  nor  did  he 
refuse  to  answer  as  to  any  matters  of  mere 
parol  infermation.  What  he  does  r^Euse  to 
do  is,  to  produce  certain  letters  r^erred  to 
only  in  the  affidavit^  and  other  documents 
which,  althou^  not  in  any  vray  referred  to 
in  it,  are,  in  feet,  in  his  possession.  In  my 
opinion,  if  the  documents  in  question  are 
not  produced  by  him,  the  cross^xamination 
whidL  the  Court  has  ordered  to  be  taken 
will  be  a  nullity. 

Suppose  the  examiner  in  this  instance 
had  held  the  plaintiff's  objection  to  be  a 
good  one,  and  had  closed  the  cross-ezamin* 
ation:  I  mi^t,  on  the  hearing  of  the 
motion  for  the  injunction,  find  mysdf  de- 
prived of  that  evidence  which  would  shew 
whethw  the  motion  is  one  that  ought  to  be 
entertained  by  the  Court.  The  refusal  of  the 
plaintiff  to  produce  these  documents  was  a 
mistime  on  his  part.  An  order  must,  there^ 
fere,  be  made  according  to  the  terms  (^  the 
notice  of  motion,  and  the  plaintiff  must  pay 
the  costs  of  it  I  must  observe,  that  motions 
of  this  kind,  upon  mere  pmnts  of  practice, 
are  applications  which  I  wish  to  dieck. 
Parliament  has,  in  its  recent  legi^tion,  done 
its  best  to  stop  them,  and  the  Court  ought 
not  to  encourage  them. 

The  crosaexamination,  however,  must  be 
continued,  and  when  that  is  concluded,  the 
parties  wUl  perhaps  have  obtained  all  the 
evidence  they  will  require 

8oUoitOT8~Mr.  H.  B.  Claike,  for  plaintiff;  Messn. 
Flux,  Aigles  k  RawlinB,  for  defendants,  the 
AUimnoe  Bank;  Menrt.  Nokea,  Carlide  k 
Franoifl,  for  other  partiea  interested. 
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LoBD  RoMiLLT,  M.R  )  In  re  barned*s  bakk. 
July  13.  j    (foewood's  claim,) 

Company  —  Winding-up  —  Proof —  Se- 
cured Creditor — Claim — Date  of  ClaiTn, 

Company  B.  addressed  to  F,  a  letter  of 
guarantee^  agreeing  that^  if  F,  tvould  accept 
certain  bills,  company  B,  would  provide  F, 
with  funds  to  meet  the  bills  cU  least  seven 
days  before  maturity.  Two  days  before  the 
bills  matured,  but  after  company  B.  had 
been  ordered  to  be  wound  up,  and  after 
advertisement  for  claims  had  been  made, 
F.  sent  a  notary,  who  presented  the  original 
letter  of  guarantee  to  the  official  liquidator, 
and  demanded  payment : — Held,  that  this 
did  not  amount  to  the  sending  in  of  par- 
ticulars  of  claim  under  rule  20.  of  the 
General  Order,  1862. 

Held,  consequently,  that  F,  who,  after 
this,  but  before  making  any  further  claim, 
realized  certain  securities  which  he  held  far 
the  bills,  was  not  entitled  to  prove  for  the 
whole  amount  of  the  bills,  but  only  for 
the  balance. 

This  was  an  application  by  Messrs. 
FoTWood,  who  now  represented  the  firm 
of  Leach,  Harrison  &  Forwood,  to  be 
allowed  to  prove  against  the  estate  of 
Bamed's  Bank,  now  in  course  of  compul- 
sory liquidation,  for  two  sums  of  9,000/. 
and  6,000/.  This  claim  was  founded  on  two 
letters  of  guarantee,  the  first  of  which, 
dated  the  27th  of  March,  1866,  was  as 
follows : 

"  Messrs.  Leach,  Harrison  <k  Forwood. 

"  Gentlemen, — In  consideration  of  your 
accepting  the  drafts  of  Messrs.  T.  M.  Mackay 
(fe  Ck).,  at  three  months'  date  for  9,000^ 
against  the  ship  Naval  Reserve  and  her 
freight,  uid  on  your  agreeing  to  renew 
such  drafts  for  a  further  period  of  three 
months,  we  agree  to  provide  you  with  funds 
to  meet  such  drafts  at  least  seven  days 
before  maturity ;  it  being  understood  that 
if  we  are  called  upon  by  Messrs.  James 
Baines  k  Co.  to  pay  you  the  amount  of 
the  drafts,  you  transfer  to  us  your  said 
security." 

The  guarantee  for  6,000/.  was  for  biUs 
drawn  against  another  ship,  called  the 
Oolden  Empire,  and  was  similar  to  the 
above,  and  was  dated  the  4th  of  April,  1866. 


Bamed's  Bank  sk^ped  pajmeai  on  the 
18th  of  April,  1866,  and  was  ordered  to  he 
wound  up  on  the  27th  of  April,  1866 ;  aad 
the  usual  advertisemoits  were  issned  callii^ 
on  creditors  to  send  in  their  claims  by  tbc 
22nd  of  July  following. 

The  bills  for  9,000/.  matured  on  the  27th 
of  June,  and  those  for  6,000L  on  the  6lh  of 
August,  1866. 

On  the  25th  of  June,  1866,  Mr.  Lowndc% 
a  notary  public,  employed  by  Messn.  Lefteh» 
Harrison  &  Co.,  sent  by  a  clerk  the  letter 
of  guarantee  dated  the  27th  of  April,  1866» 
to  the  offices  of  the  official  liquidators  of 
Bamed's  Bank  and  d^nanded  pajmest^ 
when  Mr.  Lowndes's  clerk  was  informed  by 
a  clerk  of  the  liquidators  that  payment 
could  not  be  made. 

A  similar  application  with  a  sinular  vemilt 
was  made  on  the  Ist  of  August  with  wegjud 
to  the  guarantee  for  6,000/. 

In  September,  1866,  Messra  Leachy  Har- 
rison &  Co.  realized  their  securities  by 
selling  the  ^ps,  the  Naval  Reserve  ;m>- 
ducing  8,314iL  3s,,  and  the  Ooldeu  Empire 
3,005/.  18«.  Id. 

On  the  18th  of  March,  1868,  Messrs. 
Leach,  Harrison  <b  Co.  sent  to  the  official 
liquidators  a  formal  claim  for  2,994/.  Ibs,^ 
as  the  balance  due  on  the  guarantee  for  the 
6,000/.,  dated  the  4th  of  April,  1^66. 

Messrs.  Forwood  now  asked  to  be  aUowod 
to  prove  for  the  whole  of  the  two  suma  of 
9,000/.  and  6,000/. 

Mr.  Jessd  and  Mr.  Hemming,  £or  the 
applicants,  contended,  that  on  the  autiiority 
of 

Kellocl^s  case.  Law  Rep.  3  Ch.  769, 
and  in  accordance  with  rule  20»  of  Gkneral 
Order  of  the  1 1th  of  November,  1 862,  made 
in  pursuance  of  the  Companies  Act,  1862, 
Messrs.  Forwood  were  entitled  to  prove  £or 
the  amount  due  at  the  date  of  their  claim, 
without  reference  to  securities  realiied 
between  the  sending  in  of  the  claim  and 
the  a4Judication  thereon;  and  that  ia  the 
present  case  the  presentation  by  the  notaiy 
of  the  actual  letters  of  guarantee  was  a 
sufficient  sending  in  of  particulars  of  daim. 

Mr,  Southgate  and  Mr.  Kekewich,  for  the 
official  liquidator^  contended  that  no  proper 
claim  was  sent  in  till  the  18th  of  Masch» 
1868. 

Mr.  Jessel,  in  reply. 
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The  Mabtbb  of  thk  Rolls.— The  sole 
qaestion  is,  whether  this  is  such  a  claim  as 
to  bring  the  case  within  the  authority  of 
Ketla^a  case.  First,  can  it  be  said  that  the 
presentation  of  ^lis  letter  of  guarantee, 
the  original  document  on  ^diich  the  claim 
is  based,  was  the  sending  in  of  a  claim?  Of 
course  the  holders  of  such  a  document 
would  only  shew  it ;  they  would  not  part 
with  it ;  or,  at  any  rate,  if  trusting  to  the 
honour  of  a  respectable  p^son,  they  left  it 
in  the  hands  of  the  liquidator  or  his  clerk, 
they  would  not  be  parting  with  dominion 
over  it,  and  would  have  tibe  right  to  bring 
an  action  for  it  if  it  were  detained. 

Can  it  be  said  that,  to  shew,  or  even  to 
l^ve,  under  such  circumstances,  a  document 
like  this  would  be  equivalent  to  sending  in 
particulars  of  claim  1  Then,  looking  at  the 
document  itself,  no  doubt  it  is  a  document 
from  which  any  person  might  have  reason- 
ably inferred  that  a  claim  might  possibly 
be  made,  but  still,  how  could  the  official 
liquidator  know  fh)m  this  document  that 
there  was  a  climn  1  For  all  that  he  coald 
know,  the  bills  might  be  paid  by  some  per- 
son other  than  the  acceptors,  who  held  the 
bank's  guarantee ;  and  the  guarantee  might 
have  been  produced  merely  in  the  interest 
of  such  oth^  persons. 

Rule  20.  of  the  General  Order  of  1862 
is  as  follows :  "  For  the  purpose  of  ascer- 
taining the  debts  and  claims  due  from  the 
company,  and  of  requiring  the  creditors  to 
come  in  and  prove  their  debts  or  claims, 
an  advertisement  shall  be  issued  at  such 
time  as  the  Judge  shall  direct ;  and  such 
advertisement  sh^  fix  a  time  for  the  credi- 
tors to  send  their  names  and  addresses, 
and  the  particulars  of  their  debts  or  claims, 
and  the  names  and  addresses  of  their  soli- 
citors (if  any)  to  the  official  liquidator,  and 
appoint  a.  day  for  adjudicating  thereon.^ 

No  munes  of  any  solicitors  have  been 
given,  no  name  and  address  of  any  person 
making  the  claim,  but  only  the  name  of  the 
person  who,  on  the  face  of  the  instrument, 
might  be  the  creditor.  I  hold  a  claim  of 
this  kind  to  be  no  compliance  with  the 
order,  and  I  think  that  Lord  Justice  Wood, 
in  KellocJds  case,  so  understood.  I  hold, 
therefore,  that  no  particulars  of  claim  were 
sent  in  until  affcer  the  realization  of  the 
securities,  and  therefore  that  Messrs.  For- 
wood   are  only  entitled  to  prove  for  the 


balance,  and  not  for  the  whole  amount  The 
summons  must  be  dismissed.  The  official 
liquidator  to  have  his  costs  out  of  the  estate. 
No  order  as  to  the  costs  of  applieants. 

Solicitora— Messrs.  Haigh,  Herbert  ft  Co.,  for 
applicants ;  Messrs.  Freshfields,  for  oflSdal  liqui- 
dator. 


Lord  Romillt,  M.R. 
July  27,  28. 


In  re  barned*s  bank. 
(couPLAND*8  case,) 


Company  —  Winding-up  —  Proof  for 
Secured  Debt — Claim — Date  of  Claim, 

In  order  to  entitle  a  secured  creditor  of  a 
company  to  prove  in  a  tdnding-up  under 
the  Companies  Ad,  1862,  for  his  whole 
debt  without  regard  to  the  value  of  his  security, 
the  creditor  must  not  only  haife  carried  in  a 
claim  for  the  whole  debt  before  realizing  his 
security,  but  must  also  at  the  date  of  such 
claim  have  been  such  creditor  in  respect  of 
an  actucU  dd>t,  and  not  a  mere  liability 
of  the  company. 

Therefore,  where  C,  being  the  drawer  of 
certain  bills  of  exchange,  drawn  against  a 
cargo  of  cotton,  and  accepted  but  not  paid 
by  company  B,  and  being  also  the  drawer 
of  certain  other  like  bills,  which  company  B, 
had  agreed  by  a  letter  of  credit  to  accept 
hut  did  not  accept,  after  company  B,  had 
been  ordered  to  be  wound  up,  but  before  the 
cotton  UHZS  sold,  and  while  the  bills  were  in 
the  hands  of  third  parties,  gave  notice  to 
the  official  liquidator  that  he,  C,  should  be 
a  claimant  in  respect  of  the  bills,  but  through 
ignorance  of  his  rights  stated  in  such  notice 
that  the  proceeds  of  the  sale  of  the  cotton 
would  be  applied  in  reduction  of  the  amount, 
and  afterwards  took  up  the  bills  and  realized 
the  cotton,  and  was  admitted  to  proof  for 
and  received  dividends  upon  the  balance  of 
his  debt,  and  afterwards,  becoming  aware 
of  his  rights,  applied  for  leave  to  enlarge  his 
claim  by  the  amount  of  the  proceeds  of  the 
cotton  and  to  receive  dividends  thereon : — 
Held,  thcU  the  claim  of  C.  having  been  made 
for  the  balance  only,  and  also  at  a  time 
when  he  was  not  holder  of  the  bills,  but  only 
liable  thereon,  was  not  a  sufficient  claim 
before  realization  of  the  security  to  bring 
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ku  COM  within  KeQock's  case,  Law  Bep.  3 
Ch.  769,  and  to  entitle  him  to  prove  for  the 
whole  debt  without  regard  to  the  teewitp 
afterwards  realized. 

This  was  a  summons  by  Messrs.  Conp- 
land  Brothers,  of  Liverpool,  and  also  of 
Bombay,  for  leaTe  to  increase  their  claim 
against  Bamed's  Bank  under  the  winding- 
up  by  the  sum  of  39,035/.  5e.  2d,  under 
the  following  circumstances.  On  the  17th 
of  November,  1865,  at  the  request  of 
Messrs.  Daunt,  of  Liverpool,  Bamed's 
Bank  gave  to  Messrs.  Coupland  a  letter 
of  credit  authorizing  them  to  draw  on  the 
bank  bills  at  six  months,  to  the  amount  of 
23,150/L,  against  bills  of  lading  for  cotton, 
the  bills  of  lading  to  be  given  up  to  the 
bank  on  their  acceptance  of  the  bills  of  ex- 
change. Accordingly,  Messrs.  Coupland  drew 
two  biUs,  amounting  to  23,150/.  0«.  5d, 
in  all,  which  were  accepted  by  the  bank 
against  two  parcels  of  cotton  of  500  bales 
each. 

On  the  2nd  of  February,  1866,  at  the 
request  of  Mr.  Wilson,  of  Liverpool,  the 
Bank  gave  Messrs.  Coupland  another  letter 
of  credit,  authorizing  them  to  draw  on  the 
bank  to  an  amount  not  exceeding  50,000/., 
by  bills  of  exchange  at  six  months,  to  be 
covered  by  shipping  documents,  such  as 
for  cotton,  Ac,  on  receipt  of  which  docu- 
ments the  bank  engaged  to  honour  such 
drafts. 

Against  this  letter  of  credit  Messrs. 
Coupland's  Bombay  house  drew  four  bills, 
amounting  in  the  whole  to  33,635/.  Os.  3c/L, 
and  negotiated  the  same  in  India.  Before 
the  bills  for  23,150/.  arrived  at  maturity, 
and  before  the  bills  for  33,635/.  Os.  M. 
could  be  presented  to  Bamed's  Bank  for 
acceptance,  the  bank  suspended  payment, 
viz.,  in  April,  1866,  and  was  ordered  to  be 
wound  up. 

By  an  order  dated  the  8th  of  May,  1866, 
the  22nd  of  June,  1866,  was  the  day  fixed 
by  which  creditors  were  to  send  in  their 
ckims,  and  on  the  8th  of  June,  1866, 
Messrs.  Coupland  sent  to  the  official  liqui- 
dator these  particulars  of  claim  in  the  fol- 
lowing letter :  ''We  beg  to  intimate  to  you 
that  we  shall  be  claimants  on  behalf  of 
our  house  in  Bombay  (Coupland  &  Co.) 
on  Messrs.  J.  Bamed  k  Co.  (Limited),  for 
drafts  accepted  by  them  for  11,698/.  39.  M. 


and  11,45U  16t.  M.,  for  wtii^  UDs  of 
lading  will  be  given  up  to  us  for  1,000 
bales  <^  cotton,  p«  Helm  Sood,  and  tbs 
proceeds  when  sold  will  be  ap[4ied  in  re- 
duction <^  the  amount :  and  also  for  drafts 
drawn  on  them  under  letter  of  credit  for 
[the  letter  here  enumantes  the  bilk,  amomifc- 
mg  to  33,635/.  Of.  Zd,\  which  were  pro- 
tea^  for  non-acoeptanoe ;  the  proceeds  of 
the  following  paroels  of  cotton  when  sold 
will  be  applied  in  reduction  of  this  amoani 
[the  letter  then  set  out  particulars  oi  cotton, 
amounting  to  1,545  bales]. 

In  July  and  August,  1866,  the  1,000 
bales  of  cotton,  per  the  Hden  Seott^  were 
sold  and  realized  13,953/.  4«.  2d  Di  Octo- 
ber, November  and  December,  1866,  the 
1,545  bales  were  sold,  realizing  25,082/.  Is. 

The  claim  was  adjusted  on  the  23id  of 
April,  1867,  when  Messrs.  Coupland,  who 
had  taken  up  all  the  bills  claimed,  and  w&e 
allowed  to  prove  for  17,779i  14*.  6<1,  bdng 
the  total  bidance  due  to  them  on  both  sets 
of  bills,  after  deducting  39,035/.  5s,  2dL, 
the  total  produce  of  the  sale  of  the  cotton, 
received  three  dividends  on  sudi  claim,  c^ 
3s.y  Is,  and  Is,  in  the  pound  respectively. 

Messrs.  Coupland  now  put  in  an  affidavit, 
stating  that  at  the  time  they  made  the 
claim,  and  until  after  the  receipt  of  the 
last  dividend,  ^ey  were  ignorant  that,  in- 
asmuch as  their  securities  were  unreaHzed 
at  the  date  fixed  for  sending  in  their  claim, 
they  were  then  entitled  to  prove  for  the 
whole  debt  and  not  merely  for  the  balance, 
and  ikej  now  claimed  to  be  allowed  to  in- 
crease their  proof  by  39,035/.  5s,  2</.,  uid 
also  to  receive  out  of  moneys  now  in  or 
hereafter  to  come  into  the  hands  of  the 
official  liquidators,  payment  in  respect  of 
the  three  dividends  already  declared. 

Mr,  Jessel  and  Mr,  Westlahe,  for  Messrs. 
Coupland,  contended  that  notice  of  a  claim 
upon  these  bills  having  been  sent  to  the 
official  liquidator  in  June,  1866,  before  the 
security  was  realized,  the  right  of  Messrs. 
Coupland  to  prove  for  the  whole  amount 
was  not  prejudiced  by  the  &ct  that  in 
ignorance  of  their  rights  they  offered  to 
allow,  and  afterwards  allowed,  credit  for 
the  cotton,  or  by  the  foct  that  thej  wen 
not  holders  of  the  bills  at  the  date  of  the 
claim  being  sent  in. — They  referred  to 
Kellocl^s  ease.  Law  Rep.  3  Ch.  769. 
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Sir  R  B9gg^XLa\f  luid  Mi\  KehuHck, 
for  tke  offioial  UqaidaAor  o|  Bamed's  Baak, 
misted  tke  claim. — Tl^y  ac^pied  that  no 
<daim  to  prove  for  the  whole  amoaat  oould 
be  conaideved  to  have  been  made  before 
the  cotton  was  sold,  inasmuch  aa  liieasm. 
Coupland  had  expressly  claimed  only  a 
balance^  and  abo  that  at  the  date  of  the 
alleged  daim  Messrs.  Coupland  were  unable 
to  make  it^  not  baying  then  taken  up  tbe 
UUa. 

Mr,  Jeuely  in  reply. 

The  Mastsr  of  thb  Boli^. — This  is  a 
ease  of  great  peculiarity,  and  distinct  from 
the  numerous  other  cases  which  have  fot 
lowed  KeUoek*s  can.  Here  the  dalmanta, 
befbre  the  cotton  was  sold,  only  made  a 
olaim  for  the  amirant  of  the  bills  less  what 
the  cotton  should  produce;  at  this  time, 
moreover,  they  had  not  yet  taken  up  the 
bilk.  I  think  ^erefore  that  the  official  liqui- 
dator rightly  allowed  only  17,749^  15#.  6d 
The  summons  will  be  dismissed.  The  costs 
of  the  official  liquidator  will  oome  out  of 
the  estate. 

SoHeiton — Messrs.  Elmslie,  Forsyth  k  Sedgwick, 
for  Mr.  OooplMul ;  Messrs.  Freshfield0,for  oflBdal 
fiquMiUMr. 


Malinb,  V.C. 
July  2. 


BOSS  tf.  TAXHAM. 


Escecutwrsy  Liability  of— Breach  of  Cove- 
nant by  Testator — Eoooneration  of  Executors 
by  Order  of  the  Court — Lord  St,  Leonards^ 
Act,  22  *  23  Viet,  e,  35.  *.  27. 

0»  a  petUioK  by  residuary  legatees  for 
payment  out  of  court  of  their  legaey  the 
executors  applied  to  have  part  of  die  funds 
set  apart  to  indemnify  them  against  a  breach 
of  covenant  committed  by  ike  testator  eu 
lessee.  No  action  had  been  taken  by  the  lessor 
on  the  breach,  nor  had  he  made  any  daim 
under  a  decree  Tnade  in  a  suit  for  the  admi- 
nistration of  testaior*s  estate  : — Held,  that 
under  the  circumstances  the  lessor  had  lost 
all  remedy  against  the  executors^  who  there- 
Naw  Sbbiis,  38.~CflAHC. 


fore  required  9u>indemnificatitm  isgaiimt  Ar 
breach  ofcovenaM, 

Testator,  who  died  in  186^  by  his  wiU| 
gave  the  residue  of  his  personal  estate  to 
the  defendants  on  trust  for  his  widow  and 
his  only  child»  a  daughter,  as  tiberein 
declared,  and  he  appointed  his  said  tarua- 
tees  executors. 

A  suit  was  instituted  for  the  adnums- 
tration  of  the  testator's  estate,  and  the  chief 
clerk  by  his  certificate  found  that  the  tes* 
tator's  sesiduaiy  personal  estate  amounted 
to  upwards  of  30,000/.,  and  that  it  wa4 
under  certain  liabilities,  of  which  the  fol* 
lowing  only  need  be  mentioned  : 

The  testator  held  a  piece  of  ground  on  a 
building  lease  for  ninety-nine  years  from 
1860,  at  a  rent  of  31^,  which  lease  con* 
tained,  besides  the  usual  covenants  to  pay 
rent,  ^c.,  a  covenant  to  build  within 
twelve  months  on  the  said  piece  of  land  a 
warehouse  of  the  si^s  and  height  therein 
stated  at  a  cost  of  1,800/.  at  the  least, 
and  to  repair  and  insure  the  same  and 
yield  it  up  in  good  repair  at  the  end  of  the 
term.  The  testator  had  commenced  building 
under  the  covenant^  but  the  suit  of  TF>a* 
iherky  v.  Boss  was  instituted  to  restiaiin 
him  from  further  building,  on  the  ground 
of  its  interference  with  ancient  liglrts,  and 
in  1865,  after  his  death,  an  ii^unction  was 
granted,  the  building  was  stopped,  and  a 
breach  of  the  building  covenant  thus  com? 
mitted;  but  no  action  had  been  taken  by 
the  lessor  in  respect  thereof 

The  defendants^  as  executors  and  trustees 
of  the  will,  subsequently  sold  the  testator's 
leas^old  premises,  with  the  approval  of 
the  Oourt^  and  the  purchasers  thereof  cove- 
nanted to  indemnify  the  testator's  estate 
against  the  liabilities  in  respect  of  the  said 
leasehold  premises. 

By  an  order  made  in  the  administration 
suit  the  testator's  widow  was  declared 
entitled  to  one  moiety  of  his  residuary 
estate,  and  his  daughter  to  another  moiety 
on  her  attaining  twenty-one. 

The  daughter  married  before  aittaining 
twenty-one,  and  a  settlement  of  her  moiety 
was  made.  In  1869  she  became  of  age,  and 
the  trustees  of  her  marriage  settlement  now 
petitioned  for  the  payment  out  of  court  of 
the  moiety  to  which  she  was  entitled.  The 
respiHudentfl,  the  executors  and  trustees  of 
4£ 
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the  will,  claiined  to  be  entitled  to  retain 
part  of  the  moiety  in  court  to  indemnify 
them  in  respect  of  the  above-mentioned 
breaches  of  covenant 

Mr,  OweHy  for  the  petitioners. 
Mr.  Wicken»y  for  tiie  trustees  and  exe- 
cutors of  the  testator's  wilL — It  is  doubtful 
whether  the  present  case  comes  within  the 
27th  section  of  Lord  St  Leonards'  Act 
(22  k  23  Vict  c.  35),  which  applies  only  to 
ordinary  and  usual  covenants,  not  to  every 
covenant  contained  in  the  deed,  otherwise 
the  special  provision  in  the  same  section  in 
respect  of  a  covenant  to  pay  an  ascertained 
sum  would  have  been  superfluous.  More- 
over, the  covenant  must  have  passed  un- 
broken to  the  executors  to  admit  the 
operation  of  this  section.  In  the  present 
case  the  covenant  was  broken  in  the  life- 
time of  the  testator.  But  further,  this  is  a 
continuing  covenant,  and  the  damages  for 
the  breach  must  be  unliquidated.  They 
cannot,  therefore,  be  considered  to  be  a 
liability  due  and  "  claimed"  by  the  lessor 
so  as  to  come  within  the  first  part  of  the 
section.  K,  therefore,  the  money  had  been 
out  of  court  the  executors  must  have  set 
apart  a  sufficient  fund  in  order  to  claim  the 
benefit  of  the  second  part  of  the  section  ; 
the  money  being  in  court,  the  Court  will 
direct  the  executors  to  do  as  the  act  pro- 
vides. The  executors  could  not  plead  the 
act  in  defence  to  an  action  on  the  covenant 
until  they  set  apart  a  fund.  The  act,  there- 
fore, alone  will  not  protect  the  executors, 
nor  will  the  order  of  the  Court  upon  this 
petition  protect  them. 

Mr,  Osborne  (amicus  Curies)  referred  to 

Thomas  v.  Oriffith,  2  De  Gex,  F.  &  J. 
555;  s.  c.    30   Law  J.    Rep.   (n.s.) 
Chanc.  465 
where  the  executor  was  held  to  be  exone- 
rated; and  see  also 

In  re  Green,  2  De  Gex,  F.  A  J.  121. 
Mr,  Owen  cited 

Bennett  v.  Lytton,  2  Jo.  k  H.  155, 
and 

Williams  v.  Headland,  4  Giff.    505; 
s.c  34  Law  J.  Rep.  (n.s.)  Chanc  20, 
to  the  same  effect. 

Mr,  Romer,  for  the  widow  of  the  testator, 
supported  the  view  of  the  executors,  on 
the  ground  that  she  had  a  life  interest  in  the 
other  moiety  of  the  residue  which  was  to 


remain  in  court,  and  would  be  the  only 
fund  for  the  lessor  to  go  against  £ot 
damages,  unless  a  fund  was  set  apart  to 
meet  them. 

Mr.  B.  NeUder,  for  the  plaintiff,  sap- 
ported  the  petition. 

Maliks,  V.C.  reviewed  the  &ct8  of  the 
case,  and  observed  that  the  breach  oi  cove- 
nant took  place  in  1862,  and  the  lessor  was 
therefore  then  entitled  to  recover  damages 
for  it  The  testator  died  in  1864 ;  a  decree 
was  made  for  the  administration  of  hia 
estate,  and  the  usual  advertisements  for 
creditors  were  issued.  Now,  it  was  dear 
that  upon  these  advertisements  every  cre- 
ditor was  bound  to  bring  in  his  claim 
within  the  period  provided  by  the  law,  and 
that  if  he  did  not  he  lost  his  remedy  against 
the  executor.  It  was  true  he  did  not  lose 
it  against  the  testator's  estate,  but  he  was 
thrown  upon  the  assets,  and  must  follow 
them  as  best  he  could.  Assuming,  there- 
fore, that  a  claim  could  be  made  in  the 
present  case,  the  period  for  bringing  it  in 
had  expired,  and  it  could  not  be  sustained 
against  the  executors,  who  would  therefore 
require  no  indemnity.  The  rule  was  one  of 
^e greatest  convenience;  for  if  the  executor 
was  not  at  liberty  to  distribute  the  assets 
now,  there  was  no  reason  why  he  should  do 
so  twenty  or  forty  years  hence,  or  at  any  time 
before  the  determination  of  the  lease.  As 
to  Mr.  Wickens's  argument  that  the  cove- 
nant was  continuous,  and  that  therefore 
there  was  a  continuing  breach,  the  cases 
of  Williams  v.  Headland  and  Bennett  v. 
Lytton  shewed  that  the  executors  would  in 
any  case  be  amply  protected  by  the  decree 
of  the  Court  His  Honour  based  his  decision 
on  the  law  as  laid  down  in  those  cases  quite 
independently  of  the  section  in  Lord  St 
Leonards'  Act,  which  had  been  cited. 

Solioiton  —  Menra.  Few  &  Co.,  lor  pluntiff; 
MesBn.  FUdgAte,  GUrkeA  Finch,  for  tho  ie«l»- 
tor'i  exeouton  and  iruBtees ;  Mesan.  Bak«r  & 
Key,  for  the  testator's  widow. 
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Marriage  —  Deceased  Wif^a  Sister  — 
Bequest  to  "  Children*'  of — Demurrer. 

A  testatoTf  hy  his  mil,  described  his 
daughter  as  Mary  the  wife  of  John  Crook, 
and  spoke  of  him  as  her  present  husband. 
The  daughter  uku  the  sister  of  the  deceased 
wife  of  John  Crook.  There  u>ere  children 
of  Mary  Crook  by  John  Crook  whom  the 
testator  recognized  as  his  grandchildren, 
and  no  other  children  of  Mary  Crook  : — 
Held,  that  such  children  could  not  take 
under  a  bequest  to  ^^the  children  or  child 
of  my  said  daughter  Mary  Crook." 

Beachcrofib  v.  Beachcrofb,  1  Mad.  430, 
and  Frazer  v.  Pigott,  1  You.  Exch.  Rep. 
354,  dissented  from. 

The  plaintiffs  in  this  suit  were  the  two 
eldest  and  infant  children  of  John  Crook, 
by  their  father,  as  their  next  friend;  and 
the  defendants  were  the  executors  of  John 
Hill,  the  testator  in  the  suit,  and  Robert 
Crook,  the  third  child  of  John  Crook. 

The  question  in  the  suit  was,  whether 
the  plaintiffs  and  the  defendant  Bobert 
Crook  were  intended  by  the  testator's  will 
to  take  as  ^'  children  of  my  daughter  Mary 
Crook." 

The  bill  stated  the  facts  of  the  case,  so 
£Bkr  as  they  are  material  to  this  report,  as 
follows : 

John  Crook  had  formerly  been  married 
to  Sarah  Ann,  one  of  the  daughters  of  the 
testator.  SarahAnn  died  in  1851.  In  1854 
John  Crook,  with  the  full  knowledge  of  the 
testator,  went  through  the  ceremony  of  a 
marriage  with  Mary,  another  daughter  of 
the  testator.  That  union  was  always  looked 
upon,  and  treated  by  the  testator,  as  an 
existing  marriage.  Two  children  of  Mary 
Crook  were  born  after  that  marriage,  and 
during  the  lifetime  of  the  testator,  viz., 
the  plaintiff  Alice  Sarah  Crook  on  the  4th 
of  November,  1854,  and  the  plaintiff  Ernest 
William  Crook  on  the  2l8t  of  July,  1858. 
The  testator  was  in  the  habit  of  constant 
and  affectionate  intercourse  with  his  daugh- 
ter Mary  Crook  and  John  Crook,  and 
always  recognized  and  treated  John  Crook 
as  his  son-in-law  and  the  plaintiffs  as  his 
grandchildren. 


The  testator  by  his  will,  dated  the  9th 
of  March,  1859,  bequeathed  three  leasehold 
messuages  to  trustees  upon  trust  for  his 
widow  for  her  life,  and  after  her  decease 
upon  the  foUowing  trust : 

"Upon  trust  during  such  part  of  my 
term,  estate  and  interest  therein  as  my 
daughter  Mary,  the  wife  of  the  said  John 
Crook,  shall  happen  to  live,  to  pay  the  net 
rents,  issues  and  profits  of  the  said  heredita- 
ments and  premises  unto  her  my  said 
daughter  Mary  Crook,  or  unto  such  person 
or  persons  as  she  shall  from  time  to  time, 
after  the  same  shall  have  accrued  due, 
by  writing  under  her  hand,  notwithstand- 
ing coverture,  appoint  as  her  agent  or 
agents  to  receive  the  same,  for  her  sole, 
separate  and  exclusive  use  and  benefit, 
independently  of  her  present  or  any  after- 
taken  husband,  and  without  being  liable  to 
the  debts,  control  or  engagements  of  any  such 
husband,  the  receipts  in  writing  of  her  my 
said  daughter,  notwithstanding  coverture, 
and  of  her  agents  or  agent  appointed  as  afore- 
said being  alone  sufficient  discharges  for 
the  same;  to  the  intent  that  she  shall 
not  have  power  to  dispose  of  such  rents, 
issues  and  profits,  or  any  part  thereof^  by 
way  of  anticipation,  but  that  the  same 
shall  be  in  the  nature  of  an  inalienable  per- 
sonal provision,  and  shall  be  subject  to  the 
proviso  for  cesser  hereinafter  in  that  behalf 
contained.  And,  subject  as  aforesaid,  I 
direct  and  declare  that  from  and  after  the 
decease  of  my  said  daughter  Mary  Crook, 
or  such  cesser  as  in  tiiat  behalf  herein 
mentioned,  the  said  hereditaments  shall  go, 
remain  and  be  upon  such  trusts,  for  the 
benefit  of  all  and  every  or  such  one  or 
more,  exclusively  of  the  other  or  others  of 
the  diildren  or  child  of  my  said  daughter 
Mary  Crook,  upon  such  conditions,  with 
such  restrictions,  and  generally  in  such 
manner  as  she,  my  said  daughter  Maiy 
Crook,  shall  by  her  last  will  and  testament 
in  writing,  or  any  codicil  or  codicils  thereto 
in  writing,  direct,  limit  or  appoint ;  and  in 
default  of  any  such  direction,  limitation  or 
appointment,  and  so  far  as  no  such  direc- 
tion, limitation  or  appointment  shall  extend, 
upon  trust  for  the  child,  if  only  one,  or  all 
the  children,  if  more  than  one,  of  my  said 
daughter  Mary  Crook,  who,  being  a  son  or 
jsons,  shall  either  before  or  after  the  decease 
of  my  said  daughter  Mary  Crook  attain  the 
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age  of  twenty-one  years,  or,  being  a  daugh- 
ter or  daughters,  shall  either  before  or 
after  the  decease  of  my  said  daughter  Mary 
Crook  attain  that  age  or  be  married  under 
that  age,  to  take,  if  more  than  one,  in 
equal  shares  as  tenants  in  common.**  The 
will  then  contained  (inter  alia)  the  proviso 
for  the  cesser  of  the  life  interest  of  Mary 
Crook  in  the  event  of  her  anticipating, 
incumbering  or  parting  with  it;  or  its 
becoming  vested  (as  therein  mentioned)  in 
any  person  other  than  Mary  Crook ;  and  a 
declaration  that  it  should  then  "  devolve  on 
the  person  or  persons  entitled  thereto  next 
in  order  of  succession  under  this  my  will, 
as  if  my  said  daughter  Mary  Crook  were 
then  dead;  but  without  prejudice  to  the 
powers  hereinbefore  given  to  her  my  said 
daughter  in  favour  of  her  children  in 
manner  hereinbefore  mentioned."  The  will 
then  contained  a  gift  over  of  the  property 
in  favour  or  for  the  benefit  of  the  testator's 
daughter  Emma  Hill,  and  her  child  or  chil- 
dren, as  therein  mentioned.  The  testator 
directed  the  residue  of  his  estate  to  be  con- 
verted, and  one  moiety  of  it  to  beheld  "upon 
such  trusts,  intents  and  purposes,  and  subject 
to  such  powers  and  provisoes  in  favour  or 
for  the  benefit  of  my  daughter  Mary  Crook 
for  her  life,  and  of  her  child  and  children 
after  her  decease  as  shall  correspond  with 
and  be  similar  to  the  trusts,  intents  and 
purposes,  powers  and  provisoes  for  cesser, 
and  otherwise,  which  are  herein  substan- 
tially expressed  and  declared  of  and  con- 
cerning my  leasehold  messuages  or  tene^ 
ments  hereinbefore  devised  to  or  in  favour 
or  for  the  benefit  of  my  said  daughter 
Mary  Crook  for  her  life,  and  of  her  child 
and  children  after  her  decease."  The  will 
contained  other  bequests  and  directions,  to 
which  it  is  not  now  necessary  to  refer ;  and 
the  testator  thereby  appointed  the  defen- 
dants William  Hill  and  William  Samuel 
Simmons  and  his  daughter  Emma  Hill 
executors  and  executrix  thereof 

The  testator  died  on  the  22nd  of  March, 
1859. 

At  the  date  of  the  testator's  will,  Mary 
Crook  was,  and  for  about  six  months  had 
been,  enceinte  with  another  child.  The 
testator  was  well  aware  that  Mary  Crook 
was  enceinte  with  such  child.  That  child 
was  bom  on  the  27th  of  June,  1859,  and 
WW  the  defendant  Robert  Crook    Mary 


Crook  had  another  child,  named  Edwsrd 
Crook,  b^otten  and  bom  after  the  date 
of  the  testator's  will,  but  she  nevor  had 
any  other  children  than  those  above  men- 
tioned. 

The  testator's  widow  died  on  the  19tlL 
of  February,  1868. 

Sarah  Crook  died  on  the  2nd  of  Mait^ 
1868,  having  by  her  will,  expressed  to  be 
made  in  exercise  of  the  aforesaid  power 
contained  in  that  of  the  testator,  appointed 
the  property  bequeathed  to  h^  by  him 
among  her  four  children  equally,  llie  re- 
sidue of  her  property  she  bequeathed  to 
John  Crook,  whom  she  nominated  her 
executor. 

The  bill  in  the  suit  prayed  a  dedaratioa 
that  the  infant  plaintiffs,  and  if  the  Court 
should  be  of  such  opinion  the  defendant 
Robert  Crook,  were  intended  by  the  testa- 
tor's will  to  take  as  "  children  of  his  dau^H 
ter  Mary  Crook,"  and  that  the  testator's 
personal  estate  might  be  administered  and 
the  trusts  of  his  will  performed,  having 
regard  to  such  declaration. 

The  defendants,  the  executors  of  the 
testator's  will,  by  arrangement  in  orda:  to 
have  the  question  of  construction  decided, 
demurred  to  the  bill  for  want  of  equity. 
The  defendant  Robert  Crook  was  also  by 
arrangement  allowed  to  be  heard  by  counsel 

Mr,  Greene  and  Mr,  Archibaid  SmOk, 
for  the  executors. — No  illegitimate  children 
can  take  under  a  bequest  made  to  them 
by  the  words  "child  or  children"  simpU- 
citer;  and  the  children  of  a  marriage 
between  a  man  and  the  sister  of  his  deceased 
wife,  are  in  the  eye  of  the  law  illegitimate. 
— (They  were  then  sto^^ed  by  the  Court.) 

Mr,  Foohf  for  the  pkintiffs. — The 
question  is  whether  they  are  sufficiently 
described  in  the  will.  It  is  true  that  they 
are  not  named  in  it,  but  the  testator  knew 
them  weU  and  also  the  position  of  their 
parents.  He  speaks  in  Uie  will  of  John 
Crook  as  his  son-inlaw,  and  of  his  daught^ 
Mary  as  Mary  Crook,  the  wife  of  John 
Crook,  and  he  speaks  of  "her  children." 
It  is  true  also  that  he  does  not  say  her  "  pre- 
sent" children,  but  that  is  not  necessary; 
for  if  on  the  face  of  the  will  you  can 
discern  a  plain  intention  that  ill^timate 
children  are  to  take  as  if  they  were  legiti- 
mate they  will  do  so.  I  submit  that  there 
is  such  an  evident  intention  in  this  will, 
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and  that  the  plaintiffa  are  therefore  en- 
titled— 

WtUeifucm  y.  Adam,  1  Yes.  k  B.  422. 
HoU  y.  Sindrey,  ante,  126 ;  8.  c.  Law 

Rep.  7  Eq  Ca.  170. 
Clifton  y.   Ooodbun,  Law   Rep.  6  Eq. 
278. 

Mr.  F,  H,  GoU,  with  Mr.  Fooks.—HhA 
authorities  upon  this  subject  refer  to  the 
cases  of  illegitimate  children  of  men.  With 
respect  to  tibem  the  law  does  not  recognize 
their  statos,  independently  of  reputation  at 
the  date  of  the  will  which  purports  to  confer 
the  benefit  on  them.  It  is  otherwise  in  the 
case  of  the  illegitimate  children  of  women  ; 
because,  with  regard  to  them,  the  maternity 
is  ascertained,  and  the  only  objection  to 
their  taking  is  the  ordinary  presumption 
that  the  testator  intends  legitimate  children 
alone  to  take.  Here  the  testator  distinctly 
recognizes  the  marriage  as  a  yalid  exist- 
ing union,  and  the  words  are  therefore 
equivalent  to  a  gift  to  present  and  future 
children.  It  is  impossible  to  suppose  that 
he  did  not  contemplate  these  cluldren  of 
his  daughter  Mary  Crook.  He  cannot, 
under  the  circumstances,  be  presumed  to 
have  only  contemplated  future  legitimate 
children  of  his  daughter.  Such  a  presump- 
tion is  contrary  to  the  whole  scope  of  the 
will    In 

Savage  v.  Robertson,  Law  Rep.  7  Eq. 
Ca.  176, 
the  words  "her  two  youngest  daughters" 
were  much  relied  upon  by  the  Court;  and 
that  case  shews  that  the  Court  will  not 
look  at  bare  possibilities. 

HoU  v.  Sindrey,  ubi  supra, 
was  no  doubt  a  different  case  from  this — 
in  respect  of  the  words  "  begotten  and  to 
be  begotten."  But  the  words  used  in  this 
will  naturally  denote  the  existing  children 
of  Mary  Crook. 

Beachcroft  v.  Beachcroft,  1  Madd.  430, 
443,  444, 
which  was  foUowed  in 

Dover  v.  Alexander,  2  Hare,  276 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  175, 
and 

DtlleyY.  Matthews,  13  W.  Rep.  676, 
are  clear  authorities  in  ffivour  of  the  plain- 
tiffs; particularly  the  judgment  in  Beachr 
croft  V.  Beachcroft,  every  word  of  which 
supports  our  contention.    However  much 


that  case  may  have  been  commented  on 
in  subsequent  ones,  it  has  never  been  over- 
ruled; nor  has  there  been  any  case  which 
has  decided  that  even  if  future  Intimate 
children  may  have  been  intended,  present 
iUegitimate  ones  cannot  take  concurrently 
witi^  them. 

[Stctaet,  V.C.  —  If  you  are  right  in 
saying  that  this  testator  meant  **  illegiti- 
mate" children,  must  he  not  of  necessity 
have  intended  such  as  had  at  the  date  of 
the  will  acquired  the  reputation  of  chil- 
dren 1] 

If  so,  the  plaintiffis  had  then  virtually 
acquired  that  reputation. 

Owen  V.  Bryant,  2  De  Gex,  M.  <fe  G. 
697;  S.C.  21  Law  J.  Rep.  (w.s.) 
Chanc.  860, 
was  a  case  of  a  gift  to  a  class  of  children, 
some  of  which  were  legitimate  and  Uie 
others  were  not.  Here,  however,  we  have 
no  concurrent  legitimate  children. 

[Stuaet,  V.C. — If  the  bequest  is  to 
children  as  a  mere  class,  it  must  mean 
children  not  illegitimate.] 

But  the  bequest  here  is  equivalent  to 
one  to  the  "present  and  future,  children" 
of  Mary  Crook,  under  which  words  it  is 
plain  Uiat  present  illegitimate  children 
might  take  concurrently  with  future  legiti- 
chndren.  The  words  of  description  in  this 
will  are  quite  sufficient  for  the  purpose; 
and  in 

Wilkinson  V.  Adam,  ubi  supra, 
Lord  Eldon  distinctly  affirmed  that  the 
Court  never  would  reject  words  of  descrip- 
tion in  such  cases  as  these. 

JEvans  v.  Mwtsey,  8  Price,  22,  23, 
is  a  direct  authority  in  support  of  the  pro- 
position that  if  there  is  sufficient  certainty 
in  describing  the  objects  of  the  testator^s 
bounty  to  preclude  the  necessity  of  having 
recourse  to  proof  aliunde,   a  bequest  to 
<*  natural  children"  is  a  good  bequest. 
HoU  V.  Sindrey,  ubi  supra,  and 
Savage  T.  Robertson,  ubi  supra, 
do  but  carry  out  the  doctrines  laid  down  in 

Wilkinson  v.  Adam,  ubi  supra. 
In 

PraU  V.  MaUhew,  22  Beav.  328 ;  s.  a 
25  Law  J.  Rep.  (n.s.)  Chanc.  409  ; 
on  appeal,   25  Law  J.  Rep.  (n.s.) 
Chanc.  686, 
and  many  other  cases  it  has  been  the  con- 
stant remark  of  the  Judges,  that  although 
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the  intention  of  a  testator  to  benefit  parti- 
cular objects  has  been  clear,  the  arbitrary 
rules  of  law  have  alone  forbidden  the  Court 
to  give  effect  to  that  evident  intention. 
In  this  case,  however,  there  is  in  reality  no 
rule  of  law  against  the  right  of  the  plaintiffs, 
but  only  a  legal  presumption  of  intention 
to  give  to  legitimate  children  only,  which 
is  rebutted  by  the  words  of  the  wiU,  and 
the  intention  of  the  testator  to  benefit 
the  existing  children  is  abundantly  dear. 

Mr,  J.  H.  Palmer,  for  the  defendant 
Robert  Crook. — 

UoU  V.  Sindrey,  ubi  supra, 
is  in  favour  of  this  defendant    So,  also,  ia 
the  case  of 

BameUY.  T^»gwell,  31  Beav.  232;  s.  c. 
31  Law  J.  Rep.  (n.s.)  Ghana  629. 
I  am  not  contending  for  the  child  begotten 
and  bom  after  the  date  of  the  will,  but  for 
that  one  of  whose  existence  and  origin  the 
testator  was  weU  aware  when  he  made  his 
will ;  and  whom,  when  he  speaks  of  *'  the 
children"  of  his  daughter  Mary  Crook,  it 
is  quite  impossible  to  say  he  did  not  con- 
template. 

Stuart,  V.C — I  have  more  than  once 
had  occasion  to  say  that  I  consider  the  case 
of  Beacheroft  v.  Btachcrofi  and  the  prin- , 
ciple  upon  which  it  was  decided,  and  also 
the  case  of  Frcuer  v.  PigoU  (1)  to  be  incon- 
sistent with  the  other  authorities  upon  this 
subject  Sir  Thomas  Plumer,  in  his  judg- 
ment in  the  case  of  Beacheroft  v.  Beacheroft, 
proceeded  upon  this  prindple :  You  must 
suppose  that  when  a  testator  makes  a  gift 
by  his  will  to  children  as  a  class,  when  he 
is  sitting  down  to  make  his  will,  and  is 
intending  a  boimty  to  the  children  of  a 
certain  individual,  he  must  have  in  his 
mind  some  present  person  to  fill  that 
character.  Sir  Thomas  Plumer's  words  (at 
p.  443,  ubi  supra)  are  these  :  "  The  general 
presumption  is,  that  a  man  sitting  down 
to  make  his  will  designs  a  benefit  to  some 
existing  object;  he  seldom  looks  only  to 
the  future."  No  doubt  Lord  Lyndhurst 
seems  to  have  satisfied  his  mind  that  that 
was  a  proper  principle.  But  when  you  find 
that  a  number  of  Judges  have — and  Lord 
Eldon  repeatedly  has--disapproved  of  that 
principle,  and  decided  cases  in  a  manner 

(1)  1  YoQ.  Exoh.  Bep.  854. 


whoMy  inooDfliateQt  withit>  it  is  impossiUe 
to  say  that  any  Judge  would  now  aet  sa&iy 
in  adopting  the  principle  or  following  tiie 
authority  of  Beacheroft  v.  Beaekereft  aA4 
Froier  v.  PigoU  to  Uie  disr^ard  of  those 
other  decisions.  What  Lord  Eldon's  opinion 
was  cannot  be  shewn  in  any  way  more 
strongly  than  by  reading  two  lines  of  his 
judgment  in  Harris  v.  Lloyd  (2).  That  was 
a  case  in  which  by  a  will  the  testator  gave 
5,000/.  in  trust  for  "all  and  every  the 
child  and  children  of  his  son  Edward 
Harris,  if  more  than  one,  to  be  equidly 
divided  between  them,  share  and  share 
alike,  the  shares  of  the  sons  to  be  vested  at 
twenty-one,"  and  so  on.  It  was  in  evidence 
in  that  case  that  there  were  children  of 
Edward  Harris  whom  the  testator  treated 
as  his  grandchildren,  but  that  Edward 
Harris  had  never  been  married  to  anybody. 
There  was  a  woman  with  whom  he  coha- 
bited who  was  the  mother  of  his  children. 
Lord  Eldon  (at  p.  313)  says  this :  ''  I  have 
not  the  least  doubt  that  this  testator  meant 
illegitimate  children ;  but  I  am  clearly  of 
opinion  that  there  is  not  enough  upon  the 
face  of  the  will  to  authorize  me  to  carry 
that  intention  into  effect''  There  can  be 
nothing  stronger  than  that  The  present 
case  is  not  like  the  case  of  HoU  v.  Sindrty^ 
where  the  fftct  of  the  ill^tinuu^  was  wholly 
unknown  to  the  testator.  In  tiiat  case  tli^ 
testator  had  every  reason  to  believe,  and 
probably  both  the  husband  and  the  wife  be- 
lieved, that  their  marriage  was  a  lawful  one. 
In  that  case  I  was  of  opinion  that  there 
were  sufScient  words  of  description  upon 
the  face  of  the  will,  and  I  therefore  felt 
myself  authorised  in  holding  that  the 
children  of  that  marriage  (although  it  was 
not  a  lawful  marriage)  w^re  described  in 
the  will  and  were  entitled  to  take. 

But  here  the  case  is  exactly  the  oonversa 
This  testator  knew  everything.  It  is  not 
suggested  that  there  was  any  fact  unknown 
to  him.  The  marriage  was  not  a  legal  mar- 
riage. The  children  were  not  lawful  diildreiL 
If  his  daughter  had  married  another  person 
and  had  had  children  bom  in  lawful  wed- 
lock, clearly  those  children  would  have  been 
entitled,  and  that  too  under  the  very  same 
description  which  I  am  now  called  upon 
to  say  means  *' illegitimate*'  children.  "Diat 

(2)  Tqm.  k  R  SIO. 
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would  be  to  my  mind  contrary  both  to 
prineiple  and  to  authority.  I  cannot,  thero- 
fore,  adopt  that  view.  The  demnrrer  must 
be  allowed. 

SoUdton — Messn.  A  ft  G.  Tamer  ft  Son,  for 
pUuntiffii;  MesarB.  Stone,  Townson  ft  Morris, 
for  the  executors. 


Malins, 
July 


{In 
I 
1 


re  THB  OEKEEAL  PEOVI- 
DENT  ASSUBANOB  C50M- 
PANY  (limited). 

(cross's  case,) 


Company — Contributory — Release  ofLia- 
hUUy — Notice  to  Shareholders — Practice — 
Affidavits  filed  after  Commencement  of  Cast, 

A  shareholder  transferred  150  shares  to 
the  manager  and  a  director  "  on  behalf  of 
the  company,^*  on  the  understanding  thai  the 
value  of  them  at  par  should  be  credited  to 
him  as  payment  in  full  on  other  50  shares, 
of  which  he  retained  possession.  The  comr 
pany  had  no  power  to  hold  its  own  shares : — 
Held,  that  the  transaction  being  ultra  vires, 
he  could  not  thus  divest  himself  of  his  lia- 
bility without  notice  to  and  the  knowledge  of 
all  the  individual  shareholders;  and  that 
he  was  still  a  contributory  for  the  whole 
number  of  200  shares. 

Affidavits  filed  while  a  case  stands  over 
part  heard  will  not  be  admitted  in  evidence 
if  objected  to. 

In  the  year  1867,  Mr.  Cross  was  the 
holder  of  200  shares  of  10/.  each  in  the 
above  company,  in  respect  of  wMch  he  had 
paid  353/.  In  August  of  that  year  he  trans- 
ferred 150  of  these  shares,  as  recorded  in 
^e  following  board  minute  of  die  company, 
dated  the  28th  and  29th  of  August,  1867  : 
"The  committee  registered  the  following 
^iM»fers:  vis.,  50  ^ares,  B.  C.  Cross  to 
Thos.  Heywood,  on  behalf  of  the  company; 
50  shares,  B.  C.  Cross  to  W.  P.  Clift,  on 
behalf  of  t^e  company;  50  shares,  B.  C. 
Cross  to  Thos.  Heywood,  on  behalf  of  the 
company ;  and  it  was  resolved  that  Messrs. 
Heywood  and  Clift  be  authorized,  as  trans- 
ferees, to  hold  the  shares  respectively  trans- 
ferred in  the  name  of  the  company,  and 


that  they  be  hereby  indemnified  fix)m  any 
personal  liability  attached  to  the  same, 
such  shares  to  be  counted  as  unappro- 
priated and  open  for  re-allotment"  Hey- 
wood was  the  manager,  and  Clift  was  a 
director  of  the  company.  The  company  had 
no  power  to  hold  shares  of  their  own. 

The  company  was  wound  up  upon 
petition  in  June,  1868,  and  Mr.  Cross's 
name  was  retain^  by  the  chief  clerk  on 
the  list  of  contributories  for  the  whole 
number  of*  200  shares  originally  held  by 
him.  The  summons  was  a4joumed  into 
Court  on  the  application  of  Mr.  Cross. 
According  to  an  affidavit  filed  by  Cross, 
the  above  transfers  were  made  under  the 
following  circumstances.  The  company  owed 
their  bankers  a  sum  of  1,500/.,  for  which 
some  of  the  directors  were  personally  liable ; 
the  bank  holding  their  private  security  as 
well  as  the  company's  bond  for  the  debt. 
Cross  being  applied  to  to  assist  the  com- 
pany in  its  difficulties,  consented  to  do  so  on 
the  following  terms  :  viz.  that  the  directors 
should  individually  purchase  150  of  his 
shares  at  par  (i.e.,  at  30«.)  and  apply  the 
purchase-money,  225/.,  to  paying  up  in  full 
his  remaining  50  shares ;  and  Cross,  on  his 
side,  should  relieve  the  directors  of  their 
*  personal  liability  to  the  bank.  These  con- 
ditions were  accepted,  and  Cross  executed 
three  transfers  of  50  shares  each  to  Hey- 
wood, Clift,  and  Broddigan  (another  direc- 
tor). Broddigan,  however,  objected  to  take 
the  50  shares  transferred  to  him,  and  they 
were  accordingly  also  transferred  to  Hey- 
wood, and  the  transfers  were  registered  as 
above  recorded.  Cross  denied  that  he  was 
aware  that  the  transfers  had  been  registered 
with  the  words  "  on  behalf  of  the  company," 
or  that  he  ever  intended  that  the  shares 
should  be  so  transferred,  or  should  be  held 
by  the  transferees  otherwise  than  as  their 
own  individual  property;  and  he  contended 
that  the  transaction  was  bona  fide,  and 
that  he  was  no  longer  a  contributory  in 
respect  of  these  150  shares. 

The  official  liquidator  contended  that, 
the  transfers  having  been  made  to  officers 
of  the  company,  and  the  money  previously 
paid  by  Cross  in  respect  of  the  150  shares 
not  having  been  transferred  to  the  credit 
of  the  transferees  in  their  share  account,  but 
having  been  applied  to  make  the  50  shares  re- 
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maining  in  Cross's  name  fdUy  paid,  the  trans- 
action was  not  bona  fide^  but  was  simply 
intended  to  relieve  Cross  of  all  liability 
in  respect  of  his  shares  in  the  company. 
In  support  of  this  view  an  a£Eldayit  of  the 
secretary  to  the  company  was  filed,  shewing 
that  Cross  had  been  regularly  informed 
from  time  to  time  as  to  the  negotiations 
for  the  transfer  of  his  shares. 

Mr,  Olasae  and  Mr,  N,  Higgins^  for  the 
official  liquidator,  cited 

BrotherhoocTs  case,  31  Beav.  365 ;  s.  c 

31  Law  J.  Rep.  (n.&)  Chanc.  861. 
Spackman's  case,  37  Law  J.  Rep.  (n.s.) 
Chanc.  752 ;  s.  c.  Law  Rep.  3  H.L. 
171. 
Stanhope* 8  case,  35  Law  J.  Rep.  (k.s.) 
Chanc.  296 ;  &  c.  Law  Rep.  1  Chanc. 
Ap.  161. 
Ex  parU  Morgan,  1  M*N.  k  G.  225; 
S.C.  18  Law  J.  Rep.  (k.s.)  Chana 
265. 
Richmonda  case,  4  Kay  k  J.  305. 
Musgrav^s  case,  37  Law  J.  Rep.  (k.s.) 
Chanc.  161;  s.c.  Law  Rep.  5  £q. 
193. 
Eyr(^8  case,  31  Beav.  177 ;  s.  c.  31  Law 
J.  Rep.  (k.s.)  Chana  640,— 
contending  that  the  transaction  was  uUra 
vires  of  the  directors,  as  the  company  could  * 
not  hold  its  own  shares.  It  was  not  a  bona 
fide  transaction,  but  a  collusion  between 
Cross  and  the  directors  without  the  know- 
ledge of  the  other  shareholders,  who  were 
damnified  by  the  diminution  of  his  liability. 
Mr,    Cole  and   Mr,    Bush,  for   Cross, 
cited — 

Reeve's  case,  10  W.  Rep.  817. 
Orpen*s  case,  11  W.  Rep.  741 ;  a  c,  32 
Law  J.  Rep.  (k.s.)  Chanc.  633  (see 
33  Law  J.  Rep.  (K.a)  Chanc.  67). 
Hollwet/s  case,  1  De  Gex  <fe  Sm.  777. 
Qrady's  case,  1  De  Gex,  J.  «fe  S.  488 ; 
s.  a  32  Iaw  J.  Rep.  (k.&)  Chanc. 
326,— 
insisting  that  the  directors  were  personally 
liable  on  these  shares;  and  the  official  liqui- 
dator could  not  require  Cross  also  to  be 
liable.  The  entry  in  the  minute-book,  repre- 
senting that  the  transferees  held  the  shares 
on  behalf  of  the  company,  was  made  without 
Cross's  knowledge  and  could  not  affect  him. 
The  case  was  really  one  to  be  decided  on 
the  facts. 


Maiikb,  y.C.  discussed  the  eyidenee 
and  came  to  the  condosion  that  Croes's 
original  intention  had  been,  as  set  out  in 
his  affidavit^  to  transfer  his  shares  to  tiie 
transferees  named  individually;  but  that^ 
the  proposed  transferees  having  objected 
to  undertake  any  personal  responsibility, 
the  transfers  had  been  made  to  them  on 
behalf  of  the  company  with  his  knowledge 
and  assent,  as  sworn  in  the  8ecretar3r'a 
affidavit  His  contract,  as  originally  pro- 
posed, had  doubtless  been  that  he  ^cmld 
be  relieved  of  his  shares  by  the  directors 
individually ;  but  that  proposition  had  not 
been  acceded  to,  and,  according  to  the  final 
and  only  contract  made  and  recorded  in 
the  minute  of  the  29th  of  August,  the 
transferees  had  taken  his  shares  on  behalf 
of  the  company. — His  Honour  then  pro- 
ceeded to  say : 

If  this  be  the  correct  view  of  the  fajc^ 
the  law  is  perfectly  clear.  The  cases  cited 
have  no  longer  any  application.  This  is  a 
company  which  has  no  power  of  buying 
these  shares ;  therefore,  directly  it  is  shewn 
that  the  real  transaction  was  that  the  direc- 
tors or  managers  took  these,  there  is  an 
end  of  the  question ;  because  it  is  admitted 
that,  qua  company,  they  had  no  right  to 
buy.  Mr.  Cole  particularly  relied  on  Orpen's 
case,  I  need  not  go  through  The  CaiUe 
Insurance  Company  and  other  cases,  from 
Morgan's  case  downwards.  Spachnav^s  case 
is  only  a  final  embodiment  of  all  those 
decisions,  and  all  concur  in  this,  that 
wherever  there  is  a  contrivance  between  the 
company  and  the  shareholder,  by  which 
the  company  takes  upon  itself  the  respon- 
sibility of  the  shares  without  the  knowledge 
of  all  the  individual  shareholders,  that  will 
not  bind  the  shareholders;  but  they  will 
be  entitled  to  look  to  the  shareholder  whose 
shares  are  so  attempted  to  be  got  rid  of 
as  one  of  the  contributories,  liable  to  meet 
Ibe  common  liabilities  of  the  compmiy. 
Then,  with  regard  to  Reeve's  case,  that  has  no 
application  to  this.  Orpen's  case,  which  is 
rather  relied  upon,  is  a  case  in  which  the 
only  ingredient  existing  here  was  wanting. 
Orpen's  case  is  one  in  which  Orpen  agreed 
to  transfer  his  shares  to  one  of  the  managers 
of  the  company.  When  the  transfer  was 
produced,  it  was  stated  to  be  on  behalf  of 
the  company.    There  was  great  doubt  whe- 
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iher  these  words  fonned  part  of  the  trans- 
action. Eondersley,  V.C.  had  a  jury  before 
him  to  try  whether  these  words  fonned 
part  of  the  original  transfer;  and  they 
found  they  did  not  The  consequence  was, 
that  it  was  a  simple  transfer.  Whether  the 
money  was  paid  to  Orpen  or  not  did  not 
matter ;  he  assigned  simply  to  Charlton  as 
an  individual ;  I  think  that  is  no  authority 
against  this. 

The  result,  therefore,  to  which  I  have 
arrived  is  this,  that  this  was  a  transaction 
to  attempt  to  diminish  Mr.  Cross's  liability 
by  throwing  the  liability  on  the  company ; 
that  is  ineffectual,  because  the  company  are 
not  authorized  to  purchase  shares.  There- 
fore, I  am  veiy  sorry  (because  I  think 
Mr.  Cross  has  been  unfairly  treated  by  the 
company)  that  I  am  unable,  for  these 
reasons,  to  do  anything  else  than  say  he 
must  be  put  on  the  list  for  the  200 
shares. 

Mr.  GHaiu  asked  for  costs,  and  referred 
to  the  words  of  Vice  Chancellor  Giffard  in 

Oovfer's  case,  Law  Rep.  6  Eq.  82  : 
^'  I  think  it  ri^t  that,  where  a  contribu- 
tory raises  a  costly  contest  of  this  kind,  he 
should,  except  under  very  special  circum- 
stances, pay  the  costs.*' 

MiLiNS,  y^C. — ^If  you  press  for  the  costs, 
I  do  not  see  any  grounds  for  refusing 
them. 

This  adjourned  summons  being  opened 
and  part  heard  on  the  10th  of  July,  stood 
over  till  the  17th.  On  the  16th,  Cross  filed 
a  further  affidavit,  to  which  the  other  side 
then  filed  affidavits  in  reply.  Malins, 
V.C.  said,  as  a  general  rule,  he  would 
not  allow  evidence  to  be  filed  after  a  case 
had  commenced ;  but  that  in  this  case,  as 
it  had  been  replied  to,  he  would  admit  it 

SoHdton—Meflsn.  Kimber  &  EUk,  for  official 
liquidator ;  M«ttn.  PattkoD,  Wigg  k  Ga,  for 
Mr.  Cnm. 


Malins,  V.C.  ) 
June  4,  5.     f 


In  re  brookhan*8  tbust& 


Niw  Sbbus,  88.— CHAHa 


Marriage  Articles — Govencmt  to  give  by 
Will— Death  of  Object  of  Covenant  after 
attaining  absolute  Interest  in  the  Lifetime  of 
Covenantor. 

Testator  covenanted  by  articles  made  on 
his  daughter's  marriage  to  leave  to  her  by 
will  a  "  chiUTs  share"  in  his  real  and  per- 
sonal estate,  with  remainder  to  her  children 
on  their  attaining  twenty-OTie,  with  remain^ 
ders  over.  One  child,  a  son,  attained  twenty- 
one,  and  died  in  the  testator^  s  lifetime : — 
Held,  that  such  son  on  attaining  twenty-one 
took  an  absolute  interest  in  the  chUd^s  share, 
which  passed  at  his  death  to  his  next-of-kin, 
irrespective  of  the  date  of  the  death  of  the 
testator  or  of  the  dispositions  of  the  testator's 
wiU. 

Jones  V.  How,  7  Hare,  267 ;  s.  a  19 
Law  J,  Rep,  (n.s.)  Chanc.  324,  discussed^ 
and  disapproved  of 

Petition  for  payment  out  of  court,  pre- 
sented under  the  following  circumstances : 

By  marriage  articles,  dated  the  1 1th  of 
AprU,  1823,  Thomas  Brookman  covenanted 
with  the  trustees  therein  named  that  if  his 
daughter  Elizabeth  Ann  Brookman,  the 
intended  wife,  should  survive  him  (Thomas 
Brookman),  or  dying  leave  any  child  or 
children,  he  would  by  his  last  will  and 
testament  give,  devise  or  otherwise  well 
and  effectually  settle  and  assure  to  proper 
trustees,  to  be  named  by  himself^ ''  a  child's 
share  or  equal  part  with  all  and  every  his 
other  children  or  the  issue  of  deceased 
children,  such  issue  taking  only  their  father's 
or  mother's  share, "  of  all  the  real  and  personal 
estate  which  he,  Thomas  Brookman,  should 
die  possessed  of^  to  the  use  of  Violett  (the 
intended  husband)  for  life,  with  remainders 
to  trustees  to  preserve  contingent  remain- 
ders, with  remainder  to  the  said  Elizabeth 
Ann  Brookman  for  life,  with  remainder  to 
trustees  as  before,  with  remainder  to  the 
child  or  children  of  the  intended  marriage, 
or  any  one  or  more  or  all  or  eveiy  of  them, 
as  the  husband  or  wife  or  the  survivor 
should  appoint,  and  in  default  of  such  ap- 
pointment to  the  use  of  such  child  or  children 
equally  as  tenants  in  common  and  their 
heirs  and  assigns ;  and  in  case  any  one  or 
4F 
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more  of  the  said  children  Bhould  die  under 
twenty-one  years  without  leaving  issue  sur- 
viving, then,  as  well  as  to  the  original  share 
or  shares  of  as  the  share  or  shares  surviving 
or  accruing  to  each  child  so  dying  under 
twenty-one  and  without  leaving  issue,  to 
the  use  of  all  and  every  other  the  child 
and  children  of  the  marriage,  equally  to  be 
divided  between  or  among  them;  if  more 
than  one,  share  and  share  alike  as  tenants 
in  common,  and  their  several  and  respec- 
tive heirs  and  assigns ;  and  in  case  all 
the  children  but  one  should  die  under 
twenty-one,  and  without  leaving  issue  as 
aforesaid,  or  if  there  should  be  but  one 
such  child  and  such  one  should  attain 
twenty-one,  or  if  dying  under  twenty-one 
should  leave  issue,  then  to  the  use  of  such 
only  remaining  or  only  child,  his  or  her 
heirs  and  assigns;  and  in  case  there  should 
be  no  child  of  the  marriage,  or  if  all  such 
should  die  under  twenty-one  and  without 
any  of  them  leaving  issue,  to  the  use  of  the 
heirs  and  administrators  (according  to  the 
tenure  and  quality  of  the  same  property) 
of  the  said  Elizabeth  Ann  Brookman  as  if 
she  had  died  sole  and  unmarried.  Then 
followed  a  proviso  for  the  cesser  of  the 
husband's  interest  in  case  of  bankruptcy 
(which  event  happened),  in  which  case  the 
trustees  were  directed  to  pay  the  rents  and 
profits  of  the  said  trust  estates  to  the  wife 
for  her  separate  use  during  the  joint  lives 
of  the  husband  and  wife ;  and  in  case  she 
should  be  dead  at  the  time  of  such  bank- 
ruptcy, or  should  afterwards  die  leaving 
the  husband  surviving,  then  the  trustees 
were  to  hold  the  said  trust  estates  upon  the 
same  trusts  as  if  the  husband  were  dead ; 
and  it  was  further  declared  and  agreed  that 
the  last  will  and  testament  of  Thomas 
Brookman  and  the  settlement  on  the  mar- 
riage aforesaid  should  be  penned  in  the 
most  full,  clear,  explicit  and  liberal  manner 
to  effect  the  intention  of  the  parties  thereto, 
and  should  contain  all  usual  powers,  pro- 
visoes, covenants,  &c  It  v^as  tJso  provided 
that  in  case  Elizabeth  Ann  Brookman  died 
in  the  lifetime  of  Thomas  Brookman  with- 
out issue  surviving  her  at  the  time  of  her 
decease  the  above  covenant  as  to  a  child's 
share  should  cease,  it  being  agreed  that 
Yiolett,  the  husband,  should  have  no  claim 
or  title  to  it;  and  there  was  a  covenant 
that  all  property  acquired  by   the  wife 


during  the  covortare  should  be  settled  npon 
the  trusts  thereinbefore  declared  of  the  pro- 
perty settled  by  Thomas  Brookman. 

Thomas  Brookman  died  in  1849,  having 
by  his  will,  dated  the  23rd  of  January, 
1840,  devised  a  farm  at  Stock,  in  Somer- 
setshire, to  James  Brookman  in  fee,  subject 
to  the  payment  of  the  sum  of  149/.  7s.  6dL 
to  trustees  therein  named,  which  he  be- 
queathed to  them  upon  the  trusts  therein- 
after declared ;  and  he  devised  a  house  and 
lands  at  Uphill  to  Fanny  Brookman  in 
fee,  subject  to  the  payment  of  a  sum  <^ 
267/.  I6s,  Sd  to  the  same  trustees,  which 
he  bequeathed  to  them  upon  the  same 
trusts  thereinafter  declared.  And  after  re- 
citing the  said  marriage  articles,  and  that 
he  was  desirous  of  specifically  performing 
the  said  covenant  or  agreement  according 
to  the  true  intent  and  meuiing  of  the  said 
settlement,  he,  the  said  testator,  in  pari 
satisfeuitiou  and  performance  thereof  gave 
to  the  same  trustees,  their  heirs,  executors, 
administrators  and  assigns,  according  to 
the  respective  natures  and  tenures  of  the 
same,  all  that  freehold  and  leasehold  pro- 
perty therein  described  upon  the  trusts 
thereinafter  declared ;  and  after  bequeath- 
ing his  residuary  personal  estate  in  manner 
therein  mentioned,  he  directed  the  said 
trustees  to  stand  possessed  of  one  equal 
fourth  part  of  his  residuary  personal  estate, 
together  with  the  said  two  sums  of  149/. 
7s,  ed.  and  267/.  1 6s,  3d,  w)  charged  and 
made  payable  to  them  as  aforesaid  upon 
the  trusts  thereinafter  declared ;  and  he 
declared  that  the  freehold  hereditaments 
devised  as  aforesaid  to  the  said  trustees 
should  from  and  after  his  decease  be  to  the 
use  of  the  said  Yiolett  and  his  assigns 
until  death  or  bankruptcy,  and  after  such 
bankruptcy,  in  case  the  said  Elizabeth  Ann, 
his  wife,  fdiould  be  living,  upon  trust  for 
her  separate  use  during  Uie  joint  lives  of 
herself  and  her  husbajnd  without  power 
of  anticipation ;  and  aft;er  the  decease  of 
Yiolett,  in  case  the  said  Elizabeth  Ann,  his 
wife,  should  then  be  living,  to  the  use  of 
her  and  her  assigns  for  her  life  without 
impeachment  of  waste,  with  divers  remain- 
ders over  for  the  benefit  of  all  and  every  or 
such  one  or  more  exclusively  of  the  oUiers 
or  other  of  the  children  or  child  of  the  said 
marriage  as  the  husband  and  wife  should 
jointly  or  as  the  survivor  should  appoint^ 
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and  in  de&ult  of  appointment,  to  the  use 
of  all  and  every  the  children  of  the  marriage, 
as  tenants  in  common,  with  benefit  of  sur- 
vivorship in  case  of  any  child  dying  under 
twenty-one  without  leaving  issne ;  and  in 
case  all  such  children  but  one  should  die  with- 
out issue,  or  if  there  should  be  but  one,  then 
as  to  the  entirety  of  such  freehold  heredita- 
ments to  the  use  of  such  remaining  or  only 
child  in  fee ;  and  in  case  every  child  of 
the  marriage  should  die  under  twenty-one 
without  leaving  issue,  then  to  the  use  of 
the  heirs  and  assigns  of  his  daughter,  the 
said  Elizabeth  Ann  Violett,  as  if  she  had 
continued  sole  and  unmarried;  with  remain- 
der to  the  testator's  right  heirs  in  case  the 
said  Elizabeth  Ann  died  in  his  lifetime 
and  without  leaving  issue  surviving  her; 
with  a  declaration  of  trust  with  respect  to 
the  leasehold  and  personal  property  and 
the  two  specific  sums  of  money  thereby 
bequeathed  similar,  as  near  as  might  be,  to 
those  declared  of  the  freehold  heredita- 
ments, but  so  as  not  to  vest  in  any  tenant 
in  remainder  who  should  not  attain  twenty- 
one;  and  if  no  person  should  acquire  a  vest^ 
interest  in  the  said  leasehold  premises  and 
personal  property  and  sums  of  money 
aforesaid,  then  in  trust  for  the  next-of- 
kin  of  his  said  daughter  Elizabeth  Ann 
Violett,  according  to  the  statute;  and 
the  testator  declared  that  the  two  seve- 
ral sums  of  149/.  7s.  6d.  and  267/. 
16#.  Zd.y  when  added  to  the  value  of  the 
said  freehold  and  leasehold  premises  by 
him  devised  and  bequeathed  as  aforesaid 
to  the  said  trustees,  their  heirs,  executors, 
administrators  and  assigns,  upon  the  trusts 
thereinbefore  declared  concerning  the  same, 
in  his  estimation  made  the  same  of  the 
entire  value  and  amount  of  "  one  child's 
share  or  equal  part"  of  all  his  real  and 
personal  estate,  lands,  tenements  and  here- 
ditaments, according  to  the  true  intent  of 
the  aforesaid  covenant 

There  were  three  children  only  of  the 
marriage,  all  of  whom  died  in  the  lifetime 
of  the  testator.  One  of  them  only,  a  son 
named  William,  attained  twenty-one  years, 
but  he  died  a  bachelor. 

Violett,  the  husband,  became  insolvent 
in  1850,  and  thereby  ceased  to  take  any 
interest  in  the  trust  property.  In  1855 
he  joined  with  his  wife  in  conveying  and 


assigning  all  the  trust  property  devised 
and  bequeathed  to  the  said  trustees  by 
Thomas  Brookman,  "or  otherwise  subject 
to  the  trusts  of  the  settlement  of  1823,"  to 
Lanatt  Smith,  upon  certain  trusts  for  the 
benefit  of  Elizabeth  Ann  Violett  for  her 
life,  and  after  her  death  as  she  should  by 
deed  or  will  appoint  Lanatt  Smith  died  in 
1860. 

Elizabeth  Aim  Violett  died  on  the  24th 
of  June,  1868,  having  by  her  will,  dated  in 
1860,  and  made  in  pursuance  of  the  above 
power,  directed  that  all  her  estate  and 
interest  under  the  above  deed  of  1855 
should  be  conveyed  and  assigned  to  George 
Smith,  the  respondent  to  this  petition, 
upon  certain  trusts  for  sale,  &c. ;  and  she 
gave  and  bequeathed  all  the  residue  of  her 
estate  to  the  said  G.  Smith  absolutely,  and 
appointed  him  her  executor. 

The  respondent,  George  Smith,  had  also 
become,  through  various  mesne  assignments, 
the  sole  surviving  trustee  of  the  will  of 
Thomas  Brookman,  and  in  that  character 
he  paid  into  court,  on  the  6th  of  November, 
1868,  the  sum  of  777L  10*.  8<£.,  which 
was  admitted  to  be  the  amount  of  the  one- 
fourth  share  given  in  trust  for  Elizabeth 
Ann  Violett  by  the  said  will  of  Thomas 
Brookman,  including  the  sums  charged  on 
the  properties  devised  to  James  and  Fanny 
Brookman. 

The  petitioners,  James  and  Fanny  Brook- 
man, were  the  next-of-kin  of  Elizabeth  Ann 
Violett,  if  she  had  died  sole  and  unmarried. 
And  they  now  presented  this  petition  pray- 
ing that  the  sum  of  777L  lOs.  8d,  paid 
into  court  as  aforesaid,  might  be  transferred 
to  them,  on  the  ground  that  under  the  will 
of  Thomas  Brookman  and  in  the  events 
that  had  happened  they  were  entitled 
thereto. 

The  respondent,  George  Smith,  on  the 
other  hand,  ckimed  the  fund  as  sole  and 
residuary  legatee  of  Mrs.  Violett,  contend- 
ing that,  under  the  settlement  of  1823  and 
in  the  events  that  had  happened,  she  had 
power  to  dispose  of  the  trust  estate  by  wilL 

Mr,  Hardy  and  Mr.  Everitty  for  the 
petitioners. — We  say  that  Mrs.  Violett  had 
no  power  of  appointment,  and  that  the 
appointment  to  the  respondent,  George 
Smith,  is  good  for  nothing;  and  we  claim 
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under  the  gift  over  in  the  testator's  will 
William,  the  only  child  of  Elizabeth  Ann 
Yiolett  who  attained  twenty-one,  died  in 
the  lifetime  of  the  testator,  and  conse- 
quently could  not  take  under  his  will ;  his 
interest  never  vested.  All  the  children  of 
the  marriage  pre-deceased  the  testator,  who 
therefore  ceased  to  be  bound  by  the  cove- 
nant in  their  favour.  The  testator's  cove- 
nant to  give  by  will  gave  no  specific  lien 
to  any  of  the  cestuis  que  trust;  had  he 
disposed  of  all  his  property  by  deed  in  his 
lifetime,  their  only  remedy  would  have 
been  by  action  on  the  covenant  The  pro- 
viso in  the  articles  for  the  avoidance  of 
the  covenant,  in  case  Mrs.  Yiolett  died  in 
the  testator's  lifetime  without  leaving  issue 
surviving,  shews  that  no  child  was  intended 
to  take  who  did  not  survive  his  mother. 
If  the  contest  is  between  the  articles  and 
the  will,  the  will,  as  the  last  of  the  two, 
must  prevail — 

Remnant  v.  Hood^  27  Beav.  74. 
They  also  cited 

J(me8  V.  How^  7  Hare,  267;  s.  a  19 
Law  J.  Rep.  (n.s.)  Chanc  324. 

Eyre  v.  Monro,  3  Kay  <fe  J.  305;  &  c 
26  Law  J.  Rep.  (K.a)  Chanc.  757. 

Kay  V.  Crook,  3  Sm.  A  Gif  407. 

Jones  V.  Martin,  5  Yea  265,  n. 

Mr,  Olasse  and  Mr,  Jason  Smith,  for 
the  assignees  in  bankruptcy  of  Mr.  Yiolett^ 
the  husband. — We  demand  to  be  heard, 
although  we  have  not  been  served  with 
the  petition.  We  also  say  the  appointment 
to  George  Smith  is  bad,  but  we  say  the 
share  vested  under  the  articles  in  the 
deceased  son  WiUiam,  who  attained  twenty- 
one,  and  we  claim  as  assignees  of  the 
husband,  who  took  the  share  of  his  deceased 
son  William  as  his  next-of-kin.  There  is 
a  covenant  by  the  husband  to  settle  after- 
acquired  property  (which  clearly  means 
property  other  than  that  coming  under  the 
testator's  covenant)  on  the  same  trusts  as 
those  previously  declared.  A  settlement 
under  that  covenant  must  have  given  the 
deceased  son  William  a  vested  interest; 
and  the  testator's  covenant  must  receive 
the  same  construction. 

Jones  V.  How,  ubi  supra, 
does  not  come  near  the  present  casa 

M'Ohie  V.  M'Okie,  2  Madd.  368, 


which  might  be  dted  against  us,  Ib  defec- 
tive in  the  marginal  note.    But 

Barkworth  v.  Young,  4  Drew.  1 ;  a.  c 

26  Law  J.  Rep.  (n.s.)  Chanc  153, 
is  to  the  point  There  a  demurrer  to  a  bill 
for  the  perfbnnance  of  a  covenant  snnikr 
to  this  was  overruled,  because  the  testator 
might  have  Mfilled  his  covenant  by  dying 
intestate.  If  this  had  been  a  seUlement 
of  real  estate  upon  certain  trusts,  followed 
by  a  covenant  by  the  testator  to  leave  one 
quarter  of  the  real  estate  of  which  he  riioukl 
die  possessed  on  the  same  trusts,  could  the 
testator  have  left  it  on  different  trusts  1  Or 
if  the  husband  and  wife  had  exercised  thdr 
joint  power  of  appointment  as  provided  by 
the  articles  in  fovour  of  a  child,  and  tiiat 
child  died  in  the  lifetime  of  the  testator, 
could  the  subsequent  death  of  the  child 
deprive  him  of  his  vested  interest  under 
the  appointment  1 

Oraham  v.  Wickkam,  1  De  Qez,  J.  4 

S.  474 ;  8.  c.  32  Law  J.  Rep.  (n.&) 

Chanc.  639. 

Mr,  Speed,  for  ^e  respondent^  Oeoige 
Smith. 

Mr,  Hardy,  in  reply. — If  the  claim  <rf 
the  father  succeeds,  it  will  be  directly  in 
the  teeth  of  the  articles,  which  declare  that 
he  shall  take  no  interest.  The  articles  only 
impose  on  the  testator  the  obligation  of 
devising  a  certain  portion  of  his  property 
in  substantial  accordance  with  certain 
declared  trusts. 

[Malins,  Y.C. — I  go  with  you  to  this 
extent, — ^thatthe  testator  was  not  bound 
to  do  it  otherwise  than  by  will] 

Then  we  must  look  at  all  the  provisions 
in  the  articles  as  if  they  were  in  the  will, 
and  none  can  take  who  could  not  take 
under  the  wilL  The  marriage  articles  are 
a  good  present  settlement  as  to  the  alW- 
acquired  property;  as  to  the  child's  share 
they  are  entirely  executory. 

Barkworth  v.  Young,  ubi  supra, 
is  not  material,  but  it  recognises  the  prin- 
ciple of 

Jones  V.  How,  ubi  supra, 
and  is  conclusive  that  a  will,  though  made 
under  the  obligation  of  marriage  articles, 
is  to  be  construed  as  a  pure  will  under  the 
Wills  Act 


ninitiToH  h\/ 


C,oo^(^ 


Toe.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


589 


Malinb,  V.C.  (after  referring  to  the 
marriage  articles  and  the  will,  and  discuss- 
ing the  drcomstances  of  the  case,  proceeded 
as  follows) — Upon  the  view  I  take  of  the 
case  it  is  perfectly  unnecessary  to  enter 
into  the  question  of  what  the  operation  of 
the  will  is,  because  I  am  of  opinion  that 
the  rights  of  these  parlies  do  not  depend 
upon  the  will,  but  upon  the  marriage 
articles. 

It  has  been  argued,  and  the  case  of 
Jonei  y.  Hcfw  was  relied  upon  to  shew  that, 
inasmuch  as  these  marriage  articles  are  a 
contract  to  provide  for  the  husband  and 
wife  and  the  issue  of  the  marriage,  no 
person  can  take  anything  by  virtue  of  these 
articles  who  did  not  survive  the  testator, 
because  no  person  can  take  under  the  will 
of  a  man  ui^ess  he  be  in  existence  at  the 
time  of  the  death  of  the  testator,  with 
the  single  exception  that  is  made  by  the 
33rd  section  of  the  Wills  Act  (I  Vict. 
c.  26).  There  is  no  doubt  that  view  is  coi^ 
rect :  if  the  contract  be  to  make  a  will  in 
favour  of  particular  objects,  and  these  ob- 
jects do  not  exist  at  the  death  of  the  testa- 
tor, the  contract  falls  to  the  ground,  and 
has  no  operation.  In  J(mM  v.  How  the 
question  was  simply  tMs :  the  testator  by  a 
contract  made  on  the  marriage  of  lus  daugh- 
ter covenanted  to  leave  to  his  daughter 
absolutely,  not  to  her  and  her  children, 
'*  one  equal  eighth  part^  or  such  other  part 
as  shall  be  an  equal  share  with  all  and 
each  of  his  children  and  child  of  all  estates, 
moneys,  real  and  personal  estate,  of  which 
he  should  die  possessed."  The  daughter 
died  in  tiie  testator's  lifetime;  by  will, 
therefore,  she  was  of  course  incapable  of 
taking  anything ;  had  the  testator  made  a 
will,  and  had  the  Wills  Act  not  been  in 
operation,  there  would  have  been  simply  an 
intestacy. 

The  case  being  sent  by  Sir  J.  Wigram, 
according  to  the  unfortunate  [Nractice  of  the 
day,  for  the  opinion  of  a  Court  of  law, 
a  question  was  submitted  to  the  Court  of 
Common  Pleas,  whether  on  the  events 
which  had  happened  there  was  any  subsist- 
ing contract  on  the  part  of  the  testator,  the 
contract  being  that  he  would  leave  an 
equal  share  to  her  as  well  as  the  other 
children,  and  the  answer  of  the  Court  of  law 
was,  that  there  was  no  breach  of  contract^ 


inasmuch  as  he  had  only  contracted  to 
leave  by  will ;  and  there  being  no  person 
to  take  under  the  will,  the  contract  had 
no  operation. — [His  Honour  then  read  and 
commented  on  the  judgment  of  Wigram, 
V.C.  as  reported  (7  Hare^  pp.  274-6),  and 
referred  more  especially  to  the  doubt  ex- 
pressed by  him  whether  the  testator  might 
not  by  will  have  done  for  his  daughter  (d3dng 
in  his  lifetime  without  issue)  that  which  the 
Wills  Act  would  have  done  for  her  if  she 
had  left  issue  living  at  her  death,  and  pro- 
ceeded]— Now,  what  ought  to  have  been 
the  decision  there  ?  There  was  a  contract 
by  a  man  for  valuable  consideration  that  he 
would  by  his  will  leave  to  his  daughter  an 
equal  provision  with  his  other  children.  If 
he  had  performed  that  covenant,  which  he 
ought  to  have  been  compelled  to  do,  or  Ms 
estate  left  to  bear  the  consequence,  what 
would  have  been  the  result?  Tou  would 
have  found  in  that  Mrill  a  bequest  to  the 
daughter  of  one-fourth  of  his  property;  if 
she  had  left  children,  the  33rd  section  of 
the  Wills  Act  would  have  come  into  opera- 
tion, which  would  have  made  the  bequest 
to  the  daughter  take  effect;  and  what 
would  have  been  the  consequence  f  The 
property  would  have  vested  in  her;  if 
the  husband  had  survived  her  he  would 
have  taken  it,  and  have  provided  for 
his  family;  and  if  he  had  died  in 
her  lifetime,  her  children  as  next-of-kin 
would  have  taken  it ;  or,  if  the  covenantor 
had  died  intestate,  her  children  as  her 
representatives  would  have  taken  her  share 
under  the  intestacy,  and  the  object  would 
have  been  secured ;  instead  of  which,  by  the 
narrow  construction  put  upon  it  by  a  Court 
of  law  and  acquiesced  in  by  Sir  J.  Wigram, 
the  whole  object  was  defeated  and  came  to 
an  end.  I  entirely  dissent  from  that  case, 
which  I  should  myself  have  decided  in  a 
directly  contrary  manner,  and  I  decline  to 
follow  it  in  the  present  instance. 

Now,  what  is  the  object  of  the  covenant 
in  this  case?  The  covenantor's  daughter 
being  about  to  marry,  and  he  being  of 
course  ignorant  what  his  circumstances 
would  be  at  the  time  of  his  death,  he  did 
not  think  fit  to  bind  himself  to  give  her 
any  particular  sum.  Had  he  done  so,  had 
he  covenanted  that  his  executors  should 
after  his  death  pay  10,000/.,  to  be  settled 
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on  the  husband  for  life,  the  wife  for  life, 
remainder  to  the  children  attaining  twenty- 
one,  nobody  could  have  said  that  a  grand- 
child was  not  an  object  of  the  trust ;  the 
children  would  have  taken  a  vested  interest 
at  birth,  and  the  moment  the  son  William 
attained  twenty-one  he  would  have  taken 
an  indefeasible  vested  interest  in  that 
10,000/.,  which  he  could  have  sold  or 
settled,  or  otherwise  dealt  with.  But  here, 
instead  of  binding  himself  to  a  particular 
sum,  he  says,  '*  You  shall  have  the  same  as 
my  other  children  have ;  but  if  neither  you 
nor  any  of  your  children  are  living  at  my 
death,  it  is  unnecessary  to  provide  for 
them,"  His  contract  is  this  ;  "  If  Elizabeth 
Ann  Brookman  survive  Thomas  Brook- 
man,"  which  she  did,  "  or  dying  leave  any 
child  or  children,  or  issue  of  child  or  chil- 
dren," which  she  did  not ;  that  is  not  neces- 
sary,— "then  the  said  Thomas  Brookman 
will  by  his  last  will  and  testament  give, 
devise  and  otherwise  well  and  efifectually 
settle  and  assure,"  not  to  her  or  her  chil- 
dren, not  to  persons  incapable  of  taking, 
but  "to  trustees  to  be  named  by  him, 
a  child's  share  or  equal  part  with  his  other 
children,"  to  be  held  in  trust  for  the  hus- 
band till  his  bankruptcy  (which  occurred), 
then  to  the  daughter  for  her  life,  with 
remainder  to  the  child  or  children  as  they 
shall  appoint,  and  in  default  to  all  the 
children,  with  a  proviso  that  if  any  die 
under  twenty-one  it  shall  go  over  to  those 
who  attain  twenty-one,  and  if  all  die  under 
twenty-one  over  to  other  parties,  i.  e,,  the 
next-of  kin  of  the  daughter.  The  son  Wil- 
liam attained  the  age  of  twenty-one,  the 
period  for  final  and  absolute  vesting  fixed 
by  this  settlement ;  he  was  clearly  an  object 
of  its  provisions ;  how,  then,  am  I  to  hold 
that  he  is  not  to  take  under  it,  because  he 
happens  to  die  during  the  life  of  the  testa- 
tor, and  because  the  amount  of  the  provi- 
sion was  to  remain  in  uncertainty  until 
after  the  death  of  the  testator?  No  one 
doubts,  and  the  authorities  are  clear,  that 
the  testator  had  full  power  to  alienate  all 
his  property  up  to  his  death,  and  that  the 
covenant  only  bound  such  property  as  he 
might  choose  to  leave. 

Besides  the  case  of  Jones  v.  How,  that 
of  Barkworth  v.  Young,  before  Kindersley, 
V.C,  was  relied  upon ;  but  the  judgment 


in  that  case  scarcely  amounted  to  a  decision^ 
being  on  demurrer,  and  even  so  ikr  as  it 
goes  it  contains  an  intimation  of  Sir  Richard 
Kindersley's  opinion,  that  a  provisioii  of 
this  kind  to  make  a  settlement  by  will 
does  not  come  to  an  end  by  the  death  of 
all  the  children. 

Mr.  Hardy  relied  also  upon  the  clause  in 
the  articles  providing  that  if  the  wife  should 
die  in  the  lifetime  of  the  husband  without 
issue  surviving  at  the  time  of  her  decease, 
then  the  covenant  should  cease,  "  it  being 
understood  that  the  said  husband  should 
have  no  claim  or  title  to  such  diild*8  part 
or  share."  The  answer  to  that  is,  it  has  no 
operation  because  the  event  did  not  occnr. 
True,  the  consequence  of  its  having  vested 
is,  that  the  father  takes  by  the  devoluti(Hi 
of  the  property;  but  I  cannot  hold  tiiat 
the  father  can  be  excluded  from  taking 
that  which  was  the  absolute  property  of  the 
son  when  he  attained  his  majority.  The 
proviso  as  to  after-acquired  property  goes 
far  to  carry  out  the  same  view.  If  I  acceded 
to  Mr.  Hardy's  argument,  the  consequence 
would  be  that  if  the  wife  acquired  property 
during  the  coverture,  this  contract  having 
in  the  events  which  have  happened,  come 
to  an  end,  there  would  be  no  settlement  of 
that  property  whatever ;  for  if  there  is  no 
settlement  of  the  father's  property,  neither 
is  there  any  of  the  husband's.  Upon  the 
whole,  I  am  of  opinion  that  the  rights  of 
the  parties  do  not  depend  on  the  will,  but 
that  the  interest  in  the  ** child's  share" 
vested  finally  and  absolutely  in  the  only  son, 
William,  on  his  attaining  twenty-one,  by 
the  marriage  articles.  The  consequence  is, 
that  it  will  go  in  the  usual  course  of  law  to 
his  father  on  his  producing  letters  of  ad- 
ministration. The  petition  must  be  amended 
pro  forma  by  making  the  assignee  in  bank- 
ruptcy of  the  father  a  respondent. 

Solioiion— Mewm.  Pitman  h  Lane,  ag«nti  for 
Mr.  W.  Woolfryea,  Ban  well,  for  petitiooen; 
Meun.  Digby,  Sharp  k  Lai^  and  Me 
Farmer  &  Bobins,  for  rei^ndenta. 
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Malins,  V.C.  ) 

Julv  20  I        ^^^^^  ^-  LAEOCHB. 

Will — Conversion — Tenant  for  Life  and 
Remainderman — Capital  and  Income, 

A  testator  directed  his  trustees  to  allow 
his  estate  to  remain  invested  as  it  might  be 
at  his  decease,  if  they  should  think  fit,  and, 
subject  to  stuh  direction,  to  convert  it  and 
pay  the  income  to  his  widow  for  her  life, 
remainder  over.  The  trustees  proceeded 
to  realize  his  estate  as  soon  as  possible  after 
his  death,  but  in  the  interval  certain  ships 
in  which  he  was  interested  as  partner  earned 
freight,  and  dividends  were  paid  on  certain 
shares  held  by  the  testator  in  partnership;  on 
the  sale  of  these  ships  and  shares  a  consider- 
able profit  was  also  realized: — Held,  that  the 
tenant  for  life  was  not  entitled  to  the  freight 
or  dividends  or  to  Hie  profits  on  the  sales  as 
income,  but  that  they  formed  part  of  the 
capital,  and  that  she  was  entitled  to  interest 
thereon  from  the  death  of  the  testator. 

Testator,  at  the  time  of  his  death,  in 
1860,  was  in  partnership  with  a  Mr.  Fen> 
wick  as  shipowners  and  merchants.  The 
firm  were  part  owners  of  various  ships,  and 
also  held  shares  in  a  colliery  and  an  assur- 
ance company.  By  his  will,  made  in  1860, 
he  gave  to  trustees,  of  whom  his  wife  was 
one,  all  his  estate,  upon  trust,  if  they 
should  think  fit,  to  continue  such  part  of 
his  estate  as  might  at  the  time  of  his  de- 
cease be  invested  in  any  mine,  ship,  mort- 
gage or  other  investment  or  security,  and  sub- 
ject to  such  discretion,  to  get  in  and  convert 
into  money  all  other  his  estate,  and  (after 
payment  of  legacies,  kc,  therein  mentioned) 
to  invest  the  residue  as  therein  directed, 
and  from  time  to  time,  with  the  consent 
of  his  wife  during  her  life,  and  after  her 
decease,  with  the  consent  of  Elizabeth  Ann 
Rowland,  thereinafter  mentioned,  to  vary 
the  securities,  and  to  pay  the  income  to  his 
wife  or  permit  her  to  receive  the  dividends, 
interest  and  annual  produce  to  arise  from 
the  stocks,  funds  and  securities  on  which 
his  estate  might  from  time  to  time  be  in- 
vested, for  her  life,  and  after  her  decease, 
to  pay  the  same  to  Elizabeth  Ann  Rowland 
for  her  life  as  therein  directed ;  and  after 
the  decease  of  Elizabeth  Ann  Rowland,  over. 
This  bill  having  been  filed  for  the  ad- 
minbtration  of  the  estate,  the  Chief  Clerk 


by  his  certificate  found  that  the  share  of 
the  testator  in  the  said  partnership  had 
been  realized  within  eighteen  months  after 
his  death,  and  had  produced  a  gross  sum 
of  28,777/.,  and  he  included  in  that  gross 
sum  the  profits  which  had  been  made  by 
the  sale  of  the  ships  and  shares  beyond 
the  amount  originally  paid  in  respect  of 
them,  and .  also  the  sum  of  3,030/.  which 
had  been  earned  as  freight  by  the  ships 
belonging  to  the  partnership  in  the  in- 
terval between  the  death  of  the  testator 
and  the  realization  of  his  partnership  assets, 
and  also  a  sum  of  330/.  which  had  accrued 
as  dividends  upon  the  colliery  and  other 
shares  of  the  partnership  in  the  same  in- 
terval. He  also  found  that  the  course  of 
dealing  in  the  partnership  had  been  to 
open  an  account  in  the  partnership  books 
with  respect  to  €ach'  venture,  debiting  it 
with  the  original  cost,  ifrith  losses  and  with 
interest,  and. crediting  it  with  the  sums 
received  or  earned  in  the  venture,  and  only 
on  the  sale  of  the  property  the  subject  of 
the  venture  to  balance  the  books  and  carry 
to  the  debit  or  credit  of  each  partner  the 
profit  or  loss  made,  and  to  consider  such 
profit  or  loss  a&made  on  the  day  of  closing 
the  account;  this  dourse  of  dealing  had 
been  adopted  in  making  up  the  accounts 
for  the  purp68e  of  realizing  the  share  of 
the  testator.  He  also  f[>und  that  the  trustees 
had  paid  interest  at  the  rate  of  5/.  per  cent 
on  the  said  gross  sum  of  28,777/.  to  the 
widow  of  the  testator,  the  first  tenant  for 
lifa 

The  cause  now  came  on  for  further  con- 
sideration. The  question  was  whether  the 
Chief  Clerk  was  right  in  adding  the  afore- 
said sums  of  3,030/.  freight  and  330/. 
dividends,  to  the  capital  of  the  testa- 
tor's estate,  allowing  the  widow  interest 
only  thereon,  or  whether  the  widow  was 
entitled  to  the  corpus  of  these  sums  as 
being  ''annual  produce  arising  from  the 
securities  on  which  the  estate  was  in- 
vested." 

Mr.  CoUon  and  Mr,  Hall,  for  the 
plaintiff. 

Mr,  Olasse  and  Mr,  C,  Russell,  for  those 
in  remainder,  cited 

Brown  v.  Oellatly,  Law  Rep.  2  Chanc. 

751. 
Mousley  v.  Carr,  4  Beav.  49 ;  s.  c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  260. 


Digitized  by 


Google 


CX)URTS  OF  CHANCERY: 


{N.a 


Mr,  J.  Peanon  and  Mr.  Oracktudl^  for 
the  widow. — In  the  eases  cited  against  na, 
the  sales  are  expressly  directed  to  be  made 
for  the  benefit  of  the  estate  ;  here  the  tes- 
tator distinctly  says  that  his  widow  c^all 
have  the  benefit  of  continuing  the  invest- 
ments as  he  leaves  them  at  his  death.  They 
dted 

Oreen  v.  Britten,  1  De  Qex,  J.  <fe  & 

649. 
Johnstonv.  Moore,  27  Law  J.  Rep.  (n.&) 

Chanc.  453. 
Ibbotson  V.  Elam,^  Law  Rep.  1  Eq.  18a 
In  re  MaxwelPs  TrueU,  1  Hem.  <k  M. 
610;  S.C    32  Law   J.  Rq>.   (n.&) 
Chanc.  333. 

Maunb^  V.C. — I  think  the  case  is  con- 
cluded by  authority;  but  independently  of 
authority,  I  think  the  account  has  been 
taken  in  a  manner  very  favourable  to  the 
widow.  The  testator  being  engaged  in 
trade  principally  as  a  shipowner,  and  know- 
ing therefore  how  desirable  it  was  that 
there  should  be  no  immediate  direction  to 
convert  his  property,  as  he  might  die  at 
a  time  when  the  markets  were  low,  directs 
his  trustees,  '*if  they  should  think  fit,  to 
continue  such  part  of  his  estate  as  might 
at  the  time  of  his  decease  be  invested  in 
any  mine,  ship^  mortgage  or  other  invest- 
ment or  security  of  whatever  kind,  and 
subject  to  such  discretion  to  convert  it," 
Ac.  (quoting  the  words  as  above.) — Now, 
it  has  been  contended  that  the  widow  is 
entitled  to  the  produce  actually  made  by 
the  ships  and  mines  of  which  tiie  testator 
was  the  owner,  or  in  which  he  was  inter- 
ested at  his  death. — [His  Honour  then 
referred  to  the  facts  as  foxmd  by  the  chief 
clerk,  and  proceeded] — The  principle  upon 
which  the  life  estate  of  the  widow  has  been 
settled  has  been  to  treat  all  the  money  as 
capital,  including  the  profits,  and  upon 
that  capital  to  give  her  bl,  per  cent  from 
the  death  of  the  testator.  She  is  not  satis- 
fied with  that,  but  asks  for  the  profits 
actually  made.  I  was  at  first  considerably 
impre»ed  with  that  view  of  the  case, 
because  it  certainly  does  appear  that  when 
a  man  says,  *'  I  direct  that  my  property  may 
be  continued  as  I  leave  it,  and  my  wife, 
who  is  tenant  for  life,  is  to  have  the  profits 
of  the  investment,''  that  she  is  entitled  to 
the  profits  produced  from  the  state  of  the 


investment  as  it  existed  at  the  time  of  Ihb 
death;  but  further  consideration  has  led 
me  to  conclude  that  that  is  not  a  correct 
view  of  the  matter,  especially  in  this  case^ 
where  there  was  no  continuance  of  the 
trading,  and  the  property  was  realised  as 
soon  as  circumstances  would  pennit.  B 
was  clearly  the  most  ben^dal  thing  for 
the  widow  that  she  should  take  the  capital 
as  it  stood  at  the  death  of  the  -testatoi^ 
including  any  accretions  ly  the  sale,  aad 
thus  secure  her  income  whatever  happened, 
l^e  opposite  view  of  the  case  might  have 
deprived  her  of  any  income;  for  if  the 
ships  had  traded  badly,  she  might  have 
had  no  income,  or  actually  have  lost  mon^, 
whereas  now  she  is  secured  an  income  at 
5/.  per  o&at,  on  the  value  of  the  ships,  Ac 
But  the  case  is  concluded  by  anthocityL 
There  is  the  case  of  Motidey  v.  Carr,  wheie 
Lord  Brougham  reversed  the  decision  of 
Sir  J.  Leach,  and  held  that  the  widow  was 
not  entitled  to  any  increase  on  the  testa- 
tor's capital  Mr.  Pearson  seemed  to  admit 
that  if  in  this  case  the  testator  had  said, 
*'  to  carry  on  for  the  benefit  of  my  wife 
and  those  in  remainder,"  it  would  have 
been  governed  by  Moudey  v.  Cam  Bat 
the  trustees  are  empowered  to  continue  tJie 
investments  generally,  and  not  for  a^y 
period  in  particular,  tJius  plainly  shewing 
that  they  were  to  do  it  for  the  benefit  of  the 
tenant  for  life  and  those  in  remainder  as 
well  I%e  words  are,  in  £ftct,  implied  in  the 
plainest  terms,  for  the  trustees  are  to  do 
so  "as  long  as  they  think  fit";  thus  they 
may  do  it  during  the  life  of  the  wife  or 
after  her  death;  in  other  words,  do  it  for 
the  benefit  of  the  tenant  for  life  and  thoee 
in  remainder;  and  Mousleyv.  Cbrr  applies. 
Li  Brown  v.  OellaUy  Lord  Cairns  b^gan 
by  shewing  that  Chreen  v.  Britten  had  no 
application,  because  in  that  case  there 
was  an  absolute  prohibition  against  conveit- 
ing  the  ships  for  seven  years,  and  the  tenant 
for  life  was  therefore  entitled  to  the  {Hrofits 
made  during  that  time ;  but,  he  said,  in 
the  case  then  before  him  there  was  no 
indication  of  an  intention  tiiat  the  ships 
should  remain  unconverted  fer  any  iqpedfic 
time;  and  he  went  on  to  say,  "in  giving 
to  his  executors  a  power  to  sail  l^e  sh^is 
for  the  purpose  of  making  a  profit,  the 
testator  does  not  give  it  as  a  power  to  be 
exercised  for  the  benefit  of  the  tenant  fer 
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life  as  against  the  remainderman,  but  for 
the  benefit  of  the  estate  generally/'  I  must 
follow  the  principle  of  these  cases,  and 
must  take  my  law  from  them,  if  they  are 
inconsLstent  (as  I  do  not  think  they  are) 
with  JokMOH  y.  Moore  and  IhhoUon  v. 
Elam^  cited  against  them;  and  the  conse- 
quence is,  in  adjusting  the  rights  of  the 
tenant  for  life  and  those  in  remainder,  it 
must  be  on  the  principle  of  ascertaining 
the  value  of  the  property  at  the  death  of 
the  testator,  and  giving  the  tenant  for  life 
5^  per  cent  interest  from  that  date.  In 
tills  case  strictly  4/.  per  cent  only  would 
have  been  allowed;  but  5^  per  cent  has 
been  given  in  chambers,  and  has  not  been 
objected  to,  and  wfM  therefore  stand. 

Declare,  that  the  widow  is  not  entitled  to 
recdve  for  her  own  benefit  the  proportion 
of  profit  arisen  since  the  death  of  the  tes- 
tator to  his  estate  from  the  sale,  freight  or 
earnings  of  the  ships,  or  from  the  E»le  of 
or  the  dividends  on  the  shares ;  and  declare, 
that  the  moneys  arising  from  the  sale  of 
the  ships  and  shares,  and  the  sums  accruing 
from  tlie  freight,  earnings  and  dividends 
<^  die  same  respectively  formed  part  of  tne 
capital  of  the  testator's  estate. 

Solioitari — "Uxmn,  Howard  &  Co.,  for  pUintiflb ; 
Mr.  J.  T.  BiUing,  for  the  widow. 


Jamik,  V.C. 
June  7,  8. 


AMORT  1^.  BBOWK. 


Pleading  —  Patent  Suit  —  Infringement 
— Aperment  of  Novelty  in  Bill, 

In  a  suit  to  restrain  the  infringement  of 
a  patent,  it  is  not  necessary  that  the  plain- 
tiffs bill  should  contain  any  averment  of 
the  novelty  of  the  invention. 

This  was  a  motion  for  a  decree  in  a  suit 
to  restrain  the  defendant  from  using  a 
patented  invention  to  which  the  plaintiffs 
claimed  to  be  exclusively  entitled,  for  an 
account  of  profits,  and  for  damages. 

The  bill  stated  the  grant  of  letters  patent, 
dated  the  6th  of  February,  1867,  to  C.  K 
Brooman,  giving  to  him,  his  executors, 
administrators  and  assigns,  the  exclusive 
right  of  making  and  using  ''an  invention  for 
Niw  BvoMB,  88.— GuAiio. 


'a  new  method  of  manufacturing  pearls 
or  beads,'  communicated  to  the  said  C.  £. 
Brooman  from  abroad."  The  biU  contained 
no  frirther  or  other  allegation  of  the  novelty 
of  the  invention.  The  plaintiffs  were  the 
assignees  of  Brooman  and  their  licensees. 

Mr,  AmpMetty  Mr,  Theodore  Aston  and 
Mr,  Dundas  Gardiner,  in  answer  to  an 
objection  raised  by  the  defendant's  counsel, 
that  the  bill  contained  no  averment  of  the 
novelty  of  the  invention,  argued  that  such 
an  averment  was  unnecessary.  The  letters 
patent  in  themselves  in  terms  stated  that 
the  invention  was  a  new  one. 

[The  ViOB  Chanobllob  said  that,  even 
assuming  those  terms  to  be  true,  they  did 
not  shew  that  the  invention  had  not  been 
before  communicated  to  a  hundred  persons 
in  this  country.  He  did  not  recollect  ever 
having  seen  a  bill  in  a  case  like  this,  which 
did  not  contain  an  averment  of  the  novelty 
of  the  invention.] 

Mr,  Tripp,  for  the  defendant^  aigued 
that  without  such  an  averment  the  plead- 
ings were  defective.  The  letters  patent  did 
not  in  themselves  decide  the  novelty  of  the 
invention.  Under  the  old  practice,  the  ques- 
tion of  novelty  was  frequently  determined 
upon  an  issue  sent  to  a  Court  of  common 
law,  and  such  an  issue  could  have  been 
directed  only  upon  the  statements  in  the 
pleadings — 

Wallmm  v.  Ingilby,  1  MyL  <fe  K  61. 

Jambs,  Y.C.  (without  calling  for  a  reply) 
said,  the  plaintiffs  had  given  evidence  of 
the  novelty  of  the  invention,  which  satisfied 
him  that  it  was  an  entirely  new  invention 
introduced  from  France,  and  never  before 
seen  or  known  in  this  country.  It  was  also 
an  invention  of  great  commercial  success, 
and  the  extent  to  which  it  had  been  used 
by  the  plaintiffs  was  proof  of  its  great  public 
utility.  Mr.  Tripp  had  relied  upon  the  in- 
sufficiency of  the  pleadings,  and  had  urged 
that  the  absence  of  any  averment  of  the 
novelty  of  the  invention  was  fatal  to  the 
plaintiffs'  bilL  But  the  objection  that  the  in- 
vention was  not  a  novel  one  was  an  objec- 
tion which  the  defendant  ought  to  raise  by 
his  answer,  in  which  it  was  open  to  him 
positively  to  deny  the  novelty  of  the  inven- 
tion. He  had  doubted  at  finit  whether  the 
averment  of  the  novelty  of  the  invention 
40 
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I  not  necessary  to  support  a  biU  for  the 
infringement  of  a  patent ;  but  on  looking 
at  a  short  form  of  a  declaration  at  law  for 
damages  for  the  infringement  of  a  patent, 
he  found  that  it  did  not  contain  any  allega- 
tion of  the  novelty  of  the  invention,  and 
accordingly  he  thought  the  bill  sufficient 
without  it;  but,  even  if  he  had  thought 
otherwise,  he  would  not  have  allowed  the 
defendant  to  have  taken  advantage  of  a 
mere  technical  objection  of  that  sort,  but 
should  have  directed  the  hearing  to  stand 
over  until  the  defect  had  been  remedied. 
He  was,  however,  of  opinion  that  the  bill 
was  sufficient,  and  that  the  plaintiff  was 
entitled  to  a  perpetual  iiyunctiou. 

Solidton — MeMn.  Traven  Smith  ft  De  Oex,  for 
pUintifib;  Mr.  Pullen,  for  defendAiit. 


MaLIN8,V.C.\ 

June  30,     J 


RAMSHIREV.  BOLTON. 


Demurrer  —  Misrepresentation  —  Fraud 
— Concurrent  Jurisdiction. 

B,  induced  R,  to  advance  to  him  a  sum  of 
money f  representing  to  him  that  it  was  to  be 
{idvanced  for  the  benefit  of  tux>  persons^  both 
of  whom  he  stated  to  be  men  of  good  means^ 
and  parties  to  a  bill  of  exchange  held  by 
him ;  and  B  gave  to  R.  a  memorandum 
that  he  held  the  bill  upon  trust  as  to  half  of 
tlie  proceeds  for  R,  The  bill  of  exchange 
being  dishonoured  at  maturity,  he  filed  a 
bill  against  B,  to  recover  the  money  he  had 
advanced.  Upon  demurrer  by  B.  stating  the 
above  facts,  and  alleging  all  the  representa- 
tpms  to  be  false, — Held,  that  the  allegations 
of  fraud  gave  Jurisdiction  to  a  Court  of 
equity  notunthstanding  the  concurrent  juris- 
diction at  law. 

Demurrer.  The  allegations  in  the  bill 
were  as  follows  : 

The  defendant  Qeorge  Bolton  having 
been  for  some  time  intimate  with  the 
plaintiff,  James  Ramshire,  in  the  latter 
part  of  1868  induced  him  to  advance  a 
sum  of  237/.  10^.,  by  discounting  a  bill 
of  exchange,  to  which  two  persons  named 
Lawley  and  Ripley  were  principal  parties, 
although  it  did  not  appear  clearly  which 


of  the  two  drew  upon  the  other.  The 
defendant  assured  the  plaintiff  of  the  sol- 
vency of  both  of  these  parties,  and  par- 
ticularly that  Lawley  had  recently  had  a 
large  sum  left  to  him  by  the  wUl  of  a 
person  named  in  a  newspaper  produced 
by  the  defendant  to  the  plaintiff  On  the 
fkith  of  these  representations  the  plaintiff 
advanced  the  sum  of  237/.  10#.,  and  re- 
ceived frum  l^e  defendant  a  memorandum 
to  the  following  effect : 

''  I  acknowledge  to  hold  in  my  posses- 
sion an  acceptance  of  F.  Lawley,  one  half 
of  which  belongs  to  Mr.  James  Ramshire 
(the  plaintiff)  and  the  other  half  to  myself 
(Signed)         "  Geoi^  Bolton." 

The  bill  of  exchange  was  dishonoured  i^ 
maturity,  and  the  bill  prayed  for  a  decla- 
ration that  the  defendant  was  personally 
liable  to  repay  the  money  so  advanced, 
and  for  an  order  accordingly.  The  bill 
charged  that  *'  the  defendant  was  in  fact 
well  aware  before  and  at  the  time  of  the 
plaintiff's  paying  to  him  the  said  sum 
of  237 L  lOs.  that  the  bill  would  not  be 
met,  and  that  the  said  Lawley  and  Ripley 
were  at  the  time  without  available  means 
to  meet  the  bill  of  exchange,"  and  that  ''at 
the  time  the  defendant  induced  the  plain- 
tiff to  advance  the  money  on  the  repre- 
sentation that  it  was  intended  to  be  ad- 
vanced to  Ripley  and  Lawley,  the  defendant 
never  intended  so  to  advance  it  to  them, 
and  in  fact  never  did  so." 

The  bill  then  went  on  to  charge  that  the 
defendant  was  specially  cognieant  of  heavy 
liabilities  of  both  Ripley  and  Lawlt-y,  and 
that  his  representations  that  they  were  men 
of  property  were  untrue ;  that  the  whole 
transaction  was  a  scheme  of  the  defendant 
to  enable  Ripley  and  Lawley  to  pay  off  debts 
due  from  them  to  the  defendant ;  that  the 
whole  or  a  considerable  part  of  the  sum 
advanced  was  retained  by  the  defendant 
for  his  own  use ;  and  that  the  bill  of 
exchange,  if  there  really  was  any  such  bill, 
was  held  by  the  defendant  without  any 
consideration,  and  was  to  his  knowledge 
worthless  and  void,  and  not  enforceable 
against  the  drawer  or  acceptor  thereof! 

The  defendant  demurred  for  want  of 
equity. 

Mr.  Olasse  and  Mr,  Cotterell,  for  the 
demurrer. — This  is  a  mere  money  demand, 
for  which  the  remedy  is  at  law. 


Digitized  by 


Google 


Vol.  88.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


595 


Mr.  Evertttf  for  the  plaintiff. — We 
charge  fraud,  which  gives  this  Court  juris- 
diction— 

Colt  V.  Woollaston,  2  P.  Wms.  154, 
Blair  v.  Bromlei/,  2  Phil.  354;  s.  c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  495, 
and  other  cases,  referred  to  in  the  Vice 
Chancellor's  judgment. 
Mr.  6?/aMe,  in  reply. 

Malins,  V.C.  [after  stating  the  circum- 
stances as  admitted  by  the  demurrer,  and 
concluding  therefrom  that  there  was  a  su£&- 
cient  allegation  of  fraud]  said :  The  bill 
alleges  a  case  which  unquestionably  entitles 
the  plaintiff  to  recover  this  money  from 
the  defendant.  I  was  for  some  time  of 
opinion  that  the  case  should  go  to  a  jury ; 
and  no  doubt  the  distinction  is  very  fine 
as  to  what  cases  can  be  settled  in  this  court 
and  what  in  a  court  of  law.  If  a  man  says 
when  he  borrows  money  that  he  can  pay 
it  at  a  future  time,  when  he  knows  he  can- 
not, that  cannot  be  settled  in  this  court ;  but 
if  he  says  ^'  the  money  will  be  secured  by  such 
and  such  a  good  security,''  knowing  the  man 
giving  the  security  to  be  insolvent  and  the 
security  void,  that  is  a  fraud  which  entitles 
a  party  to  maintain  a  suit  in  this  court. 
In  PoMley  v.  Freeman  (1)  A.  induced  R 
to  advance  money  to  C,  knowing  that  C. 
ought  not  to  be  trusted,  and  the  Court  of 
Queen's  Bench  held  that  on  that  statement 
B.  was  entitled  to  recover  the  money.  But 
is  he  entitled  to  recover  in  a  court  of  equity  ? 
In  Colt  V.  Woollaston  the  Master  of  the 
Ilolls  says,  ''It  is  no  objection  that  the 
parties  have  their  remedy  at  law,  and  may 
bring  an  action  for  moneys  had  and  received 
for  the  plaintiff^s  own  use ;  for  in  cases  of 
fraud  the  Court  of  equity  has  a  concurrent 
jurisdiction  with  the  common  law,  matter 
of  fraud  being  the  great  subject  of  relief 
here."  In  Burrotoes  v.  Lock  (2),  which  was 
a  case  of  misrepresentation,  an  objection 
was  taken  that  the  remedy  was  at  law,  but 
Sir  W.  Grant,  following  Lord  Eldon  in 
Evans  v.  Bicknell  (3),  held  that  cases  of  mis- 
representation were  more  fit  for  equity  than 
for  law,  and  at  least  that  there  was  a  con- 
current jurisdiction.  Can  anything  be  more 

(1)  8  Term  Rep  51. 

(2)  10  Vet.  470. 

(3)  6  Ibid.  173. 


gross  than  the  misrepresentation  stated  here  7 
The  plaintiff  is  told  that  two  persons  are 
solvent  and  that  there  was  a  consideration 
for  the  transaction,  when  the  defendant 
who  made  the  statement  knew  that  they 
were  not  solvent  and  that  there  was  no 
consideration.  Ifthese  statements  be  proved 
to  be  true,  it  is  clear  that  the  defendant 
must  have  a  decree  against  him,  and  that 
this  is  a  case  which  is  cognizable  in  this 
court.  Cridland  v.  Lord  de  Mauley  (4)  is 
precisely  to  the  same  point.  Blair  v. 
Bromley  seems  to  go  on  another  ground. 
8t  Aiii>yn  v.  Smart  (5)  is  entirely  on  all- 
fours  with  this  case,  and  was  confirmed  on 
appeal.  Slim  v.  Croucher  (6)  was  a  case 
of  innocent  mistake,  in  which  the  plaintiff 
filed  a  bill  on  the  ground  of  mbrepresenta- 
tion,  and  Stuart,  V.C.  made  a  decree  in  his 
favour,  which  was  confirmed  on  appeal 
That  was  precisely  the  same  as  this  case, 
except  that  that  was  an  innocent  misrepre- 
sentation, while  here  there  is  a  wilful  and 
gross  mis-statement ;  that  is  to  say,  the 
defendant  has  obtained  money  from  the 
plaintiff  by  false  representations.  No  doubt 
if  a  man  obtains  money  by  false  pretences 
he  may  be  criminally  prosecuted,  but  that 
does  not  prevent  the  plaintiff  from  having 
his  remedy  in  this  court  The  bill  there- 
fore rests  upon  the  ordinary  and  firmly- 
established  jurisdiction  of  this  Court; 
where  money  is  obtained  by  false  repre- 
sentation, that  is  fraud,  a  ground  upon 
which  the  jurisdiction  of  this  Court  and  the 
Courts  of  law  are  concurrent. 

The  demurrer  must  be  overruled  with 
costs,  the  defendant  to  have  a  month  to 
answer. 

Solidton— Messra.  Fitch  ft  Fitch,  for  pUtntiff; 
Messrs.  Q.  S.  k  H.  Braodon,  for  defendant. 


(4)  1  De  Gex  &  Sm.  459  ;  s.  c.  17  Law  J.  Rep. 
(ir.s.)  Chano.  190. 

(5)  Law  Rep.  5  £q.  188  ;  8  Ch.  646. 

(6)  1  De  Gex,  F.  &  J.  518 ;  s.  c.  29  Law  J.  Rep. 
(N.s.)  Chanc.  273. 
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*^^^^-^}      BOWKES^.BOWKRS. 

WUl — Sutifivorihip. 

Where  there  is  (m  ahsolvte  gift  in  a  wiil 
U>  a  olaUf  ^^unth  benefit  of  ewrmvorehip  in 
case  any  should  die  without  issue,**  cmd  a 
gift  of  the  parents  share  to  children  in  case 
the  parent  should  die  leaving  children^  that 
survivorship  is  to  be  referred  to  the  death 
of  the  testator.  Therefore,  where  a  testator 
left  his  estate  upon  trust  for  his  four  children 
with  those  words  attached  to  the  gift, — Held, 
that  ail  four  children,  having  survived  the 
testator,  took  absolutely. 

The  testator,  Bichard  Bowers,  who  died 
m  1856,  by  his  ?dll  devised  and  bequeathed 
all  his  residuaiy  real  and  personal  estate 
to  William  Bowers,  Henry  Bowers  and 
John  Haigb,  on  trust  to  get  in  his  personal 
estate  and  then  to  divide  the  whole  amongst 
his  four  children,  William,  Henry  and 
Bichard  Bowers  and  Elizabeth  Hasgh, 
share  and  share  alike^  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  with  benefit 
of  survivorship  in  case  any  of  them  should 
die  without  issue,  and  in  case  any  of  his 
said  children  should  die  leaving  any  diild 
or  children,  then  he  directed  that  the 
share,  whether  original  or  accruing,  of  him, 
her  or  them  so  dying  should  go,  belong  and 
be  divided  between  such  chiMr»i  in  equal 
shares,  if  more  than  one,  and  if  only  one 
then  the  whole  to  such  one  and  only  child; 
and  he  appointed  his  trustees  executors  of 
his  will. 

All  the  testator's  four  children  survived 
him  and  were  living  at  the  filing  of  this 
bill.  Three  of  them,  Richard,  William  and 
Elizabeth,  had  issue  living;  Henry  was 
married,  but  had  never  had  a  child. 

This  bill  was  filed  for  the  administration 
of  the  testator's  estate,  the  question  being 
whether  the  four  children  of  the  testator 
having  survived  him  took  absolute  interests 
in  their  shares,  or  life  estates  only,  with 
remainder  to  their  children,  if  any,  and  in 
default  of  children,  to  the  survivors  or  sur- 
vivor of  themselves. 


Farthing  t.  AUen,  2  Madd.  SIO, 
2  Jarman  on  Wills,  730, 
in  favour  of  the  second  constmctioB. 

Mr,   Whituforth,  in  the  same  interest, 
cited 

Woodbume  t.  Woodbume,  3  De  Oex, 
k  Sm.  643;  a.  c.  19  LawJ.Bep.  (k.&) 
Chanc  68. 
OosUng  v.  Townshend,  17  BeaT.  245. 
Mr,  Brodrick,  for  an  executor. 
Mr,  Hardy  and  Mr.  Hwmpkrey,  for  the 
trustees. 

Maliks,  Y.C.  said,  if  the  gift  ia  the  wiil 
had  sto{^>ed  before  the  mention  of  sorvivor- 
ship,  the  gift  woidd  have  been  unqueafcios- 
ably  absolute:  did  the  succeeding  words 
divest  it  of  that  character?  That  woold  be 
their  effect  if  the  expression  '^die  wHhoat 
issue"  meant  *'die  at  any  time  witkottt 
issue."  But  this  eould  not  be  the  intention 
of  the  testator ;  his  only  object  in  uang 
those  words  was  to  prevent  a  lapse  in  the 
case  of  a  ddkl  dying  in  his  own  lifSetimft 
vrithout  issue.  If  therefore  the  words  were 
read  in  that  sense,  the  will  would  be  dear 
and  consistent  The  contrary  decision  in 
Farthing  v.  AUen  was  irrational,  and  a^ 
posed  to  the  current  of  modem  dedaiona. 
He  should  follow  Gee  ▼.  the  Mayor  of 
Manchester  (1),  Woodbume  t.  Woodbmrme^ 
Home  V.  Pillans  (2)and  Ware  y,  Watson  (3), 
which  was  the  leading  ease  on  the  subject, 
and  hold  that  where  there  was  an  abscdute 
gift  to  a  class,  followed  by  '*  benefit  of  sur- 
vivorship in  case  any  of  them  should  die 
without  issue,"  that  survivorship  was  to  be 
understood  to  refer  to  surviving  the  testator, 
and  was  a  mere  provision  against  li^ne, 
which  would  cease  to  operate  at  the  deal^ 
of  the  testator.  In  the  present  case,  there- 
fore, all  the  four  children,  having  sorvived 
the  testator,  had  become  indefeasibiy  and 
absolutely  entitled  to  their  shares. 

SoUciton—Mr.  B.  Metcalfe,  mgent  for  Mr.  C.  C. 
Becke,  Northampton,  for  pOaintiff ;  Means.  Bell, 
Brodrick  &  Gray^  for  the  trustees;  Means. 
Stuart  k  Massey,  for  defendants  Mr.  and  Mrs. 
Haigh  and  their  infant  children. 


Mr,  ShapUr  and  Mr.    Vincent,  for  the  (1)  17  Q.B.Rep.  737;s.c.21Law  J.B€5).(m,) 

plaintiff,  supported  the  first  view.  ^\^^  ^  ^  ,  ^  ^  l^.  ,.  e.  4  Law  J.  Rep.  (h.s.) 

Mr.  J.  Pearson,  for  grandchildren,  re-  chanc.2, 

fenred  to—  (3)  7  De  Gex,  M.  k  G.  24a 
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July  U,  17, 19, 20.  }  ^^^^^  ^-  Williams. 

Partition  Suit — Plaintiffs'  Title  (a  legal 
one)  disputed  by  the  DefendarUs — Jurisdic- 
tion— Evidence — Tithe  Commutation  Acts 
— Decree, 

A  bill  in  equity  for  a  partition  ought  not 
to  he,  made  the  means  of  trying  a  title^ 
which  should  properly  be  tried  at  law.  But, 
although  a  pUUwtiff  on  such  a  hill  must 
prove  his  title  to  that  part  of  the  property 
which  he  seeks  to  have  divided ,  there  is  no 
rnk  that  a  bill  for  a  partition  cannot  be 
wtmniainedj  if  the  defendant  denies  the  title 
cf  the  pkUntdffy  and  that  title  is  purely  a 
legal  one.  If  m  sudi  a  case,  the  partition 
of  the  property  is  the  primary  object  of  the 
iiU,  and  the  establi^ment  of  the  plaintiff/^ 
iitU  is  incidental  only  to  that  relief  the 
Court  will  make  a  decru  for  a  partition^ 
and  with  costs  where  the  right  to  a  decree  is 
resisted. 

Principles  on  which  the  written  statements 
of  third  parties  (since  deceased)  are  admis- 
mbU  as  evidence,  discussed. 

The  proceedings  (properly  avthentieatedj 
of  the  Commissioners  acting  under  the  Tithe 
Commutation  Acts,  are  public  evidence  of 
the  matters  therein  stated,  and  to  be  received 
as  such, 

Slade  V,  Barlow,  ante,  369;  8.  c  Law 
Rep,  7  Eq.  Ca.  296,  and  Bolton  v.  Bolton, 
Jbtd,  298,  observed  upon. 

The  plaintiffs  in  this  suit  were  Walter 
Peter  Giffard,  Walter  Thomas  Conrtenay 
Giffurd,  William  Ranald  Herbert  and 
Charlotte  Josephine,  his  wife,  and  James 
Wyley  and  George  Holyoake.  The  defen- 
dants were  Bichajrd  Williams  and  Catherine 
Margaret,  his  wife,  Robert  Davies  and 
John  Craddock. 

The  bill  in  the  suit  stated  that  the  estate 
known  as  Plas  Ucha,  situate  in  the  town- 
ship of  Nerquis,  in  the  parish  of  Mold,  in 
the  county  of  Flint,  was  about  the  begin- 
ning of  tie  last  century  owned  by  a  Mr. 
Roberts,  whose  daughter  Helena  married 
Peter  GifiTard,  of  ChiBington,  in  the  county 
of  Stafford,  the  ancestor  in  title  of  the 
plaintiffs.  Through  that  marriage  the  estate 
passed  to  Peter  Giffard,  and  from  him  by 
divers  acts  in  the  law  to  Elizabeth  Giffard, 
and  on  her  decease  to  Thomas  William 


Giffard,  late  of  Chillington  aforesaid,  as 
tenant  in  fee  simple. 

Thomas  T^lliam  Giffard,  by  his  will, 
dated  the  18th  of  July,  1855,  devised  all 
his  freeholds  of  inheritance  to  the  plaintiffs 
James  Wyley  and  George  Holyoake  for  the 
term  of  1,000  years  from  his  death,  upon 
the  trusts  therein  declared  concerning  the 
same,  and  subject  thereto  to  the  use  of  his 
first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail  general, 
with  remainder  to  the  use  of  his  brother 
the  plaintiff  Walter  Peter  Giffard  for  his 
life,  with  remainder  to  the  use  of  the  plain- 
tiff Walter  Thomas  Courtenay  Giffard  (then 
the  only  son  of  the  plaintiff  Walter  Peter 
Giffard)  for  his  life,  with  divers  remainders 
over  (which  failed),  with  remainder  to  the 
plaintiff  Charlotte  Josephine  Herbert,  the 
eldest  daughter  of  the  testator,  and  the  wife 
of  the  plaintiff  William  Reginald  Herbert, 
as  tenant  in  tail 

Thomas  William  GifiiArd  died  on  the 
21st  of  January,  1861.  He  left  no  son. 
Walter  Peter  Giffard  was  the  tenant  for 
life  under  the  will  of  the  estates  therein 
comprised,  including  the  Plas  Ucha  estate, 
and  Charlotte  Josephine  Herbert  was  enti- 
tled to  the  first  vested  estate  of  inheritance 
under  the  will  The  Plas  Ucha  estate  had 
always  since  it  had  been  in  the  family  of 
tiie  Giffards  included  one  undivided  moiety 
of  a  field,  called  Gwergloed  Vadock,  or 
Wereglodd  Fudog. 

The  plaintifiBs,  by  their  biU,  shewed,  in 
support  of  their  cMm  to  the  moiety  of  the 
field,  that  the  tenant  of  the  field  had  always 
(at  least  since  1738)  paid  rent  for  one 
moiety  of  it  to  the  owner  for  the  time 
being  of  the  Plas  Ucha  estate,  and  that  the 
tenants,  or  some  person  representing  them, 
had  always  attended  the  rent-days  of  those 
owners;  that  in  1771  the  Phis  Ucha  estate 
was  parcelled  out  into  farms,  and  that 
upon  that  parcelling  out  one  moiety  of 
Wereglodd  Fudog  was  assigned  as  a  sepa- 
rate holding  to  Edward  Williams,  at  the 
rent  of  \L  \0s,  a  year;  that  the  owners  of 
the  Plas  Ucha  estate  had  from  time  to  time 
repaired  the  fences  of  the  field,  and  done 
other  acts  of  ownership  in  relation  thereto, 
and  that  a  commutation  and  apportionment 
of  the  tithes  took  place  in  1838,  in  which 
apportionment  and  the  plan  annexed  thereto. 
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one  moiety  of  Were^odd  Fudog  was  stated 
to  be  the  property  of  the  said  Elizabeth 
Giffard,  and  that  Miss  Elizabeth  Henrietta 
Jones,  who  was  then  the  owner  of  the 
neighbouring  estate  of  Tyntwyll,  and  enti- 
tled as  the  owner  of  the  other  moiety  of 
the  field,  ndsed  no  objection  td  that  descrip- 
tion. 

The  bill  further  stated  that  the  other 
undivided  moiety  of  the  field  had  for  many 
years  past  constituted  part  of  the  TyntwyU 
estate,  of  which  the  defendant  Catherine 
Margaret  Williams,  the  wife  of  the  defen- 
dant Richard  Williams,  was  the  owner  in 
fee  simple.  The  ancestors  in  title  of  the 
plaintifib  generally  let  their  moiety  of  the 
field  to  the  owners  for  the  time  being  of 
the  Tyntwyll  estate,  who  in  their  turn  let 
the  entirety  of  the  field  as  part  of  the  £ann 
of  Tjmtwyll  and  Tydryn,  which  letting  was 
alleged  by  the  plaintiffs  to  be,  as  to  one 
moiety  of  the  Held,  a  sub-letting. 

It  had  recently  been  discovered  that 
valuable  veins  and  mines  of  coal  and  iron 
existed  under  the  surface  of  the  Wereglodd 
Fudog  field,  and  the  defendants  Richard 
Williiuus  and  his  wife  had  in  consequence 
and  for  the  first  time  insisted  that  the 
defendant  Catherine  Margaret  Williams 
was  the  absolute  owner  of  the  field,  subject 
only  to  a  rentchaige  of  2/1  a  year,  payable 
out  of  the  whole  of  the  Tyntwyll  estate, 
and  vested  in  the  plaintiffs  as  the  owners 
of  the  Plas  Ucha  estata 

The  defendants  Richard  Williams  and 
his  wife  had  assumed  to  demise  the  entirety 
of  the  field  to  the  defendant  Robert  Davies 
as  tenant  thereof  from  year  to  year. 

Since  the  25th  of  March,  1861,  the 
defendant  Richard  Williams  had  excluded 
the  plaintiffs  from  the  receipt  of  any  part 
of  the  rents  of  the  field,  and  had  received 
the  rents  for  the  entirety  of  it. 

The  bill  further  stated  that  the  defen- 
dants alleged  that  the  plaintiffs  were 
entitled  to  a  divided  moiety  of  the  field, 
and  not  to  an  undivided  moiety.  The 
plaintiffs,  however,  shewed  that  the  an- 
cestors in  title  of  the  defendant  Cathe- 
rine Williams,  the  wife  of  the  defendant 
Richard  Williams,  were  from  time  to  time 
tenants  under  the  ancestors  in  title  of  the 
plaintiffs  of  the  moiety  of  the  field,  and 
that  if  such  moiety  was  a  divided  one, 
9uch  tenants  confrised  the  boundaries  d 


the  estates,  and  the  boundaries  thereof 
could  not  now  be  aseertained  without  the 
aid  of  this  Court 

There  were  no  visible  boundaries  divid- 
ing the  field,  and  no  boundaries  were  known 
to  the  persons  who  had  been  longest 
acquainted  with  the  field. 

The  bill  then  prayed  a  dedaration  that 
the  plaintiffs  were  entitled  to  an  undivided 
moiety  of  the  field  called  Wer^odd  Fudog; 
that  a  partition  might  be  made  of  the  field ; 
but  that  if  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  a  divided 
moiety  (^  the  field,  the  boundaries  of  sach 
moiety  might  be  ascertained  and  defined, 
for  an  account,  and  payment  of  all  rents 
received  by  the  defendants  Richard  Wil- 
liams and  his  wife,  or  either  of  them,  in 
respect  of  the  field '(which  relief^  however, 
was  ultimately  waived) ;  that  the  rights  of 
the  several  parties  in  the  field  might  be 
ascertained  and  declared,  and  that  the 
defendants  or  one  of  them  might  pay  the 
costs  of  the  suit 

The  defendants,  by  their  answer  (or  by 
so  much  of  it  as  is  material  to  this  report), 
denied  that  the  Plas  Ucha  estate  ever 
included  the  field  in  question  or  any  part 
of  it  They  said  they  believed  that  neither 
the  tenant  of  the  field  nor  any  other  person 
had  ever  paid  rent  for  any  part  of  the  field 
to  the  owner  of  the  Plas  Ucha  estate,  or  to 
any  other  person  than  the  owners  of  the 
Tyntwyll  estate  or  iaum.  The  defendants 
Richard  Williams  and  his  wife  became 
entitled  to  that  estate  in  1846,  and  since 
that  date  the  tenant  of  the  field  for  the 
time  being  had  regularly  paid  rent  to  them 
for  the  whole  of  it  In  1832  the  Rev. 
Robert  Jones,  the  then  tenant  for  life  of 
the  Tyntwyll  estate  or  farm,  and  who  was 
the  predecessor  in  title  of  the  defmidauts 
Richard  Williams  and  his  wife,  brought  an 
action  of  ejectment  against  Robert  Roberts, 
the  then  occupier  and  tenant  under  the 
said  Robert  Jones  of  the  Tyntwyll  farm, 
and  recovered  possession  of  the  Tyntwyll 
estate  or  fsum,  including  the  entirety  of 
the  Wereglodd  Fudog  field,  since  which 
time  the  owners  of  the  Tyntwyll  estate  or 
farm  had  been  in  the  undisturbed  posses- 
sion of  the  rents  and  profits  of  the  whole 
of  the  field. 

They  further  stated  that  they  had  never 
seen  or  heard  of  any  such  tithe  commuta- 
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tioti  or  apportionment  as  the  plaintiffs 
alleged  to  have  been  made  in  1838;  and 
that  at  that  time  Miss  Elizabeth  Henrietta 
Jones,  the  owner  in  tail  of  the  Tyntwyll 
estate  or  farm,  and  as  such  entitled  to  the 
whole  of  the  field  in  question,  lived  at  a 
considerable  distance  firom  the  estate,  and 
was  never  informed  aud  knew  nothing  of 
the  alleged  commutation  and  apportionment 
They  admitted  that  in  1848  they  cut  some 
timber  on  the  field,  but  they  insisted  that 
they  had  a  right  to  do  so.  They  further 
Raid  that  in  1863,  the  plaintifif  Walter 
Peter  Giffard  had  brought  an  action  against 
them  to  try  the  right  to  the  rent  of  a 
divided  moiety  of  the  field,  but  had  after- 
wards abandoned  that  action.  They  stated 
(paragraph  9.  of  their  answer)  that  some  of 
their  former  tenants,  and  of  those  of  their 
predecessors  in  title,  were  employed  by 
them  and  their  predecessors  to  make  cer- 
tain payments  in  respect  of  charges  on 
their  estates,  and  that  amongst  other  pay- 
ments directed  by  them  and  their  said 
predecessors  in  title  to  be  made,  such 
tenants  as  aforesaid  had  for  fifty  years  and 
upwards  made  certain  payments  to  the 
plaintiffs  or  their  ancestors  in  title  on 
account  of  a  certain  annual  sum  or  rent- 
charge  of  40«.  which  (as  the  defendants 
believed)  was  payable  out  of  or  charged 
npon  the  whole  of  their  property  at  Nerquis 
(and  not  out  of  or  upon  the  said  field  in 
particular)  to  or  in  favour  of  the  plaintiffs 
or  their  ancestors  by  way  of  equality  of 
exchange,  on  the  occasion  of  certain  ex- 
changes of  land  effiected  many  years  ago 
between  their  predecessors  in  title  and  t^e 
predecessors  in  title  of  the  plaintiffs ;  but 
they  said  that  such  payments  were  not 
made  in  respect  of  rent  or  otherwise  in 
respect  of  the  Wereglodd  Fudog  field,  but 
by  way  of  rentcharge  or  quit-rent  on  the 
whole  of  their  Nerquis  estates,  and  were  in 
the  receipts  given  for  the  same  expressed 
to  be  so  made. 

Mr,  Fry  and  Mr,  Cozens  Hardy,  for 
the  plaintiffs. 

Mr,  Osborne  Morgan,  for  the  principal 
defendants. — We  take  two  preliminary 
object' ons  to  the  bilL  A  great  part  of  the 
plaintiffs'  case  rests  on  alleged  payments 
of  rent  by  the  ancestors  of  Uie  defendants 
to  the  predecessors  of  the  pkintiffs.    Those 


payments  are  attempted  to  be  proved  by 
the  production  of  the  rent-roUs  of  the 
Nerquis  estate  orfiirm,  and  entries  made  in 
certain  books  belonging  to  the  plaintiffs 
themselves.  There  are  also  some  other 
receipts  which  they  rely  upon.  We  say, 
first,  that  the  bulk  of  that  evidence  is  inad- 
missible. The  entries  in  the  books  were 
made  by  third  parties  now  dead,  but  it  is 
not  proved  that  they  were  made  by  such 
parties  either  in  the  due  course  of  their 
business  or  against  their  own  int^'est — 

Price  V.  Lord  Torrington,  1  Sm.  Lead 
Cas.  290. 

Ovtram  v.  Moretoood,  5  Term  Bep.  121. 
With  respect  to  the  otiier  receipts,  we  also 
produce  some  which  rebut  the  proof  in- 
tended to  be  established  by  those  of  the 
plaintiffs. 

[Stuart,  V.C— I  think  I  had  better 
hear  Mr.  Fry.  You  can  reserve  the  objec- 
tions and  argue  them  when  you  open  the 
defendants'  case.] 

Mr,  Fry, — The  plaintiffs,  the  owners  in 
fee  of  a  moiety  of  this  field,  commence 
their  title  to  it  with  a  deed  dated  the  17th 
of  December,  1672,  in  which  the  field  is 
mentioned  by  its  present  name  of  Were- 
glodd Fudog  or  Fadog. — [He  then  stated 
the  title,  and  the  facts  of  the  case,  ut  svpra,] 
— No  doubt  much  of  the  plaintiffs'  evidence 
is  of  the  nature  alluded  to,  but  the  receipts 
objected  to  are  proved  to  have  been  given 
by  agents  of  the  plaintiffs'  predecessors  in 
title  who  were  authorized  by  them  to  receive 
the  money.  So  also  the  entries  in  the  books 
are  shewn  to  have  been  in  the  handwriting  of 
their  agents,  and  are  found  among  the  papers 
of  such  agents.  Among  other  documents 
there  is  (in  one  of  the  books  produced)  a 
column  of  "  observations,"  proved  to  be  in 
the  handwriting  of  the  solicitor  and  agent 
(since  deceased)  of  a  predecessor  in  title  of 
the  plaintiffs.  Those  observations  related  to 
"  the  rental  of  the  Flintshire  estate  from 
Michaelmas  to  Lady  Day,  1818,"  and  there 
occurs  in  them  the  words  "Rob.  Roberts 
has  i  of  Wereglodd  Fudog."  Robert 
Roberts  was  a  predecessor  in  title  of  the 
plaintiffs.  The  rent  rolls  of  the  Nerquis 
estate,  or  at  all  events  most  of  them,  are 
proved  to  be  in  the  handwriting  of  former 
"stewards"  of  that  property.  It  is  impos- 
sible, therefore,  for  the  defendants  to  object 
to  such  evidence  as  that    The  plaintiffs' 
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title  is,  no  doabt,  a  legal  one,  but  this  ease 
is  different  from  that  of 

The  Mayor  of  BatingOoke  v.  Lord 
BoUon,  1  Drew.  270 ;  8.  a  22  Law 
J.  Bep.  (na)  Chanc.  305. 
That  was  a  case  of  heriots  and  reli^  and 
the  Conrt  allowed  a  demnrrer  to  the  bilL 
But  even  there  the  demurrer  was  allowed 
without  costs,  and  with  liberty  to  amend 
thebia 

[Stuabt,  V.C.— I  think,  Mr.  Fry,  you 
have  now  stated  enough  to  shew  that  your 
clients  have  2k  prima  facie  case;  and  it  is 
for  Mr.  Morgan  to  make  out  Uiat  of  the 
defendants.] 

Mr.  0.  Morgan, — We  say  then,  first, 
the  plaintiffs'  evidence  which  has  been 
referred  to  is,  for  the  reasons  given,  inad- 
missible. It  really  amounts  to  no  more  than 
an  affirmation  of  some  one,  produced  by 
the  plaintiffs  themselves,  that  the  estate 
which  the  defendants  claim  belongs  to  the 
plaintiffs,  but  it  is  no  proof  that  the  pro- 
perty does  belong  to  them — 

1  atarhie  on  Evidence,  edit  1842, 
p.  32. 
Secondly,  we  further  say  that  this  Court 
has  no  jurisdiction  to  entertain  this  suit 
The  bill  is  one  for  a  partition  smpU- 
dter,  but  under  the  cloak  and  colour  of 
whidi  the  plaintiffs  seek  the  dedsion  of 
this  Court  upon  their  tida  That  tide  is  a 
purely  legal  one,  and  is  absolutely  and  in 
Mo  denied  by  the  defendants. 

Slade  V.  Barlow,  ante,  369 ;  s.  c.  Law 
Rep.  7  £q.  296, 
shews  that  a  suit  of  this  nature  will  not 
be  allowed.  Sir  John  Bolt's  Act,  the 
25  k  26  Vict  c  42.  s.  4,  expressly  exempts 
this  class  of  cases,  vis.,  ejectment  bills. 
The  proper  course  for  the  Court  to  adbpt 
in  this  case  is  to  follow 

BoUon  V.   BoUon,    Law  Bep.    7   Eq. 
298,  cited  in  Slade  v.  Barhw,  ubi 
supra, 
and  the  practice  laid  down  in 

Potter  V*  Waller,  2  De  Gex  &  Sm.  418, 
and  not  to  order  the  bill  to  be  taken  off  the 
file,  but  to' retain  it  for  a  year,  with  liberty 
to  the  plaintiffs  to  bring  sach  action  at  law 
as  they  may  be  advised;  all  the  authorities, 
from  those  of 

The  Bishop  of  Ely  v.  Kenrick,  Bunb. 
322, 

Baring  v»  Nash^  1  Yes.  <fe  B.  551, 


to  the  present  day,  shew  that  a  partitioB 
suit  in  this  court  cannot  be  made  tbe 
vehide  of  trying  a  disputed  legal  tiUa 
Thirdly,  as  to  Uie  merits  of  ^  case: 
they  strengthen  the  oljections  to  it,  founded 
on  the  want  of  jurisdiction  in  the  CouiC 
The  plaintiffs  are  in  possession  of  the  rait 
of  this  field  and  the  defendants  of  the  land. 
The  bill  does  not  ask  that  the  rwt  may  be 
raised.  If  it  had  done  so  we  should  have 
paid  the  money  into  court  But  we  say 
there  is  on  the  merits  a  substantial  l^^al 
question  to  be  tried,  and  one  which  ou^it 
only  to  be  settled  by  a  jury  in  a  oourt  of 
law. 

[Stuabt,  V.C. — ^If  the  partition  sought 
by  the  plaintiffs  in  this  suit  were  a  mere 
pretext,  your  view  might  pertiaps  be  coireet ; 
but  the  discovery  of  the  minerals  under 
this  field  increases  the  value  of  the  propoty 
and  makes  the  partition  of  it  a  matter  of 
extreme  importance  to  those  interested 
in  it] 

Mr.  0.  Morgan.—We  ssy  that  tbe  parti- 
tion which  the  plaintiffB  seek  is  a  more 
sham.  Of  what  value  is  the  evidence  adduced 
by  the  plaintifib)  It  consists  of  the  fol- 
lowing particulars:  A.  Their  title-deeds.  B. 
The  rent-rolls  and  entries  in  the  plaintiffa^ 
own  books.  C.  The  tithe  commutation 
maps.  D.  A  statement  that  half  the  fidd 
is  tithe  fre&  £.  Some  alleged  repairs  c^ 
the  fences  of  Uie  fi^d  by  the  plaintiffs,  or 
their  predecessors  in  title. — ^A.  Fust,  as  to 
their  title-deeds.  In  a  very  early  one,  dated 
so  long  ago  as  1730,  the  field  in  question 
is  described  as  "  a  messuage  or  tenement," 
which  is  clearly  insufficient ;  and  there  is 
in  £M9t  no  proof  of  a  house  having  ever 
been  situated  on  the  field.  Hien  between 
1730  and  1843  there  b  no  deseriplion  of 
the  field  at  bR,  and  the  subsequent  descrip- 
tions are  irreconcilable  with  each  other 
and  the  original  ones.  R  Even  if  the 
rent-rolls  and  entries  areadmissible,  they  are 
inconsistent  wil^  tiie  recitals  and  desorip* 
tions  of  the  field  in  the  plaintiffis'  title- 
deeds,  and  there  is  no  attempt  made  to  re- 
concile those  discrepancies.  Moreover,  there 
is  nothing  in  any  of  the  phdntiffi'  evidence 
to  shew  the  correct  acreage  or  the  tithings 
of  the  field.  The  plaintift  have  not  proved, 
and  cannot  prove,  by  whom  tins  rentoharge 
(for  such  it  is)  is  payable;  and  it  is  for 
them  to  shew  who  is  their  own  tenant 


Digitized  by 


Vol.  38.] 


MICHAELMAS  1868  to  MIOHAELMAS  1869. 


601 


The  result  of  the  ejectment  of  1832,  and 
the  abandonment  of  the  other  action  in 
1863,  are  fiftcts  which  make  strongly  in  the 
def^Nidants'  &yoiir.  C.  The  tithe  commu- 
tation maps  are  not  admissible  as  evidence 
unless  the  requirements  of  the  Tithe 
€k>mmutation    Acts    have    been    strictlj 

6  <£r  7  Will  4.  e.  71.  m.  60,  61,  63,  and 

64. 

7  WUL  LitlVtcL  e.  69.  s.  2. 

Here  those  requirements  are  not  shewn  to 
have  been  followed  out.  Moreover,  it  b 
sworn  in  the  answer  of  the  defendants  that 
their  predecessor  in  title  lived  at  a  distance 
from  the  field,  and  knew  nothing  of  the 
oommutation  or  the  apportionment  She 
was  not  privy  to  or  bound  by  it ;  neither, 
therefore,  are  the  defendants,  who  also  now 
live  twenty  miles  from  the  field.  D.  Then 
it  is  said  that  half  the  field  is  tithe  free. 
But  if  the  documents  last  mentioned  are 
inadmissible,  there  is  nothing  but  reputa- 
tion in  support  of  that  assertion,  and  reputa- 
tion is  not  sufficient  to  establish  a  private 
matter  such  as  this  or  a  iaxm  modus.  Even 
if  it  did  tend  to  support  it,  there  is  enough 
in  the  defendants'  case  to  rebut  such  proofs. 
K  The  idaiAtifis  claim  to  have  repairod  the 
fences  of  this  field,  but  the  tide^eeds  of 
the  defendants  shew  that  they  have  always 
dealt  with,  and  sometimes  conveyed  the 
entirety  of  it ;  and  as,  in  1848,  Uiey  cut 
down  some  timber  on  this  field,  so  at  other 
times  they  have  uninterruptedly  exercised 
various  acts  of  ownership  over  the  whole 
of  it 

Mr.  WUliatM  (of  the  common  law  bar) 
with  Mr.  Morgan. — A  partition  suit  must 
he  based  on  the  assumption  that  no  liti- 
gation affects  the  property  sought  to  be 
divided,  and  that  the  title  of  the  plaintiifr 
is  undisputed.  We  now  deny  their  title ; 
and  it  is  in  evidence  that  there  was  an 
action  of  ^ectment  brought  in  1832,  by 
the  tenant  for  life  of  the  Tyntwyll  estate, 
in  which  he  recovered  the  whde  of  the 
field  now  in  questicm.  The  plaintiffs'  evi- 
dence IB  more  consistent  with  a  title  to 
a  divided  than  to  an  undivided  moiety  of 
his  field.  As  to  the  entries,  to  be  admis- 
sible as  evidence  they  must  be  shewn  to 
have  been  made  contemporaneously  with 
the  events  of  which  they  speak  and  by  a 
Niw  Skeibi,  88.— Cbamc. 


person  whose  duty  it  is  to  make  them. 
That  is  not  shewn  in  ^ua  case — 
Price  V.  Torringfton^  ubi  supra. 
Poole  V.  Dtcasy  1  Bing.  N.C.  649;  s.  c 
1  Sc  600 ;    4  Law  J.  Rep.  (n.s.) 
C.R  196. 
Chambers  v.  Bemasconi^  1  Tjrrw.  342  : 
in  error,  4  Ibid.  531 ;  s.  c.  3  Law  J. 
Rep.  (k.&)  Exch.  37a 
Mr.    Palmer   was    for    the    defendant 
Craddock,  a  mortgagee. 

Stuart,  V.C. — I  will  not  trouble  you, 
Mr.  Fry,  to  reply. 

The  principal  question  in  this  case  is 
that  of  jurisdiction.  It  was  said  that  the 
Court  ought  not  to  entertain  this  suit 
because  there  is  a  dispute  as  to  the  t^tle ; 
and  two  recent  decisions  have  been  referred 
to  which  are,  no  doubt,  cases  of  import- 
anca  They  are  authorities,  however,  which 
it  is  plain  frt>m  the  aigumente  in  the  pre- 
sent case  may  be  very  easily  misun- 
derstood. 

In  the  case  of  BoUon  v.  Bolton  tiie  main 
purpose  of  the  suit  was,  not  a  partition, 
but  the  establishment  of  the  plaintifb'  title 
upon  the  construction  of  a  wilL  It  was  the 
case  oi  a  bill  filed  by  a  person  out  of 
the  possession  of  the  properly,  and  the 
object  of  the  suit  was  to  recover  the  pos- 
session. That  being  so,  it  appears  that  a 
bill  in  equity  for  a  partition  ou^t  not  to 
be  made  a  means  of  trying  a  Utle,  iHiich 
should  properly  be  tried  at  law. 

In  the  same  way,  in  the  case  of  Blade  v 
Barlow,  which  came  before  James,  V.O., 
he  took  exactly  that  view.  He  treated  that 
case  as  I  did  that  of  Bolton  v.  Bolton,  and 
as  the  Lords  Justices  treated  it,  as  a  case 
in  which,  under  colour  of  a  bill  for  a  parti^ 
tion,  what  was  sou^t  was  to  esti^lish  a 
title  to  the  property,  of  which  the  plaintiff 
was  out  of  Uie  possession. 

In  the  present  case  the  circumstances  of 
the  property  are  peculiar.  In  this,  as  in  all 
other  cases,  the  plaintifib  on  a  bill  for  a 
partition  must  prove  their  title  to  the 
undivided  part  of  that  property  which  they 
seek  to  have  divided.  Tha«  is  no  such 
rule,  so  £ur  as  I  am  aware,  as  that  a  InU 
for  a  partition  cannot  be  maintained  if  a 
defendant  denies  the  plaintiff's  title  and 
the  title  is  purely  a  legal  one.  I  never 
heard  such  a  rule  laid  d^vn  anywhere.  No 
4H 
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doubt  the  title  must  be  proved,  bat  even 
where  a  plaintiff  has  come  for  a  partition, 
and  has  not  at  once  succeeded  in  proving 
his  title,  this  Court  has  given  him  an 
opportunity  of  producing  fiuther  evidence 
of  it  without  sending  him  to  a  Court  of 
law.  In  the  case  of  Baring  v.  Nask,  Sir 
Thomas  Plumer,  at  the  end  of  a  judgment 
of  great  research,  and  with  which  he  took 
extreme  pains,  says,  "  Where  the  legal  title 
is  under  suspicious  circumstances  a  Court 
of  equity  may  well  pause  in  directing  par- 
tition ;  but  if  the  title  is  clear  a  partition 
is  a  matter  of  right ;  and  it  is  expressly 
stated  in  Parker  v.  Gerard  (1)  that  there 
is  no  instance  of  not  succeeding  in  such  a 
bill,  but  where  there  is  not  proof  of  title  in 
the  plaintiff;  and  in  the  case  of  Cartwrigkt 
V.  Pultney  (2)  the  Court  gave  leave  and 
time  for  the  plaintiff  to  make  out  his  title.^ 
Of  course  if  a  title  cannot  be  made  out  the 
right  to  the  partition  must  fail  entirely. 

The  question,  therefore,  in  the  present 
case  is  this :  the  bill  in  the  suit  is  one, 
primarily,  for  a  partition.  The  great  object 
of  the  suit  is  the  partition,  and  the  reason 
for  wishing  to  effect  that  object  is  the 
increased  value  of  the  property  in  conse- 
quence of  the  discovery  of  some  minerals 
below  the  land.  That  being  so,  the  prime 
object  of  the  suit  being  the  partition  of  the 
property,  and  the  establishment  of  the  title 
to  it  being  only  incidental  to  the  partition, 
the  question  whidi  the  Court  has  to  con- 
sider is,  whether  these  plaintiffii  have  estab- 
lished their  title  to  an  undivided  moiety  of 
this  small  cbse  of  land  % 

The  oireumatances  of  the  oaee  ave,  as  I 
have  said,  extremely  peculiar.  The  plaintiffs 
have  gone  vety  far  back  in  proving  their 
title.  Upon  a  review  of  tiie  whole  di  their 
evidence  as  contrasted  with  that  of  the 
defendants,  who  deny  the  title  of  the  plain- 
tiffs, it  seems  to  me,  certainly,  that  the 
plaintiffs  have  proved  their  titde  very  clearly 
indeed. 

To  begin  with  their  deeds.  The  first  is  a 
deed  dated  so  long  ago  as  1672.  The  close 
of  land  in  question  is,  by  its  prop^  name, 
included  in  the  conveyance ;  and  was  con- 
veyed to  that  fBonily  through  whom  the 
plaintiffs  derive  their  title.    The  next  deed 


(1)  1  Amb.  236. 

(2)  2  Atkyni,  880. 


ia  m  deed  of  irsa  In  l^iat  d^ed  llie  dose 
c^  land  is  again  very  dead^  BMOitnned 
But  it  is  tnentioned  indh  this  penriharty: 
being  mere  land,  it  is,  nevertheless,  apokea 
of  as  '*A11  that  other  mesraa^  er  tene- 
ment commonly  called  or  known  by  the 
name  of  Qwergloed  Yadock,  now  or  late 
in  the  tenure,  possession  or  oecupstioii  of 
Robert  Williams,  at  or  under  the  yearly 
rent  of  \L  10«."  It  has  been  fiiirly  enough 
argued  that  there  is  no  messsage  apoA 
this  close  of  land;  and  that  t^e  wonb 
^  messuage  or  tenenent  '*  are  not «  proper 
descriptioD  of  a  close  of  land  eontaining 
four  acres;  But,  looking  at  aH  ^e  i^uer 
circumstances  of  the  case,  I  have  not  the 
slightest  doubt  that  the  pared  there  de- 
scribed is  'the  ideatiad  dose  of  kiid  bow  in 
question.  It  is  to  beobs«vedthat,  altbnqgk 
the  description  oontaias  the  wofd.  ^mea- 
suage  "  there  is  abo  the  word  ^tenement.'' 
That  word  clearly  is,  I  think,  enough  te 
signify  the  land,  without  any  messuage  at 
all  u|)on  it.  Moreover,  this  estate  passed  m 
the  beginning  ci  the  eightemth  eeutnry, 
about  130  yeam  ago,  by  marriage  to  ^ 
family  of  the  Giffaids.  A  member  of  tkst 
family,  Pet^  Giffuti,  throngh  whom  the 
plaintiffs  claim,  married  an  heiress  of  1^ 
name  of  Roberts,  who  was  entiiled  to  this 
land.  The  title  is,  therefore,  traced  down. 
The  property  remained  in  the  ^Eunily ;  sad 
they  not  being  obliged  to  mortgage  the 
land,  no  other  title-deed  occurs  until  aoom- 
paratively  recent  period.  Bnt  the  clear  and 
important  evidence  in  this  case  ia  &vour  of 
the  plaintiffis  is,  the  proof  of  the  paynaeot 
of  rent  for  this  land  to  the  family  of  the 
Giffards ;  and  the  fact  ^at  those  ckioiing 
under  th^D,  as  to  one  undivided  meiety  of 
this  dose  of  land,  held  it  as  tenants.in  com- 
mon with  the  owner  of  the  neighbouring 
estate. 

As  to  the  whole  of  that  evidence^  how- 
ever, the  plaintiffii*  case  is  met  by  a  deoid 
on  the  pi^  of  the  defendimts,  that  the  renl- 
rdls  or  rentals  are  evidence  at  alL  Some 
cases  were  then  eked  which  really,  have 
nothing  to  do  with  the  present  qaestioii, 
beyond  this,  that  in  Ouiram  v.  MormKod 
(ubi  supra),  a  case  before  the  Court  ef 
Queen's  Bench,  in  which  entries  by  a  thiitd 
party^— entries  madey  not  in  the  dischaiyt 
of  any  duty,  but  simply  by  a  tfaird<  paity 
— were  not  admitted  to  be  legitimate  evi- 
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In  tiiat  oaiM  a  dtdtifictioa  was 
taken  between  entiiee  by  a  third  person 
deceased  and  entnee  by  a  steward.  In 
Bbaaekie  on  EMmuCy  (nbi  sitpra)^  wJnich  isi, 
perhapa^  ^  best  text4>ook  on  the  subject  of 
^^  the  law  of  eviddnee,''  I  find,  on  looking 
at  his  statement  and  summary  of  the  ease 
of  Oub'om  y*  Morewoody  that  he  says  this  : 
^*In  Outram  v.  Morewoody  Lord  Kenyon 
said  that,  although  a  general  right  might 
be  proTod  by  traditionary  ervideace,  a  par- 
tloular  fact  could  not.  There  the  question 
was^  whether  Cow  Close  had  been  p^rt  of 
the  estate  of  Sir  J.  2k)uoh,  out  of  whidi 
certain  rents  and  ooals  had  been  reserved ; 
and  the  Court  held  that  the  &ct  could  not 
be  proved  by  entries  made  by  a  third  per- 
son, deceased,  in  his  books  of  receipts  of 
rents  from  Ms  tenant ;  eudi  entries  being 
considered  as  no  more  tiian  a  dBdaratton  of 
the  fact  by  such  third  person,  which  was 
difiereot  ^m  entries  by  a  steward,  who 
thereby  charged  himseif  with  the  receipt  ai 
money." 

It  has  been  said,  although,  I  think,  with 
no  very  great  force,  that  such  entries,  not 
being  against  the  interest  of  the  person 
making  them,  are  inadmissible.  The  fact  of 
tke  entries  being  against  the  interest  of  the 
person  who  makes  tbem  is  said  to  be 
the  circumstance  that  gives  them  credibility 
aid  establishes  them  as  evidence.  But  I 
tldnk  that  is  not  entirely  an  accurate  view 
of  the  matter.  I  quite  assent,  however,  as 
other  Judges  have  assented,  to  the  state- 
ment of  Mr.  Starkie,  at  p.  347  of  the  same 
Tcdume.  He  there  says  this:  ^' It  may,  how- 
ever, be  observed  that  the  consideration 
that  the  entry  was  made  in  the  course  of 
discharging  a  professicmal  or  (^cial  duty, 
or  even  in  the  ordinary  course  of  business 
in  which  the  party  was  engaged,  seems 
both  in  reason  and  upon  the  auUiorities,  to 
afford  a  much  safer  warrant  for  giviug 
oedit-  to  such  evidence  ^an  is  supplied  by 
the  consideration  that  the  entry  or  declara- 
tion might,  |>os8ibly,  have  been  used  to  the 
prejudice  i)f  the  party,"  Ac  Lord  Hard- 
wick,  in  Manmngv,  Leekmer€(3)y  speaking 
of  what  is  evidence,  says,  "Where  there 
are  old  rentals,  and  bailiffs  have  admitted 
money  received  by  them,  those  rentals  are 
evidence  of  the  payment,  because  no  other 
can  be  had.'* 

(8)  1  Atkyaft,  4^ 


t  Hieissfore,  in  my  opinion,  all  tke  object 
tions  to  the  reception  of  these  rentak  as 
evidence  in  this  ease  are  eatirdy  unfounded. 

I  diould  not  havenotioed  the  authoritieB 
upon  that  part  of  this  cafie  if  it  had  a&t 
been  that  so  much  stress  was  laid  and  t^ 
oase  so  strongly  pressed  upon  them  by 
Mr.  Moigan.  I  think,  howevei^  that  he 
has,  to  say  the  least,  been  obliged,  for  the 
purpose  of  Ms  argument,  to  employ  them 
in  a  way  in  whidi  they  cannot  legitiomtely 
be  used 

Then,  looking  at  these  rentals  themselves, 
thoy  extend  over  the  greater  part  of  a  cen- 
tury and  a  half,  and  leave  to  my  mind  not 
the  sli^test  doubt  that  the  rent — the  pig- 
ment of  which  they  purport  to  shew-^was 
paid  to  the  owners  of  the  Plas  \Jch&  estate 
in  re^>ect  of  this  particular  dose  of  land. 
That  at<me  would  be  enough  to  establish 
dearly,  to  my  aatiafaotion,  the  daim  of  the 
plaintifis.  But  when  I  look  at  the  case  set 
up  by  the  defendants,  that  of  the  plaintiffs 
is,  I  think,  greatly  strengthened.  The  de- 
fendants cannot  deny  that  rent  has  been 
paid,  and  they  cannot  deny  that  r^kt  has 
been  paid  by  tenants.  In  their  answer  (ubi 
mpra}y  they  affect  to  say  that  the  rent — 
which,  according  to  the  eutries,  has  been 
*paid  for  more  than  a  century  and  a  half, 
and  was  probably  paid  before  that — was 
paid  in  respect  of  rent  due  for  equality 
upon  tiie  occasion  of  certain  exchanges. 
Tliat  is  deliberately  and  distinctly  stated  in 
their  answer.  They  there  say — [His  Honour 
^en  read  paragraph  9.  of  the  answer 
(ut  supraj  down  to  the  words  "certain 
exchanges  of  land  effected  many  years  ago 
between  our  predecessors  in  title  and  the 
predecessors  in  title  of  the  plaintiffiB,"  and 
continued] — Now,  the  defendants' case  upon 
that  completdy  broke  down;  indeed,  I  think 
that  statement  was  not  even  mentioned  by 
Mr.  Morgan  in  his  argument  But  it  is 
impossible  to  get  over  it,  and  it  is  equally 
impossible  to  get  over  the  further  state- 
ment in  the  same  paragraph  of*  the  answer. 
That  statement  is  to  this  effect  —  [His 
Honour  read  the  remainder  of  the  para- 
gra|^  (ut  supra  Jy  and  continued] — That  is 
— "  expressed  to  be  made  as  a  quit  rent,  or 
in  respect  of  equality  upon  the  occasion  of 
exchanges."  Three  receipts  were  produced 
— ^from  the  custody  of  the  defendants — 
but  they  totally  contradict  their  case.  Those 
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receipts  are  ordinary  receipts  for  rent,  snch 
as  are  given  to  a  tenant  upon  a  proper 
payment,  by  the  proper  hand  to  receive  the 
rent  It  seems  to  me  unnecessary  to  go 
minutely  through  the  other  parts  of  the 
case,  but  they  also  strengthen  that  of  the 
plaintiffs.  It  must  be  observed,  however, 
that  in  the  year  1838,  which  is  now  thirty- 
one  years  ago,  and  more  than  thirty  years 
before  the  bill  in  this  suit  was  filed,  the 
Tithe  Commissioners,  in  discharge  of  their 
duties,  apportioned  the  tithe-rentcharge  on 
this  estate.  The  statute  makes  the  entries 
by  the  Commissioners  in  their  proceedings, 
when  properly  verified,  evidence  of  the 
matters  therein  stated.  In  the  document 
produced,  and  authenticated  by  the  Tithe 
Commissioners,  one  undivided  moiety  of 
this  very  close  of  land  is  stated  as  part  of 
the  property  in  respect  of  which  they 
discharged  their  duty.  That  was,  however, 
attempted  to  be  got  rid  of  in  this  way  :  it 
was  said,  in  effect,  that  the  predecessor 
of  the  defendants,  the  persons  who  oppose 
the  title  of  the  plaintiffis,  lived  a  great  way 
from  the  property  in  question ;  that  the  de- 
fendants themselves  now  live  twenty  miles 
from  it,  and  that  they  or  their  predecessor 
did  not  hear  of  the  commutation,  and  pro- 
bably had  no  notice  of  it.  But  the  act  of 
parliament  requires  these  things  to  be  done, 
not  in  a  comer,  but  upon  notice  in  all  the 
most  public  places ;  so  that  it  is  impossible 
to  treat  this  document  otherwise  than  as 
a  public  one,  and  as  public  evidence  that 
at  that  time  the  owner  of  the  undivided 
moiety  of  this  field  was  aware  of  the  facts. 
That  being  so,  it  appears  to  me  that  the 
plaintiffs  have  established  their  title;  and 
that,  they  having  established  a  title  against 
a  case,  which  though  deliberately  set  up 
by  the  defendants*  answer,  has  failed,  this 
case  does  not  come  within  the  ordinary 
rule  as  to  the  costs  of  a  partition  suit. 
Mr.  Fry,  do  you  ask  for  costs  1 
Mr,  Pry, — Yes,  I  do. 

Stuabt,  V.C, — Well  the  case  is  one  in 
which  the  title  of , the  plaintiffs  has  been 
disputed  upon  grounds  which,  in  my  opinion 
have  entirely  failed  I  think  therefore  that 
the  plaintiffs  must  have  the  declaration  which 
they  pray  by  their  bill,  vir^  that  they  are 
entitled  to  an  undivided  moiety  of  the  field 
Calle4  Wereglodd  Fudog;  and  the^e  must 


be  m  decree  that  a  partition  sbaU  be  made 
of  the  field,  with  costs. 

Soliciton— Bfr.  Jolm  Flower,  agent  or  Mr.  B.  N. 
Heane,  Newport,  Sakip^  for  pluintiflw ;  Mr.  J. 
Whitebouee,  for  defendantB ;  Menn.  Kimber  & 
Ellis,  Agents  for  Messn.  Dewes  k  Co.  Nnnealoo, 
for  other  parties  interested. 


GIBBS  V.  HAKDraO. 


Stuabt,  V.C.  ) 
July  27.      i 

Husband  and  Wife — Agreement  to  lA^e 
Apart;  for  the  Execution  of  a  Separatum 
Deed;  and  far  securing  an  Annuity  to  the 
Wife — Specific  Performcmce — Decree. 

On  the  5th  of  July,  1865,  a  husband  and 
his  father-in-laWf  on  behalf  of  his  daughter^ 
the  wife,  entered  into  a  contract,  by  tMch 
it  was  agreed  thai  the  husband  and  wife 
should  live  apart,  and  that  the  husband 
should,  when  required,  execute  a  deed  of 
separation  with  all  usual  and  proper  clauses^ 
and  should  secure  a  sum  of  40L  a  year  to 
the  wife  for  her  maintenanee  and  thai  of 
their  child.  The  wife  was  not  named  a  party 
to,  but  she  signed,  the  contract.  The  husband 
and  wife  separated.  The  wife  was  for  some 
time  afterwards  maintained  by  her  father, 
and  he  supported  her  child.  The  husband 
paid  the  annuity  regularly  till  October^ 
1867.  The  father-in-law,  in  pursuance  of 
the  contract,  prepared  a  separaiion  deed^ 
by  which  the  annuity  was  to  be  secured 
by  a  charge  on  some  landed  property  of  the 
husband,  and  he  wcu  to  covenant  for  the 
payment  of  the  annuity  for  a  term  of  ninety- 
nine  years,  if  his  wife  should  so  long  kve. 
The  proposed  deed,  however,  -contained  no 
covenant  by  the  father-in-law  to  indemntfy 
the  hudtand  against  his  wtfe's  debts.  The 
husband  refused  to  execute  the  deed,  Ihe 
father-iurlaw  and  the  wife  then  instituted  a 
suit  for  the  specific  performanee  of  the 
agreement  of  the  5th  of  July,  1865. 

Held,  that  the  plaintiffs  were  entitled  to 
have  a  proper  separation  deed  executed  by 
the  husband;  that  he  ufos  bound  to  secure 
the  annuity,  though  not  by  a  charge  on  his 
landed  property;  and  that  he  must  pay  the 
costs  of  the  suit^ 

The  plaintiffs  in  this  suit  were  Mr. 
Joseph  Qibbs    and    Alice    Harding,    his 
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daughter,  the  wife  of  the  defendant  Mr. 
Thomaa  Archer  Harding,  by  her  fother  as 
next  Mend  The  defendants  were  Mr. 
Harding  and  Victoria  Maria^  his  infSont 
daoghter. 

inie  bill  in  the  suit  stated  that  on  the 
1st  of  March,  1857,  Mr.  Harding  married 
Alice  Qibbs.  No  settlement  was  executed 
on  the  marriag&  There  were  issue  of  the 
marriage  four  diildren,  three  of  whom  died 
prior  to  1865,  and  the  fourth,  Victoria 
Maria  Harding,  was  now  residing  with 
Mr.  Gibbs.  Differences  arose  between 
Mr.  and  Mrs.  Harding,  in  conseqnence  of 
which  it  was  agreed  between  them  and 
Mr.  Gibbs  that  Mr.  and  Mrs.  Harding 
should  thenceforth  live  separate  and  apart 
The  following  agreement  was  accordingly 
entered  into  between  the  plaintiff  Joseph 
Gibbs  and  the  defendant  Thomas  Archer 
Harding,  and  signed  by  them  and  Mrs. 
Harding  :  "  Memorandum  of  agreement, 
made  Uiis  5th  day  of  July,  1865,  be- 
tween Thomas  Archer  Harding,  of  the 
one  part,  and  Joseph  Gibbs,  of  the  other 
part  Whereas,  differences  having  arisen 
between  the  said  Thomas  Archer  Harding 
and  Alice  his  wife,  the  daughter  of  the  said 
Joseph  Gibbs,  it  hath  been  agreed  between 
the  said  Thomas  Archer  Harding  and  the 
said  Joseph  Gibbs,  on  behalf  of  his  said 
daughter,  that  the  said  Thomas  Archer 
Harding  and  his  said  wife  should  live  apart, 
and  the  said  Thomas  Archer  Harding  doth 
hereby  agree  with  the  said  Joseph  Gibbs, 
when  thereunto  required,  to  execute  and 
sign  a  deed  of  separation,  to  be  prepared 
by  Messrs.  Bradford  &  Foots,  to  contain 
all  usual  and  proper  clauses,  and  also  to 
secure  the  sum  of  40/.  a  year,  to  commence 
from  this  date,  and  to  be  paid  by  equal 
quarteriy  payments  by  tiie  said  Thomas 
Archer  Harding,  for  the  maintenance  of 
his  wife  and  child ;  but  if  the  said  wife 
should  now  be  in  the  family-way  and  have 
another  child  within  eight  montiis  from 
this  time,  then  the  sum  of  iOL  shall  be 
increased  to  50/.,  to  be  paid  in  like  manner 
as  the  40/.  provided  for  so  long  as  such 
child  shall  live,  and  the  cost  of  the  deed  of 
separation  and  of  this  agreement  shall  be 
paid  in  equal  portions  by  the  parties  hereto. 

(Signed)     ^'  Thomas  Archer  Harding. 
"Joseph  Gibbs. 
"AUce  Harding." 


Mrs.  Harding  was  not  in  the  &mlly-way 
at  the  date  of  the  agreement,  and  had  no 
child  bom  since  the  date  thereof 

The  IhU  then  stated  that  ever  since  the 
date  of  the  agreement,  and  on  the  fedth 
and  in  pursuance  of  i1^  Mrs.  Harding  had 
lived  separate  and  apart  from  her  husband, 
and  had  forborne  from  suing  him  for,  or 
otherwise  endeavouring  to  obtain  or  claim- 
ing frt)m  him  any  restitution  of  coigugal 
rights,  or  return  to  cohabitation,  or  alimony 
or  maintenance  for  herself  or  her  child 
(save  that  the  said  annuity  of  40/.  had 
been  claimed,  but  the  last  two  quarters 
thereof  had  not  been  paid  pursuant  to 
the  agreement),  and  she  had  in  all  re- 
spects performed  the  agreement  She  lived 
with  and  was  maintained  by  her  &ther 
from  the  date  of  the  agreement  to  the 
12th  of  October,  1865,  when  she  went  into 
a  situation  as  a  domestic  servant,  where 
she  had  ever  since  continued,  and  was  now 
maintaining  herself  by  her  labour.  The 
infant  defendant,  her  daughter,  had  from 
the  date  of  the  agreement  to  the  present 
time  lived  with  the  plaintiff  Mr.  Gibbs, 
and  been  chiefly  maintained  by  him.  He 
had,  with  the  ud  of  what  Mr.  Harding 
had  paid  on  account  of  the  annuity,  main- 
tained Mrs.  Harding  during  the  aforesaid 
period  of  three  months,  and  the  infant 
defendant  during  the  aforesaid  period  of 
between  two  and  three  years,  in  reliance 
on  the  agreement  and  on  the  annuity ;  and 
he  had,  in  reliance  on  the  agreement,  foi^ 
borne  fh)m  suing  Mr.  Harding  for  the  cost 
of  such  maintenance  (which  had  exceeded 
the  annuity)  or  for  any  part  thereof;  and 
he  had,  on  the  faith  and  in  pursuance  of 
the  agreement,  paid  one  moiety  of  the  costs 
of  it.  He  had  also  caused  to  be  prepared, 
by  Messrs.  Bradford  &  Foots,  the  engross- 
ment of  a  deed  of  separation  pursuant  to 
the  contract,  and  paid  one  moiety  of  the 
cost  thereof;  and  he,  as  well  as  Mrs.  Har- 
ding, had  in  all  respects  performed  and 
caused  to  be  performed  the  agreement  on 
his  part.  The  bill  further  stated  that  Mr. 
Haiding  had  paid  the  annuity  to  Mr.  Gibbs 
as  trustee,  and  upon  the  trusts  aforesaid, 
in  pursuance  and  part  performance  of  the 
agreement,  save  tiie  last  two  quarterly 
payments  thereof;  but  he  had  refused  to 
make  those  payments,  or  to  pay  the  annuity 
for  the  fbture,  or  to  execute  any  separation 
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deed  wliatever  {rarsuant  to  the  agreement, 
or  in  any  way  to  secure  the  annuity  of 
40/.,  or  perform  the  agreement  for  the 
future.  Mr.  Gibbs  caused  to  be  prepared, 
pursuant  to  the  agreement,  and  submitted 
to  Mr.  Harding  for  his  execution,  a  deed  oi 
se]:)aration,  charging  the  annuity  on  certain 
real  estates  of  Mr.  Harding,  at  Wansborough, 
to  which  he  was  entitled  in  fee  simple, 
subject  to  certain  charges  thereon ;  and 
the  plaintilfs  were  ready  and  willing  and 
thereby  offered  to  execute  that  or  any  other 
proper  separation  deed  pursuant  to  the 
agreement;  but  Mr.  Harding  wholly  re- 
fused to  execute  any  separation  deed  what- 
ever. 

Mrs.  Harding  was  of  the  age  of  twenty- 
sdx  years  or  thereabouts,  and  the  value  of 
the  annuity  for  her  life  exceeded  600/. 

Mr.  Gibbs  had  expended  on  the  mainte- 
nance of  Mrs.  Harding  and  of  her  daughter 
since  the  date  of  the  agreement  a  sum 
considerably  exceeding  the  annuity  of  40/. 
from  that  date.  Mr.  Harding  had  not 
contributed  to  such  maintenance  beyond  the 
payment  of  the  annuity,  so  far  as  he  had 
paid  the  same  as  aforesaid. 

Neither  Mrs.  Harding  nor  her  daughter 
had  any  property  or  means  of  subsistence 
save  the  annuity  of  40/.  The  bill  charged 
that  the  rents  and  profits  of  Mr.  Harding's 
real  estate  at  Wansborough  were  sufficient 
to  meet  the  annuity,  and  that  he  onght 
thereby  or  otherwise  duly  to  secure  the 
same,  and  that  the  infant  defendant  in 
respect  of  the  annuity  was  a  proper  party 
to  the  suit.  The  bill  then  prayed  that 
Mr.  Harding  might  be  decreed  specifically 
to  perform  the  agreement  of  the  5th  of 
July,  1865,  and  to  execute  the  said  sepa- 
ration deed  so  prepared  as  aforesaid,  or 
some  proper  separation  deed  to  be  approved 
by  this  Court  according  to  the  agreement, 
and  to  pay  the  annuity  and  do  all  other 
acts  pursuant  to  the  agreement,  the  plaintiffs 
thereby  offering  specifically  to  perform  the 
agreement  on  their  part;  that  if  necessary 
an  account  mi^t  be  taken  of  the  annuity, 
and  the  defendant  Mr.  Harding  decreed  to 
pay  the  same;  that  he  might  pay  the  costs 
of  the  suit;  and  that  for  the  purposes  afore* 
said  all  proper  inquiries  might  be  made 
and  directions  given. 

Mr.  Harding,  by  his  answer,  raised  seve* 
ral  matters  of  defence  to  the  bill,  of  which 


the  Otyffft  expusesed  ftk  dki^profattti^ 
but  to  which  it  is  not  necessary  more  p«r- 
ticularly  to  refer.  He  also  denied  aevend 
of  the  plaintiffs'  aUegatimis.  He  stetod 
with  respect  to  the  non-payBMut  of  tto  tm^ 
quarters  of  the  annuity  that,  in  the  month 
of  January,  186S,  he  tendered  the  som-of 
10/.  as  a  quarterly  payment  of  the  annnal 
sum  of  40/.,  to  Mr.  Foote,  the  plaintiffB* 
solicitor ;  that  Mr.  Foote  refused  to  accept 
it,  alleging  Idiat  the  plainti&  would  pre^ 
to  have  a  gross  sum  (mentionii^  the  sum 
of  500/.)  paid  in  fuU  discharge  of  ^c 
annuity,  or  to  have  it  secured  by  a  diarge 
on  land  belonging  to  Mr.  Harding.  He 
refused  to  entertain  either  proposal;  but 
(as  he  subsequently  deposed)  he,  rather 
than  incur  litigation  in  the  matter,  con- 
sented to  pay  350/.  in  ^tis&otion  of  all 
claims  against  Mm.  That  propotel  was 
however  declined.  He  further  stated  by  bis 
answer  that,  in  May,  1868,  he  went  to  the 
office  of  Mr.  Foote,  and  offered  him,  on 
behalf  of  Mrs.  Harding,  the  sum  of  20i. 
for  two  quarters  of  the  annuity ;  that 
Mr.  Foote  refused  to  accept  it,  and  said 
that  as  the  matter  had  gone  so  &r  it  mnst 
proceed,  as  there  would  be  expenses  to  pay; 
that  he  again  tendered  the  SO/.,  saying, 
"  Here  is  the  money,"  but  that  Mr.  Foote 
reftised  to  accept  it. 

Mr.  Foote  in  his  evidence  posilavely 
denied  those  all^tions  of  Mr.  Harding 
as  to  the  tender  of  the  10/.  and  the  30/. 

Mr.  Harding  farther  stated,  with  ree^Mct 
to  his  refusal  to  execute  the  deed  of  sepsaa- 
tion  which  Mr.  Gibbs  had  caused  to  be 
prepared,  that  some  time  after  die  dtii  of 
Jnly,  1865,  Mr.  Foote  called  Mr.  Hanling 
into  his  office  and  asked  him  to  execute  a 
deed  of  separation  between  himself  and  his 
wife.  Mr.  Harding  had  nevdr  before  seen 
that  deed.  He  tberenpon  requested  Mr. 
Foote  to  read  it  over  to  him,  whldi  Mr. 
Foote  proceeded  to  do.  But  when  Mr.  Hard- 
ing found  it  was  intended  that  by  the  diced 
his  small  landed  property  at  Wao^xmmgfa 
should  be  charged  with  the  payment  of  tibe 
annuity,  he  refused  to  execute  Uie  deed 
Those  idlegations  were  also  contradieted  or 
qualified  by  liie  evidence  of  the  plainti& 

It  appeared,  however,  that  tlie  dnA 
of  t^e  deed  had  proposed  by  way  of  an 
additional  security  for  the  annuity,  ^mI 
Mr.  Harding  shonld  covemmt  witii  Uk* 
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QikbB  to  pay  it  for  a>  term  o£  miMly-iiuie 
3r«ara  if  Mm.  Hardiug  «liocikl  $fy  long  liv«^ 
but  the  draft  eoiitawed  no  covenant  by  Mr. 
Qibbe  to  indeamify  Mr.  Hardiag  against 
bia  wife's  debts. 

Mr^  Ortme  and  Mr^  Bagfshatoei  for  tha 
plaintifik-^The  simple  questioB  in  this 
case  is  whether  the  pLuntifiBs  are  not  enti* 
tied  to  the  execution  by  Mr.  Harding  of 
some  separation  deed,  which  shall  contain 
all  the  covenants  usual  and  proper  in  such 
cases,  and  which  shall  also  provide  the 
best  secaiity  he  can  give  for  the  payment 
of  the  annuitgr.  It  is  too  late  now  to  say 
that  agreements  of  this  nature  cannot  be 
enforc^ — 

WiUoH  V.  WiUon^  U  Sim.  40^;  &  c 
14  Law  J.  Rep.  (i^.s.)  Ohanc.  204 : 
on  appeal  1  H.K.  Cas..  538 ;  5  Ibid« 
40. 

WalromI  V.  Walrondy  Johns.  18 ;  s.  O4 
28  Law  J.  Rep.  {».».)  Chanc  97. 
It  is  true  that  Mrs.  Hsrding  is  not  named 
a  party  to  the  contract,  but  her  father  is, 
on  her  behalf  as  trustee  for  her.  In  that 
w^  she  can  make  a  vajid  contract  with  her 
husband — 

Williams  v.  BaUy^  Law  Rep.  2  £q. 
.  Ca.  73L 
There  is  no  want  of  mutuality  in  the  agree- 
ment ;  there  is  a  good  oousideration  for  it ; 
it  has  been  acted  on  by  the  parties  to  it ; 
and  the  Court  will,  therefore,  give  the 
pUintiffs  the  relief  they  pray  by  their 
bilL 

i&r.  Dickinson  and  Mr.  W*  W,  Koftt- 
lahf  for  the  defendant  Mr.  Harding. — This 
case  is  one  that  ought  never  to  have  been 
brought  into  oourt  1.  The  agreement  is 
vague  and  uncertain  in  its  terms.  It  does 
indeed  say  that  the  proposed  deed  of 
separation  is  to  contain  "  all  usual  and 
proper  clauses;*'  but  it  does  not  specify 
then,  neither  does  it  make  any  provision 
for  indemnifying  the  defendant  against  his 
wife's  debts,  nor  point  out  who  are  to  enter 
into  the  requisite  covenants^  The  plointiffii 
eannoi  therefore  call  upon  the  defendant 
to  execute  any  deed  "  in  aocordance  with 
the  agreement''  But  that  agraement  is  their 
<inly  pretence  to  an  equity.  2.  The  agree* 
mimt  is  entirely  voltmtaiy*  The  faet  o| 
Mr  Gibhs  having  for  a  time  -maintained 


Me&  Harding  and  her  child  fonns  no  eon* 
aideration  for  it  Mr.  Harding  is  still  liable 
to  keep  them,  and  would  .be  even  if  he 
were  to  execute  the  deed  Further,  Mr« 
Harding  paid  the  annuity  regularly  till 
October,  1867.  It  was  refined  (as  we  eon<^ 
tend)  by  the  solicitor  of  the  plaintiffs  early 
in  1868.  The  bill  in  this  suit  was  filed  in  June, 
1868,  after  Mr.  Haiding  had  so  far  fiilfilled 
his  part  of  the  contract.  But  those  payments 
which  Mr.  Harding  made  cannot  in  any 
way  operate  as  an  acknowledgment  by  him 
that  he  is  otherwise  bound  by  the  agree* 
ment  to  execute  the  proposed  deed  3L 
There  is  no  mutuality  in  the  agreement. 
It  is  in  terms  binding  only  on  Mr.  Hard^ 
ing*  Even  if  Mr.  Gibbsean  sue  him  upon  it 
(which  however  we  deny)  it  is  perfectly 
plain  that  he  cannot  compel  Mr.  Gibbs  to 
perform  it  Furtheimore,  Mr.  Qibbs  is  not 
bound  by  it  to  enter  into  any  covenants 
with  Mr.  Harding.  But  he  is  entitled  (if 
he  executes  a  separation  deed)  to  a  eove^ 
nant  from  Mr.  Qibbs  to  indemnify  him 
against  hia  wife's  debts — 

Walrond  v,  Walrondf  ubi  supra.. 
4.  The  agreement  ii  an  illegal  one.  Mrs. 
Harding  is  not  a  party  to  it ;  and  even  if 
she  were  so,  as  there  is  no  consideration 
for  it,  that  would  not  avail.  Whatever  may 
be  the  state  of  the  law  now  as  to  contracts 
between  a  husband  and  his  wife  for  a  sepa- 
ration between  them,  this  is  a  contract  (if 
a  contract  at  all)  between  a  husband  and 
his  father-in4aw  that  the  husband  will  live 
apart  from  his  wife.  That  is  a  contract  by 
which  it  is  evident  one  man  cannot  bind 
another,  even  if  it  be  not  (as  in  fact  it  is) 
contrary  to  public  policy,  and  void  on  that 
account  5.  The  original  agreement  in  this 
ease  was  intended  for  the  benefit  of  both 
Mrs.  Harding  and  her  child;  but  the 
deed  contains  no  provision  for  the  main- 
tenance of  the  infant  defendant  The 
proposed  covenant  that  Mr.  Harding  shall 
pay  the  40 L  a  year  **  for  ninety-nine  years 
if  his  wife  shall  so  long  live,"  will,  if  he 
exeeutea  it  and  dies  to-morrow,  leave  his 
property  chaiged  with  the  annuity,  which 
is  not  what  he  intended  ;  and,  moreover,  if 
his  widow  were  thai  to  die  the  child  would 
not  be  benefited  by  that  arrangement.  But 
in  strict  law,  this  Court  cannot  enforce  any 
agreement  for  the  maintenance  of  the  child. 
'Hm^  again,  this  agreement  is  silent  as  to 
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any  landed  property  of  Mr.  Harding.  It  is 
neither  a  chaige  on  his  land  nor  a  covenant 
to  create  one,  nor  to  do  any  act  that  shall 
at  a  fdtore  day  create  a  cluuge  on  his  real 
estate.  This  Court  will  not  therefcnre  make 
a  decree  for  that  purpose — 

The  Couniearof  MomingUm  v.  Keane^ 
2  DeGexdbSm.292;  s.c27LawJ. 
Rep.  (N.S.)  Chanc.  791. 
Wil8Qn  V.  Wilson^  ubi  supra, 
was  a  very  different  case  from  this.  There 
the  consideration  for  the  deed  was  a  valuable 
one.  Among  the  covenants  inserted  in  the 
deed  by  the  Master  was  one  to  indemnify 
the  husband  against  the  wife's  debts.  The 
husband,  however,  contended  that  he  was 
entitled  to  a  covenant  to  indemnify  him 
against  all  the  debts  which  he  owed  when 
he  entered  into  the  articles,  in  pursuance  of 
which  the  separation  deed  was  to  be  exe- 
cuted. But  that  was  a  mistake.  Moreover, 
in  that  case,  the  abandonment  of  some  pro- 
ceedings in  the  Ecclesiastical  Courts  formed 
part  of  the  consideration. 

Walrond  v.  Walrondy  ubi  supra, 
was  much  more  like  this  case.    Upon  the 
whole  the  bill  ought  to  be  dismissed,  and 
with  costa 

Mr,  A.  Langley^  for  the  infant  defendant 

Stuabt,  V.C. — The  agreement  in  this 
case  is  one  for  the  separation  of  the  husband 
and  the  wife ;  and  the  parties  to  the  agree- 
ment are  the  father  of  the  wife,  on  her 
behalf,  and  the  husband.  The  agreement  is 
signed  by  the  parties  to  it,  and  also  by  the 
wife. 

No  doubt  the  wife  is  a  married  woman; 
but  as  such  she  is,  in  my  opinion,  as  much 
bound  by  the  agreement  as  any  married 
woman  can  be. 

It  was  argued  that  there  is  no  sufficient 
consideration  for  the  agreement.  As  to  that, 
the  agreement  is,  in  terms,  to  the  effect 
that  the  husband  and  wife  shall  live  apart. 
The  agreement,  so  expressed,  is  made  and 
entered  into  between  Uie  father  of  the  wife, 
on  her  behalf,  and  the  husband;  and  it 
stipulates  that  the  husband  will,  when 
thereunto  required,  execute  and  sign  a  deed 
of  separation,  to  be  prepared  by  Messra 
Bradford  k  Foote,  to  contain  all  usual 
and  proper  clauses ;  and  also  to  secure  the 
sum  of  40^  a  year,  to  commence  from  the 


date  of  the  agreement,  and  to  be  paid 
quarterly  by  the  husband  fot  the  mainte- 
nance of  his  wife  and  chUd.  The  annuity  of 
40/L  was  to  be  increased  to  50/.  a  year  in 
case  there  was  another  child  bom  within 
eight  months  afterwards,  and  for  so  long  as 
tbkt  other  child  should  live. 

The  agreement  has  been  acted  on  by  the 
fiEither  of  the  wife,  who  is  now  maintaining 
the  only  child  of  his  daughter,  and  by  the 
husband,  the  defmdant  Mr.  Harding.  Bat 
where  the  &ct8  of  a  case  shew  that  some- 
thing has  been  done  by  the  parties  to  a 
contract,  in  pursuance  of  it,  and  on  the 
faaith  of  its  being  fully  completed,  this 
Court  will,  if  the  agreement  be  one  that  ia 
not  in  other  respects  illegal  or  improper, 
enforce  the  specific  performance  of  it 

It  appears  from  the  evidence  in  this 
case  that  the  father  of  the  wife  has  caused 
a  deed  to  be  prepared  pursuant,  as  he  states, 
to  the  agreement  The  deed  is  a  short  one. 
The  husband  having  agreed  to  *' secure" 
the  40/.  annuity,  the  deed  proposes  to  cany 
out  that  part  of  the  contract  by  charging 
the  annuity  on  certain  lands  at  Wans- 
borou^  to  which  the  husband  is  entitled 
in  fee  simple.  In  my  opinion,  however, 
there  is  not  in  the  original  agreement  suffi- 
cient to  justify  the  plaintiff  Mr.  Joseph 
Gibbs  in  calling  upon  Mr.  Harding  to  secure 
the  annuity  by  a  charge  on  his  landed 
property. 

It  also  appears  that  Mr.  Harding  was 
advised  not  to  execute  the  deed  as  pre- 
pared, and  he  has  not  done  sa  No  doubt, 
it  might  have  been  advantageous  for  the 
parties  if  he  had  done  so;  and,  if  he  is 
well  advised,  he  may  even  now  execute  it 
He  is  bound  to  see  that  a  proper  and  suffi- 
cient security  is  given  for  the  annuity.  I 
am  not  disposed  to  make  a  decree  in  tiie 
exact  terms  of  the  prayer  of  the  bilL  But 
if  Mr.  Harding  will  not  execute  the  pro- 
posed deed,  I  must  direct  a  reference  to 
chambers  with  respect  to  the  execution  of 
one  in  pursuance  of  the  agreement;  such 
deed  to  contain  the  clauses  usual  and 
proper  in  separation  deeds,  and  to  effectually 
secure  the  payment  of  the  annuity  accord- 
ing to  the  contract 

Having  regard  to  the  position  and  con- 
duct of  t£e  parties  to  this  suit,  I  cannot  but 
feel  the  greatest  possible  reluctance  to  niake 
any  decree  in  it  Still,  upon  the  whole  case, 
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I  am  bound  to  make  one,  and  it  must  be 
a  decree  for  the  specific  performance  of  this 
agreement  of  the  5th  of  July,  1865,  accom- 
panied with  the  reference  to  chambers  (if 
necessary)  for  the  purposes  I  have  stated. 
I  think  also  that  Mr.  Harding  must  pay 
the  costs  of  the  suit 

SoHoitora — Messrs.  Few  &  Co.,  agents  for  Messrs. 
Bradford  k  Foote,  Swindon,  for  plaintiflb ;  Mr. 
William  Moon,  agent  for  Messrs.  Townsend  k 
Onnond,  Swindon,  for  defendants. 


Stuart,  V.C. 
May  22. 


FALLOWS  V,  BLATTER. 


Cotmty  Court  Plaint — Appeal — Costs, 


The  rule  of  law  that  costs  should  follow 
the  result  of  an  appeal  wUl  not  he  adopted 
by  the  Court  of  Chancery  in  county  court 
appeals, 

Mr.  Coote,  a  defendant  to  a  plaint  filed 
in  the  county  court  of  Huntingdon,  appealed 
against  the  decree  and  order  on  further  con- 
sideration made  agauist  him,  and  the  Vice 
Chancellor  (as  noted  in  the  Law  Journal 
Notes  of  Cases,  1869,  p.  71)  held  that  he 
had  been  improperly  made  a  defendant, 
and  reversed  as  to  him  the  original  decree 
and  the  order  on  further  consideration, 
giving  him  costs  of  and  including  the  ori- 
ginal decree. 

Mr,  Bristowe  now  moved  on  behalf  of 
Mr.  Coote,  the  appellant,  to  vary  the  order 
as  drawn  up  by  the  Registrar,  on  the  ground 
that  it  did  not  give  him  the  costs  of  his 
successful  appeal.  He  contended  that  it  was 
the  universal  rule  at  law  that  the  successful 
party  on  an  appeal  from  a  county  court 
should  have  his  costs  of  appeal,  and  that 
it  was  of  great  importance  that  the  same 
rule  should  prevail  in  equity.  The  words 
of  section  18.  of  the  28  &  29  Vict.  c.  99. 
(the  County  Court  Equitable  Jurisdiction 
Act),  directing  the  Court  to  make  such 
order  with  respect  to  the  costs  of  the  appeal 
as  the  Court  should  think  proper,  were 
exactly  similar  to  those  used  in  the  13  <&  14 
Vict.  c.  61.  8.  14,  which  had  been  fully 
Nbw  Siiisi,  38.— OflAva 


considered  in  the  Court  of  Common  Pleas 
in  the  case  of 

Schroder  v.  Ward,  13  Com.  B.  Rep. 
410;  S.C.  32  Law  J.  Rep.  (n.s.) 
C.P.  150. 
In  that  case  Willes,  J.,  in  delivering  judg- 
ment and  granting  a  new  trial,  said 
"The  costs  are,  by  the  14th  section  of  the 
13  (&  14  Vict  c.  61,  placed  at  the  discre- 
tion of  the  Court,  and  it  was  very  early 
laid  down  as  a  general  and  almost  inflexible 
rule  that  the  successful  party  on  the  appeal 
should  have  the  costs;  were  it  otherwise 
a  successful  appeal  would  in  most  cases  be 
worse  than  useless.  In 

Foster  v.  Smith,  18  Com.  B.  Rep.  156, 
161, 
where  the  decision  of  the  county  court 
Judge  was  reversed  and  a  new  trial  ordered, 
the  Court  unanimously  held  that  the  appel- 
lant was  entitled  to  costs.  The  learned 
Judge,  after  noticing  that  in  that  case 
it  was  urged  by  Mr.  Collier  that  the  re- 
spondent ought  not  to  be  visited  with 
costs  for  the  misdirection  of  the  Judge, 
and  that  notwithstanding  that  argument 
the  decision  was  reversed  with  costs,  laid 
it  down  as  a  general  rule  that  the  costs 
of  appeal  would  always  be  allowed  unless 
there  were  special  circumstances,  and  those 
special  circumstances  of  a  substantial  cha- 
racter. 

Stuart,  V.C.  —  The  rule  of  common 
law  that  costs  should  follow  the  result  of 
an  appeal  is  contrary  to  the  practice  of 
Lord  Eldon,  Sir  William  Grant,  and  all 
the  great  authorities.  It  has  never  been  the 
rule  of  the  Court  of  Chancery,  and  shall 
not  be  introduced  by  me.  This  Court  takes 
into  consideration  the  conduct  of  the  parties 
during  the  litigation  and  other  circum- 
stances in  determining  the  question  of 
costs,  and  to  make  the  party  who  has 
been  successful  in  the  Court  below  pay  the 
costs  of  both  parties  on  appeal  would  be  to 
make  him  pay  for  the  mistake  of  the  Judge. 
The  motion  to  vary  the  order  as  drawn  up 
must  be  refused. 

Solidton — Mr.   Herbert    Wright,    Birminf^ham, 
for  pUuntiffs ;  Mr.  H.  Montagu,  for  defendant. 
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fin  re  the  eubopean  cen- 

JaMES,  V.C.J        TRAL  &AILWAY   COMPANY 

June  3.      J      (UMITED.) 

V  (custard's  ccue,) 

Company — Contrihuiory — Application — 
Alteration  in  Amount  of  Shares — Allotment 
— Practice — Right  to  Begin, 

The  prospectus  and  memorandum  of  asso- 
ciation of  a  limited  company  stated  that 
the  capital  of  the  company  was  divided  into 
shares  of  20/.  eachy  and  that  the  first  issue 
would  be  of  20L  shares.  The  memorandum 
and  articles  of  association  contained  a  pro- 
vision  for  consolidating  the  201,  shares  into 
shares  of  larger  amount.  Upon  the  faith  of 
the  prospectus  and  memorandum  of  associ- 
ation O.  applied  for  twenty-five  shares  in  the 
company.  Subsequently  to  his  application, 
in  pursuance  of  the  provision  in  that  behalf 
all  the  shares  of  the  company ^  before  any  of 
them  had  been  issued,  were  converted  from 
20/.  shares  to  40/.  shares.  Twenty  40/.  shares 
were  allotted  to  O,  He  was  not  aware  of 
the  alteration  in  the  amount  of  the  shares 
till  some  time  afterwards,  and  never  acqui- 
esced in  the  alteration.  On  a  summons  by 
the  official  liquidator  of  the  company  for  G, 
to  shew  cause  why  he  should  not  be  settled 
upon  the  list  of  contributories  : — Held,  that 
G.  uHis  a  contributory  to  the  company  in 
respect  of  twenty  shares  of  201.  each. 

Upon  G,*s  counsel  admitting  that  he  was 
prima  facie  a  shareholder  in  the  company, 
— Held,  that  he  had  a  right  to  begin  on  a 
summons  in  the  form  above  mentioned. 

This  was  a  summcms,  taken  out  by  the 
official  liquidator  of  the  above-named  com- 
pany, for  Mr.  Gustard  to  shew  cause  why 
he  should  not  be  settled  on  the  list  of  con- 
tributories in  respect  of  twenty  shares  of 
40/.  each. 

Mr.  Kay,  for  the  official  liquidator,  in 
support  of  the  summons,  claimed  the  right 
to  begin. 

Afr.  Amphlett,  for  Mr.  Gustard,  said 
that  by  the  summons  he  was  called  upon 
to  shew  cause,  and  was  therefore  entitled 
to  begin.  In  reply  to  the  Vice  Chancellor, 
he  said  he  admitted  that  Mr.  Gustard  was 
prima  facie  the  holder  of  the  shares,  his 
name  being  on  the  register  in  respect  of 


them.  Thereupon  the  Vice  Chancellor  said 
that  Mr.  Amphlett  had  the  right  to  b^in 
and  shew  cause. 

The  above-named  company  was  registoed 
on  the  20th  of  January,  1864,  with  a  memo- 
randum and  articles  of  association.  Hie 
memorandum  of  association  contained  the 
following  statement :  "The  nominal  capital 
of  the  company  is  1,400,000/.,  subject  to 
be  increased  or  modified.  First  iasae 
700,000/.,  in  35,000  shares  of  20/.  each, 
the  remaining  700,000/.  to  be  raised  here- 
after in  shares,  bonds  or  obligations  as  the 
board  of  directors  may  from  time  to  time 
deem  advisable.**  The  articles  of  association 
also  contained  the  following  clauses:  "The 
nominal  capital  of  the  company  shall  con- 
sist of  1,400,000/.  sterling,  to  be  paid  at 
the  time  and  in  manner  hereafter  pro- 
vided. The  first  issue  thereof^  consisting 
of  700,000/.,  in  35,000  shares  of  20/.  each. 
The  remaining  700,000/.  to  be  raised  here- 
after in  shares,  bonds  or  obligations  as  the 
board  of  directors  may  from  time  to  time 
deem  advisable.  But  the  board  may  from 
time  to  time,  by  a  resolution  passed  by  a 
majority  consisting  of  not  less  than  two- 
thirds  of  the  whole  number  of  directors, 
consolidate  the  shares  into  shares  of  a  large  r 
nominal  value,  so  that  the  shares  when 
consolidated  shall  together  be  equivalent  in 
nominal  value  to  the  nominal  ^ue  of  the 
original  shares  before  consolidation." 

About  the  beginning  of  the  year  1864, 
a  prospectus  was  issued  marked  "  Private 
and  confidential,**  which  stated  that  the  first 
issue  of  capitij  would  be  700,000/.,  in 
35,000  shares  of  20/.  each. 

On  the  24th  of  January,  1864,  Gustard, 
at  the  instance  of  K.  A.  Holden,  the  prin- 
cipal promoter  and  contractor  for  the  works 
of  the  company,  applied  for  twenty-five 
shares  in  the  company  (without  specifying 
the  value  of  audi  shares  in  his  applica- 
tion). 

On  the  24th  of  March,  1864,  before  any 
shares  in  the  company  had  been  issued  in 
pursuance  of  the  provisions  contained  in 
the  articles  of  association,  a  special  resolu- 
tion was  passed  by  a  majority  of  two-thirds 
of  the  whole  number  of  directors,  increasing 
the  nominal  value  of  the  shares  in  the 
company  from  20/.  to  40/.  each.  Printed 
copies  of  this  resolution  were  annexed,  in 
the  form  of  a  memorandum,  to  certain 
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copies  of  the  memorandum  and  articles  of 
association,  but  it  was  not  registered  by 
the  registrar  of  joint-stock  companies. 

On  the  22nd  of  April,  1864,  twenty 
shares  of  40^.  each  were  allotted  to  Gustard 
in  pursuance  of  his  said  application.  The 
letter  of  allotment  did  not  mention  the 
value  of  the  shares,  and  made  no  reference 
to  the  alteration  in  their  value.  Gustard 
duly  paid  the  allotment-money  upon  these 
twenty  shares,  but  he  now  stated  that  he 
made  his  application  upon  the  faith  of  the 
statements  contained  in  the  prospectus  and 
memorandum  and  articles  of  association, 
that  the  shares  were  of  the  amount  of  20/. 
each,  and  that  he  accepted  the  twenty 
shares  in  ignorance  of  the  alteration  of  the 
value  of  the  shiires,  and  supposed  he  had 
taken  20L  shares. 

In  April,  18G5,  an  agreement  was  entered 
into  between  Holden  and  the  company,  by 
which  it  was  provided  that  Holden  should 
transfer  to  the  company  1,250  specified 
shares,  among  which  were  mentioned  the 
twenty  allotted  to  Gustard,  in  exchange 
for  debentures  to  the  amount  of  7,500/. 
Accordingly,  with  a  view  to  the  perform- 
ance by  Holden  of  this  agreement,  Gustard, 
on  the  16th  of  May,  1865,  executed  a  deed 
of  transfer  of  his  twenty  shares  to  Holden. 
This  deed  of  transfer  was  duly  left  with  the 
company  to  be  registered,  but  was  never 
registered  by  them,  and  Gustard^s  name 
remained  on  the  books  of  the  company  as 
the  holder  of  the  twenty  shares.  After  this 
transaction,  in  May  and  August,  1865, 
and  in  January  and  June,  1866,  there  were 
four  calls  made  upon  Gustard  in  respect  of 
the  same  shares.  But  the  only  statement  or 
notice  on  call-papers  as  to  the  value  of  the 
shares  was  in  the  form  of  the  receipt  on 
the  fly-leaf  to  be  filled  in  by  the  company's 
bankers  on  the  calls  being  paid.  Gustard 
never  paid  anything  in  respect  of  these 
calls,  and  he  now  stated  positively  in  his 
affidavit  that  he  had  never  heard  of  the 
resolution  to  increase  the  value  of  the  shares 
till  May,  1866,  a  year  after  the  date  of  his 
transfer  to  Holden,  by  which  he  had  sup- 
posed he  had  been  relieved  of  all  liability 
in  respect  of  the  shares  allotted  to  him. 

Mr,  AmphleU  and  Mr,  Locock  Wehb^  for 
Mr.  Gustard. — Theresolution  passed  to  alter 
the  value  of  the  shares  was  ultra  vires^  and 


therefore  nugatory  and  invalid.  The  com- 
pany were  bound  by  their  prospectus  and 
memorandum  of  association  to  make  the 
first  issue  one  of  20/.  shares.  The  pro- 
visions of  the  Company's  Act,  1862, 
which  authorized  a  company  '^to  conso- 
lidate and  divide  its  capital  into  shares 
of  larger  amount  than  its  existing  shares  " 
{Stat  25  dc  26  Vict,  c,  89.  «.  12,  25,  28), 
obviously  could  not  apply  to  a  case  like 
the  present,  where  at  the  time  of  the  con- 
solidation there  had  been  no  shares  in 
existence.  The  provision  in  the  articles  of 
association  also  had  reference  to  shares 
which  had  been  issued  and  gave  the  board 
power  to  deal  only  with  existing  shares. 
They  could  not  be  empowered  to  alter  the 
memorandum  of  association,  which  dis- 
tinctly stated  that  the  first  issue  was  to  be 
of  20/.  shares — 

In  rt  the  Financial   Corporation^  36 

Law  J.  Rep.  (n.s.)  Chanc.  695 ;  s.  c. 

Law  Rep.  2  CL  714. 
But  this  case  was  stronger  than  that  iu 
Gustard*s  favour,  for  he  never  became  a 
shareholder  at  all  He  supplied  for  twenty- 
five  20/.  shares,  and  they  gave  him  no  such 
thing,  but  twenty  40/.  shares  instead.  Theo 
with  regard  to  the  questions  of  Uches  and 
acquiescence,  Gustard  had  no  notice  or 
knowledge  of  the  alteration  till  May,  1866, 
and  the  company,  since  then  by  their  con- 
duct and  apparent  acquiescence  in  the 
agreement  with  Holden,  to  which  they 
themselves  in  a  manner  were  parties,  had 
deceived  Gustard  into  a  state  of  acqui- 
escence. 

Mr.  Kay  and  Mr,  Bardstoell,  for  the 
official  liquidator.  — If  Gustard  at  the  time 
knew  the  allotment  to  him  was  of  40/. 
shares,  then  the  allotment  was  good. 

[James,  V.C. — He  has  sworn  positively 
he  did  not  know  it,  and  you  have  not  cross- 
examined  him.] 

He  now  comes  too  late,  and  has  lost  any 
ground  for  relief  he  might  have  had  earlier. 
In  re  the  New  Zealand  Banking  Cor- 
poration ( SewelCsccue),  Law  Rep.  3 
Ch.  131. 

Jambs,  V.C.  (without  calling  for  a  reply) 
said :  I  am  of  opinion  that  this  gentleman 
is  entitled  to  relief  to  the  extent  of  half  his 
liability ;  that  is,  he  is  only  liable  to  be 
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dealt  with  as  if  he  were  a  shareholder  of 
twenty  shares  of  20/.  each. 

The  memorandum  of  association  is  rois- 
tered at  the  office  of  the  Registrar  of  Joint- 
Stock  Companies,  and  is  a  document  which 
every  applicant  for  shares  is  supposed  to 
read.    He  makes  his  application  with  refer- 
ence to  that ;  he  is  bound  by  it,  and  there- 
fore b  entitled  to  have  the  benefit  of  it.  He 
is  told  there  the  first  issue  of  shares  is  a 
certain   number  of   shares  of  20L    each. 
There  was,  it  is  true,  in  the  private  breast 
of  the  company  (if  I  may  use  such  a  phrase 
as  applied  to  a  company)  a  resolution  or  an 
intention  to  raise  the  shares  from  20/.  to 
40/.   Mr.  Qustard,  who  has  not  been  cross- 
examined,  swears  positively  he  never  heard 
of  that  resolution  at  all    Then,  taking  the 
memorandiun  of  association  alone,  which  is 
the  only  thing  I  can  look  at,  he  applies  for 
twenty-five  shares,  and  receives  an  answer 
back  from  the  company,  not  referring  to 
any  resolution  or  intimation  of  any  change, 
but  saying,  "  in  answer  to  your  application 
for  twenty-five  shares,  we  have  allotted  you 
twenty."    Now,  I  apprehend  that  that  was 
a  complete  and  binding  contract  between 
the  company  and  Mr.  Gustard.    The  com- 
pany could  not  have  said,  "  We  will  not 
give  you  anything  but  40/.  shares;"  and  he 
would  have  no  right  to  have  shares  of  more 
value  than  he  asked  for.  The  very  day  that 
the  letter  of  allotment  was  sent  to  him  it 
became  a  binding  contract   between  him 
and  the  company,  by  which  he  was  entitled 
to   have  and   they  were   bound   to   give 
him  twenty  shares  of  20/.  each ;  and  that 
being  the  contract,  he  became,  in  law  and 
equity,  a  shareholder  to  the  extent  of  400/. 
only.    But,  say  the  company,  we  meant  to 
allot  you  800/.  worth  of  shares,  and  you 
are  bound  by  your  knowledge  of  that  inten- 
tion.   He  says  in  reply,   "I  really  never 
knew  of  this  intention  till   May,  1866." 
Now,  if  they  meant  to  give  the  shareholders 
notice  that  the  shares  were  40/.  each,  I 
must  say  I  never  saw  anything  more  care- 
lessly or  more  clumsily  done  in  my  life. 
There  is  nothing  in  any  document  to  shew 
that  he  was  paying  upon  40/.  shares,  except 
the  thing  on  the  fly-leaf,  which,  in  all  pro- 
bability, Mr.  Qustard  would  never  dream 
of  reading,  being  merely  a  receipt  for  the 
money  which  he  never  paid.    I  therefore 
give  entire  credence  to  Mr.  Gustard  when 


he  says,  ''I  never  looked  at  it."  He 
never  paid  any  call  at  all,  though  he 
received  notice  of  the  calls ;  therefore,  if  le 
never  got  a  receipt  for  it,  he  never  could 
have  read  the  receipt  Then  it  is  said,  aft 
all  events  he  did  know  in  May,  1866, 
that  these  were  40/.  shares,  and  was  there- 
fore guilty  of  laches.  But  you  must  look  at 
all  the  circumstances  of  the  case;  and  at 
this  time  there  was  some  sort  of  bargain 
by  which  the  company  had  agreed  with 
Mr.  Holden  to  accept  these  shares,  and 
under  that  agreement  Mr.  Gustard  executed 
a  transfer  to  Holden,  who  took  it  to  the 
office  of  the  company ;  and  Mr.  Gustard 
never  heard  anything  more  about  it  He 
never  thought  aftervwds  he  had  anything 
more  to  do  ¥dth  it  I  do  no£  think,  under 
those  circumstance  that  a  transferor  who 
has  executed  to  a  transferee  a  transfer  of 
his  shares,  such  as  here,  was  bound,  when 
he  received  notice  that  the  shares  were  40/., 
to  take  steps  to  get  the  matter  altered.  He 
had  a  right  to  assume,  as  it  seems  to  me, 
that  he  had  ceased  to  have  anything  to  do 
with  the  company,  and  that  the  company 
were  treating  Holden  as  the  real  owner  of 
the  shares.  I  think  there  is  not  sufficient  to 
say  that  a  new  contract  has  been,  by  con- 
duct or  acquiescence,  or  whatever  it  may 
be  called,  entered  into  between  the  com- 
pany and  Mr.  Gustard,  by  which  that 
which  was  a  contract  originally  for  400/L 
became  a  contract  for  800£  Nothing 
has  taken  place  to  make  a  new  contract 
having  that  effect,  and  therefore  I  am  of 
opinion  that  the  thing  stands,  as  between 
Mr.  Gustard  and  the  company,  exactly  as 
it  did  on  the  day  he  received  the  letter  of 
allotment  I  cannot  hold  that  their  attempt 
to  make  the  shares  40/1,  which  attempt  he 
knew  nothing  of,  could  bind  him ;  and,  on 
the  other  hand,  I  do  not  think  he  can  say, 
'*  Because  you  attempt  to  foist  upon  me 
other  shares  and  seek  to  make  me  a  share- 
holder for  800/.,  therefore  I  am  not  a 
shareholder  for  400/.;  nor  can  he  say,  "I 
thought  I  had  done  with  the  shares  alto- 
gether, and  you  partly  led  me  to  that  belie£ 
I  sent  the  shares  to  Uie  office,  and  I  never 
heard  that  the  transfer  had  been  refused  or 
declined ;  and  that  being  so,  I  had  every 
reason  to  believe  that  you  had  accepted  the 
transfer."  Now,  I  am  of  opinion  that  the 
company  are  under  no  obligation  to  send 
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notice  to  the  transferor  of  their  refusal  to 
accept  the  transfer.  It  is  for  the.  transferor 
to  see  that  eyer3rthiDg  is  complete,  and  there 
is  no  duty  which  the  company  violated  in 
that  respect.  The  length  of  time  is  a  matter 
which  cannot  affect  the  company.  Their 
rights  remain  exactly  the  same,  Mr.  Qus- 
tard  still  having  whatever  rights  he  may 
have  against  Holden,  who  is,  of  course, 
bound  to  indemnify  him  ;  but  he  is  liable 
to  the  extent  of  twenty  shares  of  20/.  each, 
upon  which  4/.  deposit  has  been  paid. 

Solicitors— Messra.  Fox  &  Robinson,  for  oflScial 
liquid Ator;  Mr.  Gustard,  in  person. 


LOBD  ROMILLTy  M.B. 

June  28 ; 
July  13,  U. 


WILKINSON  V. 
LINDORSN. 


WUl — Constntction — Chariiahle  Bequest 
— Uncertainty — Resulting  Tt-ust. 

Bequest  of  legacies  to  various  charitable 
institutions  by  name,  followed  by  bequest  of 
residuary  personal  estate  to  trustees  upon 
trust  **  to  divide  the  same  to  or  amongst  the 
different  institutions  or  to  any  other  religious 
institution  or  purposes  as  they,  the  said 
trustees,  may  tJdnk  proper,  which  disposition 
I  leave  entirely  to  their  discretion": — Held, 
that  **  purposes"  meant  religious  purposes, 
and  not  purposes  generally,  and  that  there 
was  consequently  a  good  charitable  bequest 

This  was  the  further  consideration  of  a 
suit  for  the  administration  of  the  estate 
of  Mary  Davison,  who,  by  her  will,  after 
having  bequeathed  legacies  to  various 
charitable  institutions  by  name,  gave  the 
residue  of  her  personal  estate  to  her  execu- 
tors, T.  Fletcher  and  J.  Wilkinson,  upon 
trust  '*  to  divide  the  same  to  or  amongst 
the  different  institutions  or  to  any  other 
religious  institution  or  purposes  as  they 
the  said  T.  Fletcher  and  J.  Wilkinson  may 
think  proper,  which  disposition  I  leave 
entirely  to  their  discretion.'' 

The  question  was,  whether  this  was  good 
to  any  extent  as  a  charitable  bequest,  or 
raised  a  resulting  trust  for  the  next-of-kin. 


Sir  R,  Baggallay  and  Mr.  C,  Hall, 
for  the  surviving  trustee,  contended  that 
this  was  either  a  good  charitable  bequest 
or  at  least  gave  the  trustees  a  discretion  as 
to  whether  they  would  pay  the  residue  to 
the  charities  or  to  the  next-of-kin. 

Mr,  Roxburgh  and  Mr.  Phear,  for  the 
next-of-kin,  contended  that  the  gift  being 
for  general  benevolent  purposes  was  void, 
and  that  there  arose  a  resulting  trust 

On  this  occasion  (June  28)  the  charities 
were  not  represented,  and 

The  Mastsr  of  the  Rolls  held  that  the 
gift  of  residue  failed;  and  directed  an 
inquiry  as  to  who  were  the  next-of-kin. 

On  the  13th  of  July  the  case  was  re- 
argued, the  charities  named  in  the  wiU 
having  obtained  leave  to  appear. 

Mr.  Southgate  and  Mr.  Bunting,  for  the 
charities,  contended  that  the  a4jective 
"  religious"  qualified  the  word  "  purposes  *' 
as  wdl  as  the  word  **  institution.''  There 
was,  therefore,  a  good  charitable  bequest. 
They  referred  to 

Morice  v.  the  Bishop  of  Durham,  10 

Ves.  632. 
Baker  v.  Sutton,  1  Keen,  224. 

Mr.  Roocburgh  and  Mr.  Phear,  contra. 

The  Master  of  the  Rolls. — I  think  I 
was  wrong  the  other  day.  I  cannot  make 
the  word  "religious"  apply  to  "institu- 
tion" only,  and  not  to  "purposes."  If  this 
were  done  it  would  be  an  arbitrary  con- 
struction introduced  to  create  an  intestacy. 
There  must  be  a  declaration  that  there  was 
a  good  charitable  bequest  of  the  residue. 

Solicitors— Messrs.  Gregory,  RowcUfies  k  lUwle, 
agents  for  Messrs.  Cooper  &  Sons,  MaDohester, 
fur  plaintiff;  Mr.  W.  S.  Masterman,  for  defen- 
dant. 
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,v.c.( 

31.     I 


In  re  the  oxford  and  cuj- 
tbrbury  hall  company 
(umited). 


Winding-up — Proof — Creditor  realizing 
Security — Purchase- Money  remaining  un^ 
paid — Rescission  of  Contract 

The  mortgagees  of  a  company  contracted 
to  sell  their  security  after  the  commencement 
of  the  winding-up,  hut  before  sending  in  a 
claim  for  the  amount  of  their  debt.  After 
sending  in  their  claim  they  entered  into  a 
new  contracty  whereby  the  rights  and  obliga- 
tions of  the  original  purchaser  were  trans- 
ferred to  two  other  persons,  the  first  con- 
tract being  declared  to  be  cancelled,  but  the 
deposit  already  paid  being  considered  as 
paid  on  account  of  the  new  contract : — 
Held,  that  the  mortgagees  having  converted 
their  security  could  only  prove  for  the 
balance  of  their  debt,  and  that  as  between 
them  and  the  company  the  subsequent 
transfer  or  rescission  of  the  contract  made 
no  difference. 

Whether,  if  the  purchaser  had  become 
bankrupt  before  the  purchase  was  completed, 
the  mortgagee  could  then  have  proved  against 
the  company  for  his  whole  debt,  qussre. 

Adyourned  sammons. 

By  deed,  dated  the  3rd  of  July,  1867, 
containing  the  usual  power  of  sale,  the 
company  mortgaged  their  premises  in 
Oxford  Street  and  Lambeth  respectively 
to  the  London  and  County  Bank,  to  secure 
an  advance  of  11,000/.  and  interest  The 
company  was  wound  up  on  the  23rd  of 
June,  1668.  In  September  of  the  same 
year  the  bank  put  up  the  Oxford  Street 
part  of  the  mortgaged  premises  for  sale  by 
auction,  but  the  property  was  not  sold  till 
the  following  January,  when  a  Mr.  Syers 
contracted  to  purchase  the  Music  Hall  for 
8,600/.,  and  also  the  fixtures,  which  were 
subsequently  valued  at  758/.  The  sum  of 
1,000/.  was  paid  by  way  of  deposit. 

On  the  24th  of  March,  1869,  a  claim  was 
for  the  first  time  sent  in  by  the  bank  for 
11,652/.  8*.,  as  the  amount  due  for  prin- 
cipal and  interest  at  the  date  of  the  wind- 
ing-up order. 

Mr.  Syers  being  unable  to  complete  his 
contract,  a  new  contract  was  signed  on  the 
29th  of  June,  1869,  whereby  it  was  agreed 
that  the  former  contract  should  be  consi- 


dered as  cancelled,  and  thi^  the  property 
therein  comprised  (including  the  fixtures) 
should  be  purchased  by  a  Mr.  Taylor  and 
a  son  of  the  former  purchaser  for  9,025/. ; 
the  deposit  of  1,000/.  to  be  considered  as 
paid  on  account  of  the  new  contract,  and 
the  balance  of  the  purchase-money,  8,025/L, 
to  be  paid  on  the  1st  of  April,  1870.  The 
new  purchasers  were  also  to  pay,  by  four 
equal  instalments,  interest  at  6/.  per  o^it 
on  the  last-mentioned  sum  as  from  the 
time  when  the  former  purchase  was  to  have 
been  completed. 

Under  these  circumstances  the  ofiicial 
liquidator  opposed  the  claim  of  the  bank, 
on  the  ground  that  they  had  realized  thdr 
security,  and  could  only  be  allowed  to  prove 
for  the  balance  after  deducting  the  amount 
of  the  purchase-money  for  which  the  pre- 
mises were  sold  to  Mr.  Syers,  and  to  receive 
a  dividend  on  the  smaller  amount. 

Mr,  Kay  and  Mr,  Waller,  for  the  bank, 
relied  mainly  on 

In  re  Bamed*s  Banking  Company  ( KeU 
lock's  case), 
and 

In  re  Xeres  Wine  Shipping  Company, 
ex  parte  the   Alliance  Bamk,   Law 
Rep.  3  Ch.  769  ; 
and  also  referred  to 

Wright's  case,  U  Jur.  498, 
and 

Ma»on  V.  Bogg,  2  M.  &  Or.  443. 
Mr,  Eddis  and  Mr,  Uiggins^  for   the 
company,  cited 

LockhaH  v.  Hardy,  9  Beav.  349 ;  a  c 

15  Law  J.  Rep.  (n.s.)  Ghana  347. 
Palmer  v.  Hendrie  (No.  2),  28  Beav. 

34L 
Walker  v.  Jones,  35  Law  J.  Rep.  (N.s.) 

P.O.  30;  s.  c.  Law  Rep.  1  P.O.  50. 
Burrell  v.    Smith,  38   Law   J.    Rep. 
(n.s.)  Ghana  382 ;  s.  a  Law  Rep,  7 
Eq.  399. 

James,  Y.G.  was  of  opinion  that  the 
case  was  not  governed  by  KellocJ^s  case. 
The  principle  was  clear,  that  the  time  to 
ascertain  the  amount  due  is  the  time  when 
the  claim  is  sent  in.  A  mortgagee  selling, 
or  contracting  to  sell,  would  stand  in  the 
same  position  as  if  the  mortgagor  had  on 
that  day  handed  over  the  property  to  him 
on  a  contract  that  he  should  take  it  in 
partial  satisfaction  of  the  debt.   It  was  no 
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answer  to  say  that  the  money  was  not 
actually  received,  that  being  his  own  choice. 
As  long  as  the  contract  was  in  force  he 
had  exercised  his  power  of  sale,  and  could 
not  consider  himself  a  creditor  for  the 
whole  debt :  and  as  between  him  and  the 
mortgagor  he  could  not  rescind  the  contract 
capriciously,  and  a  mere  transfer  would 
make  no  difference;  though  he  was  not 
prepared  to  say  that  the  absolute  loss  of 
the  purchase-money  by  the  bankruptcy  of 
the  purchaser  or  otherwise  would  not 
alter  the  case.  The  proof  must  stand  only 
for  the  balance  of  the  debt  after  deducting 
the  proceeds  of  sale.  Costs  of  all  parties 
out  of  the  estate. 

Solioiton — Megsra.  SteveDt,  WUkinion  k  Harries, 
for  the  Bftnk  ;  Meetn.  Meroer  &  Meroer,  for  the 
official  liquidator. 


Stuart,  V.C.  ] 
March  20 ;    >  chbeskweioht  v.  thobn. 


July  22. 


i 


County  Court  Practice — Plaint — Stay  of 
Proceedings  pending  Appeal — Administra- 
tion Plaint — Statement  of  Value  of  Estate 
— Jurisdiction, 

The  General  Orders  of  the  Court  of 
Chancery  do  not  apply  to  county  court 
appeals. 

Under  the  Rules,  Orders  and  Forms 
for  Regulating  the  Practice  of  the  County 
Courts,  1867,  an  order  to  stay  proceedings 
in  a  county  court  pending  an  appeal  from 
a  decree  on  a  plaint  in  equity  will  be  made 
by  the  Court  of  Chancery  without  any  pre- 
vious appliccUion  having  been  made  to  the 
Judge  who  pronouTiced  the  decree. 

An  administrcUion plaint  need  not  contain 
a  specific  statement  that  the  estate  to  be 
administered  does  not  exceed  in  amount  or 
value  the  sum  of  500/. 

This  plaint  in  equity  was  filed  in  the 
county  court  of  Dorsetshire,  holden  at 
Shaftesbury,  by  beneficiaries  under  a  will 
against  the  executor  to  obtain  an  order 
for  the  administration  of  the  estate,  and  to 
charge  the  executor  with  a  sum  of  400/. 
in  respect  of  a  policy  upon  the  life  of  the 
testator.  A  decree  was  made  by  the  county 
court  Judge  for  the  administration  of  the 


estate,  and  the  executor  was  ordered  to 
account  and  was  charged  with  the  moneys 
payable  under  the  policy.  From  this  decree 
he  appealed,  and  pending  the  appeal  an 
order  was  made  in  the  county  court  in 
February  last  directing  him  to  pay  into 
court  or  give  security  for  the  400/.,  and  also 
to  pay  or  give  security  for  certain  costs. 

Mr,  Dauney  now  moved,  on  behalf  of 
the  appellant,  to  stay  proceedings  in  the 
county  court  pending  the  appeal.  The 
application  was  made  under  the  'Rules, 
Orders  and  Forms  for  Regulating  the 
Practice  of  the  County  Courts,  1867,* 
order  19,  rule  3,  which  is  in  the  following 
terms :  ^*  Proceedings  not  to  be  stayed  un- 
less the  Vice  Chancellor  or  Judge  otherwise 
direct.  The  pendency  of  an  appeal  shall  not 
operate  as  a  stay  of  proceedings;  but  the 
Vice  Chancellor  to  whom  such  appeal  is 
made,  or  the  Judge  from  whose  decree 
or  order  the  appeal  is  made,  may  stay  the 
proceedings  pending  the  appeal  upon  such 
terms  as  to  giving  security  or  otherwise  as 
to  Euch  Vice  Chancellor  or  Judge  may 
seem  fit"  The  appeal  was  a  perfectly  bona 
fide  appeal,  and  the  plaintiff^s  would  suffer 
no  injury  from  a  stay  of  the  proceedings 
pending  the  appeal. 

Mr,  T,  Hughes,  for  the  plaintiff,  objected 
that  under  order  6,  rule  12.  of  the  Con- 
solidated Orders  of  the  Court  of  Chancery 
every  application  to  stay  proceedings  under 
a  decree  should  be  made  first  to  the  Judge 
who  pronounced  the  decree. 

Mr.  Dauney,  in  reply. 

Stuart,  V.C. — It  is  not  necessary  to 
apply  first  to  the  county  court  Judge  to  stay 
his  own  decree,  and  the  General  Orders  of 
the  Court  of  Chancery  do  not  apply  to 
county  court  appeals.  This  appeal  appears 
to  be  a  bona  fid^  one;  it  has  not  been 
shewn  that  the  plaintiffs  will  be  damnified 
by  a  stay  of  the  proceedings  pending  the 
appeal,  and  I  shall  allow  the  motion, 
reserving  the  costs  until  the  hearing  of  the 
appeaL 

July  22. —The  appeal  now  came  on  for 
hearing.  The  plaint  contained  statements 
that  the  defendant  had  possessed  himself 
of  the  personal  estate  of  the  testator  to 
the  value  of  100/.  or  thereabouts,  and  that 
the  testator  was  entitled  at  hia  death  to  a 
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gnm  of  400/.  secured  upon  a  policy  on  his 
own  life,  subject  to  a  clmrgeof  145/1  there- 
on; but  it  did  not  contain  any  specific 
statement  that  the  personal  estate  did  not 
exceed  in  amount  or  value  the  sum  of 
500/.,  and  one  of  the  grounds  of  appeal 
was  that  it  did  not  appear  upon  the  face  of 
the  plaint  that  the  estate  to  be  adminis- 
tered was  under  the  value  of  500/. 
Mr.  Dauney,  for  the  appellant 
Mr,  T.  Hughes,  for  the  respondent 

Stuart,  V.C.  said,  that  it  was  not  neces- 
sary that  an  administration  plaint  should 
contain  a  statement  that  the  estate  to  be 
administered  did  not  exceed  in  amount  or 
value  the  sum  of  500/. 


Solicitors  —  Messrs.  Wmny,  Robins  &  Burges, 
agents  for  Mr.  H.  C.  Dashwood,  Sturminster, 
for  plaintiff ;  Mr.  R.  Jones,  agent  for  Mr.  G. 
Chittj,  Shaftesbury,  for  defendant 


LOBD  ROVTLLT,  M.R    f 

July  16.         '\ 


In    re    the    south 

BLACKPOOL      HOTEL 
COMPANY. 

(JAME8*8  case,) 


Debenture — Setoff — Covenant  to  Indem- 
nify. 

By  articles  of  associationa  certain  sum  was 
to  he  paid  by  the  directors  to  C,  he  indem- 
nifying them  against  certain  costs.  Some 
of  these  costs  being  unpaid  were  proved  in 
the  winding-up  against  the  company  : — 
Held,  thcU  the  assignee  of  debentures  payable 
to  the  holder  granted  to  0.  in  part  satisfac- 
tion of  his  claim  could  not  prove  on  them 
without  deducting  from  each  of  them,  a  rate- 
able paH  of  the  unpaid  costs  by  way  of  set-off. 

Mr.  James,  the  holder  of  three  deben- 
tures, sought  to  prove  on  them  against  the 
company. 

The  only  question  was  whether  the  offi- 
cial liquidator  was  entitled  to  a  set-off. 

Under  the  articles  of  association  a  sum  of 
1,750/.  was  due  to  Mr.  Carter,  he  "indem- 
nifying the  diiectors  from  all  costs,  damages 
and  expenses''  (except  as  therein  mentioned) 
"  down  to  the  allotment  of  the  shares."  Mr. 
Carter  accepted  in  payment  of  this  sum 
50/.  in  cash  and  seventeen  debentures  of 


100/.  each,  payable  to  the  holder.  Three 
of  these  debentures  came  into  the  hands  of 
Mr.  James.  Of  the  costs  covered  by  the 
indemnity  sums  amounting  to  208/.  2s. 
remained  unpaid,  and  had  been  proved 
against  the  company  in  the  winding-up. 
llie  question  was  whether  this  sum  could 
be  set  off  against  the  proof  of  the  debenture 
holders. 

Mr,  Jessel  and  Mr.  Gardiner,  for  Mr. 
James,  contended  that  neither  at  law  nor  in 
equity  could  damages  for  breach  of  a  cove- 
nant to  indemnify  be  set  off  against  a  debt, 
and  that  the  assignee  took  subject  only  to  the 
equities  attaching  to  the  debentures  at  the 
time  of  the  assignment  They  cited 

In  re  the  Blakeley  Ordnance  Company, 
37  Law  J.  Rep.  (n.s.)  Chanc.  418; 
s.  c  3  Ch.  Ap.  154. 
In  re  the  Natal  Investment  Company, 
37  Law  J.  Rep.  (n.s.)  Chanc.  362 ; 
s.  c.  3  Ch.  Ap.  355. 
In  re  the  General  Estates    Company, 
3  Ch.  Ap.  758. 
Mr.  Ford  North,  for  the  official  liquida- 
tor, was  not  called  upon. 

The  Master  op  the  Rolls  said :  This 
is  not  a  question  to  be  determined  on  mere 
technicalities,  but  on  the  plain  common 
sense  of  the  case.  There  is  a  sum  of  more 
than  200/.  which  the  company  has  to  pay 
in  respect  of  the  expenses  covered  by  the 
indemnity.  The  case  must  be  treated  as  if 
these  sums  had  been  already  paid,  and  as 
if  the  debentures  were  in  the  hands  of  Mr. 
Carter.  I  am  of  opinion,  therefore,  that, 
upon  the  principle  of  the  case  of  In  re  the 
Natal  Investment  Company,  decided  by  Lord 
Justice  Lord  Cairns,  the  company  is  entitled 
to  setoff  against  the  holders  of  tlie  deben- 
tures these  debts  which  have  been  proved 
against  it.  The  seventeen  debentures  are 
bound  to  contribute  rateably.  The  order, 
therefore  will  be  that  Mr.  James's  proof  be 
allowed,  deducting  from  each  of  his  deben- 
tures one-seventeenth  of  the  sum  provable 
against  the  company  under  Mr.  Carter^s 
guarantee. 

Soliciton  —  Messrs.  Le  Blanc  &  Torr,  for  Mr. 
James ;  Messrs.  Westall  h.  Roberta,  for  official 
liqoidator. 
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Jambs,  V.C. 
June  7,  26. 


SOWBRBT  V.  F&TBB. 


Clergy — Right  of  Viear  to  cut  Timber — 
Dilapidations — Injunction^ 

AUhoughj  as  a  general  rule,  a  triear  has 
a  right  to  cut  timber  for  the  purposes  of 
applying  it  specifically  to  repairs  of  the 
vicarage  premises,  and  possibly  a  right  to 
sell  the  timber  and  buy  toith  the  proceeds  an 
equiwUent  amount  of  timber  in  a  more  con- 
venienl  place  for  the  purpose  of  using  it  in 
such  repairs,  he  has  no  right  to  cut  timber 
for  the  purpose  of  selling  it  to  raise  a  fund 
to  repair  dilapidations  in  the  vicarage  pre- 
mises arising  from  his  own  previous  neglect 
to  repair. 

This  was  the  hearing,  upon  motion  for 
a  decree,  of  a  suit  against  the  Rev.  C.  O. 
Fryer,  vicar  of  Eltham,  in  Kent,  and  the 
other  persons  interested  in  the  advowson, 
praying  for  an  account  of  all  timber  and 
other  trees  and  underwood  cut  down  by 
the  vicar,  and  of  the  moneys  arising  from 
the  sale  thereof;  for  an  injunction  to  restrain 
the  defendant  C.  G.  Fryer,  from  cutting 
timber,  &Cf  and  for  damages. 

The  plaintiff  was  the  equitable  owner  by 
purchase  at  a  sale  in  1860,  under  an  order 
of  the  Court,  of  the  several  terms  or  presen- 
tations to  the  vicarage  of  Eltham  so  often 
as  the  same  should  become  vacant  during 
the  life  of  Helen  Elizabeth  Fryer,  the  wife 
of  the  defendant  C.  G.  Fryer,  with  the 
appurtenances  to  the  said  rights  of  presen- 
tation belonging. 

The  defendant  C.  Q.  Fryer,  the  vicar  of 
Eltham,  was  about  sixty  years  of  age,  his 
wife,  the  said  Helen  Elisabeth  Fryer,  being 
about  forty-eight  years  of  age.  The  vicarage 
comprised  (inter  alia  J  a  vicarage-house, 
with  offices  and  outbuildings,  garden  and 
pleasure-grounds  of  little  more  than  half  an 
acre,  and  acyoining  to  these  a  meadow  of 
about  four  and  a  half  acres.  Part  c^  this 
meadow  did  not  belong  to  the  vicarage  in 
1860,  when  the  plaintiff  purchased  his 
contingent  rights  of  presentation,  but  was 
taken  in  November,  1861,  in  exchange  for 
an  outlying  portion  of  glebe  land.  The  por- 
tion of  the  meadow  so  acquired  in  exchange 
had  in  it  a  double  row  of  elm  trees,  contain- 
ing about  eleven  trees  in  each  row,  the 
Nbw  Saain,  88.^BAaa 


trees  in  the  one  row  being  lofty  and  of  con- 
siderable age,  those  in  the  other  row  being 
of  about  thirty  years'  growtL  There  were 
also  ten  other  old  trees  in  other  parts  of 
the  meadow.  The  defendant  shortly  before 
the  filing  of  the  plaintiff's  bill  had  cut 
down  a  number  of  these  old  trees,  as  the 
plaintiff  alleged,  without  obtaining  the  con- 
sent of  any  other  person  whose  consent  to 
such  an  act  was  required  by  law.  No  por- 
tion of  the  fallen  timber  had  been  sold  or 
removed  previously  to  the  institution  of 
this  suit ;  but  the  defendant  admitted  that 
(subject  to  the  issue  in  the  suit)  he  intended 
to  sell  a  part  thereof  for  the  purposes  stated 
in  his  answer. 

The  defendant,  by  his  answer,  alleged 
that  in  consequence  of  the  close  vicinity  of 
so  many  laige  trees  the  vicarage-house, 
which  was  a  low  old&shioned  building 
with  a  good  deal  of  woodwork  about  it, 
had  become  exceedingly  damp  and  un- 
healthy, and  with  the  object  of  procuring 
timber  for  necessary  and  proper  repairs  of 
the  said  house  and  premises,  as  well  as 
of  remedying  this  evil,  and  at  the  same 
time  improving  the  growth  of  the  row  of 
younger  trees  hereinbefore  referred  to,  and 
the  condition  of  the  said  meadow,  which 
was  rapidly  deteriorating,  from  being  so 
much  over^iadowed  by  the  said  older  trees, 
he  had  directed  twenty  of  the  said  old 
trees  to  be  cut  down.  He  further  all^;ed, 
that  he  never  had  intended  to  apply  the 
feUed  timber,  or  the  proceeds  thereof^  for 
his  own  exclusive  use  and  benefit ;  but  he 
had,  and  then  intended  to  apply  so  much  of 
the  timber  as  should  be  suitable  for  the 
purpose,  and  the  proceeds  of  the  sale  of 
the  rest,  in  necessary  and  proper  repairs  of 
the  house,  buildings  and  premises;  and  if 
any  surplus  should  remain,  he  had  been  and 
was  willing  to  retain  and  apply  the  same 
for  friture  repairs,  or  otherwise  for  the 
permanent  benefit  and  substantial  improve- 
ment of  the  vicarage  premises;  and  he 
asserted  that  the  removal  of  the  trees  was 
a  great  improvement  to  the  house,  making 
it  more  aiiy  and  habitable. 

Mr,  Kay  and  Mr,  Osborne  Morgan,  for 
the  plaintiff. 

Mr,  Karslake  and  Mr,  J,  N,  Biggins, 
for  the  defendant,  the  vicar. — The  vicar 
4K 
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had  a  right  to  cat  timber  on  glebe  land  to 
be  used  in  repairs,  and  he  was  entitled 
to  cut  and  sell  the  timber  and  apply  the 
proceeds  in  repair  of  the  ricarage  pre- 
mises. 

They  cited  the  following  cases  : 

BarOeU  t.  PhiUipiy  1  De  Gex  A  J. 

Holden  T.  WeekeB,  1  Jo.  A   H.  278; 

s.  c  30  Law  J.  Rep.  (n.s.)  Chano. 

35. 
Knight  r,  Moseley,  1  Amb.  175. 
The  Duke  of  Marlborough  ▼.  St.  Johny 

5  De  Gex  <k  Sm.  174;  s.  c.  21  Law 

J.  Rep.  (n.s.)  Chanc.  381. 
Straehp  v.  Francis,  2  Atk.  217. 
Jefferson  v.  the  Bishop  of  Durham,  1 

Bos.  &  P.  105. 
Wither    v.     the  Dean  of  Winchester, 

3  Mer.  421. 

Mr,  Freeiing,  for  the  other  defendants. 

James,  V.C.  (without  calling  for  a  reply). 
— In  this  case  the  plaintiff,  in  my  judgment, 
is  clearly  entitled  to  the  relief  he  asks  by 
the  interposition  of  the  Court  The  ques- 
tion is  simp]y  whether  what  the  defendant 
is  doing  is  legally  justified.  If  what  the 
defendant  has  done  is  not  legally  justified, 
the  plaintiff,  as  the  immediate  owner  of 
the  advowson,  has  a  right  to  interfere  on 
behalf  of  the  advowson.  He  is  the  proper 
person  to  apply  to  this  Court  for  an  injunc- 
tion to  prevent  the  mischief  which,  to  a 
certain  extent,  he  is  still  in  a  position  to 
prevent,  and  which  has  been  done,  or  is 
about  to  be  done,  by  the  defendant  The 
defendant  is  the  vicar.  He  has  been  vicar, 
I  am  told,  for  upwards  of  twenty  years. 
During  these  twenty  years  it  was  his  duty 
to  keep  the  vicarage  in  repair.  It  is  said 
he  has  allowed  it  to  fall  into  such  a  state 
of  dilapidaMon,  and  especially  the  wood- 
work, that  it  is  in  a  disgraceful  state.  Then 
he  has  cut  down  a  great  number  of  elm 
trees  which  formed  part  of  an  avenue  of 
trees,  in  fact,  the  whole  of  one  row  of  the 
avenue.  The  plaintiff  says,  You  have  no 
right  to  cut  timber  as  a  general  rule.  That 
is  true.  The  vicar  or  rector  has  no  right 
to  cut  timber  except  for  a  certain  limited 
purpose,  which  is,  that  he  has  a  right  to 
cut  timber  to  be  applied  specifically;  that 


is,  to  timberwork  that  is  required  for  the 
repairs  which  are  about  to  be  done.  Or  he 
may  perhaps  do  this, — ^forsome  of  the  cases 
wonld  seem  to  justify  it; — having  the  right 
to  cut  down  timber  for  that  purpose,  he 
may  procure  an  equivalent  amount  of 
timber  by  disposing  of  the  timber  on  the 
spot  where  he  actually  cuts  it,  and  gating 
some  other  timber  at  a  more  conv^ent 
place.  Hie  illustration  given  by  one  of  the 
Judges  was  this :  If  a  man  had  a  right  to 
cut  down  the  timber  on  outlying  places, 
half  a  dozen  or  ten  miles  off^  it  would  be 
absurd  to  make  him  drag  what  timber 
he  wanted  from  that  place  if  he  could  get 
timber  close  by  or  at  another  place  which 
was  more  convenient ;  that  is  to  say,  the 
amount  of  timber  required  for  the  wood- 
work is  the  limit  It  really  does  not  sig- 
nify whether  that  amount  of  timber  is 
the  absolute  amount  required  or  whether 
it  is  in  substitution  of  other  timber.  But 
it  is  quite  clear  from  all  the  cases  that  a 
man  has  no  right  to  cut  down  timber  from 
the  glebe  land  for  the  purpose  of  forming 
a  fund  to  repair  the  dilapidations  which 
he  ought  never  to  have  allowed  to  have 
occurred  to  relieve  him  from  any  liability 
for  the  amount  of  those  dilapidations  when 
his  successor  comes  in.  The  case  upon  the 
evidence  is  this  :  It  is  not  pretended  that 
this  amount  of  timber  was  ever  meant  to 
be  applied,  or  was  ever  intended  to  be 
applied,  to  the  repair  of  that  portion  of  the 
building  which  is  said  to  consist  of  wood- 
work. AH  is  left  perfectly  vague.  They  say, 
"  A  great  deal  more  cepairs  were  required 
than  the  value  of  this  timber  would  amount 
to" — (that  may  be  true) — "and  there  is 
upon  this  property,  especially  upon  the  out- 
buildings, which  are  of  no  valxie  at  all,  and 
which  I  may  be  obliged  to  keep  up,  a  good 
deal  of  woodwork,  for  which  some  of  this 
may  be  required'* — one-third,  I  think,  it 
was.  Of  course  that  would  not  justify  what 
he  did.  The  plaintiff,  finding  the  defendant 
cutting  down  timber  in  violation  of  the 
law,  comes  here,  as  he  has  a  right  to  do, 
for  he  is  fully  justified  in  saying,  I  must 
get  an  injunction  to  prevent  your  doing 
anything  more.  It  is  no  answer  for  a 
wrongdoer  to  say.  In  my  own  breast  I  have 
determined  not  to  cut  down  a  single  tree 
more,  therefore  you  are  premature  in  coming 
to  this  Court  for  an  ii^unction.  A  man  has 
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committed  a  wrong;  there  is  nothing  to 
shew  that  he  will  not  commit  a  further 
wrong.  The  plaintiff,  therefore,  was  justi- 
fied in  coming  to  this  Court  for  the  purpose 
of  preventing  the  defendant  committing 
any  further  wrong.  But,  more  than  that, 
he  was  in  time  to  stop  the  defendant  from 
doing  another  wrong.  He  was  clearly  enti- 
titled  to  prevent  the  defendant  firom  selling 
the  timber.  In  those  cases  of  Kntghi 
v.  Moseley  and  Holden  v.  Weeks  it  was  held 
that  the  plaintiff  could  not  get  an  account 
of  the  past  proceeds  of  what  the  defendant 
had  done,  cases  which,  I  am  bound  to  say, 
to  my  mind,  are  utterly  unintelligible 
(although  of  course  I  am  bound  by  them), 
because  I  never  could  make  out  why  the 
owner  of  an  advowson  could  not  require 
the  proceeds  taken  by  a  wrongdoer  to  be 
invested  for  the  benetit  of  the  advowson. 
In  this  particular  case,  the  timber  which 
has  been  cut  down  has  not  been  converted 
into  money ;  it  was  still  on  the  ground 
when  the  plaintiff  came  for  his  injunction, 
and  the  plaintiff  is  entitled  to  have  that 
specific  timber.  I  think  I  can  go  to  that 
extent  without  violating  the  decision,  or 
supposed  decision,  in  Holden  v.  Weeks  or 
Knight  v.  Moselej/,  that  the  plaintiff  was 
entitled  to  have  the  proceeds  of  the  parti- 
cular timber  invested  for  the  benefit  of  the 
advowson.  I  therefore  make  the  injunction 
perpetual,  and  order  the  timber  to  be  sold, 
the  process  to  be  brought  into  court;  and 
I  order  the  defendant  to  pay  the  costs  of 
the  suit,  this  being  one  of  those  cases  in 
which  the  costs  must  abide  the  event 
The  proceeds  of  the  sale  of  that  timber 
being  brought  into  court,  I  will  allow 
the  defendant  liberty  to  apply  in  cham- 
bers for  the  application  of  any  part 
of  it  before  sale  for  the  purpose  of  being 
applied  specifically  to  the  timber  repairs 
about  to  be  actually  done  to  the  pro- 
perty. 

June  27. — Upon  the  matter  being  men- 
tioned to  the  Court  upon  the  minutes,  His 
HoNoUB,  at  the  request  of  the  defendant 
C.  G.  Fryer,  instead  of  having  an  auction, 
gave  him  liberty  to  purchase  the  timber 
which  he  had  cut,  and  which  was  still  lying 
in  situ,  at  a  valuation  to  be  made  thereof 
by  the  valuer  of  the  Ecclesiastical  Com- 
missioners, Mr.  Clutton,  and  then  to  apply 


at  chambers  as   to  the  costs  of  having 
such  valuation  made. 


Solioitora— Bfessn.  Lumley  ft  Lumley,  for  plain- 
tiff; Messrs.  Grurrard  k  James,  for  the  vicar; 
Messrs.  Beachcroft  ft  Thompson,  for  other  par- 
ties  interested. 


Malins,V.C. 
June  29. 


PUGH  V.  ABTON. 


Landlord  and  Tenant — Fixtures,  Right 
to  remove — Forfeiture  of  Lease — Re-tntry, 

In  whatever  mode  a  lease  he  determined, 
the  tenant  has  no  right  (unless  protected  by 
special  contract)  to  remove  his  fixtures  after 
he  has  ceased  to  he  in  lawful  possession. 

Where  a  tenant  forfeited  his  lease  hy  an 
act  of  hankruptcy,  and  the  landlord  re- 
entered,— Hel(^  that  the  landlord  was  abso- 
lutely entitled  to  all  fixtures  remaining  upon 
the  premises  at  ilu  dcUe  of  the  re-entry. 

The  phdntiff,  Edmund  Lechmere  Pugh, 
was  landlord  of  a  shop  and  other  premises 
at  Worcester,  which  had  been  demised  to 
John  Yaughan,  a  stationer  and  bookseller, 
for  a  term  of  seven  years  from  the  25th  of 
March,  1865.  Among  other  provisions,  the 
lease  contained  a  proviso  that,  if  the  lessee 
should  become  bankrupt  or  execute  any 
assignment  for  the  benefit  of  his  creditors, 
or  enter  into  any  composition  for  the  pay- 
ment of  his  debts,  it  should  be  ^'  lawful  for 
the  plaintiff,  his  heirs  or  assigns,  imme- 
diatcdy  or  at  any  time  thereafter,  to  enter 
into  and  upon  the  hereditaments  thereby 
demised,  or  any  part  thereof  in  the  name 
of  the  whole,  and  the  same  to  repossess 
and  eigoy  as  of  his  or  their  former  estate, 
as  if  that  indenture  had  never  been  made." 
The  lease  contained  no  provision  in  respect 
of  fixtures. 

On  the  2nd  of  March,  1868,  Yaughan 
executed  an  assignment  of  all  his  estate 
and  effects  to  the  defendant  Qeorge  Arton, 
for  the  benefit  of  his  creditors;  the  deed 
was  registered  in  bankruptcy  on  the  11th 
of  MarcL 

Under  the  authority  of  this  deed  the 
defendant  Arton  advertised  for  sale  all 
Yaughan's  stock-in-trade,  including  shop- 
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fixtoret,  gas-fittingB  and  other  fixtures  in 
and  upon  the  premiseB.  The  plaintiff,  how- 
ever, upon  the  12th  of  March,  served  the 
defendant  with  a  formal  notice  to  the  effect 
that  all  the  fixtures  belonged  to  him  as 
landlord,  and  that,  as  the  interest  of  the 
lessee  had  become  forfeited  by  breach  of 
the  conditions  of  the  lease,  he  (the  plaintiff) 
elaimed  possession  of  the  premises  and  all 
the  fixtm^  articles  and  things  affixed 
thereto,  and  should  hold  the  defendant 
liable  for  any  loss  sustained  by  their 
removal 

Notwithstanding  this  notice,  the  defen- 
dant threatened  to  proceed  with  the  sale  of 
the  fixtures,  whereupon  the  plaintiff  filed 
his  bill  and  obtained  an  injunction  to 
restrain  the  sale.  The  order  directed  an 
inquiry  as  to  which  of  the  fixtures  enume- 
rated in  the  catalogue  of  sale  were  affixed 
to  the  premises  at  the  date  of  the  lease,  and 
which  had  been  affixed  by  Vaughan  during 
the  tenancy,  and  whether  the  fixtures  were 
such  as  between  the  plaintiff  and  Vaughan 
could  not  be  removed  from  the  freehold 
without  the  plaintiff's  consent ;  also,  as  to 
the  value  of  any  which  had  been  already 
sold  by  the  defendant 

The  chief  clerk  certified  that  the  fixtures 
in  question  were  tenant's  fixtures;  that 
many  of  them  had  been  purchased  by 
Vaughan  from  a  prior  tenant,  and  others 
had  been  put  up  at  Vaughan's  own  ex- 
pense, but  all  of  them  were  claimed  by  the 
plaintiff  on  the  ground  that  the  tenant's 
right  to  remove  them  was  barred  by  the 
forfeiture  and  subsequent  entry  of  the 
landlord. 

TMs  point  now  came  on  for  argument 
upon  further  consideration  of  the  cause. 

Mr.  Olasse  and  Mr.  Elderton^  for  the 
plaintiff,  aigued  that  after  the  determi- 
nation of  the  lease,  whether  by  forfeiture 
or  otherwise,  the  tenant's  right  to  remove 
the  fixtures  was  barred.  In  the  absence  of 
any  special  contract  of  reservation,  all  fix- 
tures not  removed  by  the  tenant  while  he 
remained  in  lawful  possession  became  the 
property  of  the  landlord  The  rule  applied 
still  more  strictly  where,  as  in  this  case,  the 
determination  of  the  lease  was  caused  by  the 
tenant's  own  act — 

WoodfalVa  Landlord  and  Tenant,  9th 
^t.  533. 


Weetan  t.  Woodeodt,  7  Mee.  k  W.  14; 

a.  c.  10  Law  J.  Bep.  (bt.b.)  Exeh.  183. 

Lyde  v.  Ruttell,  1  R  dt  Ad.  394 ;  a.  e. 

9  Law  J.  R^  K.R  36. 
Bishop  V.  EUuM,  11  ExcL  Bepw  120. 
Pool^9  ease,  Salk.  36a 
Mr.  J.  Pearwn  and  Mr.  Hmdley^  for  iht 
defendant,  contended  that  the  breach  ol 
covenant  did  not  ipsofaeio  determine  the 
lease ;  it  must  be  followed  by  the  landlord's 
re-entiy,  and  then  a  reasonaUe  time  must 
be  allowed  to  the  tenant  for  removing  hia 
fixtures — 

Sumner  v.  BromUow^  34  Law  J.  Bap. 
(N.8.)  Q.R  130. 
The  policy  of  the  law  had  been  greatly 
relaxed  of  late  years  in  favour  of  the  ri^ts 
of  the  tenant,  and  it  would  be  a  dangerous 
precedent  to  establish  that  any  landlord 
could  arbitrarily  avail  himself  of  a  breach 
of  covenant  to  come  in  and  take  immediate 
possession  of  all  a  tenant's  fixtures  without 
allowing  a  reasonable  time  f<Hr  their  removaL 
They  also  cited 

Hdlawell  v.  Eattwood^  6  Exch.  Bep. 
395 ;  s.  0.  20  Law  J.  R^  (n.s.) 
Exch  154. 
Stansfield  v.  the  Mmffor  of  ParUmtnOk^ 
4  Com.  R  Bep.  N.S.  120;  s.c.  37 
Law  J.  Bep.  (ir.8.)  C.P.  124. 

Malins,  V.C. — This  case  involves  aa 
important  question  between  landlord  and 
tenant,  the  plaintiff  being  the  landlord  and 
the  defendant,  as  the  tenant's  assignee,  being 
in  the  same  position  as  the  tenant  himself. 
Under  a  lease,  dated  the  17th  of  February, 
1865,  a  house  was  demised  by  the  plaintiff 
to  John  Vaughan  for  a  term  of  years,  which, 
in  point  of  time,  has  not  yet  expired.  That 
lease  contained  a  covenant  or  proviso  that 
if  the  lessee  should  do  certain  ads,  amongst 
which  is  the  execution  of  an  assignment 
for  the  benefit  of  his  creditors,  the  limdlord 
should  have  an  immediate  right  of  re-entry; 
that  is,  in  fact,  a  forfeiture,  not  c^  course 
absolute,  but  at  the  opticm  c^  the  landlord, 
and  therefcwe  the  lease  would  in  thai 
respect  become  voidable,  not  void,  on  the 
happening  of  any  one  of  the  specified 
events.  On  the  2nd  of  March,  1868» 
Vaughan  made  an  assignm^it  for  the  benefit 
of  lus  creditors,  which,  beyond  all  doubt, 
amounted  to  an  act  of  bankruptcy,  and 
was  a  forfeiture  of  the  lease.    That  did  not 
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become  known  to  the  plainti£f  until  the 
11th,  on  which  day  the  deed  was  registered 
under  the  act  On  the  12th  he  gave  notice 
to  Yaughan  that  he  intended  to  treat  the 
lease  as  forfeited,  but  he  did  not  enter  antil 
the  14th,  on  which  day  he  actually  deter- 
mined the  lease,  and  thereby  revested  the 
estate  in  himselfl  Vaughan's  business  was 
that  of  a  bookseller,  and  there  were  certain 
fixtures  in  and  about  the  house  or  shop 
which  are  now  admitted  on  both  sides  to 
be  tenant's  fixtures,  that  is,  things  which, 
though  in  a  certain  sense  attached  to  the 
freehold,  the  tenant  had  still  a  right  to 
remove  during  the  continuance  of  his 
t^iancy  or  lease.  If,  therefore,  the  lease 
had  not  been  forfeited  the  tenant  would  at 
this  moment  have  that  right,  because  the 
law  is  clear  that  where  such  fixtures  are 
put  in  by  the  tenant  he  has  a  right  at  any 
time  during  the  continuance  of  the  lease  to 
remove  them ;  and  it  is  equally  clear  that 
if  he  omits  to  remove  them  during  the  cur- 
rency of  the  lease,  after  its  expiration  it  is 
too  late  for  him  to  do  so  without  the  con- 
sent of  the  landlord;  and  I  was  surprised 
to  hear  the  case  argued  as  if  there  was  any 
doubt  on  this  point,  for  it  was  long  ago 
settled,  as  I  always  thought,  in  Lyde  v. 
Eussell,  Nothing  can  be  more  distinct  on 
the  subject  than  the  point  there  raised,  and 
decided  by  Lord  Tenterden.  That  was  a 
case  in  which  the  tenant  brought  an  action 
of  trover  for  beUs  which  had  been  put  up 
at  his  own  expense,  and  which  he  would 
have  had  an  unquestionable  right  to  remove 
during  his  tenancy ;  but  it  was  held  that 
by  remaining  fixed  to  the  freehold  after  the 
expiration  of  the  term  they  became  the 
property  of  the  landlord — [His  Honour 
referred  at  length  to  Lord  Tenterden's 
judgment  in  the  case,  and  continued] — 
Mr.  Glasse  cited  several  other  authorities, 
but  I  need  not  refer  to  them  as  they  are 
all  collected  in  WoodfalPa  Landlord  and 
Tenanty  at  page  534  of  the  last  edition.  It 
is  there  Liid  down  that  where  a  lease  expires, 
whether  by  effluxion  of  time  or  by  forfei- 
ture, which  is  the  act  of  the  tenant  (the 
right  being  the  same  in  either  case),  if 
the  tenant  does  not  remove  the  fixtures 
during  the  continuance  of  the  lease  or  while 
he  remains  in  Uwful  possession,  it  is  too 
late  for  him  to  do  so  after  the  landlord  has 
entered.    Against  this  rule  two  cases  were 


relied  upon,  by  Mr.  Pearson  and  Mr.  Hadley, 
namely,  Stanafield  v.  the  Mayor  of  Ports- 
mouth  and  Sumner  v.  Bromilow^  both  of 
which  proceed  upon  the  footing  that  there 
was  a  covenant  between  the  landlord  and 
the  tenant  that  certain  things  should  remain 
and  certain  things  should  be  removed ;  it 
was  held  that  if  ^e  tenant  had  a  right  by 
virtue  of  his  covenant  to  remove  particular 
fixtures  he  must  have  a  reasonable  time  for 
doing  so  after  the  expiration  of  the  lease, 
but  idl  that  those  cases  decide  is,  that  where 
there  is  an  express  contract  that  the  tenant 
shall  have  a  right  to  remove  fixtures  he 
does  not  lose  tibat  right  the  moment  his 
term  ends  or  is  forfeited,  but  he  must  have 
a  reasonable  time  after  the  lease  determines. 
They  do  not,  therefore,  vary  the  old  law 
on  this  most  important  principle,  nor  do  I 
accede  to  the  argument  that  it  has  been 
varied  or  gradually  relaxed :  I  think  it  re- 
mains unaltered.  Where  there  is  an  express 
contract  between  the  parties  the  Court  will 
put  a  reasonable  construction  upon  it,  and 
allow  the  tenant  a  reasonable  time ;  but 
unless  the  tenant  protects  himself  by  a 
contract,  giving  him  the  right  to  take  away 
the  fixtures  after  the  expiration  of  the  term, 
there  is  no  such  right  Whether  the  lease 
is  determined  by  lapse  or  by  the  act  of  the 
tenant  (of  which  he  must  necessarily  have 
the  best  notice)  he  must  protect  himself 
for  when  ooce  the  landlord  has  re-entered 
he  is  back  in  his  possession.  Upon  the 
principle  of  Lyde  v.  Russell,  the  law  pre- 
sumes a  gift  to  the  reversioner.  That  being 
the  state  of  the  facts  here,  and  there  being 
no  special  contract,  the  plaintiff  is  entitled 
to  such  of  the  fixtures  as  were  not  removed 
during  the  continuance  of  the  lease,  that  is, 
before  the  plaintiff  took  possession  under 
the  forfeiture  on  the  14tli  of  March,  and 
he  must  have  a  decree.  At  the  same  time  I 
think  this  a  most  unconscionable  and  un- 
gracious claim,  seeing  that  these  are  trade 
fixtures,  put  up  at  the  tenant's  own  expense 
or  boaght  by  him  from  a  previous  tenant, 
and  I  shall  not  give  the  plaintiff  any  costs, 
although  as  a  general  rule  the  costs  would 
follow  the  result. 

Solidton  — Bir.  T.    G.    Norcutt,    for  pUintiff; 
Menn.  Rotunfon  k  Preaton,  fbr  defendant. 
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James,  V.C.  ) 
June  28.     J 


COOPEB  V.  COOPER. 


Power  of  Appointment^  Exercise  of — 
Agreement  for  a  Settlem,ent  hy  Appointee 
giving  Appointor  a  remote  contingent  In- 
terest— Pecuniary  Consideration  given  by 
Appointor — Fraud  07i  the  Power, 

By  articles  made  upon  the  marriage  of 
G.  D,  her  father,  T,  Z>,  covenanted  thai  he 
and  his  voife  would,  in  exercise  of  a  pov}er 
of  appointment  among  their  children  given 
to  them  hy  their  marriage  settlement,  appoint 
a  share  of  certain  trust  funds  to  G.  D,  and 
he  also  covenanted  to  give  to  trustees  a  bond 
for  the  payment  of  a  sum  nearly  equal  to 
the  appointed  share.  The  same  articles 
provided  that  the  appointed  funds  and  the 
moneys  secured  hy  the  bond  should  be  so 
settled  as  that,  in  case  of  default  of  issue  of 
G.  D,*s  marriage,  the  ultimate  remainder 
in  them  should  be  vested  in  T.  D.  absolutely. 
In  pursuance  of  these  articles  T.  D.  and 
his  wife  appointed  to  G,  D,  a  share  of  tJie 
trust  funds,  subject  to  their  settlement  T,  D, 
executed  the  said  bond,  and  the  moneys  so 
appointed  and  secured  were  settled  as  agreed. 
There  was  no  issue  of  G.  D.^s  marriage : — 
Held,  that  the  appointment  was  a  valid 
execution  of  the  power,  notwitlistanding  the 
contingent  interest  which  T,  D,  one  of  the 
appointors,  obtained  under  it  by  the  above- 
mentioned  arran^emerU, 

This  suit  was  instituted  to  contest  the 
validity  of  an  appointment  of  trust  funds 
under  a  power,  upon  the  ground  that  the 
appointment  was  a  fraud  on  the  power. 

By  an  indenture  of  settlement,  dated 
the  8th  of  September,  1806,  and  made  in 
contemplation  of  the  marriage  of  Thomas 
Daniell  and  Lucy  Maria,  his  intended  wife, 
a  trust  fund  of  consols  was  settled,  subject 
to  life  interests  thereby  given  to  Mr.  and 
Mrs.  Daniell,  "  in  trust  for  all  and  every 
or  such  one  or  more  of  the  child  or  children 
of  the  said  intended  marriage  at  such  age 
or  ages,  time  or  times,  and  in  such  parts^ 
shares  and  proportions,  manner  and  form, 
and  under  and  subject  to  such  provisoes, 
conditions,  restrictions  and  limitations  over, 
being  for  the  benefit  of  some  or  one  of  such 
child  or  children  as  the  said  T.  Daniell 
and  his  wife  should  at  any  time  or  times 


during  their  joint  lives "  by  deed  appoint; 
and  in  defi&ult  of  such  joint  appointm^it 
as  the  survivor  of  them  should  appoint; 
and  '*  in  default  of  any  such  direction  or 
appointment,  and  in  the  mean  time,  and 
until  any  such  direction  or  i^pointment 
should  be  made,  and  as  to  so  much  of  the 
said  Bank  annuities  or  such  right  or  intereBl 
therein  to  which  any  such  direction  or 
appointment,  if  incomplete,  should  not 
extend,  in  trust  for  an  only  child  of  tiie 
said  then  intended  marriage,  if  there  should 
be  but  one  child,  and  if  there  should  be 
more  than  one,  then  in  trust  for  aU  and 
every  the  child  and  diildren  of  the  add 
then  intended  marriage,  equaDy  to  be 
divided  amongst  them,  share  and  share 
alike,"  the  shares  of  sons  to  vest  at  twenty- 
one,  and  the  shares  of  daughters  at  twenty- 
one  or  marriage.  The  said  settlement  also 
contained  a  hotch-pot  clause.  There  wero 
five  children  of  the  said  marriage,  of  whom 
the  defendant  Maria  Gertrude  Daniell,  on 
the  14th  of  February,  1832,  married  George 
O.  B.  Trevnnion,  since  deceased. 

By  articles  of  agreement,  dated  the  1  Ith 
of  February,  1832,  made  in  contemplation 
of  such  last-mentioned  marriage,  reciting 
the  power  of  appointment  contained  in  the 
settlement  of  1806,  and  that  Mr.  and  Mra. 
Daniell  had  agreed  to  mi&e  a  joint  ap- 
pointment of  one-fourth  of  the  moneys 
thereby  settled  in  favour  of  their  daughter 
Maria  Gertrude  Daniell,  and  reciting  that 
Thomas  Daniell  had  also  agreed  to  secure 
by  his  bond  the  sum  of  4,567^,  to  be  paid 
as  thereinafter  mentioned,  and  reciting  thai 
as  well  the  sums  of  money  so  agreed  to 
be  appointed  and  the  said  bond  as  future 
property  of  the  said  Maria  Gertrude  Cooper, 
were  agreed  to  be  settled  in  manner  there- 
inafter expressed,  G.  O.  B.  Trevanion 
covenanted  with  Thomas  Daniell,  his  exe- 
cutors, administrators  and  assigns,  tiiat 
he,  G.  O.  B.  Trevanion,  would  settle 
certain  moneys  intended  to  be  appointed 
in  his  favour  by  his  father,  John  Treva- 
nion, in  manner  therein  mentioned;  and 
Thomas  Daniell,  for  himself  and  his  wilie, 
Lucy  Maria  Daniell,  covenanted  and 
agreed  with  G.  O.  B.  Trevuiion  that 
they,  Thomas  Dani^  and  Lucy  Maria, 
his  wife,  would,  immediately  after  the  said 
appointment  so  intended  to  be  made  by 
the  said  John  Trevanion  shoidd  have  been 
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duly  executed  in  due  form  of  law,  execute 
the  said  recited  power  of  appointment 
Tested  in  them  as  aforesaid  in  favour  of 
their  said  daughter,  in  order  that  the  same 
might  be  settled  to  and  for  the  several 
trusts,  intents  and  purposes  thereii^fter 
mentioned;  and  also  that  he,  the  said 
Thomas  Daniell,  would,  immediately  after 
the  said  appointment  so  intended  to  be 
made  by  the  said  John  Trevanion  should 
have  been  duly  executed,  execute  to  the  trus- 
tees of  the  settlement  a  bond  for  payment  to 
them,  in  the  year  1840,  of  the  sum  of  4,567/., 
with  power  to  pay  off  the  same  at  an  earlier 
period,  with  interest  at  51.  per  cent,  from 
the  date  of  the  bond,  payable  half-yearly; 
and  it  was  declared  and  agreed  that  G.  O.  B. 
Trevanion,  Thomas  Daniell  and  Lucy  Maria, 
his  wife,  and  Maria  Gertrude  Trevanion 
should,  as  soon  as  might  be  after  the 
solemnization  of  the  said  intended  mar- 
riage and  the  said  deed  of  appointment 
should  have  been  duly  executed  by  the  said 
John  Trevanion,  legally  and  effectually 
convey,  settle  and  assure  to  the  trustees  of 
that  deed  all  and  singular  the  moneys  and 
premises  thereinbefore  mentioned  and  in- 
tended to  be  settled  as  aforesaid,  and  also  all 
other  estate  or  property  to  which  the  said 
Maria  Gertrude  Daniell  might  become 
entitled  as  aforesaid,  to  hold  the  same  unto 
the  said  trustees  upon  the  trusts  thereinafter 
expressed,  being  trusts  in  favour  of  G.  O. 
B.  Trevanion  and  Maria  Gertrude  Daniell 
for  their  respective  lives,  with  remainder 
amongst  their  children  and  issue  as  therein 
mentioned;  and  it  was  thereby  provided 
that  in  case  there  should  be  no  child  or 
children  of  the  said  intended  marriage  who, 
or  whose  issue,  should  acquire  a  vested 
interest  in  the  said  trust  funds,  then  and 
in  such  case  the  moneys  intended  to  be 
settled  by  the  said  G.  O.  B.  Trevanion 
should  go  and  belong  to  his  executors, 
administrators  and  assigns,  and  the  moneys 
intended  to  be  settled  by  the  said  Thomas 
Daniell  and  Lucy  Maria,  his  wife,  should 
go  and  belong  to  the  executors,  adminis- 
trators and  assigns  of  the  said  Thomas 
DanielL 

By  a  deed-poll,  dated  the  1 0th  of  April, 
1832,  Thomas  Daniell  and  his  wife  abso- 
lutely and  irrevocably  appointed  one  equal 
iburUi  share  of  the  moneys,  stocks,  funds 
and  securities  liable  to  the  trusts  of  their 


settlement  of  the  8th  of  September,  1806, 
which  were  in  the  said  deed-poll  stated  to 
consist  of  the  sum  of  11,834^  Is.  6d,  con- 
sols and  the  sums  of  4,000/.  and  3,590/. 
sterling,  as  and  for  the  portion  of  the  said 
Maria  Gertrude  Trevanion,  and  that  the 
same  should  immediately  become  a  vested 
interest  in  her  so  as  to  be  transmissible  to 
her  executors,  administrators  and  assigns, 
and  should  immediately  upon  the  decease 
of  the  survivor  of  them,  the  said  Thomas 
Daniell  and  Lucy  Maria,  his  wife,  or  so 
soon  after  as  circumstances  would  permit, 
be  transferred  to  the  said  Maria  Gertrude 
Trevanion,  her  executors,  administrators  or 
assigns,  for  her  own  use  and  benefit. 

The  deed  of  appointment  provided  that 
nothing  therein  contained  should  preclude 
Maria  Gertrude  Trevanion  from  taking  a 
share  in  the  unappointed  funds,  subject  to 
the  original  settlement  on  bringing  the 
moneys  now  appointed  to  her  into  hotch- 
pot 

On  the  11th  of  April,  1832,  a  settlement 
of  Maria  Gertrude  Trevauion's  appointed 
share  and  property  to  be  after  acquired, 
was  duly  executed  in  accordance  with  the 
articles  of  February,  1832. 

G.  O.  B.  Trevanion  died  in  September, 
1832,  and  there  was  no  issue  of  his  mar- 
riaga 

In  June,  1841,  Maria  Gertrude  Tre- 
vanion was  married  to  the  plaintiff  Fre- 
derick Bathurst  Cooper.  By  a  settlement 
made  in  contemplation  of  such  marriage  it 
was  agreed  that  the  trustees  of  the  settle- 
ment of  April,  1832,  should  stand  possessed 
of  the  funds  thereby  settled  to  which  the 
said  Maria  Gbrtrude  Trevanion  was  entitled 
for  her  life  or  otherwise,  upon  trust  during 
the  joint  lives  of  herself  and  the  plaintiff 
to  pay  a  moiety  of  the  interest  thereof  to 
her  for  her  separate  use,  and  the  other 
moiety  of  the  interest  to  the  plaintiff,  and 
after  the  death  of  one  of  them  to  pay  the 
interest  to  the  survivor  for  life. 

In  the  year  1834,  Sophia  (another  daugh- 
ter of  Thomas  and  Lucy  Maria  Daniell) 
was  married  to  J.  H.  England  (since 
deceased).  In  contemplation  of  such  mar- 
riage, Thomas  Daniell  and  Lucy  Maria  (his 
wife),  by  a  deed-poll,  dated  the  3rd  of  May, 
1834,  made  an  appointment  of  one-fonrth 
part  of  the  said  funds  subject  to  their 
marriage  settlement  in  favour  of  their  said 
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daughter  Sophia,  in  similar  terms  to  the 
appointment  in  &voar  of  Maria  Gertrude 
hereinbefore  mentioned. 

By  a  settlement  of  even  date  with  the 
last-mentioned  deed-poll,  reciting  that  upon 
the  treaty  for  the  said  intended  marriage  it 
had  been  agreed  that  Mr.  and  Mrs.  Daniell 
should  appoint  one-fourth  part  of  the  funds 
liable  to  the  trusts  of  the  settlement  of  the 
8th  of  September,  1806,  to  or  in  trust  for 
Sophia  England,  in  manner  effected  by  such 
deed-poll,  and  that  the  part  so  to  be  ap- 
pointed to  the  said  Sophia  England,  and 
all  other  her  interest  in  the  same  trust 
premises,  and  all  her  after-acquired  property, 
should  be  settled  in  manner  thereinafter 
expressed,  and  that  Thomas  Daniell  should 
execute  a  bond  to  the  trustees  of  the  settle- 
ment for  payment  to  them  of  4,000/.,  with 
interest  as  therein  mentioned  (which  bond 
was  duly  executed),  the  share  so  appointed 
to  Sophia  England  and  the  moneys  payable 
under  the  bond  were  settled  upon  trusts  in 
favour  of  Mr.  and  Mrs.  England  and  the 
survivor  of  them,  during  their  respective 
lives,  with  remainder  amongst  their  children 
and  issue  as  therein  mentioned;  and  in 
default  of  children  who,  or  whose  issue, 
should  become  entitled,  upon  trusts  in 
favour  of  Thomas  Daniell,  his  executors, 
administrators  and  assigns,  similar  to 
those  contained  in  Mrs.  Tfevanion*s  settle- 
ment. 

There  were  six  children  of  the  marriage 
of  Mr.  and  Mrs.  England,  of  whom  five 
had  attained  twenty-one,  and  thereby  ac- 
quired vested  interests  in  remainder  under 
their  parents*  marriage  settlement 

In  August,  1844,  Mr.  and  Mrs.  Daniell 
appointed  the  unappointed  moiety  of  the 
fonds,  subject  to  Uie  trusts  of  the  settle- 
ment of  September,  1806,  to  their  children 
Ralph  Allen  Daniell  and  Marianne  Daniell 
Thomas  Daniell,  in  the  year  1835,  was 
declared  a  bankrupt  Up  to  his  bankruptcy 
he  had  duly  paid  ike  interest  due  upon  the 
two  bonds,  and  the  bond  debts  were  duly 
proved  in  the  bankruptcy;  and  in  1843 
and  1845  dividends  to  the  amount  of  one- 
fifth  of  the  principal  sums  secured  were 
paid  thereon.  In  May,  1849,  the  assignees 
in  bankruptcy  of  Thomas  Daniell  assigned 
for  value  to  Sir  Alexander  Duff  Gordon  and 
others,  as  trustees  of  the  Economic  Life 
Assurance  Society,  the  reversionary  interest 


of  the  said  Thomas  Daniell  under  the  arti- 
cles and  settlement  executed  upon  the 
marriage  of  Mr.  and  Mrs.  Trevanion,  in  the 
one-fourth  share  of  the  trust  funds  s^pointed 
to  Mrs.  Trevanion  as  aforesaid,  and  also  in 
the  amount  received  under  the  bankruptcy 
of  the  said  Thomas  Daniell,  as  dividends 
upon  his  said  bond  debt  of  4,567/L  Thomas 
Daniell  died  in  Match,  1866,  having  sui^ 
vived  his  wifa  Upon  the  death  of  the  said 
Thomas  Daniell  the  trust  funds,  subject  to  the 
settlement  of  September,  1806,  were  divided 
by  the  surviving  trustee  of  that  settl^n^at 
among  the  persons  who  were  entitled  or 
conceived  to  be  entitled  thereto,  one-fourth 
being  paid  to  the  trustees  of  Mr.  and  Mrs. 
Trevanion's  settlement,  and  another  fourth 
to  the  trustees  of  Mr.  and  Mrs.  England's 
settlement.  The  plaintiff  submitted  that 
the  appointment  of  the  one-fourth  of  the 
trust  ^nds  made  to  his  wife  upon  her 
former  marriage  with  Mr.  Trevanion  was  a 
fraud  upon  the  power  of  appointment,  by 
reason  of  the  same  being  made  for  the  pur- 
poses of  a  settlement,  which  conferred  an 
interest  therein  upon  Thomas  Daniell;  and 
he  contended  that  such  one-fourth  share 
was  now  distributable  among  the  persons 
entitled  thereto  in  default  of  appointment, 
and  for  the  same  reasons  he  contested  the 
validity  of  the  appointment  of  one-fourth 
to  Mrs.  England. 

Mr.  Kay  and  Mr,  W.  C.  Druce^  for  the 
plaintiff,  in  support  of  their  argument  that 
the  appointment  was  a  fraud  upon  the 
power,  by  reason  of  its  having  beoi  made 
for  the  purposes  of  a  settlement  whidi 
limited  an  interest  in  the  fund  appointed 
to  the  donee  of  the  power,  cited 

Ooldsmid  y.  Oddmid,  2  Hare,  187 ; 

8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  113. 

Birley  v.  Birley,  25  Beav.  299 ;  s.  c 

27  Law  J.  Rep.  (n.s.)  Chanc  569. 
Pryor  v.  Pryor,  2  De  Gex,  J.  &.  S.  205; 
s.  c.  33  Law  J.  Rep.  (N.a)  Chanc  441. 
The  Duke  of  Portland  y.  Topkam,  11 
H.L.  Cas.  32;  s.c  34  Law  J.  Rep. 
(n.s.)  Chanc  113. 
Palmer  v.  Wheeler,  2  Ball  k  B.  18. 
Sugden  on  Powers,  8th  edit  613. 
Lane  v.  Page,  Amb.  233. 

Mr.  Fischer,  for  Mrs.  Cooper,  urged  that 
there  had  been  no  anteced^it  barg^  with 
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her  regarding  the  terms  of  the  settlement 
He  dted 

Arnold  v.  Hardwich,  7  Sim.  343. 

Salman  v.  Gtbhs,  3  De  Qex  &  Sm.  343 ; 
8.  c.  18  Law  J.  Rep.  (n.s.)  Chana  177. 

Mr.  Hemming  (Sir  RoundeU  Palmer 
with  him),  for  the  Economic  Assurance 
Society,  argued  that  the  appointment  to 
Mrs.  Cooper  was  good.  Tlie  rule  acted 
upon  by  the  Court  was,  that  where  the  pur- 
pose and  object  of  the  appointment  was  to 
benefit  the  appointor,  there  the  appointment 
was  bad,  but  the  principle  could  not  be 
carried  so  far  as  to  vitiate  every  appointment 
under  which  the  donee  of  the  power  might 
receive  a  benefit,  or  by  which  there  might 
be  a  remote  chance  of  anything  coming 
back  to  him.  If  that  were  so,  eveiy  appoint- 
ment made  by  a  f&ther  to  a  daughter  upon 
her  marriage  with  a  view  to  a  settlement 
in  the  ordinary  form  by  which  an  ultimate 
limitation,  in  defiiult  of  children,  was  re- 
served in  favour  ci  the  daughter's  next-of- 
kin  to  the  exclusion  ci  her  husband  would 
be  invalid.  The  case  of 

Askkam  v.  Barker,  17  Beav.  37 ;  s.  c 
22  Law  J.  Rep.  (n.s.)  Chanc.  769, 
summed  up  the  law  upon  the  subject.  In 
order  to  make  the  appointment  fraudulent 
there  must  be  an  improper  and  sinister 
purpose  of  giving  some  advantage  to  the 
appointor.  Such  a  purpose,  whether  direct 
or  indirect,  would  vitiate  the  appointment, 
but  the  mere  fact  that  the  donee  of  the 
power  might  remotely  derive  some  benefit 
from  his  exercise  of  it  would  not  necessarily 
invalidate  the  appointment  In  this  case, 
Thomas  Daniell  had  given  to  the  trustees 
of  Mrs.  Cooper's  settlement  made  upon  her 
marriage  with  Mr.  G.  O.  B.  Trevanion  a 
bond  nearly  equal  in  amount  to  the  share 
of  the  trust  funds,  subject  to  his  own 
settlement,  which  he  and  Mrs.  Daniell  had 
appointed  to  her ;  and  an  arrangement  was 
made  that,  upon  his  giving  such  a  bond,  he 
should  be  entitled  in  an  improbable  or,  at 
least,  remote  event  to  a  contingent  benefit 
in  the  appointed  share.  There  was  nothing 
in  that  indicating  an  improper  or  sinister 
motive.  Besides,  the  arrangement  had  been 
acquiesced  in  and  acted  upon  for  a  number 
of  years  by  all  parties,  and  a  considerable 
amount  of  the  money  due  upon  the  bond 
had  actually  been  recovered,  and  the  pUun- 


tiff  himself  was  taking  benefits  under  it 
He  could  not  now,  in  any  case,  come  and 
disturb  the  arrangement    He  referred  to 
The  Duke  of  Portland  v.  Topham,  11 
H.L,  Cas.  32 ;  s.  a  34  Law  J.  Rep. 
(n.s.)  Chanc  113. 
Davheny  v.  Cochbum^  1  Mer.  626. 
Jebh  V.  Tugufell,  7  De  Oex,  M.  &  G. 
663;  S.C.   25  Law  J.   Rep.    (n.s.) 
Chanc  109. 
Mr,   Eddis  and   Mr.  Hamilton   Hum* 
phreye,  for  Mrs.  England  and  her  children, 
argued  that  the  appointment  and  settlement 
would  be  upheld.  At  all  events,  if  the  ulti- 
mate limitation  in  favour  of  the  appointor 
were  bad,  the  other  parts  of  the  settlement, 
which  could  readily  be  distinguished  from 
it,  were  perfectly  unimpeachable.  And,  even 
with  regard  to  the  appointment,  although 
the  conation  upon  which  it  was  nmde  might 
be  bad,  yet  the  appointment  itself  might 
be  good — 

Fitzroy  v.  the  Duke  of  Rickmand,  27 
Beav.    190;  s.c   28  Law  J.   Rep. 
(n.s.)  Chanc.  750. 
Lane  v.  Page,  Amb.  233. 
Palsgrave  v.   Atkinson,   1    Coll.  C.C. 

190. 
Sadler  v.  Pratt,  5  Sim.  632. 
Topham  V.  the  Duke  of  Portland,  1  De 
Gex,  J.  &  S.  617 ;  s.  c.  32  Law  J. 
Rep.  (n.s.)  Chanc  257. 
Rucker  v.  Scholefield,  1  Hem.  &  M.  36; 
S.C  32  Law  J.  Rep.  (n.s.)  Chanc 
46. 
Ranking  v.  Barnes,  33  Law  J.  Rep. 
(n.s.)  Chanc.  539. 
Mr.  W.  F.  Robinson,  Mr.  DevereU  and 
Mr.  Swan,  for  other  parties. 

Mr.  Kay  replied. — The  question  to  be 
regarded  in  considering  the  validity  of  the 
appointment  was  the  motive  in  the  mind 
of  the  appointee ;  and  if  there  was,  in  the 
exercise  of  his  power,  any  motive  or  in- 
fluence there  not  consistent  with  the  trust 
imposed  upon  him,  the  appointment  was 
bad.  The  plaintiff  was  not  bound  to  take 
any  proceedings  to  upset  the  appointment 
till  the  death  of  Mr.  Daniell,  the  previous 
tenant  for  life. 

Jambs,  V.C. — The  case  of  the  plaintiff 

in  this  suit  appears  to  me  to  be  an  illus* 

tration  of  a  class  of  cases  in  which  rules 

laid  down  by  the  Court  of  Chancery  for 
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the  preyention  of  fraud  are  endeayonred  to 
be  strained,  upon  some  technical  grounds, 
for  the  purpose  of  producing  fraud  in  such 
a  way  that  one  sometimes  cannot  help 
wishing  that  there  were  a  Court  of  equity 
to  correct  what  the  Court  of  Chancery  is 
doing  in  these  matters.  Luckily,  in  this 
case  one  is  able  to  deal,  not  with  any  tech- 
nical rule,  but  with  the  substance  and  truth 
of  the  case;  and,  regarding  merely  the 
substance  and  truth  of  the  case,  it  is  this  : 
A  father  and  mother,  having  a  power  of 
appointment  among  their  cMldren,  upon 
the  marriage  of  one  of  the  daughters,  who 
is  now  the  wife  of  the  plaintiff,  executed 
an  appointment  of  one  quarter  of  the  fund 
to  the  daughter.  The  appointment  is  in 
terms  perfectly  unimpeachable;  it  is  an 
appointment  to  the  daughter  absolutely,  so 
as  to  be  a  vested  and  transmissible  interest 
in  her.  But  it  is  said  that,  looking  at  the 
whole  transaction  and  looking  at  Uie  arti- 
cles of  agreement  which  were  made  before 
that  appointment  was  in  form  executed,  the 
Court  is  able  to  see  that  there  was  some 
corrupt  purpose,  some  indirect  and  sinis- 
ter purpose  in  the  mind  of  the  father, 
who  joined  in  the  appointment,  which 
makes  this  appointment  a  fi^ud  in 
equity.  The  sinister  purpose  is  this,  that  it 
was  agreed  by  those  articles  of  agree- 
ment that  there  should  be  a  marriage 
settlement,  by  which,  in  certainly  not  a 
very  probable  event,  or  at  all  events,  a 
remote  event,  the  fund  so  appointed  should 
come  back  to  the  father.  The  fund  was 
settled  upon  the  daughter  for  life,  with 
remainder  for  the  husband  for  life,  with 
remainder  for  the  children  and  issue  of  the 
marriage,  and  then  with  an  ultimate  trust, 
in  default  of  issue,  to  the  donee  of  the 
power,  the  appointor.  That,  no  doubt^  if  it 
stood  alone,  would  be  a  grave  ground  for 
impeaching  the  settlement.  I  do  not  mean 
in  the  slightest  degree  to  question  those 
cases  which  hold  that  if  a  donee  of  a  power 
directly  or  indirectly  obtain  for  himself  a 
personal  benefit  by  reason  of  the  execution 
of  the  power,  that  will  not  do  ;  but  in  this 
case,  what  the  father  did  was  this  (because 
you  must  look  at  the  whole  transaction), 
he  not  only  executed  the  power  of  appoint- 
ment by  appointing  a  sum  of  5,000/.  for 
his  daughter,  but  he  binds  himself  in  a 
bond  of  about  5)000/. :  he  being  a  man  at 


that  time  in  credit,  the  bond  was  not  a 
sham.  The  interest  of  the  bond  aeemB  to 
have  been  paid  for  a  number  of  years,  and 
even  after  his  bankruptcy  there  has  been 
realized  for  this  veiy  trust  on  account  of 
the  bond  debt  the  not  inconsiderable  sum 
of  1,500/.;  he  himself  puts  into  settlement 
that  bond  of  5,000/.,  and  gives  an  imme- 
diate interest  to  the  wife,  an  interest  to  tiie 
husband  and  an  interest  to  the  children 
in  this  fund.  Therefore,  taking  the  whole 
bargain  together,  it  is  this:  "I  will  appoint 
to  you  the  5,000/."  (or  whatever  the  exact 
sum  is)  ^  provided  you  will  enter  into  a 
bargain  with  me  that  for  5,000/.  more, 
which  I  am  going  to  pay  down  directly, 
you  will  give  me  a  contingent  reversicm  in 
this  fund."  In  that  case  I  must  look  at  Uie 
substance.  Was  that  an  indirect  advantage 
to  the  father  at  all  that  he  should  be  buying 
a  future  reversion  of  this  kind  for  that  high 
price  1  If  I  were  to  set  aside  the  transaction, 
I  must  set  it  aside  in  iota,  For  instance, 
if  a  man  say,  ^  I  will  appoint  White  Acre 
to  you,  one  of  the  objects  of  the  appoint- 
ment being  that  ycm  will  seU  it  to  me  for 
1,000/.,  could  it  be  contended  that  the 
person  could  sell  White  Acre  and  keep  the 
1,000/.?  It  appears  to  me  the  substance  of 
the  transaction  was  a  bargain  intended 
substantially  for  the  benefit  of  the  dau^ter, 
who  was  the  object  of  the  power,  and  that 
the  contingent  benefit  whidi  the  &ther  got 
was  a  thing  for  which  he  gave  value  over 
and  over  again,  and  therefore  it  is  not 
within  the  rules  at  all  which  apply  to  these 
cases.  Upon  that  ground,  I  am  of  opinion 
that  the  appointment  is  perfectly  good,  and 
it  seems  to  me  that  upon  other  grounds  it 
would  be  utterly  impossible  for  this  phdn- 
tiff,  whose  wife  was  a  party  to  the  whde 
transaction,  who  took  the  whole  ben^t 
under  the  settlement  when  he  married  her, 
the  settlement  executed  upon  his  marriage 
with  her  referring  to  the  prior  settlement, 
and  who  is  now  taking  the  benefit  of  tiie 
purchase-money  of  the  fiftther*s  bond,  it 
appears  to  me  to  be  utterly  impossible  to 
idlow  him,  after  taking  the  advantage  of  all 
the  interest,  to  have  it  set  aside. 

I  do  not  know  that  I  should  have  heard 
the  case  out  upon  that  ground,  but  I 
thought  possibly  he  mighthave  scmie  ground 
for  setting  aside  the  appointment  to  Mia. 
England,  which  he  was  not  estopped  from 
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by  reason  ci  his  being  a  partdoipator  in 
the  benefits  of  it :  but  I  think  it  is  impos- 
sible to  allow  him  to  question  that  The 
appointment  to  Mrs.  England  seems  to 
stand  upon  the  same  ground  as  the  ap- 
pointment to  Mrs.  Cooper;  the  one  is 
perfectly  good,  and  independently  of  that, 
there  is  a  second  ground.  The  money 
having  got  home  to  the  trustees  of  Mrs. 
England,  and  there  having  been  this  acqui- 
escence and  consent,  I  do  not  think  I  should 
allow  him  to  disturb  the  whole  fSEunily 
arrangements,  made  on  the  footing  of  that, 
when  he  did  not  know  anything  of  the  facts 
at  the  time.  But  both  of  these  are  subsidiary 
grounda  I  base  my  judgment  upon  the 
broad  principle  that  there  was  no  corrupt, 
fraudulent  or  sinister  purpose  in  the  father, 
that  it  was  an  honest  settlement  made  by 
him  in  execution  of  the  power  of  appoint- 
ment for  the  benefit  of  lus  daughter.  The 
bill  must  be  dismissed,  with  cost& 

Soliciton — MesRS.  Druce,  Sons  k  Jackson,  for 
plaintiff;  Messrs.  Yonng  k  Jackson,  for  defen- 
dant Sir  A.  D.  C  Gordon;  Messrs.  Johnson  k 
WeatbenUls,  Messrs.  Walters,  Young,  Walters, 
k  DevereU  and  Mr.  W.  fi.  Hayoock,  for  other 
defendants. 


Jambs,  V.C.  ) 

May  25,  26;  ^      parkbs  v.  stevbns. 
June  4.      I 

Letters  Patent — Specification — Successive 
Patents — Part  of  a  Coinbinatian — Sliding 
Door. 

Where  a  patentee  ha$  taken  out  a  fresh 
patent  far  improvements  on  his  original 
invention  it  is  sufficient  if  reading  his  second 
specification  with  the  first,  an  artisan  would 
have  no  substantial  difficulty  in  ascertaining 
what  was  claimed, 

A  patent  for  an  entire  combination  is  not 
a  vaUd  patent  for  a  part  when  that  part 
would  not  of  itself  be  patentable^  nor  (semble) 
when,  though  new  and  useful  for  other  pur- 
poses, such  part  has  no  bearing  on  the  pro- 
fessed object  of  the  patented  invention. 

Therefore,  when  the  sul^ect  of  a  patent 
was  declared  to  be  an  invention  for  produc- 
ing "  a  glazed  lamp,  the  frame  of  which  shall 
throw  little  or  no  shadow,  and  yet  at  the 


mme  tim€  poueas  the  reqftmte  strength  and 
also  facilities  for  lighting  and  cleaning**: — 
Held,  that  the  substitution  of  a  sliding  door 
for  a  hinge,  which  diminished  the  danger  of 
breakage,  but  gave  no  facilities  for  lighting 
and  cleaning,  and  hcid  nothing  to  do  with 
the  strength  or  the  shadow,  wcu  not  protected 
by  the  patent, 

Semble — that  there  can  be  no  patent  right 
in  the  mere  sttbstitution  of  a  slide  for  a 
hinge  in  the  door  of  a  house,  of  a  carriage, 
or  of  a  lamp, 

A  patent  was  entitled,  for  '^  improvements 
in  the  manufacture  of  railway  station  and 
other  gas  lamps,*'  but  the  specification  claimed 
only  (by  reference  to  a  former  specification) 
improvements  in  ^^that  class  of  lanterns 
stiitable  for  suspension  in  railway  staUom 
and  other  public  places,**  Whether  the  patent 
was  confined  to  lamps  suspended,  qunre. 

This  was  a  suit  to  restrain  an  alleged 
infringement  of  a  patent,  in  which  the  fol- 
lowing issues  were  by  consent  directed  to 
be  tried  before  the  Court  itself  without  a 
jury: 

1.  As  to  the  novelty  of  the  alleged  inven- 
tion, the  subject  of  the  patent 

2.  As  to  its  utility. 

3.  Whether  it  was  or  was  not  a  proper 
subject  for  a  patent 

4.  Whether  the  specification  was  suffi- 
cient 

5.  Whether  there  had  been  any  infringe- 
ment by  the  plaintiC 

In  1862  ^e  plaintiff  took  out  a  patent 
for  "improvements  in  gas  lanterns,"  and 
filed  the  following  specification  : 

"My  improvements  in  gas  lanterns  relate 
to  that  class  of  lanterns  suitable  for  sus- 
pending in  railway  stations  and  other 
public  places,  and  are  of  a  globular  form, 
the  frainework  consisting  of  a  series  of 
segmental  ribs  to  which  the  glass  is  fitted 
and  makes  up  the  globular  form,  each  piece 
being  a  section  of  a  sphere.  I  employ 
three  rings  in  the  frame,  two  small  ones, 
one  each  at  top  and  bottom,  and  one  large 
one  at  the  middle  or  equatorial  line.  The 
small  rings  I  make  of  a  thin  strip  of  metal, 
presenting  the  edge  to  the  light,  and  con- 
sequently to  throw  little  or  no  shadow. 
The  middle  bead  is  unlike  that  in  ordinary 
use,  being  narrow  and  without  openings, 
the  only  openings  in  the  lamp  being  above 
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and  below,  the  one  at  the  bottom,  for  admis- 
sion of  the  air,  and  the  other  at  the  top,  for 
the  escape,  llie  section  of  metal  of  which 
I  form  the  segmental  ribs  and  the  lai^ 
ring  consbts  of  a  flat  strip  with  a  hollow 
bead  united  thereto  on  tiie  outside,  the  whole 
being  kept  as  narrow  as  consistent  with 
the  strength  necessary.  I  support  this  lamp 
with  three  rods  united  to  the  middle  bead 
and  meeting  at  top  in  a  single  pendent 
arm  or  branch,  or  they  may  be  otherwise 
supported.  From  the  absence  of  apertures 
in  the  middle  bead  and  the  disposition  of 
the  metal  in  its  upper  and  lower  rings  and 
ribs,  which  are  few  in  number,  compara- 
tively little  surfEioe  is  presented  to  intercept 
the  radiation  of  light,  and  consequently 
little  or  no  shadow  is  thrown.  The  gas  duct 
passes  down  one  of  the  arms  to  the  mid 
ring  and  there  enters  the  globe  and  descends 
to  a  suitable  position  for  the  jet  The  stop- 
cock I  prefer  to  place  immediately  under 
the  jet  and  concentric  with  the  lower 
opening  in  the  lamp,  the  elbow  being 
formed  with  a  stop-cock  in  which  the  gas 
passage  emerges  at  one  end  of  the  axis 
with  a  view  to  that  object.  The  parts  of 
the  frame  are  united  by  soldering,  brazing 
or  otherwise,  and  the  glass  which  is  inside 
the  frame  is  fixed  by  means  of  metal  strips 
coinciding  with  the  ribs  and  lai^  metal 
ring  and  fixed  thereto  inside  and  upon  the 
edges  of  the  glass,  or  the  glass  may  be 
fixed  with  putty  and  otherwise  in  the  ordi- 
nary manner  of  fixing  the  glass  in  similar 
kinds  of  lamps." 

The  plaintiff  subsequently  observed  vari« 
ous  points  in  which  his  lamp  might  be 
improved,  and,  in  particular,  that  the  form 
of  door  used,  viz.,  one  of  the  segmental 
ribs  of  the  globe  opening  outwards  on  a 
hinge,  gave  rise  to  frequent  breakages, 
owing  to  the  two  convex  surfaces  of  the 
glass  coming  into  contact  at  a  point  He 
therefore,  in  1865,  took  out  a  second  patent 
for  '*  Improvements  in  the  manufacture  of 
railway-station  and  other  gas  lamps.'*  The 
specification  was  as  foUows :  *'  My  invention 
relates  to  the  construction  of  lamps  of  a 
class  forming  the  subject  of  a  patent  granted 
to  me,  bearing  date  the  26th  of  June, 
1862,  No.  1876,  which  lamps  are  particu- 
larly applicable  for  suspension  in  railway 
stations  or  in  large  exposed  areas,  either 
inclosed  or  open,  the  great  object  of  the 


improvements  being  to  produce  a  ^ased 
lamp  the  frame  of  which  shall  throw  Httle 
or  no  shadow,  and  yet,  at  the  same  time, 
possess  the  requisite  strength  and  also 
facilities  for  lighting  and  cleaning  Uie 
lamp.  According  to  my  improvem^itBy 
I  make  the  ribs,  which  stand  in  a  vertical 
pUne,  of  a  strip  of  copper  or  oHher  metal 
drawn  into  the  form  of  a  round  bead  in 
cross  section  with  narrow  flanges,  (me  on 
either  side,  throughout  the  lengtL  The 
parts  of  the  metal  where  curied  to  form  the 
bead  do  not  touch,  a  narrow  space  being 
left  beween  for  the  reception  of  a  rib  or 
feather-piece  on  edge,  which  projects  finom 
the  flat  or  flange  side  of  the  boid  and  inside 
the  lamp.  These  ribs  are  united  in  a  cir- 
cular band  above  and  below,  pins  entmng 
the  ends  of  the  beads  through  the  bands, 
and  the  whole  being  riveted  and  soldered 
together.  A  metal  band  is  carried  round  at 
the  largest  diameter  of  the  lamp,  united  to 
the  whole  of  the  upright  ribs ;  this  mid- 
band  is  of  a  half-round,  bead-like  form, 
with  flanges,  and  of  larger  size  than  the 
upright  ribs,  which  are  dovetailed  across 
and  into  it  flush  on  the  inside.  This  band 
is  also  strengthened  by  a  rib  on  edge  in  the 
interior  of  the  bead,  which  is  introduced 
in  sections  between  the  feathers  of  the 
upright  ribs  and  flush  therewith;  these 
projecting  ribs  or  feathers  inside  the  lamp 
serve  to  receive  the  glass,  which  is  puttied 
therein  and  introduced  from  the  inside. 
There  are  six  (more  or  less)  pieces  of  glass 
in  the  upper  half  and  six  in  the  lower,  each 
piece  being  in  the  form  of  a  section  of  a 
sphere.  The  top  ring  is  double,  one  part 
being  fixed  to  the  upright  ribs,  the  other 
part  fitting  within  the  fixed  one  and  rotating 
therein  freely,  but  held  by  pins  working  in 
slots ;  this  movable  ring  supports  the  door 
of  the  lamp  at  the  top,  whidi  door  consists 
of  one  of  tiie  panes  of  glass  fixed  in  a  sepa- 
rate frame ;  the  door  is  further  supported 
at  bottom  by  a  part  or  parts  fitted  in  a  slot 
or  slots  in  Uie  large  mid-bead  in  the  direc- 
tion of  which  it  is  traversed  round  in  open- 
ing or  closing  the  said  door.  This  door  is 
formed  of  a  Ught  frame  of  U-shaped  metal 
to  receive  the  glass  and  He  close  on  the 
outer  surface  of  the  lamp.  The  glass  of  the 
upper  half  of  the  lamp,  in  addition  to 
the  holding  of  the  putty  to  keep  it  in  place, 
is  received  at  its  upper  edge  between  two 
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flange-like  parts  of  the  upper  fixed  ling^ 
These  lamps  are  suspended  by  three  rods 
or  tubes,  one  forming  the  gas-duct,  which 
unite  with  the  lamp  at  equidistant  points 
around  the  mid-bead,  and  at  points  where 
the  upright  ribs  intersect  To  make  the 
junction  of  the  suspending  parts,  I  apply 
a  ball  or  enlarged  like  piece,  having  at  one 
part  a  four-pronged  like  projection  which 
fits  on  and  embraces  the  intersecting  parts 
of  the  ribs  and  mid-band,  the  whole  being 
fixed  through  with  a  pin  and  soldered  in 
that  pendent  conducting  the  gaa  I  make 
the  four-pronged  like  piece  separate  from 
the  ball  or  enlargement  which  in  this  case 
embraces  also  the  stop-tap,  the  parts  being 
fixed  together  by  a  nollow  nipple  instead 
of  the  pin  before  mentioned,  but  also  sol- 
dered in  addition.  The  gas  passes  from  this 
point  to  the  burner  through  one  of  the 
upright  ribs  instead  of  by  a  tube  within 
the  lamp  as  formerly;  an  upright  stand- 
pipe  from  the  bottom  ring  and  gas-rib 
carries  the  burner.  The  feather  in  the  gas- 
rib  is  omitted  in  the  interior  of  the  b^Etd, 
to  leave  the  channel  free.  The  top  piece,  or 
canopy,  in  which  the  three  rods  unite  I  cast 
hollow  in  one  piece,  instead  of  forming  it 
in  pieces  as  formerly.  I  tin  the  whole  of 
the  metal  of  the  hmip  to  protect  it  from 
the  action  of  the  gas.'' 

The  specification  then  gave  in  detail  a 
description  of  the  drawings  thereto  annexed, 
and  concluded  as  follows:  '* Having  de- 
scribed the  nature  of  my  invention  and  the 
manner  of  performing  the  same,  I  declare 
that  what  I  claim  as  my  invention,  to  be 
protected  by  the  hereinbefore  in  part  recited 
letters  patent,  is  the  arrangement  and  com- 
bination of  parts  hereinbefore  described  and 
represented  in  the  drawings  annexed  in  the 
manufacture  of  railway-station  and  other 
gas  lamps." 

The  pkintiff  charged  that  certain  lai^ 
globular  lamps  supplied  by  the  defendant 
for  lighting  up  New  Palace  Yard,  West- 
minster, were  an  infringement  of  his  patent; 
in  particidar  in  the  use  of  the  peculiar 
revolving  or  sliding  door  invented  by  the 
plaintiff,  with  the  merely  colourable  differ- 
ence that  the  door  was  put  in  the  lower 
instead  of  the  upper  section  of  the  lamp. 
The  defendant's  case  was,  that  the  only 
resemblance  was  in  the  sliding  door,  which 
was  no  essential  part  of  the  plaintiff's  in- 


vention, and  was,  in  hcty  too  obvious  and 
familiar  a  contrivance  to  be  the  subject  of 
a  patent  at  all. 

Mr.  Kay^  Mr.  Webster  and  Mr.  EveriU^ 
for  the  plaintiff  referred  to 

Crane  v.  Price^  4  Man.  <fc  G.  580 ;  ac 

12  Law  J.  Rep.  (n.s.)  C.P.  81. 
Harmar  v.  PlayrUy  11  East,  101 ;  &  c. 

Davis's  Patent  Cases,  311. 
LUter  V.  Leather,  8  EL  <fc  B.  1004;  s.  c. 

27  Law  J.  Rep.  (n.s.)  Q.B.  295. 
Bawarthv.  HardeasUe,  1  Bing.  N.C.  182; 

s.  c.  3  Law  J.  Rep.  (n.s.)  C.P.  311. 
Neilwn  v.  Har/ord,  8  Mee.  <fc  W.  806; 
s.  c.  11  Law  J.  Rep.  (n.s.)  £xcL  20. 
Cook  V.  Fearce,  7  Jur.  764. 
Crouley  v.  Beverley,  3  Car.  &  P.  513 ; 

8.  c.  7  Law  J.  R^.  K.R  127. 
Thomas  v.  Welch,  35  Law  J.  Rep.  (n.s.) 
C.P.  200. 
The  nature  of  the  arguments  will  sufficiently 
appear  from  the  judgment 

Mr.  AmphleU  and  Mr.  Bagshawe,  for 
the  defendant)  referred  to 

Bush  V.  Fox,  2  Weekly  Rep.  269 ;  s.  c 

9  £xch.  Rep.  951. 
FoxweU  V.  Bostock,  12  Ibid.  723. 
Jordan  v.  Moore,  Law  Rep.  1  C.P.  624; 
S.C  35  Law  J.  Rep.  (n.s.)  C.P.  268. 

Jambs,  V.C. — In  this  case  I  have  to 
deliver  my  verdict  on  each  of  the  several 
issues  which  have  been  set  down  for  trial 
before  me  without  a  jury. 

The  defendant  in  this  case  was  employed 
to  place,  and  has  placed,  in  Palace  Yard, 
certain  lamps  of  a  globular  form,  the  lamps 
being  divided  into  segments, — as  he  lawfully 
might  One  of  those  segments  was  a  door 
opening  as  occasion  might  require  for  the 
purpose  of  lighting  and  cleaning.  It  is  not 
contended  that  it  is  not  open  to  any  one 
of  Her  M^esty's  subjects  to  mi^e  a 
globular  lamp  in  segments,  with  one  of 
such  segments  made  to  act  as  a  door,  but 
the  plaintiff  says  it  was  not  lawful  for  the 
defendant  in  Ms  globular  lamps  to  make 
the  door  segment  open  and  shut  by  sliding 
along  grooves  lefb  in  the  framework  of  the 
adjoining  segment  or  segments  instead  of 
revolving  on  a  hinge  or  hinges.  The  plain- 
tiff says,  *'  That  is  part  of  an  invention  the 
subject  of  letters  patent  granted  to  me  in 
December,  1865,  and  your  use  of  it  is  an 
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infidngement  of  my  patent  ri^t."  The 
plaintiff  produces  two  patents,  one  of  1862 
and  one  of  1865.  It  is  not  suggested  that 
there  has  been  any  inMngement  of  the 
patent  of  1862,  it  has  however  been  neces- 
sary to  refer  to  it — [His  Honour  read  the 
material  parts  of  the  two  specifications.] — 
The  particulars  of  the  infringement  are  as 
follows. — [His  Honour  read  tibe  particulars, 
the  substance  of  which  has  been  already 
stated.] — The  defendant  has  given  in  his 
particulars  of  objections,  the  nature  of  which, 
so  far  as  is  material,  sufficiently  appears 
from  the  issues  directed  to  be  tried.  The 
first,  second  and  third  issues  may  be  taken 
together,  the  first  being  whether  the  alleged 
invention  was  or  was  not  a  new  invention, 
new  within  the  United  Kingdom ;  the 
second,  whether  such  alleged  invention  was 
an  invention  of  public  utility;  the  third, 
whether  such  alleged  invention  was  or  was 
not  a  proper  subject  for  letters  patent  to  be 
granted  to  protect  it. 

Upon  those  issues  I  am  of  opinion  that 
the  plaintiff  has  produced,  by  a  skilful  and 
ingenious  arrangement  and  combination  of 
the  parts  of  the  framework  of  his  lamp,  an 
article  of  manufacture  of  great  neatness 
and  elegance  of  form  and  calculated  to 
produce  the  desired  end,  i.  e.,  a  framework 
which  throws  little  or  no  shadow,  while  at 
the  same  time  it  possesses  the  requisite 
strength,  with  fEtcilities  for  lighting  and 
cleaning.  There  is  evidence,  not  contra- 
dicted, that  the  arrangement  and  combina- 
tion of  the  parts  were  new.  It  required  some 
thought  to  design  it,  and  some  labour  to 
give  the  design  practical  form  and  effect ; 
and  it  seems  to  have  answered  better, 
taken  as  a  whole,  than  any  lamp  previously 
designed  for  the  same  object 

My  verdict  on  the  first  three  issues  is  in 
favour  of  the  plaintiff;  but  the  defendant 
contends  that  the  specification  is  not  suffi- 
cient, and  he  relies  for  this  objection  upon 
the  judgment  of  Lord  Westbury  in  the 
case  of  Foxwell  v.  Bastock^  to  the  effect  that 
a  patent  for  the  infringement  of  a  machine 
must,  with  sufficient  distinctness,  describe 
the  particular  part  of  the  machine  which 
is  alleged  to  be  an  improvement,  and  the 
particular  improvement  for  which  the  pro- 
tection is  claimed.  I  need  not  say  that  I 
should  feel  myself  bound  by  that  decision 
if  I  did  not,  which  I  do  most  entirely. 


concur  in  it  It  is  obvious  that  a  patentee 
does  not  comply  as  he  ougbt  to  do  with 
the  conditions  of  his  grant  if  the  improve- 
ment is  only  to  be  found,  like  a  piece  of 
gold,  mixed  up  with  a  great  quantity  iji 
alloy,  so  that  a  person  desiring  to  find  out 
what  was  new  or  what  was  dumed  as  new, 
must  have  to  get  rid  of  a  large  portion  of 
the  specification  by  eliminating  from  it 
what  was  old  and  commonplace,  bringing 
to  the  subject  not  only  the  knowledge  of  an 
ordinary  skilled  artisan  but  that  of  a  patent 
lawyer  or  agent  For  example,  snppose  a 
compensation  pendulum  was  for  the  first 
time  invented,  it  would  not  do  to  patent 
improvements  in  clocks  in  general  tenna 
and  give  a  specification  of  the  whole  ma- 
chinery of  a  dock,  introducing  somewhere 
in  the  course  of  l^e  description  the  mode 
of  making  a  compensation  pendulum,  and 
then  claim  the  arrangement  of  a  compensa- 
tion pendulum  and  improvements.  He  must 
say  expressly,  "  I  claim  an  arrangement  of 
a  compensation  pendulum,  and  I  make  it 
thus.''  But  I  am  of  opinion  that  that  case 
does  not  apply  to  or  govern  such  a  case  as 
the  present.  After  all,  the  question  of  the 
suffidency  of  the  specification  is  not  a  ques- 
tion of  law;  it  is  a  question  of  fact  in  eadi 
particular  casa  In  this  case  I  am  of  ojonion 
that  the  patentee  has  a  right  to  have  his 
spedfication  of  1865  read  with  his  specifi- 
cation of  1862 ;  and  reading  them  together, 
I  do  not  think  any  maker  of  lamps  would 
have  any  substantial  difficulty  in  ascertain- 
ing what  was  claimed  under  the  general 
dycription  of  *^  the  arrangement  and  com- 
bmation  of  parts  hereinbefore  described 
and  represented  in  the  drawing  annexed." 

But  the  patent  being  for  an  arrangement 
and  combination  of  parts  so  as  to  form  an 
entire  lamp,  and  not  being  for  or  claiming 
to  be  for  any  particular  part,  the  last 
question  arises.  Is  the  introduction  into  a 
lamp,  which  is  not  alleged  in  any  other 
respect  to  adopt  any  part  of  the  plaintiff's 
arrangement  and  combination,  of  a  sliding 
door,  an  infringement?  The  plaintiff's 
counsel  have  contended  that  it  is,  on  the 
authority  of  Lister  v.  Leather^  the  marginal 
note  of  which  is  as  follows:  ''A  patent  for 
a  combination  does  not  import  a  claim  that 
each  of  its  parts  is  new,  and  the  patent 
may  be  valid  though  each  part  is  old;  but 
the  use  of  a  subordinate  part  only  of  a 
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combiiiAtion  may  be  an  infringement  of  a 
patent  for  the  combination,  if  the  part  so 
used  be  new  and  material"  The  authority 
of  that  case  has  been  pressed  upon  me  as 
if  it  really  established  that  which  would 
be  a  most  startling  proposition,  that  a 
patent  for  a  combination  or  arrangement 
would  be  a  distinct  patent  for  eveiything 
that  was  new  and  material  which  went  to 
make  up  the  combination.  The  marginal 
note,  if  read  hastily,  is  calculated  to  give 
some  colour  to  that  contention,  but  if  the 
judgment  be  read  it  will  be  found  to  give 
no  warrant  whatever  for  what  I  must  call 
such  a  baseless  notion.  The  law  is  summed 
up  at  page  1023  of  the  •volume  I  have 
before  me  as  follows :  ^'  A  valid  patent  for 
an  entire  combination  for  a  process  gives 
protection  to  such  part  thereof  as  is  new 
and  material  for  that  process  without  any 
express  claim  of  particular  parts,  and  not- 
withstanding that  parts  of  the  combination 
are  old," — which  is  really  nothing  more 
than  stating,  in  other  words,  that  you  not 
only  have  no  right  to  steal  the  whole,  but 
you  have  no  right  to  steal  any  part  of  a 
man's  invention ;  and  the  question  in  every 
case  is  a  question  of  fact :  is  it  really  and 
truly  a  substantial  part  of  the  invention  9 

I  will  again  refer  to  the  illustration  of 
a  dock.  Suppose  a  clock  was  now  for 
the  first  time  invented  and  patented  as  a 
machine  for  measuring  and  indicating  time, 
a  man  could  not  evade  the  patentee's  right 
by  substituting  a  spring  for  a  weight,  or 
by  leaving  out  the  whole  of  the  striking 
apparatus.  But  the  principle  of  that  case 
has  no  application  whatever,  in  my  judg- 
ment, to  ihe  present  case;  and  even  if  there 
had  been  any  sufficient  novelty  and  merit 
in  the  substitution  of  a  sliding  door  for  a 
hinge,  I  should  have  held  that  that  was 
no  part  of  the  invention  for  producing  "  a 
glased  lamp,  the  frame  of  which  shall  throw 
little  or  no  shadow,  and  yet  at  the  same 
time  possess  the  requisite  strength  and  also 
facilities  for  lighting  and  cleaning."  The 
sliding  door  has  nothing  to  do  with  the 
strength,  and  gives  no  faolities  for  lighting 
and  cleaning.  The  advantages  are  alto- 
gether collateral  to  the  expressed  object  of 
the  invention,  and  indeed  so  for  as  the 
sliding  goes,  it  diminishes  the  facilities  of 
cleaning.  The  advantage  claimed  and 
proved  is,  that  in  the  hands  of  the  class  of 


men  employed  to  light  and  dean  the  lamps 
they  are  Car  less  liable  to  breakage,  but 
that  ought  to  have  been  the  subject  of  a 
distinct  claim,  if  it  was  intended  to  have 
been  and  could  have  been  protected.  But 
I  am  clearly  of  opinion  that  there  can  be 
no  patent  right  in  the  substitution  of  a 
slide  for  a  Mnge,  whether  applied  to  the 
door  of  a  house,  the  door  of  a  carriage,  or 
the  door  of  a  lamp  or  lantern,  whether 
large  or  small,  suspended  or  not  suspended. 

It  was  hardly  contended  before  me  that 
the  introduction  of  the  door  alone  would 
have  been  suffident  to  sustain  a  patent; 
but  it  was  contended  that  because  it  was,  as 
alleged,  a  novd  part  of  a  novel  combination 
and  arrangement,  it  was  so  protected.  To 
say  that  a  patent  for  an  entire  combination 
is  a  valid  patent  for  a  part,  when  that  part 
would  not  of  itself  be  patentable,  is,  in  my 
judgment,  a  rednctio  ad  abturdum  of  the 
supposed  prindple  of  Lditcr  v.  Leather, 

I  do  not  think  it  necessary  to  say  more 
on  the  other  part  of  the  patent  than  this : 
I  doubt,  and  perhaps  more  than  doubt, 
whether  the  plaintiff's  patent  is  not  con- 
fined to  gas  lamps  suspended.  My  verdict 
on  the  issue  as  to  the  infringement  will 
therefore  be  for  the  defendant 

Solicitors — Meatrt.  Lee,  Pemberton  k  Reeves,  for 
plaintiff;  Mr.  J.  Molyneux  Taylor,  for  defen- 
dant. 


James,  V.C.  \    r„ 
July  9.      P^ 


re  HOTCHKISS'S  TEU8TS. 


WUl  —  Construction  —  Substitution  — 
"  May  die  in  my  Lifetim^^ — Legatee  dead 
at  Date  of  Will, 

A  testator  gave  a  sum  to  he  equally  divided 
between  his  first  cousins,  and  then  gave  "  the 
share  or  shares  of  those  my  first  cousins^  if 
any,  who  may  die  in  my  lifetime  unto  all  and 
every  the  children  of  all  my  first  cousins  who 
may  so  die  in  my  lifetime  share  and  share 
alike,  such  shares  to  be  taken  per  capita  and 
not  per  stirpes'': — Hdd,  that  the  children 
of  a  first  cousin  who  ufos  dead  at  the  date  of 
the  will  were  excluded. 

In  re  Potter's  Trust,  Law  Rep,  8  Eq. 
52,  doubted,  but  distinguished. 

The  will  of  Thomas  HotchMss,  dated  the 
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4th  of  July,  1865,  contained  the  following 
clause :  **  I  give  and  bequeath  the  sum  of 
2,000/.  firee  of  legacy  duty  unto  my  first 
cousins  either  on  my  f&ther  or  mother's 
side,  to  be  equally  divided  between  them, 
and  I  give  the  share  or  shares  of  those 
my  first  cousins,  if  any,  who  may  die  in  my 
lifetime,  unto  all  and  every  the  children  of 
all  my  first  cousins  who  may  so  die  in  my 
lifetime,  share  and  share  alike,  such  shares 
to  be  taken  per  capita  and  not  per 
stirpes. 

The  testator  died  on  the  16th  of  August, 
1865,  and  his  will  was  duly  proved  in 
1866  by  the  executors  thereof. 

On  the  24th  of  October,  1867,  John 
Cranatown,  the  surviving  executor,  paid 
the  money  into  court  under  the  Trustee 
Relief  Act,  and  filed  an  affidavit  stating 
that,  in  answer  to  advertisements  inserted  in 
the  London  Gazette  and  certain  local  papers, 
the  several  persons  thereinafter  named  had 
sent  in  their  claims  to  participate  in  the 
said  legacy  as  first  cousins  of  the  testator, 
or  children  of  first  cousins  who  died  in  his 
lifetime. 

By  order  of  Vice  Chancellor  Wood, 
dated  the  16th  of  November,  1867,  upon 
the  petition  of  one  of  the  claimants,  an 
inquiry  was  directed  "  who  were  the  first 
cousins  of  Thomas  Hotchkiss  deceased, 
living  on  the  4th  of  July,  1865,  the  date  of 
his  will,  and  whether  any  and  which  of  such 
cousins  are  since  dead,  and  if  so,  when  they 
died,  and  as  to  anyof  them  who  shall  be  found 
to  have  died  in  the  lifetime  of  the  testator, 
whether  they  or  any  of  them  left  any  child 
or  children  who  survived  their  respective 
parents  and  the  said  testator,  and,  in  case 
any  of  such  first  cousins  or  children  of 
first  cousins  of  the  said  testator  have 
died  since  the  said  testator,  who  are  their 
legal  personal  representatives*';  and  it  was 
oider^  that  the  matter  of  the  said  petition 
should  stand  adjourned  till  the  result  of 
the  said  inquiry  should  be  certified. 

The  chief  clerk  made  his  certificate 
accordingly,  dated  the  4th  of  April,  1869, 
to  the  effect  that  the  only  first  cousins  of 
Thomas  Hotchkiss  living  on  the  4th  of 
July,  1865,  were  the  eleven  persons  there- 
inafter named,  all  of  whom  were  still  living; 
and  that  "  there  were  no  first  cousins  of 
the  said  testator  Thomas  Hotchkiss  who 
died  in  his  lifetime  after  the  said  4th  of 


July,  1865,  leaving  any  child  or  diildren 
who  survived  their  respective  parents  and 
the  said  testator. 

On  the  petition  coming  again  into 
court, 

Mr.  Eddis  appeared  for  the  four  chiklreo 
of  John  Yapp,  a  first  cousin  of  the  tes- 
tator, who  died  prior  to  the  date  of  his 
will. 

Mr.  Kay  and  Mr.  Fordy  for  some  of  the 
first  cousins  who  survived  the  testator. — 
The  rule  recently  laid  down  by  Malins,  Y.C. 
in 

In  re  Potter^  s  Trust,  Law  Rep.  8  £q. 
52, 
viz.,  that  "Wherever  there  is  a  gift  to  a 
dafifi,  with  a  gift  by  substitution  to  the 
issue  or  children  of  those  who  shall  die, 
the  children  take  what  their  paroits  would 
have  taken  if  living  at  the  testator's  death, 
without  r^ard  to  the  question  whether 
the  parents  died  before  or  after  the  date 
of  the  wiU,  unless  a  contrary  intention  is 
shewn,"  is  not  justified  by  tiie  cases  there 
cited.  It  amounts  in  £act  to  saying  that 
the  Court  has  power  to  make  a  will  for  a 
testator,  and  such  a  will  too  as  it  is  by  no 
means  clear  that  the  testator  would  have 
desired  to  make ;  for  in  the  veiy  case  put 
by  the  learned  Judge  of  a  gift  by  a  parent 
to  his  children  of  definite  parts  of  his  whole 
property,  he  having  at  the  date  of  his  will 
living  children,  and  also  grandchildren  the 
children  of  a  deceased  child,  it  might  well 
be  that  he  knew  the  grandchildren  to  be 
already  provided  for. 

[Jambs,  V.C. — ^The  rule  might  even  ex- 
tend to  children  of  a  person  who  had  died 
before  the  testator  came  into  existence.] 

The  particular  words  used  in  the  case 
before  Malins,  Y.C.  "  the  share  that  his,  her 
or  their  deceased  parent  would  have  taken 
if  living,**  might  perhaps  be  considered  as 
alternative  rather  than  substitutional,  and 
thus  be  held  to  warrant  his  decision,  though 
not  the  principle  on  which  he  grounded  it, 
and 

Loring  v.  Thomas,  1  Dr.  &  Sm.  497 ; 

S.C.  30  Law  J.  Rep.  (k.s.)  Chanc 

789. 

is  still  more  easily  distinguishable  on  the 

same  ground ;  but  the  general  rule  is  that 

of 

Ckristopherson  v.  Naylor,  1  Mer.  320, 
which  has  been  followed  again  and  again — 
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Crook  V.  WhiOey,  7  De  Oex,  M.  &  O. 
490;  ac    26  Law  J.   Rep.   (n.8.) 
Chanc.  350  (1). 
StewaH  V.  Jones,  3  De  Oex  &  J.  532. 
[James,  V.C. — That  case  has  no  bearing 
on  the  question.] 

Ive  V.  King,  16  Beav.  46  (see  p.  53, 

'^The  distinction  which    is    to  be 

found,"  &c);  s.  c  21  Law  J.  Rep. 

(N.a)  Chanc.  560. 

BuUer  V.  Ommaney^  4  Russ.  70;  s.  c.  6 

Law  J.  Rep.  Chanc.  54. 
Oray  y.   Cktrman,  2  Hare,  268;  8.c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  259. 
Mr.  T,  Hughes,  for  other  persons  in  the 
same  interest^  referred  to 

Qowling  ▼.  Thompson^  16  W.  Rep. 
1131, 
in  which  Cfhristopherson  ▼.  Nayhr  was 
treated  as  a  case  of  undoubted  authority, 
though  there  a  contrary  intention  was 
infeired  from  extrinsic  evidence. 

Mr,  Eddds,  contra. — This  is  not,  properly 
speaking,  a  substitutionary  clause.  There  is 
first  a  ^fb  to  a  class,  vis.,  first  cousins,  who 
are  to  be  ascertained  at  the  death  of  the 
testator ;  then  follows,  not  a  proviso,  but 
another  substantive  gift,  to  ''the  children 
of  all  my  first  cousins  who  may  so  die  in 
my  lifetime.'*  It  is  admitted  that  the  words 
"may  so  die*'  do  not  necessarily  import 
futurity;  neither  does  the  word  "share** 
necessarily  import  substitution.  The  Court 
always  leans  to  inclusion  rather  than  ex- 
clusion ;  and,  as  was  pointed  out  in 

Lortng  v.  Thomas,  1  Dr.  &  Sm.  511, 
the  solution  of  the  question  must  depend 
on  the  particular  language  used  in  each 
case;  and  the  language  may  be  so  wide 
and  general  as  to  embrace  every  class  of 
issue.  BuUer  v.  Ommaney  and  Oray  v. 
Garman  were  cases  of  pure  substitution, 
and  Christopherson  v.  Naylor  could  only  be 
supported  on  the  same  ground;  but  the 
latter  case  was  disapproved  of  by  Stuart, 
V.C.  in 

Parsons  y,  Oulliford,  10  Jur.  N.&  221, 
and 

PhiUips  V.  PhUUps,  13  W.  Rep.  170, 
not    to  mention   the  recent  decision    of 
Malins,  V.C.  in  In  re  PoUet's  Trust,  Then 

(1)  The  pMMge  in  the  judgment  which  deals 
with  this  qnestion,  and  lays  stress  on  the  expression 
"  present  *  nieces,  is  only  to  be  foond  in  me  Laiw 
JownuU  JUportt, 

Niw  SwMXEB,  3S.— GHAiia 


agsdn,  such  expressions  as  ^'them,**  "the 
said,**  ''such  children,'*  which  have  some- 
times been  considered  as  limiting  the  class 
described  in  the  second  clause  to  those  who 
could  have  taken  under  the  first  cUuse,  are 
all  absent  here ;  it  is  an  independent  gift, 
as  in 

Bebb  V.  Beehwiih,  2  Beav.  308. 
CouUhurst  V.   Carter,   15  Beav.   421; 
S.C.  21  Law  J.  Rrsp.  (K.s.)4Chanc. 
555. 
Tytherleigh  v.   Harbin,  6   Sim.  329; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  15. 
Mr,  Haddan,  Mr,  Jackson,  Mr,  Russell 
and  Mr,  Sunxn,  for  other  claimants. 

Mr.  R,  R,  A.  Hawkins,  for  the  executor. 

Jambs,  V.C.  said  that,  if  the  words  of 
the  will  had  been  the  same  sa  m  In  re 
Potter^s  Trusts,  he  should  have  followed 
that  decision  without  giving  any  opinion 
as  to  its  correctness,  at  the  same  time 
expressing  a  wish  that  the  matter  might 
be  brought  before  the  Lord  Chancellor,  , 
since  noticing  could  be  more  unseemly  than 
to  have  conflicting  principles  laid  down  in 
coordinate  branches  of  the  Court  But,  in 
fact,  there  was  a  substantial,  and  not  a 
merely  verbal  distinction  between  the  two 
cases.  In  re  Potter's  Trusts  might  have 
been  decided  on  the  ground  that  the  gift 
was  to  a  class  which,  according  to  a  £ur 
construction,  might  be  held  to  consist  of 
two  distinct  classes :  first,  the  nephews  and 
nieces  then  living ;  secondly,  the  issue  of 
all  nephews  and  nieces,  whether  living  or 
not  at  the  date  of  the  will.  But  here  the 
dass  was  clearly  described,  and  limited  to 
first  cousins  living  at  the  date  of  the  will ; 
and,  to  read  the  second  clause  as  equiva- 
lent to  ''  I  give  the  share  or  shares  of  any 
cousin  who  would  have  taken  if  living  at 
my  death,**  would  be  introducing  words  of 
contingency  which  were  not  in  fiie  will  at 
all.  His  Honour  added,  that  his  construc- 
tion would  have  been  the  same  if  it  had 
been  an  instrument  inter  vivos. 


SolieitorB — Mr.  J.  J.  Merrimaa,  for  petitioner; 
Messrs.  Pownall,  Son,  Cross  k  Knott ;  Messrs. 
Pattison  k  Wigg;  Messrs.  Miller  k  Miller; 
Messrs.  Paddison,  and  Mr.  J.  H.  Kajs,  for  other 
parties  interested. 
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James,  V.C. 
June  25. 


HAEVEY  V.  LLOYD. 


Will  —  Codicil  —  Revocation  —  Re-<ic- 
quired  Property — Republication, 

A  testator  (before  the  Wills  Act)  devised 
two  freehold  messuages  to  his  wife^  who  pre- 
deceased him,  for  life^  and  after  hei'  death 
to  Ef  in  fee,  to  whom  he  also  gave  certain 
legacies.  Afterwards,  by  settlement  on  the 
marriage  of  E,  he  conveyed  the  same  two 
m^essuages  to  the  use  of  E.'s  husband  for 
life,  remainder  to  E,  for  life,  remainder  to 
certain  uses  which  did  not  take  effect,  with 
vltimMe  remainder  to  his  own  right  heirs. 
Afterwards,  by  codicil  (also  before  the  Wills 
Act),  reciting  the  provision  m^ade  for  E,  by 
the  settlement,  he  revoked  the  legacies,  and 
in  other  respects,  except  as  therein  mentioned, 
confirmed  his  wilL  By  the  death  of  E.  a/nd 
her  husband  (after  the  testator),  leaving  no 
issue,  the  ultimate  remainder  to  the  testator's 
right  heirs  took  effect  in  possession: — Held, 
following  Jackson  v,  Hurlock,  2  Eden,  263, 
that  the  specific  devise  in  the  vdll  was  revived 
by  the  codicil,  and  passed  the  re-acquired 
fee. 

Special  case.  The  material  facts  were 
as  follows. 

David  Morgan,  late  of  the  parish  of  St. 
Mary,  Haverfordwest,  Esq.,  made  his  will, 
dated  the  20th  of  August,  1821,  duly  exe- 
cuted and  attested  as  by  law  then  required 
for  passing  freehold  estates  of  inheritance 
by  devise,  and  thereby  he  devised  all  his  real 
estates  unto  his  wife,  Martha  Morgan  (who 
predeceased  him),  and  after  her  decease  he 
gave  and  devised  two  messuages  or  dwelling- 
houses  therein  described  unto  his  niece, 
Elizabeth  Lloyd,  her  heirs  and  assigns 
for  ever.  The  will  contained  a  residuary 
devise  to  certain  persons,  to  the  uses  and 
upon  the  trusts  to  be  thereinafter  declared, 
but  no  uses  or  trusts,  except  as  to  certain 
parts  of  the  property,  ever  were  declared ; 
and  it  also  contained  divers  bequests  of 
and  concerning  his  personal  estate,  includ- 
ing a  legacy  of  1,000/.  to  his  said  niece, 
Elizabeth  Lloyd.  The  testator  made  a 
codicil  on  the  9th  of  November,  1832,  not 
affecting  the  devise  or  bequest  to  Elizabeth 
Lloyd. 

By  an  indenture  of  settlement,  dated  the 


5th  of  April,  1823,  the  testator^  in  oon- 
sideration  of  the  marriage  then  intended 
and  shortly  afterwards  solemnized  between 
James  William  James  and  the  said  Eliza- 
beth Lloyd,  and  in  consideration  of  his 
natural  love  for  his  niece,  the  said  Elixa- 
beth  Lloyd,  and  for  increasing  her  portion, 
granted  Uie  two  messuages  therein  described, 
situated  in  Dew  Street,  in  the  said  parish 
of  St  Mary,  Haverfordwest  (being  the 
same  two  messuages  as  the  testator  had  by 
his  said  will  devised  to  his  said  niece  Eliza- 
beth Lloyd  as  aforesaid),  unto  Thomas 
Lloyd,  his  heirs  and  assigns,  to  the  use 
(after  the  solemnization  of  the  said  intended 
marriage)  of  him  the  said  David  Morgan 
and  his  assigns  for  his  life,  with  remainder 
to  the  use  of  the  said  James  William  James 
for  his  life,  with  remainder  to  the  use  of 
the  said  Elizabeth  Lloyd,  if  she  should 
survive  the  said  James  William  James,  for 
her  life,  with  remainder  to  the  use  of  the 
issue  of  the  said  intended  marriage  as  therein 
expressed,  with  remainder  to  the  use  of  the 
right  heirs  of  the  said  David  Morgan  for 
ever. 

The  said  testator,  David  Morgan,  after- 
wards made  a  second  codicil  to  his  said 
will,  dated  the  6th  of  May,  1826,  which, 
after  making  certain  alterations  in  his  said 
will,  proceeded  as  follows :  "  And  whereas 
I  have  by  my  said  will  directed  the  sum 
of  1,000/.,  other  part  of  the  residue  of  my 
personal  estate,  to  be  paid  unto  my  niece 
Elizabeth  Lloyd,  now  Elizabeth  James,  the 
wife  of,  <fec.,  to  whom  I  gave  and  bequeathed 
the  same,  now  since  [upon  ?  J  the  marriage 
of  my  said  niece  Elizabeth  James  I  have 
already  settled  certain  real  and  personal 
estates  to  certain  uses  expressed  in  the 
settlement  made  upon  the  said  marriage, 
I  hereby  revoke  and  make  void  the  last- 
mentioned  direction  and  bequest;''  and, 
after  varying  certain  other  of  the  legacies 
given  by  his  said  will,  the  said  codicU  con- 
cluded as  follows :  "And  lastly,  I  do  hereby 
ratify  and  confirm  my  said  will,  and  all 
devises  and  bequests,  matters  and  things 
therein  mentioned  and  contained,  excepting 
so  far  as  the  same  is  or  are  by  my  said 
former  codicil  revoked,  altered  or  varied, 
and  also  my  said  former  codicil  and  all 
devises  and  bequests,  matters  or  things 
therein  mentioned  or  contained,  so  far  as 
my  said  will  and  former  codicil  respectively 
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are  not  hereby  or  Herein  revoked,  altered 
or  varied." 

The  testator  died  on  the  11th  of  May, 
1826,  and  his  said  will  and  codicils  were 
duly  proved  in  1832. 

There  was  issue  of  the  marriage  of  the 
said  James  William  James  and  Mizabeth, 
his  wife,  one  child  only,  a  daughter,  who 
died  in  her  parent's  lifetime,  an  infant  and 
unmarried. 

Elizabeth  died  on  the  23rd  of  March, 
1865,  and  her  husband  on  the  7th  of  He- 
cember  in  the  same  year. 

The  ultimate  remainder  or  reversion  in 
the  two  messuages  in  Dew  Street,  to  which 
the  testator  was  entitled  under  the  settle- 
ment of  1823,  having  thus  taken  effect  in 
possession,  the  question  now  to  be  decided 
was,  whether  it  passed  to  the  testator's 
right  heirs  as  in  case  of  intestacy,  or  to  the 
right  heirs  of  Elizabeth  James  under  the 
will  as  revived  by  the  codicil. 

Mr.  Kay  and  Mr,  Freeling,  for  the 
plaintiffs,  the  trustees  of  the  will  of  David 
Morgan  Lloyd,  the  heir-at-law  of  Elizabeth 
James,  relied  on 

Jackson  V,  Hurlock,  2  Eden,  263, 
and  commented  on  and  distinguished  the 
case  of 

Cowper  V.  Mantell,  22  Beav.  228. 

Mr,  F,  J,  Wood,  for  the  defendants 
claiming  under  the  will  of  William  Morgan, 
the  heir-at-law  of  the  testator. 

Jambs,  V.C.  said  he  must  follow  the 
decision  in  Jackson  v.  Hurlock,  and  hold 
that  the  codicil  operated  as  a  republication 
of  the  will,  and  passed  the  reversion. 

Solicitors  —  Messrs.  Vizard,  Crowder,  Anstie  & 
Young,  agents  for  Mr.  J.  W.  Phillips,  Haver- 
fordwest, for  ptaintifis;  Messrs.  Poole  k  Hughes, 
agents  for  Meesrs.  Jenkins  k  Abbott,  Cardigan, 
for  defendants. 


Jambs,  V.C.  ) 
July  26,  27.  / 


UtYINB  V.  SULLIVAN. 


Will — Construction — CUft  to  a  Legatee 
"  absolutely f^^  trusting  she  would  carry  out 
TestatoT^s  Wishes  verbally  communicated  to 
her — Beneficial  Gift. 

A  testator,  by  his  will,  gave  his  real  and 
personal  estate  to  trustees,  upon  trust  to  sell 
the  same,  and  after  payment  of  his  debts, 
dec,  to  pay  the  same,  and  he  thereby  gave 
and  bequeathed  the  same,  to  D,  I,  (to  whom 
he  was  engaged  to  be  married),  "  absolutely, 
trusting  she  would  carry  out  his  wishes  with 
regard  to  the  same,  with  which  she  was  fully 
acquainted.^*  Shortly  before  the  date  of  his 
will  the  testator  had  verbally  expressed  to 
D,  I.  his  urish  that  she  should  make  certain 
gifts  out  of  the  property  to  be  bequeathed  to 
her,  and  she  had  afterwards  loritten  down 
his  wishes  for  her  own  use,  but  not  in  the 
testator's  presence  : — Held,  that  D.  I.  took 
the  property  beneficially,  but  subject  in  part 
to  the  wishes  which  the  testator  had  expressed 
to  her,  and  as  to  which  she  had  bound  herself. 

This  was  the  further  consideration  of  a 
suit  for  the  execution  of  the  trusts  of  the 
will  of  General  de  Pontes,  and  for  the  ad- 
ministration of  his  estate  and  effects. 

The  testator,  by  his  will,  dated  the  21st 
of  February,  1865,  devised  and  bequeathed 
all  his  estates  and  effects,  real  and  personal, 
to  E.  C.  Sullivan,  the  wife  of  Major- 
Qeneral  Sullivan,  D.  Macloughlin,  and  F.  T. 
Robins,  their  heirs,  executors,  administra- 
tors and  assigns,  "  upon  trust,"  as  soon  as 
conveniently  might  be  after  his  decease,  to 
sell  and  convert  into  money  all  such  parts 
thereof  as  should  not  consist  of  money,  in 
such  manner  and  subject  to  such  conditions 
as  they  should  think  proper;  and  he  declared 
that  the  receipts  of  the  trustees  of  that  his 
will  should  be  sufficient  discharges  for  the 
purchase  and  all  other  moneys  payable  to 
them.  And  the  said  testator  proceeded  as 
follows  :  "  I  direct  that  the  moneys  arising 
from  the  said  sale,  and  otherwise  forming 
or  representing  my  estate  and  effects,  after 
payment  of  my  just  debts  and  funeral  and 
testamentary  expenses,  and  the  expenses  of 
carrying  out  the  trusts  of  this  my  will, 
shall  be  paid  by  my  said  trustees,  and  I 
hereby  give  and   bequeath  the  same  to 
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Emblyn  D'Arcy  Irvine,  of  Ryde,  in  the 
Isle  of  Wight,  widow  absolutely  trusting 
that  she  will  carry  out  my  wishes  with  re- 
gard to  the  same,  with  which  she  is  fully 
acquainted ;"  and  the  said  testator  appointed 
the  said  Mrs.  Sullivan,  D.  Maclougblin  and 
T.  F.  Robins,  executors  of  his  said  will 

The  testator  died  on  the  30th  of  March, 
1865,  and  his  said  will  was  duly  proved  by 
his  executors.  Shortly  before  the  date  of 
his  will  the  testator  had  expressed  to  the 
plaintiff  Mrs.  Emblyn  D*Arcy  Irvine,  to 
whom  he  had  for  upwards  of  four  yeais 
been  engaged  to  be  married,  his  wish  that 
she  would  out  of  the  property  which  he 
would  leave  to  her  make  certain  gifts  of 
sums  of  money,  pictures,  plate  and  jewellery 
to  certain  fiiends,  relatives  and  dependents, 
including  1,000/.  to  each  of  his  three  ex- 
ecutors. A  few  days  after  the  date  of  the 
said  will,  the  testator,  at  Mrs.  D*Arcy 
Irvine's  request,  repeated  to  her  his  wishes, 
and  she  then,  at  her  own  instance,  and  for 
her  own  use  only,  wrote  them  down  on 
paper,  but  not  in  the  testator's  presence, 
nor  was  the  memorandum  shewn  to  him. 

The  testator  was  a  native  of  France,  and 
a  general  in  the  French  service,  but  he 
had  obtained  a  certificate  of  naturalization 
as  an  English  subject,  and  at  the  time  of 
his  death  was  the  owner  of  an  estate  at 
Eyford,  in  Gloucestershire,  and  other  lands 
and  immovable  property,  as  also  of  certain 
movable  property  in  England  and  of  mov- 
able and  immovable  property  in  France. 
But  at  the  time  of  his  death  the  domicil 
of  the  testator  was  in  France,  and  previously 
to  this  suit  proceedings  had  been  taken  in 
the  French  Courts  by  the  testator's  next- 
of-kin  for  the  purpose  of  having  the  testa- 
tor's will  to  the  plaintiff  declared  void 
according  to  the  law  of  France.  The  result 
of  these  proceedings  had  been  a  decree  in 
the  plaintiff's  favour,  and  accordingly  the 
Chief  Clerk,  by  his  certificate  in  this  suit, 
certified  that  Mrs.  Irvine  was  absolutely 
entitled  to  the  testator^s  personal  property. 
Hence  the  question  now  to  be  determined 
related  solely  to  the  testator's  real  estate 
in  England.  The  plaintiff  contended  that 
under  the  gift  in  the  will  she  was  benefi- 
oially  entitled  to  the  testator's  residuary 
estate.  On  the  other  hand,  the  co-heirs  of 
the  testator  claimed  the  property  by  virtuQ 
of  a  resulting  trust  in  their  favour. 


Mr.   WiUcoek,  Mr:  AmpkleU  and  Mr. 
LaWy  for  the  plaintiffl — ^No  valid  trust  wis 
created,  and  the  plaintiff  is  absolutely  and 
beneficially  entitled  to  the  whole  estate — 
Heptinstall  v.  Gott,  2  Jo.  &  H,  449; 
s.  c  31  Law  J.  Rep.  (n.s.)  Chanc  776l 
Meredith  v.  Henectgey  1  Sim.  542 :  and 
on  appeal  to  the  House  of  Lords, 
Ibid.  561. 
Sale  V.  Moore,  Ibid.  534,  540. 
Podmore  v.    Gnnningy   7    Ibid.    644; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc  266L 
M*Gormtck  v.  Qrogany  Law  Rep.  4  Lr. 

Ap.  82. 
Bardswell  v.  Bardawelly  9  Sim.   319; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc  268. 
Wood  V.  CoXy  2  MyL  &  Cr.  684. 
Clarke  v.  UiUony  Law  Rep  2  Eq.  810. 
Datoson  v.  Clarky  15  Vea  409. 
King  v.  Denisoriy  1  Ves.  <fe  R  260. 
BriggB  v.  Penny y  3    Mac  A  G.  546 ; 
8.  c    21  Law  J.  Rep.  (n.s.)  Chanc 
265. 
Bemardv.  Minshully  Johns.  276,  292; 
S.C  28  Law  J.  Rep.  (n.s.)  C9ianc. 
649. 
Fenton  v.  HankinSy  9  W.  Rep.  300. 
Morice  v.  the  Bishop  of  Durhamy  10 

Ves  522 
Webb  V.  Woolsy  2  Sim.  N.a  267  ;  ac 
21  Law  J.  Rep.  (n.s.)  Chanc  625. 
If  there  is  a  presumption  in  favour  of  the 
heirs-at-law,  evidence  is  admissible  to  dis- 
prove it — 

Mallabar  v.  Mallabary  Ca.  temp.  Tedb. 

p.  79. 
Hall  V.  Hilly  1  Dra.  &  War.  94. 
The  question  of  the  admittance  of  parol 
evidence  in  a  case  like  the  present  has 
never  arisen  and  been  argued.  The  testator 
has  spoken  of  his  trustees  in  another  part 
of  his  will,  and  evidently  meant  to  dis- 
tinguish between  those  who  were  named 
by  him  as  trustees  to  carry  into  execution 
the  purposes  of  his  will,  and  the  plaintiff 
whom  he  Intended  to  benefit — ^They  also 
referred  to 

Dobson  V.  BownesSy  37  Law  J.  Rep. 

(n.s.)  Chanc.  309  ;  s.  c  Law  Rep.  5 

Eq.  404. 

Mr,   Mackeson  and    Mr,    T,    StephenSy 

for  the  defendant  Robins.  —  You  cannot 

import  into  the  will  words  which  are  nut 

part  of  it — 

Baker  v,  Mosleyy  12  Jur.  740. 


Digitized  by 


Google 


Vol.  Sa] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


637 


^  **  Absolutely  "  may  perhaps  be  read  together 
with  '*  trosting/'  in  the  sense  of  "  implicitly 
trusting.*' 

Mr.  LiUle  and  Mr,  GaldecoU,  for  Dr. 
Macloughlin. — There  was  an  understanding 
in  the  nature  of  a  contract  between  the 
testator  and  Mrs.  Irvine,  and  she  is  bound 
by  the  obligation  of  that  contract  We  say 
this  is  the  case  of 

Wood  V.  Cox,  ubi  supra. 
The  heirs-at-law  say  it  is  the  case  of 
Briggs  v.  Penny y  ubi  supra. 

Mr.  Boupelly  for  General  and  Mrs.  Sulli- 
▼an,  said  they  had  confidence  in  the  honour 
of  the  plaintiff,  and  declined  to  argue  the 
question  against  her. 

Mr.  Kay,  Mr.  Fry  and  Mr.  Busk,  for 
the  testator's  heirs-at-law,  argued  that  the 
will  of  the  testator  shewed  that  he  intended 
the  whole  of  Ms  property  given  to  the 
plaintiff  to  be  affected  by  some  trust,  but 
that  trust  had  not  been  sufficiently  declared, 
and  fjEiiled  on  that  account  That  fact,  how- 
ever, could  not  entitle  the  plaintiff  to  retain 
the  property  beneficially,  but  she  was 
bound  in  conscience  to  take  it  upon  some 
trust,  which  if  not  declared  by  the  testator 
would  be  a  resulting  trust  for  the  heirs-at- 
law,  who  not  being  bound  in  conscience  by 
any  expressed  trust  could  hold  it  for  their 
own  benefit  They  distinguished  from  this 
case  the  authorities  cited  on  behalf  of  the 
plaintiff,  and  also  cited  the  following — 
^iMs  V.  Sargon,   2  Kay,    256,  and 

3  Myl.  <fc  Or.  607;  s.  c.  6  Law  J.  Rep. 

(n.s.)  Chanc.  264 :  and  7  Ibid.  96. 
TAi  Corporation  of  Gloucester  v.  Woodj 

3  Hare,  131. 
Barrs  ▼.  FetokeSy  2  Hem.  &M.  60 ;  s.  c. 

32  Law  J.  Rep.  (n.s.)  Chanc.  62. 
SaUmarsh  v.  Barretty3De  Gex,  F.  &  J. 

30;  S.C.  30  Law  J.  Rep.  (n.s.)  Chanc 

863. 

Mr.  Willcock  having,  in  reply  to  a 
question  by  the  Vice  Chancellor,  intimated 
that  the  plaintiff  intended  to  carry  out  the 
testatoT^s  wishes  as  stated  in  the  paper  she 
had  written,  and  that  he  had  no  wish  to 
address  in  reply  any  argument  to  the  Court 
against  the  persons  entitled  under  that 
paper: 


Jambs,  Y.C.  (without  calling  for  a  reply) 
said,  I  do  not  think  that  I  ^ould  derive 
any  aid  if  I  took  further  time  to  consider 
this  case,  which  I  feel  to  be  a  case  just 
balanced  between  the  principles  laid  down 
in  two  of  the  cases  which  have  been  cited; 
but  on  the  best  consideration  I  am  able  to 
give  to  the  matter,  I  have  come  to  the  con- 
dusion  that  this  is  not  governed  by  Briggs 
v.  Pennyy  but  that  it  is  governed  by  those 
two  cases  of  Bernard  v.  Minshull  and  Wood 
▼.  GoXy  which  seem  to  me  to  mark  the 
distinction  on  the  one  side  and  the  other. 

If  the  words  here  amounted  on  a  fair 
construction  to  what  was  said  in  Briggs  v. 
Pennyy — if  it  was  a  gift  to  Emblyn  D'Arcy 
Irvine,  of  Ryde,  in  the  Isle  of  Wight, 
widow,  "upon  trust  to  cany  out  my  wishes 
with  regard  to  the  same,  with  which  she  is 
fully  acquainted,"— if  that  had  been  the 
true  construction,  I  should  hold  it  would  be 
utterly  impossible  that  she  could  take  any- 
thing beneficially;  and  then  the  wishes  not 
being  manifested  in  such  a  way  as  that  this 
Court  can  take  notice  of  them,  the  trust 
would  have  fiedled,  for  the  benefit  of  the 
heir-at-law.  The  question  is,  whether  that 
is  the  true  meaning  of  this  will.  There  is 
an  observation  of  Vice  Chancellor  Wood, 
in  Bernard  v.  Minshull,  which  i  think  it 
may  be  as  well  to  repeat :  "  In  other  words, 
these  canons  of  construction  are  valuable 
as  affording  a  general  rule  by  which  the 
Court  is  to  be  gidded  in  the  absence  of  par- 
ticular expressions  in  the  will;  but  in  the 
construction  of  every  will  the  whole  instru- 
ment must  be  cardPully  weighed  and  con- 
sidered." In  truth,  in  that  case  of  Briggs  v. 
Pennyy  the  whole  instrument  was  carefully 
weighed  and  considered,  and  it  is  impossible 
not  to  see  that  whatever  may  be  the  words 
in  which  part  of  that  judgment  is  couched, 
the  Court  was  more  influenced  by  the  fact 
that  Miss  Penny's  beneficial  interest  was 
marked  by  the  two  legacies.  The  two  lega- 
cies there  given  to  her,  one  of  2,000Z.  in  her 
character  of  legatee,  and  3,000^.  in  her 
character  of  executrix,  were  considered  as 
marking  the  extent  of  her  beneficial  interest 
The  Court  seemed  to  me  very  readily  to  come 
to  the  conclusion  that  she  was  a  trustee,  and 
nothing  but  a  trustee,  but  a  trustee  for  the 
purpose  of  giving  effect  to  those  wishes, 
that  was  to  say,  that  it  was  the  purpose  of 
the  gift  to  her. 
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Then,  in  the  case  of  Wood  v.  Cojr,  on  the 
contrary,  the  Lord  Chancellor  came  to 
the  conclusion  that  that  was  not  the  pur- 
pose of  the  gift  to  Sir  Greorge  Cox,  but 
that  the  words  of  the  gift  to  him,  "  for  his 
own  use  and  benefit,  trusting  and  wholly 
confiding  in  his  honour  that  he  will  act  in 
strict  conformity  to  my  wishes,"  were  capa- 
ble of  being  reconciled  by  reading  "  trust- 
ing" as  being  the  imposition  of  a  duty 
upon  him ;  that  he  took  the  thing  bene- 
ficially, but  subject  in  that  case  to  a  trust 
which  was  limited  to  the  extent  of  the 
wishes  which  the  testator  had  communicated 
to  Sir  George  Cox. 

It  appears  to  me  that  there  are  some 
points  of  singular  resemblance  between  the 
case  of  Wood  v.  Cox  and  the  case  now 
before  me.  In  the  first  place,  there  was 
there  a  gift  to  the  executors,  and  then  there 
being  a  gift  to  executors  and  trustees  that 
was  altered  to  a  gift  to  one  of  them,  and 
then  to  somebody  else  as  the  legatee,  and 
the  Lord  Chancellor  considered  that  very 
strong  as  shewing  that  the  legatee  was  not 
made  by  him  a  trustee  simpliciter^  because 
supposing  he  was  trustee  simplicitej',  it 
would  have  been  the  simplest  thing  in  the 
world  to  have  confided  that  same  trust  to 
the  executors  whom  he  appointed  trustees. 
Here  the  testator  appoints  three  persons  as 
trustees,  and  having  appointed  those  three 
persons  trustees  for  every  executorship 
purpose,  except  that  of  ascertaining  the  net 
residue,  giving  them  the  power  of  selling 
his  estate,  and  all  the  powers  and  authori- 
ties which  by  law  are  considered  to  be 
conferred  upon  and  given  to  executors  and 
trustees,  —  having  given  them  all  those 
powers,  he  then  says,  "  I  direct  the  net  pro- 
ceeds of  my  estate  "  (th^t  is  the  substance 
of  it)  "  to  be  given  to  Mrs.  Emblyu  D'Arcy 
Irvine,"  That  seems  to  me  to  be  even 
stronger  than  the  case  of  Wood  v.  Cox. 
One  can  hardly  conceive  why  she  should 
have  been  selected  as  trustee,  if  trust  was 
the  purpose  which  the  testator  had  in  view 
in  his  will  Then  I  think  it  is  very  difficult 
to  imagine,  having  regard  to  the  admitted 
relationship  between  ^e  testator  and  Mrs. 
D'Arcy  Irvine,  which  is  proved  and  not 
denied,  and  which  is  a  thing  that  one  can 
look  at  in  construing  a  will,  namely,  that, 
under  the  circumstances  in  which  they  were 
placed,  she  was  a  person  as  to  whom  he 


had  some  motives  of  bounty;  it  is  very 
difficult  to  believe  that  he  merely  meant  to 
make  her  a  bare  trustee,  without  giving  her 
any  beneficial  interest  whatever.  That  is  a 
strong  circumstance. 

Then  I  think  it  is  also  a  very  strong 
circumstance  here  that  the  word    ''abso- 
lutely "  has  been  introduced,  because  it  is, 
**  I  direct  that  the  money  shall  be  paid  by 
my  said  trustees."    It  is  not  merely  "  shall 
be  paid  by  my  trustees  to  Mrs.  Emblyn 
D'Arcy  Irvine,  of  Ryde,  in  the   Isle   of 
Wight,  widow,"  but  it  is,  "  shall  be  paid  by 
my  said  trustees  to  her,  trusting  that  she 
will  carry  out  my  wishes."    Then  he  intro- 
duces  emphatically  the  words,    "And   I 
hereby  give  and  bequeath  the  same  to  her 
absolutely."    Of  course  the  word   "abso- 
lutely" may  mean,  as  was  very  well  sug- 
gested by  Mr.  Kay  and  Mr.  Fry,  extent  of 
interest,  that  is  to  say,  to  the  entire  un- 
limited interest    It  may  mean  that,  but  it 
may  mean  something  a  great  deal  more; 
and  I  think  the  natuml  grammatical  mean- 
ing of  the  word  "  absolutely  "  is  unfettered 
and  unlimited.    It  implies  both  the  words 
which  occur  in  Meredith  v.  Henectpe    (1), 
that  it  is  unlimited  in  point  of  estate,  and 
unfettered  in  respect  of  any  condition  or 
trust.    The  word  "absolutely"  does  natu- 
rally imply  both  those  words.    That  being 
so,  I  think  I  am  following  the  cases  which 
come  nearer  to  this  in  holding  that  the  gift 
was  a  gift  to  Mrs.  D*Arcy  Irvine  absolutely 
in  the  sense  that  she  took  it  benefidaUy, 
but  not,  as  was  expressed  by  the  Lord 
Chancellor  in  Wood  v.  Cox,  absolutely  with 
regard  to  the  entire  property,  but  subject, 
so  far  as  the  testator  had  made  it  subject, 
in  part  to  the  wishes  which  he  had  ex- 
pressed to  her,  and  as  to  which  she  had 
bound  hersel£ 

That  being  the  conclusion  I  have  arrived 
at,  I  must  declare  that  there  was  a  good 
gift  to  Mrs.  D*Arcy  Irvine  of  the  net  resi- 
due of  the  estate,  but  subject  to  the  per- 
formance of  the  wishes  communicated  to 
her  by  the  testator,  and  set  out  in  the  bilL 
The  costs  of  all  parties  must  come  out  of 
the  estate. 

Following  Wood  v.  Car,  the  Vice  Chan- 
cellor held,  that  the  charges  on  Mra.  D*Arcy 
Irvine's  legacy  were  to  be  treated  as  lega- 

(1)  1  Sim.  542,  561. 
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cies  carrying  interest  at  4/L  per  cent  from 
the  expiration  of  one  year  after  the  death 
of  the  testator. 

8«»licitora — Messrs.  Vandercom,  Law  &  Co.,  for 
plaintiff;  and  for  General  and  Mrs.  SoUivan; 
Mr.  Charies  Wilkin,  for  Mr.  Robins  ;  Mr.  May 
hew,  for  Dr.  Maoloug^hlin ;  Messrs.  Yenning  & 
Co.,  for  other  parties  interested. 


Hathbbley,  L.C.   \ 
Jan.lM5,^16.18;^         ^^^ 

Company  —  Winding-up  —  Losses  occa- 
sioned by  Misconduct  of  Directors — False 
Balance-sheets — Dividends  improperly  De- 
clared— Loan  to  Directors. 

The  deed  of  settUment  of  a  banking  com- 
pany provide  that  if  at  any  time  the  losses 
of  the  eompo/ny  should  have  exhausted  the 
whole  of  the  surplus  fund  and  also  one- 
fourth  of  the  paid-up  capital  of  the  company, 
the  directors  should,  as  soon  as  possible,  call 
a  special  general  meeting  of  the  proprietors, 
and  submit  to  it  a  full  statement  of  the 
affairs  of  the  company;  cmd  if  it  should 
appear  at  such  meeting  that  the  losses  of  the 
company  had  exhausted  the  surplus  fund 
and  also  one  fourth  of  the  paid-up  capital, 
the  company  was  to  be  dissolved.  Losses 
Jiaving  been  incurred  to  the  extent  of  mxrre 
than  one-fourth  of  the  paid-up  capital,  a 
tpecicU  meeting  was  called,  in  1842,  cU 
which  it  was  resolved  that  the  company 
should  go  on,  and  from  that  time  till  1863 
the  company  continued  to  be  carried  on,  the 
directors  issuing  favourable  balance-sheets 
and  declaring  dividends.  Further  capital 
vfos  lost,  but  no  meeting  was  ccdled  again, 
and  when  the  company  vhis  wound  up,  in 
1863,  the  debts  very  considerably  ejcceeded 
the  assets.  Upon  a  bill  filed  by  the  official 
liquidator,  seeking  to  make  the  directors 
liable  for  the  losses  subsequently  incurred,  it 
was  held  (reversing  the  decision  of  the 
Master  of  the  Rolls^,  that  as  the  share- 
holders were  au>are  of  the  position  of  affairs 
when  it  wcu  resolved  to  continue  the  bank 
the  directors  were  not  liable  for  not  calling 
another*  meeting  and  stopping  the  concern. 

The  bill  also  sought  to  charge  the  direc- 
tors with  the  loss  sustained  by  allowing  one 
of  themselves   to  overdraw  his   account: — 


Held  ('reversing  the  decision  of  the  Master 
of  the  Eolls^,  that  as  this  wcu  within  the 
powers  conferred  on  the  directors  by  the  deed 
of  settlement  they  were  not  liable,  and  the 
bill  UKU  dismissed  without  costs. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  RoUs,  reported  37  Law 
J,  Rep.  (n.8.)  Chanc  582,  where  the  facts 
of  the  case  are  folly  stated. 

The  suit  was  instituted  by  the  official 
liquidator  of  the  Herefordshire  Banking 
Company,  suing  on  behalf  of  the  company, 
against  the  directors  and  representatives  of 
deceased  directors  of  the  company,  to  re- 
cover damages  for  losses  occasioned  to  the 
company  by  the  misconduct  of  the  direc- 
tors, such  misconduct  consisting  of  the  fol- 
lowing particulars : 

First,  that  they  had  not,  in  accordance 
with  the  108th  clause  of  the  deed  of  set- 
tlement (1),  proceeded  to  wind  up  the  com- 
pany, the  whole  of  the  surplus  fund  and 
one-fourth  of  the  paid-up  capital  of  the 
company  having  been  lost  in  1846,  and 
the  loss  having  gone  on  increasing  until 
the  winding-up  of  the  company. 

Secondly,  that  from  1846  until  the 
winding-up  of  the  company  the  directors 
had  annually  presented  to  the  shareholders 
fabe  reports  of  the  progress  and  proceedings 
of  the  company  and  false  balance-sheets ; 
that  they  had  recommended  the  decla- 
ration of  dividends  upon  repeated  false 
statements  that  profits  had  been  earned 
when  no  profits  had  been  really  made;  that 
they  had  printed  and  circulated  false 
balance-sheets  among  the  shareholders,  pur- 
porting to  be  issued  under  the  90th  clause 
of  the  deed  of  settlement,  and  that  many 
persons  had  been  induced  by  such  fftlse 
reports  and  balance-sheets  to  become  mem- 
bers   of    the    company;    and    dividends 


(1)  The  108th  clause  provided,  that  if  at  any 
time  the  lopsen  f»f  the  company  should  have  ex- 
hausted the  whole  of  the  surplus  fund  and  also 
one-fourth  of  the  paid-up  capital  of  the  company, 
the  directors  nhuuld  as  soon  at  possible  call  a 
8pt«ial  general  meeting  of  the  proprietors,  and 
submit  to  it  a  full  staumient  of  the  affairs  of  the 
company ;  and  if  it  should  appear  at  such  meet- 
ing that  the  losses  of  the  company  bad  exhausted 
the  surplus  fund,  and  also  one-fourth  of  the  paid* 
up  capital,  the  chairman  was  to  declare  the 
company  dissolved,  and  it  was  to  be  dissolved 
aooordingly. 


Digitized  by 


Goo^^ 


640 


COURTS  OF  CHANCERY: 


[N.a 


amounting  to  upwards  of  14,000/.  had 
been  paid  out  of  capital 

And  thirdly,  that  they  had  allowed  Mr. 
Higgins  (formerly  one  of  the  directors)  to 
overdraw  his  account  by  upwards  of  8,000/., 
in  violation  of  the  53rd  clause  in  the  set- 
tlement, and  all  this  money  had  been  lost 
by  the  death  of  Mr.  Higgins  insolvent. 

The  defendants  were,  1.  Messrs.  Qray- 
ston  and  Sowdon,  who  were  directors  in 
1846  and  from  that  time  to  the  winding-up 
of  the  company,  Mr.  Sowdon  having  been 
appointed  managing  director  in  1850. 
2.  The  representatives  of  Mr.  Crowther,  who 
was  appointed  a  director  in  1849,  and  had 
died  since  the  winding-up ;  the  representa- 
tives of  Mr.  Smeeton,  who  was  appointed 
a  director  in  1855,  and  had  also  died 
since  the  winding-up ;  and  the  representa- 
tives of  Mr.  Powell,  a  director  from  1 846 
to  1856  ;  and  of  Mr.  Edwards,  a  director 
from  1846  to  1851. 

The  bill  prayed  that  the  damage  caused 
to  the  company  and  the  shareholders,  by 
the  continuance  of  the  business  of  the  com- 
pany after  it  ought  to  have  been  wound 
up  under  the  108th  clause  of  the  deed  of 
settlement,  might  be  ascertained;  that  an 
account  of  the  dividends  declared  since 
1846,  with  interest  at  5/.  per  cent,  might 
be  taken ;  that  the  damages  caused  by 
allowing  directors  and  others  to  overdraw 
their  accounts  to  an  undue  extent,  by  allow- 
ing bad  debts  to  remain  so  long  outstanding 
that  they  became  irrecoverable,  by  publica- 
tion of  false  reports  and  balance-sheets, 
and  by  all  other  breaches  of  trust  committed 
by  the  directors,  might  be  assessed ;  and 
that  it  might  be  declared  that  Grayston 
and  Sowdon,  and  the  estates  of  Crowther, 
Smeeton,  Powell  and  Edwards  were  jointly 
and  severally  liable  to  make  good  the 
amount  of  such  damage,  and  of  the  divi- 
dends so  distributed. 

The  Master  of  the  Rolls  held  that  the 
defendants  could  not,  in  a  suit  instituted 
by  the  official  liquidator,  be  made  respon- 
sible for  issuing  false  balance-sheets  and 
£Etlse  reports  of  the  affairs  of  the  company, 
or  for  paying  dividends  improperly,  for 
that  the  i^juiy  done  by  these  acts  was  to 
individual  shareholders,  and  in  different 
degrees,  and  did  not  affect  the  whole  body 
of  ahai^holders.  He  held,  however,  that 
they  were  liable  in  such  a  suit  for  losses 


occasioned  by  continuing  the  busineaB  after 
the  surplus  fund  and  one-fourth  of  the 
paid-up  capital  had  been  loet,  and  alao  for 
the  loss  occasioned  by  allowing  Mr.  Higgtmt 
to  overdraw  his  account;  and  that  the 
estates  of  the  deceased  directors  were  liable 
to  make  good  such  losses,  as  no  distinction 
could  in  that  respect  be  drawn  between 
the  position  of  duectors  and  that  of  ordi- 
nary trustees,  and  the  maxim  of  actio  per- 
sonalis moritur  evm  persona  did  not  i^^ly. 
The  executors  of  Crowther  and  of  &nee- 
ton  appealed. 

Mr.  Druce  and  Mr.  W.  W.  Cooper  i^- 
peared  for  Crowther^s  executors;  and 

Mr,  Jessel  and  Mr.  EveriUy  for  Smeeton's 
executors. 

Sir  Roundell  Palmer^  Mr.  RoaAurgh  and 
Mr.  Swanstony  for  the  plaintifil 
The  following  cases  were  cited — 
Harrison  v.  Broum^  5  De  Qex  A  Sm. 

72a 
Ernest  v.  Weiss^  2  Dr.  <fe  Sm.  561 ;  8.c 

32  Law  J.  Rep.  (n.b.)  Chanc  113. 
Botfey  V.  Tracy,  2  Eq.  Cas.  Abr.  163. 
The  Corporation  of  Ludlow  v.  Green- 
house, 1  Bligh,  N.a  17. 
The  Society  for  Practiced  Knowledge  v. 

Abbott,  2  Beav.  559. 
In  re  the  Torquay  Bath  Company,  32 

Beav.  581. 
Bowes  V.  the  Hope  Life  Insuranee  Com- 
pany, 11  H.L.  Cas.  389. 
The  Charitable  Corporation  y.  Sutton, 

2  Atk.  40a 
The  Attorney  General  v.  Wilson,  Cr.  & 

PhiL  1;  S.C.  10  Law  J.  Rep.  (n.b.) 

Chanc  53. 
The  York  and  North  Midland  Railway 

Company  v.  Hudson,  16  Beav.  485 ; 

s.  c.  22  Law  J.  Rep.  (n.&)  Chanc  529. 
The  Western  Bank  of  Scotland  v.  Baird, 

24  Sess.  Rep.  2nd  series,  859. 
Clifford  V.  Brooke,  13  Ves.  131. 
Davidson  v.  TuUoch,  3  Macq.  783. 
Walsham  v.  Stainton,  1  De  Qex,  J.  & 

S.  678 ;  s.  c  33  Law  J.  Rep.  (n.s.) 

Chanc  68. 

The  LoED  Chakobllor  (Feb.  11). — 
This  case  is  one  which  has  given  me  con- 
siderable anxiety,  because  the  bill  is  in  itself 
essentially  a  bill  of  first  impressions,  at  least 
in  this  country,  there  being  no  caae  at  all 
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similar  to  it  except  the  case  of  Tke  Western 
Bank  of  Scotland  ▼.  Baird^  and  I  have  had 
to  confer,  first,  how  £ftr  the  decree  of  the 
Master  of  the  Rolls  could  stand  nnder  any 
circamstances,  and,  secondly,  whether  any 
other  decree  could  be  made  which  would 
be  adequate  to  the  exigencies  of  the  case. 

Now,  I  confess,  I  have  not  been  much 
troubled  with  the  technical  difficulties  that 
have  been  raised,  either  on  the  ground  that 
this  banking  company  is  not  of  that  class 
called  a  registered  company,  or  that  Mr. 
Turquand  is  suing  as  the  official  liquidator 
on  behalf  of  the  company.  Those  are  diffi- 
culties  which  I  think  the  Court  would  at 
all  times  struggle  to  overcome,  and  which 
I  should  have  little  difficulty  in  overcoming. 
The  real  substance  of  the  case  goes,  first,  to 
the  relief  sought,  and  the  grounds  upon 
which  that  relief  is  asked;  secondly,  the 
form  of  the  decree  which  the  Master  of  the 
Rolls  has  made;  and  lastly,  to  whether  or 
not  there  could  under  the  circumstances  of 
the  case  be  any  relief  given  in  a  suit  of  this 
description. 

I  have  had  great  difficulty  in  ascer- 
taining exactly  on  what  ground  the  bill 
is  placed,  whether  it  was  meant  to  be 
founded  on  fraud  or  negligence,  or  both 
together;  nor  did  I  know  exactly  whether 
the  relief  asked  was  simply  the  recovery  of 
the  money  lost  by  the  neglect  of  the  direc- 
tors to  inform  the  shareholders  when  one- 
fourth  of  the  capital  was  exhausted,  §o  as  to 
enable  them  to  withdraw  the  remaining 
three-fourths  of  the  capital,  or  whether  it 
was  asked  on  the  ground  of  misrepresenta- 
tion, which  had  induced  the  parties  to 
become  shareholders,  or  whether  it  was  on 
the  ground  also  of  capital  having  been  paid 
away  as  dividend.  But  it  seems  to  me,  in 
substance,  that  the  bill  stands  more  on 
neglect  or  default  than  on  anything  else. 
I  think  I  must  treat  the  bill  as  proceeding 
on  the  neglect  of  the  directors  to  comply 
with  the  108th  section  of  the  company's 
deed,  which  directed  them,  when  one-fourth 
should  have  been  ascertained  to  have  been 
exhausted,  to  call  a  meeting  of  the  company 
together  and  put  it  to  them  whether  they 
desired  or  not  that  the  company  should 
proceed.  It  is  alleged  that  there  was  a  breach 
of  that  duty,  that  the  loss  was  concealed 
from  the  shareholders  by  means  of  false 
accounts  until  the  whole  of  the  capital 
Niw  SiRin,  38.— Chano. 


became  exhausted,  and  there  were  heavy 
debts,  amounting  to  37,000^.  when  the  com- 
pany was  wound  up,  occasioning  consider- 
able loss  to  those  who  had  to  pay  those 
debts.  Then  it  is  said,  taking  a  different 
view,  that  the-  defendants  are  liable  for  all 
the  money  they  have  paid  in  dividends, 
which  is  no  doubt  a  somewhat  singular 
claim,  as  the  recipients  of  the  dividends  are 
the  persons  complaining,  so  that  it  would 
be  saying,  in  effect,  Pay  us  again  that  part 
of  our  capital  which  you  paid  us  before  in 
the  shape  of  dividend.  And  then  there  was 
a  speciid  prayer  directed,  not  against  Mr. 
Higgins  in  particular,  but  against  all  undue 
advances  made  by  directors  or  otherwise. 
All  that  portion  of  the  bill  is  of  a  completely 
different  character  from  that  which  seeks 
the  replacing  simplictter  of  the  capital,  and 
the  making  the  directors  accountable  for 
its  loss;  because  a  bill  for  that  purpose 
would  not  be  at  all  improper  or  inaccurate, 
although  probably  the  same  result  might 
be  obtained  under  a  winding-up. 

It  was  said  in  the  argument  of  counsel 
in  opening  this  case,  that  the  object  of  the 
suit  was  to  make  the  directors  liable  for 
breaches  of  trust  in  having  in  various  ways 
fraudulently  abstracted  laige  sums  from  the 
funds  of  the  company,  and  systematically 
neglected  the  provisions  of  the  articles  of 
association;  but  I  do  not  think  it  was 
intended  to  impute  personal  fraud  in  the 
matter,  or  to  say  that  the  directors  in  any 
way  benefited  themselves,  whatever  may 
have  been  their  conduct  towards  the  share- 
holders. Tho  whole  scheme  of  the  bill  is  to 
represent  a  series  of  balance-sheets  annually 
laid  before  the  company  at  their  general 
meetings,  in  which  were  contained  false 
entries  misleading  the  whole  of  the  share- 
holders into  a  belief  in  the  prosperity  of 
the  company,  when  it  was  in  fact  fiuling, 
and  hiding  from  them  the  fiict  that  one-half 
of  the  capital  had  been  exhausted  together 
with  the  surplus  funds.  In  the  15th  para- 
graph of  the  bill  I  find  this  charge:  ''The 
trial  balance-sheet  for  the  year  1846  has 
been  discovered  among  the  papers  of  the 
company,  and  from  that  it  appears,  as  the 
fact  is,  that  the  first  item  of  assets  on 
the  credit  side  of  the  balance-sheet  for  1846, 
namely,thecurrent  account,  83,163/.  15s,  9d.^ 
is  made  up  by  including  in  one  aggregate 
sum,  good,  doubtful,  and  bad  debts  of  the 
4N 
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company,  at  their  fall  amoont^  without  dia- 
tinction.  Amongst  other  sums  forming  part 
of  the  said  it^n  is  a  sum  of  3,015^  14«.  lOd, 
which  is  taken  from  the  above-mentioned 
account,  called  the  *  bad  and  doubtful  debt 
account,'  in  the  current  account  ledger  of 
the  company,  and  which  sum  is  fraudulently 
treated  as  an  asset'* — That  is  the  singly 
instance  in  which  the  word  occurs.  I  think 
the  Master  of  the  Rolls  has  in  truth  reduced 
the  objects  of  the  bill  to  two  main  subjects, 
viz.,  the  non-stoppage  of  the  bank  at  the 
time  when  the  loss  accrued  of  one-fourth 
of  the  capital,  and  the  particular  debt  to 
Mr.  Higgins,  which  I  keep  apart  as  a  separ- 
ate transaction. 

I  entirely  concur  with  his  Lordship's 
judgment  on  all  that  part  of  the  case  in 
which  he  rejected  the  claim  to  dividends 
and  the  interest  upon  them.  It  is  totally 
impossible  in  this  court  that  persons  who 
must  be  taken  to  have  been  the  receivers 
of  that  money  out  of  capital  should  be  able 
to  sustain  a  special  demand  in  respect  of 
that  which  they  have  so  improperly  received 
because  it  was  represented  as  something 
which  it  was  not 

The  case,  then,  is  reduced  to  this  simple 
breach  of  engagement  to  the  shareholders 
in  not  stopping  under  the  108th  clause 
when  they  should  have  done  so,  and  the 
Master  of  the  Rolls  has  considered  it  imma- 
terial at  what  date  that  breach  may  have 
occurred,  because,  although  it  is  alleged  to 
have  occurred  in  1846,  before  either  Mr. 
Smeaton  or  Mr.  Crowther  (whose  executors 
are  appellants)  had  become  a  director,  he 
conceived  it  to  be  a  continuing  breach  of 
trust,  rendering  them  liable  for  all  the  losses 
that  had  been  incurred  in  respect  of  non- 
compliance  with  the  108th  ckuae. 

It  is  veiy  important,  first,  to  see  what  are 
the  exact  proviaions  of  the  deed,  and  what 
the  transaction  was  in  1841  and  1842.  In 
the  first  place,  the  108th  clause,  with  which 
we  have  mainly  to  deal  in  this  case,  pro 
▼ides  that  when  the  losses  shall  have  ex- 
hausted the  whole  of  the  surplus  fund  and 
also  the  one-fourth  of  the  actual  paid  up 
capital,  wiUiout  regard  to  amount,  the 
directors  of  the  company  *'  shall  as  soon  as 
possible  after  the  above-mentioned  state  of 
the  said  company  shall  have  become  known 
to  them,  call  a  special  general  meeting 
of   the    proprietors   or  shareholders."     I 


quite  go  with  tiie  Master  of  the  Rolls  in 
tiie  view  he  has  taken,  namely,  that  if 
there  was  nothing  special  in  the  ease 
beyond  the  mere  circumstance  of  the  Ices 
having  occurred,  and  the  directors  having 
ascertained  that  loss,  and  then  having 
reduced  theit  capital  by  a  certain  amount, 
the  new  business  would  be  carried  on  with 
reference  to  the  altered  state  of  drcuni- 
stances  upon  the  same  {oinciples,  unless 
something  or  other  had  appeared  to  the 
contrary  which  rendered  that  impossible  or 
impracticable ;  and  it  might  be  taken  that 
the  directors  would  still  be  under  an  obli- 
gation, if  the  one-fourth  of  the  capital  was 
wasted  with  their  knowledge,  to  call  toge- 
ther a  meeting  of  shareholders.  But  a  great 
deal  more  appears  with  reference  to  the 
meeting  in  1842  and  the  anterior  meetings, 
than  the  simple  fact  of  the  reduction  of 
the  capital  which  then  took  place  to  the 
extent  of  one-fifth;  because  it  is  plain,  when 
we  come  to  consider  the  whole  of  the 
balancv'-sheets,  that  it  was  known  distinctly 
to  the  company  at  that  time,  and  known 
beyond  all  po^ibility  of  doubt,  that  the 
one-fourth  of  their  capital  was  gone.  When 
you  have  the  facts  before  you  that  the 
shareholders  knew  everything  that  it  was 
necessary  for  them  to  know,  and  exercised 
a  judgment  on  that  point,  and  agreed  to 
receive  a  dividend  at  4/.  per  cent$  you 
cannot  say,  after  they  agreed  to  go  on  with 
the  capital  diminished  to  below  the  one- 
fourth,  that  the  directors  are  liable  under  the 
108th  section  for  not  stopping  the  company 
immediately.  It  is  the  secret,  I  am  airaid 
of  all  these  cases,  that  no  shareholder  will 
inquire,  for  fear  a  dividend  should  not 
be  forthcoming,  and  they  take  care  after 
that  time  never  again  to  inquire,  and  this 
will  be  found  to  be  the  key  to  the  whole 
of  this  histoiy. 

Now,  I  shall  state  in  the  strongest  man- 
ner against  the  directors  the  case  that 
arises  on  behalf  of  the  shareholders.  The 
directors  have  the  sole  control  of  the  con- 
cern, and  the  sole  management  of  the  books. 
Nobody  is  to  examine  the  books  in  any 
manner  besides  themselves,  unless  it  be  in 
the  course  prescribed  in  the  deed,  which 
does  not  wholly  leave  the  shareholders 
defenceless,  but  exposes  them  to  the  impos- 
sibility of  correcting  on  their  own  know- 
ledge, and  without  a  process  which  very 
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few  shareholders  like  to  resort  to,  any  mis- 
representation or  misstatement  which  may 
be  made ;  because  the  shareholders  are  to 
have  no  access  to  the  books,  except  such  as 
may  be  produced  at  the  general  meeting. 
They  have  only  this  safeguard,  that  it  is 
competent  to  any  shareholder  to  move  that 
there  should  be  a  committee  of  inquiry; 
and  something  of  that  kind  seems  to  have 
taken  phice  in  the  early  part  of  the  history 
of  the  concern,  when,  in  1836,  adthough 
dividends  had  been  paid,  somehow  or  other 
it  must  have  oozed  out  that  matters  were 
not  so  comfortable  as  they  were  represented 
to  be,  and  accordingly  there  was  an 
examination  into  the  affairs  of  the  company 
determined  upon.  A  very  large  general 
meeting  took  place  on  the  3rd  of  June, 
1840,  specially  convened  for  the  purpose 
of  looking  into  the  whole  affairs  of  the 
company,  and  receiving  a  report  made  by 
a  gentleman  appointed  to  investigate. 
The  auditors  found  that  the  preliminary 
account,  "which  was  stated  in  January  to 
amount  to  8,962/.,  was  spent  as  follows : 
2,500/.  in  the  purchase  of  a  business  at 
Hereford,  which  does  not  seem  to  have 
turned  out  very  prosperous,  certain  sums 
in  acquiring  the  goodwill  of  a  house  of 
business,  and  other  sums  applied  to  current 
expenses  for  different  purposes.  Then  they 
go  into  an  account  of  the  net  profits,  and 
say,  in  substance,  "There  was  only  one 
year  in  which  an  honest  dividend  could 
properly  be  paid ;  you  have  nevertheless 
had  profits  divided  for  a  series  of  years." 
They  then  give  an  account  of  the  bad 
debts,  which  they  say  amount  to  6,517/., 
and  which,  added  to  the  capital  taken 
to  make  up  the  yearly  dividends,  made 
a  sum  of  8,629/.,  the  then  present  loss  of 
the  company.  Nothing  can  be  more  fair  and 
open  than  the  whole  statement  made  by 
the  auditors  of  every  bad  and  doubtful 
debt  upon  full  inquiry  and  examination. 
That  being  so,  we  come  to  the  meeting  in 
February,  1841.  On  the  5th  of  February 
a  report  was  made,  and  the  directors  sub- 
mitted to  the  shareholders  a  statement  of 
the  affairs  of  the  bank.  **  They  thought 
it  right  to  inform  such  as  were  not  present 
at  the  special  general  meeting  held  in  June 
last,  for  the  purpose  of  receiving  the  audi- 
tors' report  and  on  other  affairs,  that  it 
was    then    resolved    that  the    company's 


affEurs  and  aocounts  be  again  investigated 
and  examined,  for  the  purpose  of  testing 
the  accuracy  of  the  report  then  read, 
and  they  have  now  the  satisfaction  of 
informing  the  proprietors  that  the  same 
has  been  certified  to  be  correct  in  every 
respect."  Then  they  say  they  have  ap- 
pointed Mr.  Hastings  as  manager,  and 
continue :  "  The  transactions  of  ^bis  com- 
pany being  now  reduced  to  the  establish- 
ment at  Hereford,  and  the  Leominster  and 
Evesham  branches,  the  directon  have  to 
call  the  attention  of  the  shareholders  to 
the  circumstance  of  their  being  able  mate- 
rially to  lessen  the  amount  of  expenditure ; 
and  by  the  business  being  less  divided, 
the  manager  will  have  that  superintendence 
and  constant  vigilance  over  the  whole 
which  is  extremely  desirabla"  They  fur- 
ther say,  "  it  will  appear  by  these  accounts 
that  the  directors  are  not  in  a  situation  to 
pay  bona  fide  dividends" — that  is  a  very 
proper  statement  to  make — "they  have 
therefore  passed  the  whole  of  the  profits 
now  realized  to  a  fund  for  redaction  of  the 
debts  and  preliminary  expenses."  That  is 
quite  right.  They  see  that  the  preliminaiy 
expenses,  instead  of  being  an  asset,  are 
nothing  at  all.  They  have  been  paid,  and 
they  must  be  provided  for.  It  forms  no 
longer  a  part  of  the  capital  of  the  company, 
and  they  therefore  wish  to  realize  a  fund 
for  the  reduction  of  the  debts  and  prelimi- 
nary expenses,  and  hope  by  so  doing  and 
pursuing  the  policy  which  has  guided  their 
management  since  the  last  meeting,  ulti- 
mately to  realize  those  expectations  of 
profit  which  it  is  desirable  they  should 
obtain, — though  we  find  even  then  a  gen- 
tleman who  does  not  like  being  paid  no 
dividend  proposes  a  dividend  of  4/.  per 
cent,  for  the  past  half-year.  Then  came 
the  important  meeting  of  the  2nd  of 
February,  1842.  At  that  meeting  the 
report  of  the  directors  was  read.  It  states : 
"  The  directors  have  much  pleasure  in 
meeting  the  shareholders  at  the  fifth  annual 
meeting,  and  in  submitting  to  them  th^ 
usual  balance-sheets  and  profit  and  loss 
statements,  which  are  now  laid  upon  the 
table  for  their  inspection.  The  proprietors 
are  reminded  that  a  very  considerable  por- 
tion of  the  bank's  capital  has  been  expended 
in  its  formation,  which,  in  a  limited  capital, 
may  be  considered  excessive,  and  has  tended 
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much  to  pandyze  the  exertions  of  the  direc- 
tors." With  respect  to  the  prelinmiaiy 
expenses,  they  give  the  goodwill  of  the 
business  at  4,000^.,  and  a  number  of  other 
items,  the  total  being  9,872/.  Then  they 
say,  *'  After  a  careful  estimate  of  the  bad 
and  doubtful  debts  (which  have  been  re- 
duced since  last  meeting  1,768/.  13«.  7d) 
they  are  found  to  be  3,635/.,  making  with 
the  preliminary  expenses  a  total  of  13,507/." 
I  observe  that  13,507/.  is  within  a  few 
hundred  pounds,  one-fourth  of  the  capital 
then  paid  up.  Tliey  continue :  "  The  direc- 
tors therefore  recommend  to  the  proprietors 
to  consent  to  a  positive  reduction  of  an 
amount  equal  to  21.  10«.  "per  share  firom 
the  capital  stock  of  the  bank,  for  the  pur- 
pose of  clearing  off  the  bad  debts  and  a 
portion  of  the  preliminaiy  expenses.  The 
directors  have  to  report  that  the  profits 
upon  the  business  of  the  bank  for  the  past 
year,  after  deducting  the  current  expen- 
diture, amount  to  1,969/.  12*.  ScL  They 
feel  thus  justified  in  recommending  a  divi< 
dend  of  4/.  per  cent,  after  the  rate  of  St. 
per  share,  and  they  recommend  the  striking 
off  the  2/.  10«.  paid  in  the  interval"  The 
report  concludes  by  congratulating  the 
proprietary  upon  the  very  great  progress 
the  bank  had  made.  Then  comes  this 
account,  which  represents  the  preliminary 
expenses  of  9,872/.,  and  they  propose  that 
the  2/.  10«.  which  has  been  raised  should 
bo  applied  in  paying  off  part  of  the  bad 
debts  and  part  of  the  preliminary  expenses. 
The  very  next  year  it  appeared  that,  although 
there  was  an  attempt  at  reduction  and  a 
good  deal  of  the  preliminary  expenses  had 
been  cleared  off,  there  still  remained  6,000/. 
So  it  went  on  for  several  years,  until  it  was 
a  good  deal  reduced,  and  the  bank  got  into 
a  somewhat  better  condition.  The  present 
shareholders  must  be  taken  to  know  all 
that  the  original  shareholders  knew,  and 
therefore  they  must  have  been  perfectly 
well  aware  while  going  on  with  these  divi- 
dends at  4/.  per  cent,  that,  in  effect,  if  the 
company  had  been  wound  up  the  prelimi- 
nary expenses  could  not  have  been  provided 
for.  Therefore,  there  being  something 
considerably  over  one-fourth  gone  at  that 
time,  it  seems  to  me  that  from  that  moment 
these  gentlemen  must  be  taken  to  know 
what  was  done,  and  cannot  go  back  after- 
wards and  fix  those  directors  who  have 


come  in  at  a  subsequent  pmod  with  m 
continuance  of  that  which,  with  the  know- 
ledge and  sanction  of  the  shareholden,  had 
been  already  done. 

However,  the  case  does  not  qnite 
rest  there  as  r^ards  the  position  of 
these  directors  and  their  shaiehokdeiB. 
The  two  great  heads  of  what  are  called 
fiEdae  charges  in  all  the  subsequent  reports 
are  these  :  the  one  of  the  pastdoe  bilb,  in 
respect  of  which  it  is  said  that  they  w&e 
all  credited  with  their  full  value,  thoo^ 
it  was  well  known  the  full  value  eould  not 
be  recovered,  and  the  purchase  of  shares 
in  the  company  by  the  company  itsdl  But 
that  was  perfectly  Intimate  according  to  the 
provisions  of  the  deed  Whether  it  was  wise 
and  prudent  is  not  for  me  to  say,  but  tha« 
are  two  express  provisions  in  the  deed — 
one  that  the  company  may  deal  with  all 
things,  including  the  shares  of  the  company, 
imd  another,  ^t  the  investments  to  be 
made  by  the  company  of  their  capital  are 
to  be,  among  other  tMngs,  in  shares  of  the 
company.  This  is  a  dear  and  express  pro- 
vision. Further  than  that,  in  the  report  of 
1841,  there  is  an  express  enl^  of  12,0001. 
paid  ip  the  purchase  of  shares.  Again,  I 
say,  therefore  the  shareholders  knew  that 
the  directors  were  doing  what  they  were 
authorized  by  the  deed  to  da  It  would 
have  been  better  undoubtedly  if  that  had 
been  brought  out  in  each  balance-sheet,  but 
it  was  thought,  I  suppose,  that  the  outside 
world  would  not  like  to  know  that  the  com- 
pany was  dealing  with  its  own  shares,  as 
that  would  not  give  very  great  confid^ice 
in  the  bank.  They  knew  there  was  that 
power,  and  had  moreover  the  safeguard  of 
the  roister,  because  it  is  sworn  distincdy 
that  the  raster  was  open  to  the  share- 
holders. They  knew,  on  the  one  hand,  by 
the  actual  balance-sheet,  that  shares  had 
been  purchased  to  the  extent  of  12,000/L 
at  that  time,  and  ultimately  to  a  much 
larger  extent  2,900  shares,  or  more  than 
half  of  the  whole  shares  of  the  ec»ipany, 
were  afterwards  bought  by  the  company 
itself.  That  was  a  &[ct  which  the  share- 
holders were  perfectly  capable  of  ascertain- 
ing for  themselves  whenever  they  pleased. 

As  regards  the  past-due  bills,  it  is 
only  just  to  say,  on  the  part  of  some 
of  the  directors,  although  not  on  the  part 
of  those  who    were   actually  engaged  in 
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making  out  the  aooonnts,  that  it  would 
not  be  80  easy  altogether  to  fix  them 
with  wilful  de&ult  for  not  ascertaining 
whether  the  past-due  bills  were  recoverable 
or  not,  or  for  not  ascertaining  whether  the 
debts  were  recoverable  or  not,  though  there 
might  be  cases  so  palpable,  such  as  bank- 
ruptcy or  the  like,  as  would  make  it 
impossible  to  put  down  a  debt  as  an  asset 
which  could  not  by  any  possibility  be 
recovered ;  or  you  might  fix  the  directors 
with  knowledge  wherever  they  have  entered 
a  debt  in  the  list  of  bad  debts,  and  say 
they  themselves  treated  it  as  a  bad  debt, 
and  they  ought  not  to  have  introduced  it 
as  an  asset. 

The  main  feature  of  the  case  is  as  to 
whether  or  not,  under  the  108th  section  of 
the  deed,  the  directors  are  now  liable  in 
respect  of  any  loss  accruing  by  reason  of 
their  not  having  stopped  the  concern  at 
that  time.  Upon  looking  carefully  through 
the  evidence,  it  appears  to  me  that,  with 
the  fullest  knowledge  on  the  part  of  the 
shareholders,  the  shareholders  persisted  in 
being  paid  dividends  when  they  knew  from 
the  accounts  laid  before  them  that  more 
than  a  fourth  of  the  capital  must  have  been 
exhausted,  because  the  preliminaiy  expenses 
must  be  deducted  entirely  from  the  assets. 
In  that  state  of  circumstances,  it  is  im- 
possible to  say  that  the  parties  have  not 
agreed  to  waive  the  provision  made  by  the 
108th  section.  Had  it  not  been  so,  I  con- 
fess, it  appears  to  me  that  the  whole  matter 
would  be  surrounded  with  the  greatest 
difficulty,  because  it  is  stated  that  all  these 
things  were  done  before  1846 — before 
Smeeton  became  a  director — and  that  at 
that  time  nearly  the  whole  of  the  capital 
was  exhausted.  It  is  somewhat  difficult  to 
fix  a  director  who  came  in  after  Smeeton, 
when  nearly  the  whole  of  the  capital  was 
gone,  with  the  full  amount  of  the  capital, 
because  he  did  not  take  some  proceedings 
against  his  co-directors  in  order  to  enforce 
the  replacing  of  the  capital  To  do  that 
you  would  have  required  him  to  be  fixed 
not  only  with  knowledge  of  the  108th 
section  of  the  deed,  but  also  with  the 
knowledge  of  the  state  of  the  accounts 
when  he  joined  the  company.  He  comes 
into  the  concern,  seeing  a  certain  state  of 
accounts  which  have  been  from  year  to 
year  adopted  by  the   shareholders,  with 


the  statements  in  them  of  this  heavy  out- 
standing item  of  preliminary  expenses.  It 
is  said  that  in  that  state  of  circumstances  he 
stands  exactly  in  the  position  of  a  trustee, 
who,  finding  that  there  is  a  trust  fund 
which  ought  to  be  in  his  hands,  does  not 
take  steps  to  recover  that  trust  fiind  and 
bring  it  back  to  the  trust  I  should  have 
found  great  difficulty  even  upon  that  view 
of  the  question.  There  is  an  item  of  that 
loss  supposed  to  have  been  incurred  by  the 
company  of  37,000/.  over  and  above  the 
capital  A  loss  so  attempted  to  be  fixed 
upon  the  directors  would  again  be  amatter 
of  much  greater  difficulty  than  the  question 
of  replacing  the  fund,  because  I  am  bound  to 
say,  after  the  argument  I  have  heard,  that 
I  am  far  from  being  satisfied  that  that  is  a 
loss  which  could  be  recovered  by  any  such 
proceeding  as  is  now  before  me,  not  on  the 
technical  grounds  only,  but  on  really  sub- 
stantial grounds.  A  trustee  may  well  be 
fixed  with  the  detriment  that  is  done  to 
the  estate  in  his  possession.  He  may  be 
fixed  also  with  the  duty  of  recovering  an 
asset  for  which  he  was  once  responsible 
but  which  somebody  else  had  wasted,  or 
which  he  had  made  himself  responsible  for 
by  dealing  with  it  and  not  taking  steps  to 
get  it  in.  I  know  no  instance  whatever  of 
a  trustee  being  made  responsible  in  the 
feishion  which  is  here  attempted,  because 
being  a  trustee  for  a  number  of  persons 
who  have  invested  their  capital  in  a  business, 
certain  losses  are  incurred  by  them  owing  to 
their  names  having  been  kept  longer  in  the 
concern  than  he  had  any  right  to  keep  their 
names  so  engaged ;  and  they  have  hereby 
been  exposed  to  the  general  crediton  who 
have  forced  them  to  pay  up  in  respect  of 
that  loss.  That  appears  to  me  to  be  dis- 
tinctly a  loss  which  would  be  recoverable 
in  an  action  at  law.  How  far  it  would  be 
so  the  Lord  Justice  Clerk  seems  to  have 
had  some  doubt  in  the  case  I  have  men- 
tioned of  The  Western  Bank  of  Scotlandy 
because  he  thinks  the  loss  rather  a  remote 
one,  which  there  might  be  considerable 
difficulty  in  establishing.  I  do  not  deal  with 
that  question  at  all,  and  I  pronounce  no 
opinion  upon  it  It  appears  to  me  that  each 
shareholder  must  recover  for  himself  at 
law,  and  would  be  in  the  position  in  which 
the  Master  of  the  Rolls  considers  Mr.  Ske/s 
case  to  be,  with  reference  to  any  loss  he 
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may  have  incarred  by  pordiasiiig  shares  in 
consequence  of  a  false  representatioiL  Every 
person's  case  woold  be  a  separate  case,  and 
no  action  ooold  be  brought  until  the  loss 
was  actually  ascertained.  A  man  who  paid 
no  part  of  the  contribution  could  bring  no 
action  until  he  paid  it  Each  man  would 
have  to  bring  his  action  when  the  damage 
accrued,  in  respect  of  the  damage.  It  is  not 
a  concern  in  which  the  whole  body  of  the 
shareholders  can  call  upon  the  directors  to 
pay  into  the  funds  of  the  concern  that  sum 
which  is  the  amount  of  the  loss  occasioned 
by  their  continuing  too  long  in  the  business 
in  which  they  had  been  engaged.  It  occurred 
to  me  that  it  was  difficult  to  imagine  an 
exact  example  of  a  case  likely  to  occur  inde- 
pendently of  joint-stock  companies.  It  does 
not  occur  with  regard  to  executors  who  keep 
their  testator's  assets  in  a  business,  because 
if  he  has  given  them  his  sanction  to  employ 
a  portion  of  his  assets,  the  estate  is  only 
liable  for  the  amount  so  employed,  and  the 
executor  remains  personally  liable  to  out- 
side creditors,  who  have  no  claim  on  the 
assets  of  the  testator  beyond  the  amount 
lawfully  employed  in  the  business.  It  ap- 
pears to  me,  therefore,  in  every  view,  that 
the  difficulties  which  beset  the  case  would 
have  been  very  considerable  if  I  had  got 
beyond  the  first  difficulty.  On  the  one  hand 
the  directors  are  to  be  fixed  with  all  the 
knowledge  of  what  took  place  previously  to 
their  entering  into  the  contract ;  and  on  the 
other  hand,  die  shareholders  must  be  taken 
to  know  all  that  the  previous  shareholders 
knew,  and  they  cannot  recover  that  which 
the  previous  shareholders  could  not  have 
recovered  against  the  directors.  I  cannot 
conceive  that  upon  a  bill  filed  in  1844,  if 
there  had  been  this  loss,  they  could  have 
succeeded  in  making  the  directors  respon- 
sible. I  have  had  no  difficulty  in  treating 
the  directors  as  trustees  so  far  as  the  trust 
fund  goes.  Call  them  agents,  or  by  what- 
ever name  you  like,  they  are  trustees  for  the 
shareholders  to  the  extent  of  all  the  assets 
committed  to  their  charge ;  and  in  respect 
of  those  assets  they  must  be  made  liable  to 
account  It  is  satisfactory  to  find  that  really 
in  no  sense  is  fraud  alleged  as  shewing  that 
any  single  step  taken  by  the  directors  has 
been  taken  with  a  fraudulent  view  to  their 
own  benefit,  or  for  their  own  purposes,  or 
otherwise  than    for  the  purpose,  as  they 


thought^  of  aiding  ^e  p>roq>erity  of  tlieir 
company,  however  incMrect  the  ooone 
pursued  most  be  taken  to  have  been. 
My  belief  is  that  in  that  respect  they 
had  a  clever,  and  somewhat  unscmpoloaa, 
agent  who  seems  to  have  done  what 
he  thou^t  best,  and  no  doabt  with  the 
motive  (^  doing  his  best  for  the  company. 
He,  however,  seems  to  have  done  m  great 
many  acts  which  he  ought  never  to  have 
done ;  but  he  kept  up  the  delusion  in  the 
minds  of  the  directors,  and  I  am  aorrj  to 
say  induced  them  to  do  what  they  were  not 
entitled  to  da 

I  must  now  deal  with  Higgins's  case^ 
which  is  a  separate  matter.  Hia  case  ia 
stated  in  a  very  perfunctory  manner  as  a 
part  of  the  general  case  of  misrepreaen- 
tation.  It  is  only  in  two  passages  of  the  bill 
that  he  is  mentioned  at  all.  The  first  is 
where  it  is  said  William  Higgina,  who  had 
for  some  time  been  a  director,  was  per- 
mitted by  the  other  directors  of  the  bank 
to  become  indebted  to  the  bank  to  an 
amount  which  appears  from  the  accounts  of 
the  company  to  have  been  at  this  time 
8,134^.  2s,  UcL  In  June  1858,  the  solicitor 
of  the  company  was  instructed  to  take  pro- 
ceedings with  reference  to  a  portion  of  th» 
debt.  It  appears  from  a  resolution  of  the 
directors  under  date  the  9th  of  Febmaiy, 
1859,  that  it  was  resolved  not  to  accept  an 
offer  made  by  Higgins  of  $9.  i(L  in  the 
pound.  In  the  report  from  the  manager  c^ 
the  Hay  branch  of  the  said  banking  com- 
pany, bearing  date  the  4th  of  July,  1859, 
and  made  to  the  directors  of  the  com- 
pany, is  the  following  statement :  *'  About 
a  twelvemonth  ago,  Mr.  Higgins  made 
a  complete  smash  of  it,  and  everything  was 
sold  oif.  Then  William  Higgins  died  insol- 
vent in  1860.  The  debt  was  included  as  a 
good  debt  in  the  general  item  of  current 
account  in  the  balance-sheet  presented  to 
the  shareholders  at  every  subsequent  annual 
meeting.  No  portion  of  this  sum  has  he 
ever  paid.'*  That  is  the  specific  staton^it, 
and  it  comes  in,  in  a  general  statement  of 
the  improper  conduct  of  the  directors  in 
inserting  bad  and  doubtful  debts  as  part 
of  the  assets  of  the  company.  There  is 
another  passage  in  which  it  is  referred  to  as 
follows  :  "  A  trial  baUnce  sheet  for  the  year 
1861  has  been  discovered  among  the  papeiB 
of  the  company,  and  from  that  it  i^peaiB, 
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as  the  fact  is,  that  the  first  item  of  assets 
on  the  credit  side  of  the  balance-sheet  for 
1861,  namely,  current  accounts,  117,534^ 
8s,  IcLy  is  made  up  in  the  manner  before 
stated,  and  includes  in  an  aggregate  sum 
the  bad  and  doubtful  debts  owing  upon 
the  current  accounts,  including  the  11,753/. 
lis,  9d,  so  carried  to  *  imperative  accounts,' 
as  before  shewn,  and  also  the  debt  of 
8,134/.  2s,  Id,,  due  from  Higgins  as  before 
mentioned,''  and  also  the  nominal  value,  at 
10/.  per  share,  of  the  shares  that  have  been 
bought  by  the  directors.  That  is  stated 
exactly  in  the  same  way  as  every  improper 
entry  in  the  account  There  is  nothing 
specific  beyond  that  averred.  Nothing  is 
aaid  about  the  impropriety  of  lending, 
beyond  throwing  out  a  suggestion  thaX 
money  was  lent  by  his  brother  directors, 
and  therefore  it  was  wrong  in  that  sense. 
Paragraph  3.  of  the  prayer  runs  thus : 
'*That  the  damages  caused  to  the  said 
company  and  to  the  shareholders  thereof 
by  allowing  directors  and  others  to  over- 
draw their  accounts  to  an  undue  extent, 
and  by  allowing  bad  debts  to  remain  so 
long  outstanding  as  to  become  irrecoverable, 
by  the  publication  of  false  reports  and 
balance-sheets,  and  all  other  breaches  of 
trust  which  may  be  shewn  by  the  plaintiff 
to  have  been  committed  by  the  said  William 
Crowther,  Edward  Smeeton,  Thomas  Powell, 
Henry  Edwards,  James  Grafton,  and  Thomas 
Snowdon,  or  any  one  or  more  of  them,  may 
hi  assessed  by  this  Honourable  Court." 
Now,  as  regards  this,  it  is  all  swept  into  one 
prayer,  and  nothing  specific  is  mentioned 
as  to  Higgins,  as  being  improper  in  the 
sense  of  being  uUra  vires.  Under  such 
circumstances,  it  would  not  have  been  ultra 
vires,  but  the  charge  is  that  they  are  to  be 
fixed  with  wilful  default  for  allowing  people 
to  overdraw  to  an  undue  extent.  That  is 
idle.  They  were  entrusted  with  full  powers 
of  lending  the  money.  It  was  part  of  the 
business  of  the  concern  to  trust  people  with 
money,  and  their  trusting  to  an  undue 
extent  is  not  a  matter  with  which  they  can 
be  fixed,  unless  there  is  something  more 
than  that  alleged,  namely,  that  it  was  done 
fraudulently  and  improperly,  and  not  merely 
by  a  defftult  of  judgment  Whatever  may 
have  been  the  amount  lent  to  anybody, 
however  ridiculous  and  absurd  it  would 
seem,  it  is  a  misfortune  for  the  company 


that  they  chose  such  unwise  directors;  but 
as  long  as  they  kept  within  the  powers  of  the 
deed,  I  could  not  interfere  wiUi  the  discre- 
tion exercised  by  them.  If  a  biU  were  filed 
to  stop  their  lending  money,  the  Court  could 
not  have  interfered  so  far  as  to  put  them  out 
of  the  trust,  and  there  would  be  no  dealing 
with  it  on  that  score.  As  regards  the  case 
of  Higgins,  it  seems  to  have  been  assumed 
that  it  was  impossible  to  lend  money  to  a 
director.  There  was  no  such  impossibility. 
It  only  required  certain  useful  preliminaries 
to  be  gone  through,  namely,  that  there 
should  be  a  vote  of  the  board  with  reference 
to  any  advance  to  a  director,  and  that  in 
that  voting  the  particular  director  himself 
should  not  take  a  part  There  is  no  allega- 
tion in  the  bill  or  in  Mr.  Turquand's  evi- 
dence that  the  precautions  were  not  taken. 
It  is  wholly  put  on  this,  that  they  have  no 
power  to  lend  money.  I  really  have  no  evi- 
dence or  material  before  me  to  judge  of 
this,  nor  do  I  think  that  under  the  circum- 
stances of  this  case  I  can  deal  with  it  on 
such  a  bill  as  this,  or  allow  upon  such  a 
shred  of  a  case  any  relief  to  be  given  to 
the  plaintiffs;  the  more  so  because  it  is 
perfectly  open  to  them  to  deal  with  it  in  the 
winding-up;  because,  in  the  winding-up, 
the  accounts  of  the  directors  can  be  taken. 
They  may  be  mado  to  account  for  every 
furthing,  and  for  every  fcurthing  they  have 
paid  to  Higgins  without  an  order  they 
would  be  liable  It  appears  to  me  that 
must  be  so,  without  wishing  to  decide  it 
Eitiier  they  can  or  they  cannot  shew  a  dis- 
chaiige.  If  they  cannot  shew  a  discharge, 
they  will  be  fixed  with  it  in  taking  Uie 
accounts  in  the  winding-up.  If  they  can,  I 
ought  not  to  deal  with  it  It  appears  to  me, 
therefore,  that  the  bill  really  entirely  fails, 
and  it  is  not  a  bill  in  which  it  is  possible 
for  the  Court  to  give  relief! 

I  have  passed  over  a  great  many  points 
in  the  case  as  to  the  delinquencies  of  the 
directors  and  the  impropriety  of  their  con- 
duct, but  I  have  to  consider  that  with 
r^erence  to  the  remaining  question  of  costs. 
At  first  sight,  I  was  struck  by  the  fact  of 
thia  not  being  a  suit  by  the  whole  body, 
but  the  suit  of  Mr.  Skey,  he  having  indemni- 
fied the  official  liquidator  with  reference  to 
the  litigation.  But  on  the  other  hand  Mr. 
Skey  has  much  to  complain  of^  and  one 
fact  has  convinced  me  of  the  propriety  of 
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dismissing  the  biU  without  costs,  viz.,  the 
circumstance  of  Mr.  Skey  attending  a  meet- 
ing, Mr.  Smeeton  himself  (a  director  against 
whom  there  is  the  least  to  be  said),  being 
present,  and  putting  questions  of  some  im- 
portance, and  those  questions  being  answered 
inamannerin  which  undoubtedly  they  ought 
not  to  have  been  answered  without  very 
careful  inquiry,  because  they  were  questions 
requiring  thought  and  consideration.  No 
doubt  there  have  been  grave  and  grievous 
errors  committed  by  some  of  these  directors. 
I  ought  to  remember  that  two  of  those 
who  are  said  to  have  committed  these  are 
dead,  and  it  is  a  most  unfortunate  thing, 
especially  as  regards  Mr.  Crowther,  that,  the 
petition  for  winding-up  being  presented  in 
June,  1863,  and  Mr.  Crowther  not  having 
died  till  1865,  no  steps  should  have  been 
taken  in  the  matter  when  he  could  have 
defended  himself,  or  would  have  been  in  a 
position  to  give  some  account  of  his  con- 
duct. It  is  impossible  for  his  executors  to 
do  so,  and  all  that  they  could  say  is,  that 
they  know  nothing  at  all  about  it.  If  Mr. 
Skey,  upon  those  questions  being  answered 
as  they  were  answered,  had  a  right  of 
action,  that  right  he  will  retain,  indepen- 
dently of  anything  here  done,  but  the  bill 
by  the  general  shareholders  will  not  stand 
upon  that  ground.  Finding,  then,  Crowther 
apparently  actively  engaged  in  one  of  these 
very  imprudent  transactions — it  is  only 
justice  to  his  memory  to  say  he  was  igno- 
rant of  everything  else  that  was  going  on 
— finding  him  in  that  position  when  these 
questions  were  asked  by  Skey,  and  assent- 
ing and  consenting  to  the  responses  which 
were  given  (which  he  either  did  with  know- 
ledge of  the  facts,  or,  if  not,  he  allowed 
them  to  be  given  in  a  solemn  way  without 
taking  the  trouble  to  ascertain  the  facts),  I 
cannot  say  it  is  a  case  in  which  the  Court 
can  properly  mark  its  opinion  of  the  con- 
duct of  the  directors  in  the  subject-matter 
before  it  otherwise  than  by  dismissing  the 
bill  without  costs.  The  costs,  therefore,  of 
the  appeal  will  be  costs  in  the  cause.  There 
will  be  no  costs  in  fact 

Solidtora— Messrs.  Bower  &  Cotton,  for  plaiDtifiP ; 
Messrs.  Clarke,  Woodcock  &  Ryland,  for  Crow- 
ther's  executors ;  Mr.  E.  Peacopp,  for  Smeeton^s 
executors. 


James,  V.C.  ) 
July  16.     r 


BOOER8  V.  POWELL. 


Emdence — Parol  Promise  by  Deceased 
Person,  Uncorroborated  Statement  as  to. 

The  Court  totll  never  give  a  person  any- 
thing on  his  own  uncorroborated  statemeni 
against  another  after  that  other's  death 

This  was  a  bill  to  restrain  an  action  of 
ejectment  by  the  devisee  of  Gkorge  Rogers, 
deceased,  against  the  plaintififs,  Robert 
Rogers  and  Harriet  Frances,  his  wife,  on 
the  ground  of  a  verbal  promise  by  the  tes- 
tator to  buy  the  land  in  question  for  the 
said  Frances  Rogers  and  of  expenses  in- 
curred by  the  said  Robert  Rogers  on  the 
faith  of  such  promise.  The  plaintiff  Robert 
Rogers  was,  as  he  allied,  previously  to 
and  in  the  year  1856,  the  tenant  and  occu- 
pier of  two  pieces  of  copyhold  land  at  North 
Hayling,  in  the  county  of  Southampton, 
known  as  Tye  Piddle,  und^  one  John 
Bulbeck,  who  was  then  owner  thereof  for 
an  estate  of  inheritance  according  to  the 
custom  of  the  manor  of  Southampton  Hay- 
ling. 

Harriet  Frances  Rogers  stated  by  her 
affidavit  as  follows:  "In  the  month  of 
December,  1856,  Qeorge  Rogers,  then  of 
North  Hayling  aforesaid,  yeoman,  since 
deceased,  the  first  cousin  of  my  husband 
the  said  R.  Rogers,  and  who  was  a  neigh- 
bour of  and  on  terms  of  very  intimate 
friendship  with  me  and  my  said  husband, 
stated  to  me  that  he  was  desirous  to  do 
something  for  me  in  return  for  the  many 
acts  of  kindness  I  had  done  him  and  hia 
late  wife,  with  whom  I  had  been  on  terms 
of  friendship,  and  asked  me  if  I  would  like 
him,  the  said  George  Rogers,  to  buy  a  piece 
of  land  for  me,  and  I  told  him,  the  said 
George  Rogers,  I  should  like  him  to  do  so, 
and  he,  the  said  George  Rogers,  then  said  he 
would  try  and  buy  two  pieces  of  oopyhold 
land  called  Tye  Rddle,  which  my  said 
husband,  Robert  Rogers,  was  then  occupy- 
ing. On  the  31st  of  December,  1856,  the 
said  George  Rogers  caUed  on  me  and  told 
me  he  had  been  to  Havant  and  had  bought 
the  said  two  pieces  of  land  for  ma  What 
took  place  at  this  interview  between  me 
and  the  said  George  Rogers  was,  to  the 
best  of  my  belief  as  foUows:    The  said 
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Oeorge  Rogers  said,  'I  have  bought  the 
two  pieces  of  land  for  yoa ;  one  piece  yoa 
can  build  a  house  on,  and  the  other  you 
can  make  a  little  market  garden  or  turn  a 
horse  out,  which  you  like.  I  will  read  you 
the  piece  of  paper  (meaning  thereby  the 
contract  entered  into  by  him  t£e  said  George 
Rogers  for  the  purchase  of  the  said  two 
pieces  of  land),  and  you  shall  hear  what 
Mr.  Bulbeck  says;  as  soon  as  he  is  admitted 
in  you  shall  be.  Mr.  Bulbeck  says  that  as 
Mr.  P.  (meaning  thereby  the  then  lord  of 
the  manor)  and  he  are  not  on  veiy  good 
terms,  he  does  not  intend  that  Mr.  P.  shall 
have  any  of  his  money  at  present,  and  yon 
can'  tbe  admitted  till  Mr.  Bulbeck  is.'  At 
the  same  time  he  gave  me  a  copy  of  the 
said  contract  entered  into  by  him  for  the 
purchase  of  the  said  two  pieces  of  land 
and  read  the  same  to  me,  and  said,  '  You 
can  take  care  of  this  until  such  time  as  you 
can  be  admitted;  you  will  be  all  right  I  have 
got  nothing  else.'  The  contract  entered  into 
by  the  said  Qeorge  Rogers  as  aforesaid  was 
dated  the  31st  of  December,  1856,  and  made 
between  John  Bulbeck  the  younger  of  the 
first  part,  and  the  said  George  Rogers  of  the 
other  part,  and  was  to  the  effect  set  forth  in 
the  5tii  paragragh  of  the  bill  filed  in  this 
cause.  The  said  G.  Rogers,  by  what  he 
said  and  did  at  the  interview  last  aforesaid, 
effectually  gave  the  two  pieces  of  land  to 
me,  and  the  said  G.  Rogers  well  knew  that 
both  I  and  my  said  husband  believed,  and 
he  intended  us  to  believe,  that  he,  the  said 
G.  Rogers,  had  effectually  and  absolutely 
given  to  me  the  said  two  pieces  of  land, 
and  that  he,  the  said  G.  Rogers,  also  well 
knew  that  my  said  husband  was  expending 
his  own  money  in  building  a  cottage  on 
one  of  the  said  pieces  of  land,  and  was 
bringing  the  said  pieces  of  land  into  culti- 
vation under  such  belief;  and  that  he,  the 
said  G.  Rogers,  with  such  knowledge  as 
aforesaid,  advised  and  encouraged  my  said 
husband  to  build  the  cottage  and  cultivate 
the  said  land,  and  assisted  him  in  the  said 
building  by  conveying  some  of  the  mate- 
rials purchased  by  my  said  husband  on  to 
the  said  land  for  the  purpose  of  such  build- 
ing. The  said  cottage  and  outbuildings 
were  built  and  the  said  land  brought  into 
cultivation  by  my  said  husband  under  the 
belief  that  the  said  two  pieces  of  land  had 
been  effectually  and  absolutely  given  to  me, 
Niw  Seriss,  88.~Chaiio. 


and  with  the  knowledge,  on  the  part  of 
the  said  G.  Rogers,  that  my  said  husband 
in  80  doing  was  acting  under  such  belieC 
I  and  my  said  husband  entered  into  the 
occupation  of  the  said  cottage  some  time 
in  the  year  1857,  and  have  ever  since  been 
and  now  are  in  the  possession,  use  and 
enjoyment  of  the  said  cottage  and  pieces 
of  land.  Since  the  said  31st  of  December, 
1856,  we  have  not,  nor  hath  either  of  us, 
paid  any  rent  for  the  said  pieces  of  land 
and  cottage,  nor  made  any  acknowledgment 
of  title  or  otherwise  to  any  person  in 
respect  of  the  said  pieces  of  land  or  cottage. 
The  said  G.  Rogers  never  made  any  claim 
on  me  or  my  said  husband,  or  either  of  us, 
for  rent  or  otherwise,  in  respect  of  the  said 
pieces  of  land  or  cottage,  and  since  the  said 
31st  of  December,  1856,  no  claim  has  been 
made  in  respect  of  the  said  pieces  of  land 
or  cottage  by  any  other  person  imtil  the 
claim  by  the  defendant  mentioned  in  the 
bill  filed  in  this  suit  On  the  30th  of 
January,  1864,  I  drove  to  Portsea  In  my 
own  cart,  and  took  the  said  G.  Rogers  to 
the  office  of  Mr.  Way,  his  solicitor,  in 
Portsea,  and  brought  the  said  G.  Rogers 
back  with  me  from  Portsea  to  North  Hay- 
ling.  On  the  journey  home  the  said 
G.  Rogers  told  me  that  he  had  made  his 
will,  to  which  I  replied,  *You  have  not 
put  me  in  one  comer,  I  suppose?'  or  to 
that  effect.  He  answered,  'No,  you  did 
not  want  me  to.  I  have  given  you  the 
ground  you  have  got  your  house  built  on, 
and  assisted  you  all  I  could  in  the  carriage' 
(meaning  the  carriage  of  the  buUduig 
materials  as  aforesaid), '  and  I  will  do  some- 
thing more  for  you  before  I  die.' " 

Nearly  the  whole  of  this  statement  was 
contradicted  by  affidavits  on  behalf  of  the 
defendant 

The  case  coming  on  upon  motion  for 
decree, 

Mr,  Hardy  and  Mr.  BovtU,  for  the 
plaintifis,  referred  to 

Eanuden  v.  Dysofiy  Law  Rep.  1  E.  ds  I. 
Ap.  129, 
especially  the  rule  laid    down  by  Lord 
Kingsdown  at  p.  170. 

Mr.  Kay  and  Mr.  F.  H.  Colt,  for  the 
defendant,  were  not  called  upon. 

Jambs,  Y.C. — Mankind  would  not  be 

safe  if  this  kind  of  evidence  were  admitted. 
/ 
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The  affidavits  seem  to  be  framed  so  as  to 
fit  in  with  reported  decisions  and  the  lan- 
guage of  judgments,  and  the  expenditure 
seems  an  afterthought  But  I  never  will 
give  a  person  anything  on  his  own  uncor- 
roborated statement  against  another  after 
that  other's  death.  The  bill  must  be  dis- 
missed, with  costs,  including  costs  of  the 
motion. 

Bolioiton — Mmah.  F.  L.  Soamet,  ageot  for  Mr.  J. 
SoMiies,  Petenfield,  for  id«intifih ;  Menrt.  Sole, 
Turner  &  Tomer,  agent  for  Mr.  T.  Conauie, 
Portunoathf  for  defondaat. 


LoBDs  JusnoBS. 
June  25,  26. 


n 


In  re  lush's  teust. 


Baron  and  Feme — Married  Woman*s 
Revernonary  Interest  in  Personalty — Equity 
to  a  Settlement — Fraud — Negligence, 

A  married  looman  may  by  fraud  deprive 
herself y  not  only  of  her  equity  to  a  settle- 
ment out  of  moneys  to  which  her  husband 
may  become  entitled  in  her  right,  but  (obiter 
per  Qiffard,  L.J.)  of  any  right  to  a  rever- 
sionary interest  falling  due  after  his  death. 

On  the  sale  by  a  husband  of  his  wife^s 
reversionary  interest  in  a  sum  of  stocky 
a  document  was  produced  in  the  hand- 
writing of  the  wife,  purporting  to  be  an 
ante-nuptial  assignment  to  him  of  her  inter- 
est in  the  fund,  and  in  a  suit  for  specifU 
performance  instituted  by  him  against  the 
purchaser  and  the  wife,  and  which  was 
heard  as  a  short  cause,  a  decree  was  made 
by  consent  (no  evidence  being  entered  into) 
declaring  the  plaintiff  to  be  absolutely 
entitled,  but  no  decree  was  made  for  specific 
performance.  The  purchase  was  not  com- 
pleted, and  the  husband  afterwards  con- 
tracted to  sell  the  same  interest  to  a  rever- 
sionary interest  society,  who,  on  the  production 
of  a  letter  signed  by  the  wife  acknowledging 
the  ante-nuptial  assignment,  completed  the 
purchase,  the  wife  receiving  a  portion  of 
the  purchase  money.  Upon  the  falling  of  the 
reversionary  interest  into  possession,  the  tims- 
tees  transferred  the  fund  into  court,  and  the 
reversionary  interest  society  presented  a 
petition  for  a  transfer  thereof  to  them.  The 
Court  was  of  opinion  upon  the  evidence  that 
tlie  assignment  was  in  fact  executed  after 
the  marriage;  but  held,  reversing  the  deci- 


sion of  the  Master  of  the  Rolls,  that  the  t^e 
had  'by  the  subsequent  letter  been  guilty  of 
a  fraud  which  deprived  her  of  any  equity 
to  a  settlement  out  of  the  fund,  and  that 
no  sfich  negligence  could  be  imputed  to  the 
society  as  would  deprive  them  of  their  right 
toiL 

On  the  3rd  of  February,  1858,  Ellen 
Louisa  Buckland  intermarried  with  Edward 
Bowren,  being  entitled,  under  the  will  of 
her  grandfather,  Charles  Lush,  Esq.,  to  one- 
sixth  share  of  a  sum  of  5,640/.  new  3^  p^ 
cent  annuities,  and  of  1,540/.  3/.  per  cent, 
consolidated  annuities,  in  remainder  expec- 
tant upon  the  death  of  her  mother. 

On  the  20th  of  May,  1858,  Bowren 
agreed  to  sell  this  revendonary  interest  to 
John  Collins,  who  refused  to  complete  the 
purchase  on  the  ground  that  a  married 
woman's  reversionary  interest  in  personalty 
was  not  assignable.  Thereupon  Bowren,  on 
the  7th  of  July,  filed  his  bill  for  specific 
performance  against  Collins  and  Mrs.  Bow- 
ren, alleging  that  he  had  become  absolutely 
entitled  to  the  reversionary  interest  in  the 
stock  by  virtue  of  a  document  signed  by 
his  wife,  and  bearing  date  the  1st  of 
February,  1868,  two  days  before  the 
marriage.  This  document  was  as  follows: 

"  I,  EUen  Louisa  Buckland,  of  Shaftes- 
bury, Dorset,  spinster,  being  about  to 
marry  Edward  Bowren  (and  upon  his 
marrying  me),  I,  in  consideration  of  such 
marriage,  give  up  to  him,  the  said  Edward 
Bowren,  for  his  own  sole  use  and  benefit, 
the  whole  of  my  interest  under  the  will  of 
Charles  Lush,  Esq.,  late  of  Hoxton,  Middle- 
sex, and  in  case  of  such  marriage  I  hereby 
request  and  direct  the  trustees  of  the  said 
will  to  pay  over  to  the  said  Edward  Bowren 
the  whole  of  such  interest  of  me  the  said 
Ellen  Louisa  Buckland  under  sudi  will, 
and  I,  Ellen  Louisa  Buckland,  have  as- 
signed my  interest  under  the  said  will  to 
the  said  Edward  Bowren  before  my  mar- 
riage. As  witness  my  hand  this  1st  day 
of  February,  in  the  year  of  our  Lord 
Christ,  1858. 

<<  Ellen  Louisa  Buckland." 

On  the  14th  of  July  CoUins  put  in  his 
answer  without  oath  or  signature,  stating 
that  he  was  a  willing  purchaser,  and  willing 
to  complete  on  having  a  good  marketable 
title  made  out. 
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The  cause  was  heard  as  a  short  cause  at 
the  Rolls,  on  the  17th  of  July,  no  evidence 
being  entered  into,  and  a  decree  was  made 
by  consent,  declaring  that  the  plaintiff  was 
absolutely  entitled  under  the  document 
of  the  1st  of  February  to  his  wife's  rever- 
sioDaiy  interest  under  her  grandfather's 
will;  but  the  decree  contained  no  order 
for  specific  performance,  and  the  contract 
never  was  in  fact  performed,  being  aban- 
doned by  mutual  consent 

On  the  20th  of  August,  in  the  same 
year,  Bowren  put  up  the  reversionary  inter- 
est for  sale  by  auction,  and  it  was  pur- 
chased by  the  Law  Reversionary  Interest 
Society  for  400/.  Before  completing  their 
piirchase,  the  solicitors  to  the  society  re- 
quired notice  of  the  ante-nuptial  assignment 
already  mentioned  to  be  given  to  the  trus- 
tees, and  accordingly  Mrs.  Bowren,  on  the 
11th  of  October  (her  husband  being  at  the 
time  a  prisoner  for  debt  in  Whitecross 
Street  Prison),  signed  the  following  letter 
addressed  to  one  of  the  trustees  of  the 
fund: — 

"  Dear  Sir, — I  beg  to  inform  you  that 
previous  to  my  marriage  with  Edward 
Bowren,  on  the  3rd  day  of  February  last, 
I  assigned  to  the  said  Edward  Bowren  all 
my  interest  under  the  will  of  Charles  Lush, 
Esq." 

The  purchase  was  completed  on  the  14th 
of  October,  1858;  the  money  was  received 
by  Bowren's  solicitor,  and  after  certain 
payments  made  out  of  it  by  Bowren's 
direction,  the  residue  was  handed  to  Mrs. 
Bowren. 

The  reversionary  interest  fell  into  posses- 
sion in  October,  1867,  and  the  trustees  of 
the  will  transferred  Mrs.  Bowren's  share  of 
the  stock  into  court,  and  the  Law  Rever- 
sionary Interest  Society  presented  a  petition 
for  a  transfer  of  the  fund  to  them.  This 
was  opposed  by  Mrs.  Bowren,  who  claimed 
an  equity  to  a  settlement,  and  filed  an 
affidavit  denying  that  she  had  before  her 
marriage  signed  any  paper  relating  to  the 
trust  fdnd.  Her  statement  was  as  follows : 
"About  two  months  after  my  marriage 
with  Edward  Bowren,  that  is  to  say  on  or 
about  the  3rd  day  of  April,  1 858,  the  said 
Edward  Bowren  and  I  were  lodging  in  the 
house  of  one  William  Howard,  who  had 
married  a  sister  of  my  said  husband.  The  said 
Edward  Bowren  told  me  that  if  I  signed 


a  paper  which  he  had  in  Mb  possession 
he  would  borrow  a  sum  of  money  on  my 
reversionary  property.  We  were  then  in 
great  distress  for  want  of  money.  He  assured 
me  that  by  signing  such  paper  I  was  not 
parting  with  my  property,  or  in  any  way 
injuring  myself  and  that  such  paper  was 
wanted  merely  for  the  purpose  of  borrow- 
ing money.  He  forced  me  to  sign  such 
paper,  and  said  that  if  I  did  not  he  would 
leave  me,  and  I  should  have  to  return 
homa  I  at  first  objected  to  sign  the  paper, 
as  he  wished  it  dated  previous  to  my 
marriage,  and  to  be  signed  in  my  maiden 
name,  but  he  forced  me  to  sign  it.  At 
length,  when  I  could  resist  no  longer, 
I  yielded  to  his  persuasion,  and  signed 
some  paper  writing,  the  terms  of  which  he 
dictated  to  me." 

She  alleged  that  the  sale  to  Collins  was 
fictitious,  and  that  the  Chancery  suit,  of 
which  she  denied  that  she  had  ever  heard 
until  after  the  presentation  of  the  petition, 
was  got  up  by  Bowren  and  Collins,  for 
the  purpose  of  depriving  her  of  her  right. 
In  fact  no  answer  had  been  put  in  by  or 
required  from  her. 

The  petition  came  on  to  be  heard  before 
the  Master  of  the  Rolls,  who  came  to  the 
conclusion  that  the  document,  dated  the 
1st  of  February,  1858,  was  in  fact  written 
after  the  marriage,  and  was  therefore  in- 
operative as  an  assignment,  nor,  as  Mrs. 
Bowren  had  signed  it  under  coercion,  could 
she  be  made  responsible  for  the  fraud.  He 
therefore  ordered  the  costs  to  be  paid  out 
of  the  fund  in  court,  and  the  dividends  on 
the  residue  to  be  paid  to  Mrs.  Bowren  for 
her  separate  use  until  further  order. 

The  Law  Reversionary  Interest  Society 
appealed  from  this  order. 

Mr.  Jessel  and  Mr,  Brtetowe  contended 
that  Mrs.  Bowren's  evidence  could  not  be 
relied  upon  to  rebut  the  presumption  that 
the  document,  dated  the  1st  of  February, 
was  executed  on  that  day;  but  at  all  events 
Mrs.  Bowren,  by  her  subsequent  acknow- 
ledgment that  it  was  ante-nuptial,  had 
been  a  party  to  a  gross  fraud  which 
deprived  her  of  the  right  to  the  protection 
of  the  Court 

They  cited 
Derbishire  v.  Home^  3  De  Gex,  M.  & 
G.  80. 
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Vaugkan  y.  Vandentegen^  2  Drew.  363 ; 

&  c  23  Law  J.  Rep.  (n.b.)  ChAno. 

793. 
Clive  V.  Cctrew,  1  Jo.  k  H.  199;  a  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  ^%6, 
Barrow  v.  Barrow,  4  Kay  k  J.  409 ; 

&  c  27  Law  J.  Rep.  (n.s.)  Chanc 

678. 
Savage  v.  Fotter^  9  Mod.  35. 
May  y.  Roper,  4  Sim.  360. 

Sir  Richard  Baggallay  and  Mr.  Cutler, 
for  Mrs.  Bowen,  supported  the  order  of  the 
Master  of  the  Rolls. 

LoBD  JusTiCB  Selwyn. — ^Although  I 
cannot  concur  in  the  conclusion  at  which 
his  Lordship  the  Master  of  the  Rolls  has 
arrived  in  this  case,  I  do  not  think  there  is 
any  difference  of  opinion  between  that 
learned  Judge  and  this  Court  with  respect 
to  the  law  which  is  applicable  to  cases  of 
this  description,  for  I  observe  that  in  his 
judgment  he  refers  with  approbation  to  the 
decision  of  Vice  Chancellor  Kindersley  in 
the  case  of  Vaughan  v.  Vanderstegen,  In 
that  case  the  Vice  Chancellor  stated  in  a 
very  few  words  a  proposition  of  which  I 
apprehend  at  the  present  time  no  doubt 
can  be  entertained — viz.,  that  it  is  well 
established  that  a  married  woman  is  capable 
of  committing  a  fraud,  and  is  liable  to  be 
visited  with  the  consequences  of  the  com- 
mission of  that  fraud.  Then  he  refers  to 
the  case  of  Savage  v.  Foster,  in  which  the 
husband  and  wife  concurred  in  the  fraud. 
In  that  case  there  was  not  such  an  active 
participation  in  the  fraud  as  we  find  in  the 
present  case ;  it  was  a  case  of  standing  by 
and  allowing  the  purchase  to  take  place  in 
ignorance  on  the  part  of  the  purchaser  of 
the  real  state  of  the  title,  which  the  hus- 
band and  wife  were  aware  of.  Now,  there 
is  no  doubt  that  in  cases  of  separate  estate, 
and  especially  in  cases  where  that  separate 
estate  is  coupled  with  a  restraint  upon 
anticipation,  many  questions  may  arise  as 
to  how  far  the  Court  can,  in  dealing  with 
cases  of  fraud  on  the  part  of  married 
women,  overrule  a  declaration  of  the  settlor 
or  of  the  testator  in  respect  of  the  separate 
estate,  and  the  restraint  upon  anticipation, 
and  some  cases  have  gone  so  far  as  to  say 
that,  although  it  may  be  very  greatly  for  the 
b^pe^t  of  the  marri^  wojnan  th^t  th(vt 


restimint  shoold  be  renunred,  rtilly  if  tlie 
settlor  or  testator  has  imposed  it»  the  Court 
has  no  power  to  take  it  away,  eyon  for  the 
benefit  of  the  married  woman.  But  in 
the  present  case  we  are  relieved  from  any 
consideration  of  this  kind,  because  we  ^siSi 
that  this  lady  was  abeolutdy  entitled  in 
her  own  right  to  this  reversiiHiary  interest. 
That,  upon  her  marriage,  would  pass  to 
the  husband,  subject,  of  course^  only  to  tlie 
rights  which  she  might  have  in  the  event 
of  her  surviving  him,  and  to  her  equity  to 
a  settlement  That  equity  to  a  s^tkment 
is  certainly  an  interest  which  this  Court 
will  control,  and  will  not,  as  we  have  had 
occasion  to  say  in  the  very  recent  case  of 
Barnard  v.  Ford  (1),  allow  the  equity  to  a 
settlement  to  be  made  an  engine  of  fraud, 
or,  as  it  was  expressed  by  my  learned 
Brother  in  that  case,  to  be  enforced  wha« 
it  would  be  contrary  to  good  ctmscience 
to  do  so. 

I  think,  therefore,  the  question  we  have 
now  to  consider  is  whether,  under  the  dr- 
ciunstances  proved  in  this  case,  it  would  be 
contrary  to  good  conscience  to  allow  this 
lady  to  assert  an  equity  to  a  settlement. 

With  respect  to  the  facts:  in  the  first 
place,  we  have  a  document  which  is  entirely 
in  her  own  handwriting,  which  bears  date 
the  1st  of  February,  1858,  two  days  before 
her  marriage  on  the  3rd  of  February.  That 
is  a  document,  certainly,  open  to  the  obsei^ 
vations  which  have  been  pressed  upon  us 
with  great  force  by  Sir  R.  Baggallay,  as 
being  a  document  of  a  very  unusual  duirae- 
ter,  but  at  the  same  time  it  is  one  which 
calls  most  pointedly  the  attenticm  of  the 
person  who  writes  it  to  the  drcumstance 
that  it  was  very  material  indeed  to  make 
out  that  it  had  taken  place  before  hex 
marriage.  Then  the  representation  which 
the  lady  now  makes  with  respect  to  that 
document  is,  that,  in  point  of  fact,  it  was 
not  written  until  the  month  of  April ;  that 
she  did  it  then  under  the  influence  of 
her  husband,  and  under  the  influence  of  a 
threat  that  unless  she  signed  it  h^  hus- 
band's circumstances  would  compel  him  to 
leave  her  and  send  her  home.  She  says 
she  did  it  very  reluctlantly,  and  only  in 
consequence  of  the  exercise  of  that  influ- 
ence, and  under  the  pressure  of  that  threat 

(1)  Law  Rep.  4  Cb.  Ap.  247. 
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Then  the  first  question  is,  are  we  to 
take  it  as  being  established  that  that  docu- 
ment was  not  in  fact  written  until  after 
the  date  of  the  marriage  f  Because  I  think 
that,  supposing  it  to  have  been  written 
before  the  marriage,  it  is  perfectly  clear 
that  it  would  be  sufficient  to  exclude  any 
equity  to  a  settlement  With  respect  to 
that  I  cannot  help  saying  that  I  agree  in 
the  conclusion  at  whidi  Uie  Master  of  the 
Rolls  arrived,  because,  although  it  is,  no 
doubt,  veiy  dangerous  to  trust  to  the  un- 
supported testimony  of  a  person  who  has 
been  an  actor  in  such  a  transaction,  when 
she  comes  to  say  that  a  document,  written 
by  herself,  and  signed  by  herself  in  her 
maiden  name,  and  dated  on  the  1st  of 
Februaiy,  1858,  was  actually  written  by 
her  when  that  was  no  longer  her  name — 
when  she  had  been  married  several  months; 
although,  I  say,  it  is  very  dangerous  to 
listen  to  such  testimony,  still  I  think  that 
there  are  corroborative  circumstances  here 
which  induce  one  to  believe  that  her  repre- 
sentation with  respect  to  that  is  correct. 
Beyond  that,  there  is  this  very  extraordinary 
suit,  which  I  think  I  ought  not  to  pass  over 
without  some  comment,  because  I  entirely 
agree  with  the  observations  which  the 
Master  of  the  RoUs  has  made  upon  that 
suit,  as  being  a  means  of  making  the  Court 
an  instrument  of  fraud ;  a  suit  having  for 
its  only  proper  and  legitimate  purpose  that 
of  binding  the  interest  of  a  married  lady, 
by  proving  as  against  her  a  fact  which  she 
denies.  The  bill  was  filed  on  the  7th  of 
July;  the  answer  was  put  in  on  the  14th; 
the  decree  was  obtained  on  the  19th,  and 
upon  the  face  of  that  decree  it  appears  that 
that  which  was  the  only  essential  thing 
in  the  suit  at  all,  viz.,  the  evidence,  was 
omitted  altogether.  That  being  so,  I  am  of 
opinion  that  it  is  sufficiently  established 
that  this  document  of  the  1st  of  February, 
1 858,  was  not  written  until  after  the  mar^ 
riage  of  the  lady.  But  the  document  itself 
is  most  material  for  the  purpose  of  shewing 
that  this  lady's  attention  must,  at  the  time 
when  she  wrote  it,  the  whole  being  in 
her  handwriting,  have  been  most  pointedly 
called  to  the  transaction,  and  her  own 
statements  clearly  shew  that,  her  husband 
being  in  great  difficulties,  Bhe  was  aware 
that  attempts  were  being  made  to  raise 
money  upon  the  footing  of  this  security. 


Then,  that  being  so,  it  brings  us  down 
to  the  date  of  the  suit  which  I  have  already 
mentioned ;  then  to  the  transaction  in  Oc- 
tober, when  the  sale  by  auction  took  place. 
Now,  with  respect  to  that  I  cannot  enter- 
tain any  doubt  that  the  purchase  was  a 
bona  fide  one,  made  at  a  price  which  seems 
to  me  to  have  been  a  veiy  fair  and  reason- 
able price.  The  purchase  was  not  made  at 
all  at  an  undervalue  by  this  society  at  the 
sale  by  auction ;  and  I  cannot  help  express- 
ing my  veiy  strong  belief  that  the  matter, 
as  far  as  the  society  were  concerned,  was 
entirely  bona  fide,  a  purchase  by  auction 
under  ordinary  circumstances.  Then  they 
proceeded  to  investigate  the  title,  and  al- 
though I  agree  that  the  document  has  certain 
marks  of  singularity  upon  it,  and  although 
the  suit  was  one  of  a  most  singular  charac- 
ter, and  one  which,  if  the  suspicion  of  the 
purchasers  had  been  aroused,  would  have 
been  calculated  to  increase  that  suspicion, 
still  I  do  not  think  that  those  circumstances 
were  of  such  a  character  as  to  induce  the 
Court  to  say  that  the  purchasers  must 
have  known  (I  believe  they  did  not  know) 
that  any  fraud  or  deception  had  been 
perpetrated  with  regard  to  it  I  think 
that  the  transaction  is  very  fairly  re- 
presented in  the  letter  produced  this  morn- 
ing, which  was  written  on  the  12th  of 
October,  1858,  from  Mr.  Dalton,  writing 
in  the  name  of  his  firm,  to  one  of  the  trus- 
tees, in  which  he  says,  ''  As  we  thought  it 
would  probably  be  satisfactory  to  the  trus- 
tees to  have  a  letter  frt)m  Mrs.  Bowren 
stating  the  fact  of  her  having  made  over 
her  interest  under  Mr.  Lush's  will  prior  to 
her  marriage,  we  required  the  vendor's  soli- 
citor to  obtain  one,  and  we  now  inclose  it 
Perhaps  you  will  be  kind  enough  to  put 
it  away  wiUi  the  papers  you  have  relating 
to  the  trust  We  have  not  yet  completed 
the  purchase,  but  expect  to  do  so  in  the 
course  of  the  week,  when  we  will  send  you 
the  usual  formal  notice."  I  think  that 
letter  correctly  represents  what  really  took 
place,  and  it  is,  to  my  mind,  quite  conclu- 
sive that  these  purchasers  were  acting  bona 
fide  in  this  matter,  and  that  they  required 
this  letter  for  the  purpose  of  preventing 
any  possibility  of  doubt  as  to  it 

Of  course,  in  all  these  transactions  we 
must  ascertain  whether  the  lady  was 
in  tnxih  acting  as  a  free  agent;  because, 
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although  a  married  lady  may  be,  as  I  have 
already  said,  guilty  of  a  finud,  and  may 
consequently  be  visited  with  the  conse- 
quences of  that  fraud,  on  the  other  hand, 
she  is  entitled  to  the  same  protection  aa 
any  other  person,  and  she  is  not  to  be 
rendered  liable  for  acts  which  were  not 
done  of  her  own  free  will,  and  in  respect  of 
which  she  was  acting  under  such  coercion 
as  prevented  her  from  being  a  fr«e  agent 
Now,  in  the  first  phice,  even  assuming 
that  she  was  acting  under  some  species  of 
coercion  in  this  transaction,  still,  the  very 
fetct  which  she  states  as  to  the  pressure  put 
upon  her  must  have  left  an  impression  upon 
her  mind  which  would  render  her  exceed- 
ingly sensitive  with  respect  to  all  subse- 
quent transactions  relating  to  the  same 
matter;  and  when  we  find  by  her  own 
admission  that  she  was  aware  that  money 
was  about  to  be  raised  upon  the  security 
of  this  reversionary  interest,  when  she  knew 
that  she  had  written  and  signed  a  document 
which  she  says  herself  she  wrote  and  signed 
with  very  great  reluctance,  knowing  that 
it  did  not  express  the  truth,  —  knowing 
that  it  was  signed  by  her  in  a  name 
which  was  no  longer  hers,  and  that  it 
bore  a  date  which  was  not  the  true  date, 
imder  these  circumstances,  an  application 
was  made  to  her  to  write  the  other  letter, 
which  bears  date  the  11th  of  October, 
1858.  It  is  true  that  the  body  of  that 
letter  is  not,  like  the  body  of  Uie  former 
document,  altogether  in  her  own  hand- 
writing ;  but  aldiough  she  originally  denied 
her  signature,  it  is  now  clearly  proved,  and, 
in  fact,  is  admitted  at  the  bar  on  her  behalf 
that  that  letter  was  signed  by  her.  At  that 
time  she  was  under  no  coercion ;  her  hus- 
band was  in  prison,  and  she  was  living 
separate  and  s^part  from  him,  and  the  ques- 
tion of  fact  which  we  have  to  try  (and  this 
is,  in  truth,  the  question  upon  which  my 
opinion  differs  from  that  of  his  Lordship 
the  Master  of  the  Rolls)  is,  whether  she 
was  a  free  agent  when  she  wrote  that  letter. 
1  say,  having  regard  to  the  circumstances 
stated  by  herself  and  to  the  pointed  manner 
in  whidi  her  attention  must  have  been 
directed  so  recently  as  April  in  the  same 
year  to  this  transaction ;  having  regard  to 
the  fact  that  she  admits  that  she  knew  that 
money  was  about  to  be  raised  upon  the 
security  of  this  reversionary  interest,  and 


to  the  h^t  that  she  also  adaiita  that  abe 
actually  herself  received  some  portioa  of 
the  money  which  was  raised  by  meana 
of  this  transaction,  it  is  impossiUie  to 
believe  that  she  could  have  signed  so  shorfc 
a  document  as  that  of  the  1 1^  of  October, 
1858,  without  being  frilly  oognixant  of  tiie 
contents,  meaning  and  object  of  it.  I  say 
that,  she  having  written  that,  the  parties 
who  were  about  to  advance  the  OKmey,  and 
who  did  advance  it  four  days  afterwards, 
were  entitled  to  believe  the  rei»e8entationa 
so  made  by  her,  and  I  think  she  cannot 
now  be  heard  to  say  that  they  oq^t  to 
have  disbelieved  those  representationB  and 
ought  to  have  said :  "  We  do  not  believe 
that  you  did  assign  to  Edward  Bowren  pre- 
vious to  your  marriage  all  your  inta«t 
under  that  wilL"  I  think  it  would  be  am- 
traiy  to  equity  and  good  conscience  to  allow 
a  lady  who  has  made,  under  such  circum- 
stances, a  declaration  so  clear  and  distinct 
as  that,  to  set  up  afterwards  a  claim  to  aa 
equity  to  a  settlem^it,  so  as  to  defeat  Uie 
interest  of  the  purchasers,  who,  upon  the 
frdth  of  that  representation,  have  paid 
the  purchase-money  in  respect  of  this 
lady's  interest  Consequratly,  1  think  that 
the  order  made  by  the  Master  of  the  Rolls 
must  be  reversed,  and  that  there  ^onld  be 
an  order  directing  the  payment  out  of  the 
fund  of  the  costs  of  the  trustees  in  the 
usual  form,  bo^  here  and  in  the  Court 
below,  and  the  payment  of  the  remainder 
of  the  fund  to  the  reversionary  society. 

Lord  Justice  Giffabd. — The  proposi- 
tions of  law  which  are  applicable  to  this  case 
are,  to  my  mind,  very  simple  and  such  as  are 
not  disputed,  and  they  are  simply  these,  vix., 
that  a  married  woman  may  by  fraud  pre- 
clude herself  from  her  equity  to  a  settle- 
ment; and  added  to  that,  I  have  no 
objection  to  this,  although  I  do  not  think 
it  necessary  for  the  decision  of  this  case, 
that  she  may  also  preclude  herself  by  fraud 
from  any  right  to  a  reversionary  interest 
falling  due  ^ier  the  death  of  her  husband. 
In  frbct,  if  that  were  not  so,  it  would  be 
contrary  to  what  has  been  decided  over 
and  over  again  in  this  Court,  viz.,  that  a 
married  woman  who  chooses  to  commit 
a  fraud  may  be  held  responsible  for  that 
friiud.  Then  the  next  question  is,  whether 
in  this  case  there  has  been  fi»ud  in  the 
statements  made  by  this  married  lady! 
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Taking  all  tbe  drcnmstances  into  con- 
siderationy  I  have  no  doubt  that  the  docn- 
ment  which  she  represents  to  have  been 
signed  on  some  day  after  the  marriage  in 
February,  1858,  was,  in  truth,  sign^  on 
the  day  which  she  so  represents.  With 
reference  to  that  document,  what  she  says 
is,  that  her  husband  threatened  to  leave 
her  if  she  did  not  sign  it ;  and  she  says, 
in  her  cross-examination :  "  I  think  .1  must 
have  known  that  he  was  tiying  to  borrow 
money  upon  my  property.  My  husband 
told  me  that  if  I  would  sign  exhibit  I.  he 
could  borrow  money  upon  my  property, 
and  I  signed  it  with  the  intention  of 
enabling  him  to  do  so.**  The  whole  of  that 
document  is  written  in  her  hand;  it  is 
written  in  a  very  plain  hand  and  in  a  very 
firm  hand;  and  I  can  have  no  hesitation  in 
saying  that  a  married  woman  who  signs  a 
document  of  that  description  under  ^ose 
circumstances,  if  she  turns  round  after^ 
wards  and  affects  to  come  to  this  Court 
and  to  say  that  she  is  entitled  to  make  a 
claim  as  against  that  document,  must  be 
treated  as  having  committed  a  fraud.  In 
this  case  there  is  no  evidence  of  any  such 
pressure  or  influence  as  would  do  away 
with  the  effect  of  that  act  which  she  did  ; 
and  there  is  a  very  wide  difference  indeed 
between  a  case  where  it  is  a  matter  of  con- 
tract and  a  case  where  it  is  a  matter  such 
as  this,  viz.,  a  matter  of  false  representation 
and  fraud.  Then,  that  being  so,  the  next 
question  really  is,  whether  the  reversionary 
society  were  cognizant  of  the  fraud?  It  is 
quite  plain  that  they  were  not,  because  this 
was  a  sale  by  auction ;  they  bought  it  at 
the  auction  in  the  usual  way  and  paid  a 
£edr  consideration  for  it,  and,  indeed,  that 
they  were  cognizant  of  the  trkad  has  never 
been  suggested.  Then  there  is  this  further 
question,  viz.,  was  there  any  such  negli- 
gence on  their  part  as  would  visit  the 
society  with  the  same  consequences  as  if 
they  had  been  cognizant  of  the  fraud  ?  I 
think  there  was  no  negligence.  I  think  it 
would  be  a  monstrous  thing,  where  property 
is  put  up  for  sale  by  public  auction  and 
documents  of  this  description  are  produced, 
which,  on  the  &ce  of  them,  would  lead  any 
person  to  believe  that  they  were  bona  ftde, 
in  the  absence  of  proof  full  and  conclusive 
to  the  contrary,  that  they  should  be  bound 
to  make  any  further  inquiry  than  that 


which  would  appear  on  the  fiice  of  these 
documents.  Tlus  document  itself  is  not  an 
unusual  document;  it  was  no  improbable 
document  for  a  married  lady  to  have  exe- 
cuted ;  it  is  neither  more  nor  less  than  this, 
that  this  lady,  being  entitled  to  a  certain 
sum  of  money  expectant  on  the  death  of 
her  mother,  gives  up  her  right  to  a  settle- 
ment to  her  husband.  There  would  be 
nothing  very  extraordinary  in  that,  nor 
anything  very  extraordinaiy  in  its  being 
done  by  a  document  of  this  description. 
Then,  as  to  the  decree.  To  that  decree  all 
necessary  persons  were  parties.  It  is  true 
that  the  decree  does  not  recite  that  there 
was  any  evidence ;  but  you  cannot  impute 
to  persons  that  when  'a  decree  is  brought 
to  them,  because  it  does  not  recite  that 
there  is  any  evidence,  therefore  it  is  put 
upon  them  to  inquire  whether  there  was 
any  evidence  or  not  When  such  a  docu- 
ment as  this  and  such  a  decree  as  this  are 
presented  to  the  purchaser,  I  cannot  hold 
him  liable  for  negligence  because  he  makes 
no  further  inquiry.  But  here  there  is  an 
additional  fact  thiat,  beyond  all  question, 
this  lady  must  have  known  perfectly  well, 
when  her  husband  was  in  prison,  that  his 
solicitor  was  trying  to  raise  money,  and 
was  raising  money  upon  the  footing  of  the 
very  document  which  she  signed  in  the 
month  of  April  previous.  In  the  course  of 
that  transaction,  because  the  trustees  had 
said  that  they  had  had  no  notice,  a  request 
is  made  that  she  would  sign  a  letter  stating 
that  she  had  executed  this  document  ante- 
cedently to  her  marriage.  She  signs  that 
letter,  and,  although  she  has  forgotten  it, 
I  have  no  hesitation  in  imputing  to  her, 
and  in  saying  that  every  Court  must  impute 
to  her,  a  knowledge  of  the  contents  of  that 
letter.  It  would  be  most  monstrous,  and, 
in  fact,  the  transactions  of  life  could  not 
go  on  if,  after  putting  her  signature  to  a 
document  of  that  description,  she  could  be 
heard  to  come  into  court  and  assert  such  a 
right.  For  these  reasons  I  am  clearly  of 
opinion  that,  whether  this  is  an  equity  to  a 
settlement  or  whether  it  is  a  reversionary 
interest,  it  would  be  most  unjust  that  this 
lady  should  be  allowed  to  come  forward 
and  to  assert  in  this  Court,  contrary  to  all 
good  conscience,  any  right  of  any  kind  or 
description.  I  cannot  help  saying  that  I 
think,  considering  what  the  acts  done  were, 
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she  ought  not  to  have  made  this  claim  in 
any  shape  or  form,  and  that  it  was  not  an 
honest  thing  to  do.  I  quite  agree  that  she 
is  very  much  to  be  pitied,  beoiuse  she  has 
contracted  a  most  imprudent  marriage,  and 
because  she  has  been  deserted  by  her  hus» 
band,  and  because,  in  all  probability,  her 
husband  influenced  her  more  or  less ;  but 
that  is  no  reason  why  a  married  lady  who 
chooses  to  commit  a  ftaud  should  after^ 
wards  come  forward  and  say,  Notwithr 
standing  that  fraud,  I  am  entitled  to 
property  which  other  persons  have  been 
induced  to  purchase  upon  a  misrepofesenta- 
tion  which  I  knew  at  the  time  I  made  it 
to  be  utterly  and  wholly  untrua  For  these 
reasons  I  am  of  opinion  that  the  order 
below  must  be  dischai^ed,  and'  that  the 
reversionary  society  must  have  the  money. 

SoUciton — Mdesn.  Capron,  Dafton  k  Co.,  for 
petitioDen ;  MeMn.  VeatuDg,  Robins  &  Ven- 
ning, agents  for  Mr.  R.  8wyer,  Shaftesbury,  for 
trastees  ;  Messrs.  Catler'  &  Ttun^t,  for  Mrs. 
Bowien. 


HaTHBBLEY,  L.C.  ]  THE   ATTORI^EV   GENE; 
Feb.  10,  11  ;        >     RAL  V.  SIDNEY  SUSSEX 

March  24.        I    college. 


Will — Cohstmetion — Devise  to  Ttoo  Col- 
leges  for  Educating  in  Piety  and  Leamvnp 
^-Usage, 

A  iestator,  in  l€41,  deuissd  lamis  to  ttmi 
colleges^  <me  at  Oambridgs  and  one  ai 
Oxford,  for  educating  ten  of  the  descendants 
of  certain,  persons  nam^  in  his  wUl'  ^  pteUff 
and  learning : — Held,  thcU  this  toas  a  gift 
to  the  two  colleges'  as  tenants  in  common^ 
svfy'eet  to  the  tru^  tf  educating  the  persom 
specified  tt«  the  mil  in  pietp  and  i^nningi 
according  to  the  course  and  usage  cf  eduea^ 
tion  in  the  colleges  respectively ,  and  according 
to  the  regulations  and  discipline  thereof 

In  construing  a  will^  the  Court  has  regard 
to  the  period  Ufhen  and  the  circumstan^s 
under  which  it  teas  framed;  asud  where  the 
will  is  of  andent  dtUe^  if  there  is  any  arnbi* 
guily  in  ike  construction,  the  course  tfactvM 
on  the  bequest  since  the  will  came  into 
operation  may  be  referred  to  in  aid  cf  the 
construction  which  has  been  adopted,  on  the 


ground  that  itisnoi  tohe  assumed  Shot  a 
continued  series  of  breaches  ef  trust  has  been 
committed  in  the  presence  <tf  those  trAo  (nr 
interested  in  an  opposite  oomdmsion. 

Decree  of  the  Master  of  the  Bolls  varied, 

Francis  Combe^  by  his;  will^  dated  th« 
Ist  of  May,  1641,  infeoffed  tkei  dfffandiwitis 
Sidney  Sussex  Collage,  Cambrii^e,  and 
Trinity  College,  OxSord,  '<  aodtktira  «ceeB- 
sors  for  ever  withall  I  ha^  ki,  Abboitt 
Lingley  and  the  lotddup;  tiKvt^  «iid  tht 
meadow  in  St  Stefdieif s  witb  theapinm 
tenanoea,  eqnaUy  bet'^ixeen  di^«aid:colkige8, 
for  the  only  nte^  eduoation'in  tpietaevnd 
loamingQ  id  fonte  iof  the-deiicteniiaatB  «f 
my  brothers  and  sisters,^  and  thrbe  ^of  tke 
desoendants  of  •tiiei  fotother  and iskfter  x£ 
my  tot  ^^e,  land  thiea  of  t]|&  deeoendonts 
of  thei  brotb^^.  teidisisteKs  of  isiysaeond 
unhi  or  in  de&uli  o£  s^h'  lon^ibsix  uait 
poor  Idjidred,  fer  iheifirst  by  the  fiiAkw'<t 
side,  for  the  aecond  by.  ihe'ittother'e  tida'' 

His  wOl)  whkh  was/tompiiiOd  in  mune^ 
tons  heads  or  •  arttdfis,- contained  mkay 
Other  devises  «nd  bc^iiese^  md^  amnng 
timem  la  gjft  <ut/  of  Ms  lands'al?  Uamd 
Hettpfltead  of  .10£.  a:yfiar£cnrt«vte'^jtoria 
free  achoole.for^  teadiipg  pomto  ^ea^ 
accompt,  to  read  fingtifjh,  and^  tof  viitai'' 
It  also  contained  othfic  hequeato  tfor  cfakri- 
table  and  educational  purposes,  whkh  are 
sufficiently  referred  to  in  the  judgment  of 
the  Lard  Cha^cell6r."    • 

The  colleges  had  from,  the  death xiitke 
testator  be^  in  the  habit  of  educating 
tihoflo  Md  thosa  only  of  the^  ^  deae^daMts** 
specdfied  in  the  will  who  fiopm'fiknft  Ur  timd 
eame  to  then  for  edod^tiony  and  claimed 
the  benefit  of  the  trusty  and^  i£  non^andi 
presented  tbemselFeti,  they: had  ftamrtbe 
3rear  1646  down  to  the-iatest  period^adopted 
the  plan  dS  adding  the  jn^  4tnsiBg-£t>ii 
tke  landai  Abbotta  lang^r  to;the  general 
fonds  of  the  oollegeaAnd  uaing  ibnmL'te 
the  pwrpoees  to  whidi  thosft  IdnSds  were 
apiduML  -1, ..  .  r 

This  informatiott  waft  filed  at  tlMirdalion 
ci  Joseph  Greenhill,  *  a  -  descendant  t»f  a 
brother  of  the  second  wife  of  the?  testator, 
for  the  purpose  of  obtaining  a  decision  <m 
the  ooaatruction  o^  the  demo  -$0  the^  two 
colleges,  and  for  a  scheme  'to  cany  into 
effect  the  trusts  aa^deckred  i>y  *^ft  Oonc^ 
aad  hj  «n  order  made  on.  &ffthec!Cont 
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sideratioii  in  the  cause  on  the  20th  of 
November,  1868,  by  the  Master  of  the 
Kolls,  his  Lordship  declared  that^  accord- 
ing to  the  true  construction  of  the  will  of 
Francis  Combe,  his  real  estate  at  Abbotts 
Langley  was  vested  in  the  two  colleges  in 
equal  moieties  as  tenants  in  common,  in 
trust  to  educate  or  to  provide  for  the 
education  in  piety  and  learning  of  ten  of 
the  descendants  of  the  persons  named  in 
the  will,  such  ten  persons  to  be  selected 
in  turns  by  each  of  the  colleges,  and  that 
the  term  "descendants''  included  females 
as  well  as  males,  and  was  not  confined  to 
persons  of  an  age  to  receive  education  at 
either  of  the  said  coUeges;  and  that  in 
default  of  such  persons  being  in  existence 
and  being  so  selected  and  educated  as 
aforesaid,  the  poor  kindred  of  the  testator's 
wives  were  entitled  to  the  gifts  given  by 
the  testator  for  their  own  absolute  use  and 
benefit,  and  that  the  term  '*  kindred''  in* 
eluded  both  male  and  female,  first  by  the 
father's  and  secondly  by  the  mother's  side, 
and  sAao  that  a  scheme  for  the  purpose  of 
carrying  into  effect  the  educational  purposes 
of  the  testator,  as  nearly  as  the  circum- 
stances of  the  case  and  the  altered  condition 
of  society  would  permit,  should  be  settled 
by  the  Judge  at  chambers. 

From  this  dedsion  both  the  colleges 
appealed. 

Mr,  Cole  and  Mr.  Rigby^  for  Sidney 
Sussex  College,  and 

Mr.  Jeuel  and  Mr.  Vaughan  Hawkins^ 
for  Trinity  College. — When  a  person  endows 
a  college  with  a  fund  for  the  purpose  of 
education,  it  will  be  presumed  that  he  was 
cognizant  of  the  rules  and  regulations  of 
the  college,  and  intended  that  the  objects 
of  his  bounty  should  be  educated  according 
to  those  rules  and  regulations,  and  in  the 
manner  in  which  the  college  was  in  the 
habit  of  educating  those  who  came  to  it 
for  instruction;  that  is  a  principle  which 
follows  from  the  decisions  in 

Ex  parte  Inge^  in  re  Catherine  Hall, 
3  Russ.  k  M.  590, 
and 

The  Attorney  General  v.  Pearson,  7 
SinL  290, 
which  latter  case  is  a  type  of  the  manner 
in  which  similar  endowments  are  treated 

Niw  Sbbiis,  88.~GHAHa 


by  this  Court  Besides,  the  colleges  have 
applied  the  funds  according  to  the  construc- 
tion for  which  they  now  contend  for  more 
than  200  years,  and  this  long  usage  by 
them  is  not  to  be  thrown  out  of  view  in 
seeking  for  the  true  construction,  nor  is  it 
to  be  presumed  against  them  that  they  have 
been  committing  a  breach  of  trust  for  so 
long  a  time  in  the  face  of  interested  per- 
sons who  have  been  in  existence  and  com- 
petent to  dispute  their  construction  of  the 
devise — 

The  Attorney  General  v.   Smythies,  2 

Russ.  &  M.  717,  749. 
The  Attorney  General  v.  Gains  College, 
2  Keen,  150;  s.c   6  Law  J.  Rep. 
(n.8.)  Chanc  282. 
The  Attorney  General  v.  the  Corpora- 
tion of  Rochester,  5  De  Qex,  M.  <k  G. 
797,  822. 
The  Attorney  General  v.  the  Master  and 
Fellows  of  Catherine  Hall,  Jacob, 
381,  394. 
The  Attorney  General  v.  the  Mayor  of 
Bristol,  2  Jac.  &  W.  294. 
Then,  as  to  the  gift  over  in   default  of 
descendants  to  poor  kindred,  if  that  is  not 
for  educational  purposes,  it  is  bad;  for  a 
gift  merely  to  poor  kindred  in  perpetuum 
cannot  be  upheld  as  a  charity — 
Thomason  v.  Moses,  5  Beav.  77. 

Mr.  Hinde  Palmer  and  Mr.  Bedwell, 
for  the  relator,  contended  that  if  a  college 
accepted  a  trust,  it  did  so  on  the  terms  of 
properly  executing  the  trust  when  ascer- 
tained, and  the  fact  that  the  colleges  had 
virtually  applied  the  gift  for  their  own 
benefit  for  200  years,  would  not  absolve 
them  from  at  last  doing  their  duty  by  the 
gift 

[The  LoBD  Chancellor. — The  question 
is,  whether  the  colleges  have  not  fulfilled 
the  trust  by  providing  education  within 
their  own  walls:  are  they  compellable  to 
do  it  in  any  other  way  7] 

If  they  are  not,  the  scope  of  the  devise 
is  narrowed.  There  is  in  the  devise  a 
devotion  to  educational,  i^  e.  charitable, 
purposes  generally;  and  the  mode  of  deal- 
ing which  the  colleges  have  adopted,  cuts 
that  down. 

Mr.  Wichens,  for  the  Attorney  GkneraL 
Mr.  Hemming,  for  othar  '*  descendants.** 
4P 
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Mr.  Cole  and  Mr,  Vaughan  Hawkins^  in 
reply,  referred  to 

The  Incorporated  Society  ▼.  Biehards^ 

1  Dm.  &  War.  258. 
In  re  the  Chelmsford  Grammar  School^ 
1  Kay  <fe  J.  543,  565;  s.  c  24  Law 
J.  Rep.  (N.S.)  Chana  742. 

The  Lord  Chancellob. — ^The  principal 
point  which  arises  in  this  case  is,  whether 
under  the  devise  to  Sidney  Sussex  College, 
Cambridge,  and  Trinity  College,  Oxford, 
the  testator  intended  that  the  property 
devised  to  them  should  be  taken  by  them 
upon  trust  to  educate  ten  of  the  class  of 
persons  specified  by  the  will  in  piety  and 
learning  in  the  ordinaiy  manner  in  which 
those  colleges  were  in  the  habit  of  educat- 
ing all  who  resorted  to  them  for  education, 
or  whether  it  is  a  trust  imposed  on  the 
colleges  of  providing  generally  for  the  edu- 
cation of  such  ten  persons,  whether  boys 
or  girls,  somewhere  or  other,  and  in  some 
manner  which,  if  not  adjusted  by  the  col- 
leges themselves,  would  be  subject  to  the 
directions  and  regulations  of  this  Court  I 
can  find  no  case  in  the  books,  nor  has  any 
been  cited  by  the  learned  counsel  at  the 
bar  in  which  there  is  a  bequest  worded  in 
a  manner  precisely  similar  to  this,  or  even 
so  analogous  to  it  as  to  afford  me  any  useful 
help  in  ft>rming  my  judgment.  I  am  there- 
fore obliged  to  consider  it  principally  upon 
the  actual  shape  and  form  of  the  will  as 
the  words  in  it  express,  or  are  intended 
to  express,  the  testator's  meaning,  and  to 
come  to  the  best  conclusion  I  can  upon  it, 
having  regard  at  the  same  time  to  the 
period  when  and  the  circumstances  under 
which  the  will  was  made. 

Now,  the  will  is  dated  in  the  year  1641. 
It  is  very  informal  in  its  arrangements  ;  it 
is  comprised  in  certain  heads  or  articles, 
and  must  have  been  subject  to  certain  in- 
terlineations and  additions  from  time  to 
tima  It  contains  a  vast  number  of  dispo- 
sitions, the  general  character  of  which  was 
to  make  provision  for  the  relations  of  both 
his  wives.  We  find,  also,  in  the  fifteenth 
article,  that  he  intimates  some  r^;ard  to 
the  two  colleges  in  question,  for  he  there 
directs  that  all  his  books,  except  some  few 
his  friends  might  desire,  should  be  given 
equally  to  the  two  colleges.  Then  we  find  fur- 
ther a  direction  as  to  one  part  of  his  pro- 


perty, in  article  seventeen,  in  which  he  gives 
the  overplus  of  his  goods  to  those  who  want 
most  of  his  next  kindred,  and  gives  his 
house  by  Abbotts  Langley  Church,  for 
ever,  one  half  of  the  rent  thereof  to  the 
poor  there  quarteriy,  and  the  other  half  of 
the  rent  to  any  quarterly  that  will  teach 
poor  children  English  there  for  ever.  And 
then  there  is  another  bequest  with  refer- 
ence to  teaching  poor  children  at  Hemd 
Hempstead.  There  is  to  be  a  free  school 
there  for  teaching  the  poor  children  to  cast 
accounts,  to  read  English  and  to  write. 
So  that  it  is  dear  that  the  testator  had  his 
own  ideas  with  reference  to  those  who  are 
to  be  instructed  at  these  schools.  In  one 
of  them  he  simply  directs  the  teaching  the 
poor  of  the  district ;  in  the  oth^  he  indi- 
cates the  sort  of  education  which  he  thinks 
will  be  appropriate  to  them,  namely,  read- 
ing, writing  and  arithmetic,  a  notion  in 
which  he  seems  to  have  agreed  with  one 
very  prevalent  at  the  present  day.  Then, 
in  the  22nd  article,  which  I  now  have  to 
construe,  he  proceeds  thus. — [His  Lordship 
read  the  devise  to  the  colleges.] 

His  Lordship  the  Master  of  the  RoUs 
seems  to  have  been  led  in  a  great  measure 
to  the  conclusion  at  which  he  arrived  by 
the  argument  which  has  been  addressed  to 
me  here,  namely,  that  this  is  only  a  gift 
to  the  two  colleges,  that  no  place  of  educa- 
tion is  named,  tibat  it  does  not  follow  neces- 
sarily that  because  a  gift  is  made  to  a 
college,  therefore  it  should  be  for  the  pur- 
pose of  educating  there,  and  that  it  may 
have  been  that  the  testator  selected  these 
two  collies  as  persons  upon  other  occasions 
have  selected  for  the  purpose  of  continuous 
charities,  a  corporate  body  for  the  administra- 
tion of  the  charities  without  the  corporate 
body  being  called  upon  itself  in  any  way 
to  assist  ia  the  due  administration  of  the 
charity  beyond  seeing  that  the  trust  is  ex- 
ecuted. No  doubt  there  are  such  cases,  and 
there  is  a  well-known  case,  that  of  Sonlry  v. 
the  Clockmakeri*  Company  (1),  referred  to 
in  The  Incorporated  Society  v.  Richards^ 
in  which  a  corporation  is  made  a  trustee 
simply  and  entirely  for  private  purposes. 
Of  course  that  may  be  done.  But  the  ques- 
tion here  is  different;  we  have  here  to  con- 
sider what  it  is  when  a  person  gives  to  a 

(1)  Dru.  k  War.  SOS. 
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corporate  body,  itself  providing  education 
in  "  piety  and  learning''  (on  which  I  shall 
say  a  word  presently),  a  sum  of  money  for 
the  purpose  of  bringing  up  his  descendants 
in  piety  and  learning.  I  apprehend  that 
a  person  at  first  sight — and  this  was  my 
first  impression,  and  continues  to  be  my 
impression — would  say  that  when  the  cor- 
porate body  to  whom  the  property  is  given 
does  that  very  thing  which  the  testator 
desires  to  be  done,  does  take  in  hand  the 
education  of  persons  requiring  to  be  edu- 
cated, and  does  specially  educate  them  in 
piety  and  learning,  that  in  such  a  case  the 
intention  is  that  the  persons  in  whose  favour 
the  trust  is  created  shall  be  dealt  with  in 
the  manner  in  which  the  corporate  body 
deals  with  all  other  persons  committed  to 
its  charge  for  the  purpose  of  such  instruc- 
tion. I  put  the  case  (it  is  idem  per  idem 
no  doubt)  of  a  gift  to  one  of  the  corporate 
trading  bodies  in  the  city  of  London  of  a 
sum  of  money  for  apprenticing  young  men. 
Surely  the  first  impression  would  be  this, 
that  it  was  for  apprenticing  them  to  the  craft  to 
which  the  corporate  trading  body  belonged. 
I  mean,  of  course,  a  gift  made  at  the  time 
when  it  was  necessary  that  all  persons  who 
were  to  be  apprenticed  to  a  certain  craft 
should  be  under  some  control  before  they 
were  allowed  to  enter  upon  the  trade  itself 
Take,  again,  a  gift  to  Bartholomew's  Hos- 
pital (a  corporate  body)  by  a  testator,  on 
trust  that  it  should  at  all  times  attend  to 
the  curing  and  healing  of  ten  of  his  sick 
relations.  Could  anybody  suppose  it  was 
not  to  be  done  at  the  hospital,  which  is 
a  place  undoubtedly  appropriated  for  it, 
and  could  any  one  reasonably  say  that  the 
hospital  is  bound  to  seek  out  all  over  Eng- 
land any  ten  of  his  relations  who  might  be 
existing  if  it  was  found  incumbent  to  re- 
move them  to  St  Bartholomew's  Hospital, 
provided  the  hospital  was  always  ready, 
and  offered  on  its  own  part  that  which  it 
considered  to  be  the  trust  and  duty  im- 
posed upon  it  ? 

That  being  so,  I  have  next  to  inquire 
whether  or  not  these  colleges  were,  in  1641, 
as  they  are  now,  in  the  habit  of  instructing 
people  in  piety  and  learning.  And  if  there 
were  any  doubt  on  the  point,  I  find  that 
the  very  charter  of  incorporation  of  Sidney 
Sussex  College  contains  these  identical 
words,  and  that  that  college  was  incorpo- 


rated for  the  express  purpose  of  promoting 
piety  and  learning."  That  is  the  common 
expression  to  be  found  over  and  over  again 
in  books  which  refer  to  the  Universities 
as  being  places  for  instruction.  Sometimes 
the  expression  used  is,  ''sound  learning 
and  true  religion,"  sometimes  *'  piety  and 
learning,"  and  that  is  the  very  object  for 
which  these  several  societies  seem  from 
the  earliest  time  to  have  been  incorporated. 

Further,  also,  there  is,  in  aid  of  the  con- 
struction which  I  put  on  the  devise,  the 
singular  fact  that  the  testator  has  not 
chosen  one  college  only  to  be  his  trustee, 
as  would  probably  have  been  the  case  if 
the  only  purpose  he  had  in  view  was  that 
the  trust  might  have  a  perpetual  endurance, 
but  the  devise  is  made  to  two  colleges,  one 
at  each  University,  who  are  constituted 
tenants  in  common  of  the  property. 

Finding,  therefore,  as  I  do  find,  a  deed  of 
gift  to  two  bodies  expressly  incorporated 
to  inculcate  that  which  the  testator  desires 
to  inculcate  in  his  descendants,  it  appears 
to  me  that  the  plain,  ordinary  construction 
is  this,  that  he  makes  the  devise  to  the 
two  colleges  for  the  purpose  of  giving  ix) 
the  objects  pointed  out  by  his  bounty  the 
benefit  which  these  colleges  confer  upon 
all  others  who  resort  to  them  for  the  pur- 
pose of  instruction  at  all;  and  I  cannot 
come  to  any  other  conclusion  than  that 
this  was  the  original  intention  of  the  testa- 
tor's gift 

But  the  case  does  not  rest  there,  because 
the  appellants  are  entitled  to  claim  in  aid 
of  the  construction  which  they  put  upon 
the  bequest,  the  principle  of  the  Court, 
which  says,  that  if  there  be  any  ambiguity 
at  all,  the  course  of  action  upon  the  bequest 
may  be  called  in  aid  as  shewing  this,  that 
the  persons  who  are  concerned  in  the  trust 
have  not  been  committing  a  breach  of  trust 
firom  the  commencement  downwards  to  the 
present  time.  The  reason  the  Court  relies 
upon  that  rule  with  reference  to  charities 
where  there  is  anything  doubtful  in  the 
construction  of  the  will  (and  there  must  be 
something  doubtful  here  for  the  Master  of 
the  BoUs  to  have  arrived  at  a  conclusion 
different  from  mine)  is  this,  that  there  always 
have  been  persons  alive  who  have  been 
competent  to  controvert  any  such  conclu- 
sion ;  and  it  is  not  to  be  assimied  that  in 
the  face  of  many  persons  interested  in  con- 
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troverting  such  a  conclusion  a  course  of 
action  has  been  adopted  which  has  been 
a  plain  and  clear  breach  of  trust  The 
cases  are  very  numerous  on  the  subject, 
but  I  think  one  of  the  latest  is  The  Attor- 
ney General  v.  the  Corporation  of  Moches- 
ter  (2),  where  Lord  Justice  Turner  (though 
deciding  against  the  usage  because  he 
thought  the  will  was  not  doubtful)  put  it 
thus  :  "  Undoubtedly  if  an  instrument  be 
doubtful  in  its  terms  contemporaneous 
usage  may  be  referred  to ;  and  if  there  has 
been  a  long  usage  in  the  application  of 
funds  to  purposes  which  may  be  warranted 


are  not  (as  has  been  often  pressed  upon  me) 
for  the  benefit  or  behoof  of  the  colkge 
itse^  in  any  other  sense  than  this,  that 


they  go  to  instruct  Other  people,  for  exhi- 
bitions,  and  for  the  purpose  of  instmctiiig 
those  wiio  needed  instroction;  and  that 
having  been  laid  down  as  their  rule, 
Trinity  Colle^e^  Oxford,  did^  ae  well  as 
Sidney  Sussex  College,  Cambridge,  act 
upon  the  same  rule.  In  Skin^  Sussex 
College,  Cambridge,  this  was  kid  down  as 
the  defixiite  rule  very>  soob^  some  five  or 
six  years  after  the  bequest,  when  these 
supervisors  must  in  all  ptobabili^  have 
been  alive,  and  when  oertiiinly  there  must 
have  been  persons  interested  in  disputing 
anything  they  were  doing ;  and  that  course 
of  action  they  putaued  to  the  latest  period, 
so  that  there  hate  beeH  abundant  oppor- 
tunities of  disputing  ity  if  disputed  ift  ought 
to  be< 

The  other  part  of  Uie  claserl  can  dispese 
of  much  more  ehortlyv  It  is  a  question 
what  is  to  be<  dotoe  with  reforenee  lo  the 
second  bequest,  which  is  undoubtectiy  « 
somewhat  different  one  aa<  toits  tnte  cob* 
struction,  <  foi!  it  is  very  iim|>erlie»tly  ex- 
pre$9ed)  Aain0ly,' after  t^  desoendaats  of 
the  brothera  and  sistera  iisa^  ^Or  in 
delaiilt  of  luqb  to  their  belt  poor  kindred, 
for  the  first  by  the  fiitfaev's  s»ie,'fior  the 
second  by  the  motbet's  side;''  The  Master 
of  the  Rolls  hat  laade  b  dedairatidn  tlat  it 
is  a  good  charitable  bequest  to  these  kin- 
dred. But  what  strikes  me  on  the  present 
occadon  is  this,  that  as  these  poor  kin- 
dred are  not  represented  before/me  I  ought 
not  to  make  a  declaiation  ia  their  absence 
whipl^  may  affect  thean.  Moreover,  itappears 
that  the  descendants  «f'the-peBMiB8i[iamed 
in  the  will  are  exceedingly  numerous,  and 
that  there  is  no  chance  of  their  failing.  It 
would  therefore  be  improper  to  direct  any 
inquiry  now  which  might  bring  the  poor 
kindreid  before  me,  and  in  their  absence,  I 
repeat,  I  ought  not  to  make  any  declaration 
concerning  fliem.  The  decree,  therefore,  of 
the  Master  6f  the  Rolls  must  be  varied, 
and  I  ^all  declare  that^  according  to  tbe 
true  construction  of  the  will  of  Frauds 
Combe  the  defendants  the  Collie  or  Cor- 
poration of  the  Master  and  Fellows  of 
Sidney  Sussex  College,  Cambridge,  aud 
the  defendants  the  College  ur  Corporation 
of  the  President,  Fellows  And  Scholars  of 
Trinity  College,  Oxford,  be^^Mue  entitled 
on  his  decease  in  equal  shares  as  tenants 
in  common  in  fee  simple  to  the  testator's 
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property  at  Abbotts  Langley  in  the  will 
mentioned,  with  the  appurtenances,  snbject 
to  the  trusts  imposed  u^ion  the  said  col- 
leges respectively  by  the  said  will  of  edu- 
cating in  piety  and  learning,  according  to 
the  course  and  usage  of  instruction  in  the 
said  colleges  respectively  and  according  to 
the  regulations  and  discipline  thereof,  four 
of  the  descendants  of  the  brothers  and 
sisters  of  the  testator,  three  of  the  descen- 
dants of  the  brother  and  sister  of  his 
first  wife,  and  three  of  the  descendants 
of  the  brothers  and  sisters  of  his  second 
wife;  and  it  appearing  ^uit  t^ere  still 
exist  many  of  saeh  descendants  as  aforesaid 
but  no  other  poor  kindred  than  such  poor 
descendants  of  any  of  the  persons  in  that 
behalf  mentioned  in  the  said  will  have 
come  in  «Ad  made  any  claim  under  the 
on^nal  decree  Hiade  in  l^is  cause,  this 
Cotcrt  doth  not  think  fit  further  ib  prose- 
cute that  inquiry  directed  in  the  original 
deeree  m  to  thtf  poor  kindred  of  the  testa- 
tor's brotheiB  and  smters  or  the  poor  ^n- 
dred  of  his  first  and  second  wives,  but  this 
deeree  to .  be  withovrt  prejudice  to  such 
rights,  if  any^  of  tttt  -poor  kindred  other' 
than  the  Qbescendants  of  the  testator^s 
brotfaerB  arid  sisters  and  of  the  brothers  and 
sisters  of  hi»  first  and  seeond  wives. 


Solicitors— Meesn.  Fearoi^,  ClaboD  ^  Fearon,  for 
the  Attorney  General ;  Messrs.  J.  A;  C.  Cole, 
agents  for  Messrs.  Pr&ncis  &  Co.,  Cambridge, 
for  Sidney  Sbssiet  CbQege ;  Mr.  John  Philpot, 
Mr;  a  Bivkigt<Mi  add  Messrs.  Tomig  ft  Jaek- 
mmi  fOt  otbee  partiM  iiilerteted. 


HaTHEKLEY,L.C.  )    TBNJ^ANT  V,  TBBNCH- 


May  25. 


A£D, 


Trugt  JBstate — Sale  hy  Court — Trustee 
an  tneumhrancer  —  Application  fty,  /or 
Leave  to  Bid, 

The  Court;  t^en  it  has  directed  the  sale 
of  a  trust  estate,  %oiU  not,  in  opposition  to 
the  dedared  ^&iskes  of  adult  cestnis  que 
trust,  and  prior  to  any  attempt  to  sell, 
gremt  leave  to  the  trustee  to  hid,  notwith- 
standing that,  besides  being  trustee,  he  is 


entitled  to  a  charge  on  the  estate,  and  that 
the  sale  has  in  fact  been  ordered  with  a  view 
to  the  payment  of  such  charge.     But 

Semble  —  on  the  failure  of  previous 
attempts  to  sell,  the  trustee  may  be  accepted 
by  the  Court  as  purchaser. 

This  was  an  appeal  from  an  order  made, 
by  Vice  Chancellor  James,  on  an  adjourned 
summons. 

Charles  Tennant,  the  plaintiff  in  the 
suit  of  Tennant  v.  TVenchard,  was  managing 
trustee  under  a  settlement  made  by  his 
mother  of  an  estate  near  Swansea,  com- 
prising important  canal  property;  but  he 
alleged  that  he  had  been  de  facto  divested 
of  the  trust  since  the  year  1859,  when 
a  receiver  and  manager  of  the  trust  estate 
was  appointed  by  the  Court.  He  claimed 
to  be  an  incumbrancer  on  the  trust  estate 
fcH*  charges  amounting  in  the  aggregate  to 
46,301/.,  besides  arrears  of  interest  about 
equal  in  amount  to  the  principal,  and  the 
suit  was  instituted  by  him  for  a  foreclosure 
of  his  charges,  which  he  maintained  con- 
siderably exceeded  the  value  of  the  premises. 
Vice  Chancellor  Giffard  thought  the  plain- 
tiff entitled  to  foreclose;  but  his  order 
was,  on  appeal,  reversed  {ante,  169)  by 
Lord  Chancellor  Hatherley,  who  held  the 
plaintiff's  charge  to  be  a  charge  simpKciter, 
with  the  incident,  not  of  foreclosure,  but  of 
sale  only,  which  he  accordingly  ordered. 
Thereupon  the  plaintiff  applied  to  Vice 
Chancellor  James,  in  whose  chambers  the 
sale  was  to  be  conducted,  to  have  leave 
given  him  to  bid.  His  application  was 
resisted  by  certain  of  the  cestuis  que  trust 
who  were  of  fiill  age,  and  the  Vice 
Chancellor  reftised  it,  on  the  ground  that 
the  plaintiff,  according  to  the  Lord  Chan- 
cellor's view,  retaining  still  the  character  of 
trustee  under  the  settlement,  could  not  be 
allowed  to  place  himself  in  a  position  where 
his  duty  and  his  interest  would  be  in 
opposition.  He  appealed.  It  appeared  that 
it  had  not  been  as  yet  determined  who  was 
to  have  the  conduct  of  the  sale,  and  no 
reserved  bidding  had  therefore  been  at  pre- 
sent settled. 

Mr,  E,  K,  KarslaJce  and  Mr,  W,  W. 
Karslake,  for  the  appellant,  contended  that 
the  Vice  Chancellor  had  treated  the  point 
as  not  res  integra,  but  as,  in  fact^  concluded 
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by  the  Lord  Chancellor's  jadgment  in  the 
suit.  Hiey  argaed  that  the  reason  of  the 
role  against  a  trustee's  bidding,  which  was 
instituted  for  the  protection  of  the  cestuis 
que  tnutj  did  not  apply  here,  where  it 
would  be  rather  for  their  protection  against 
the  estate  being  sold  at  an  undervalue  that 
he  should  be  allowed  to  bid. — They  cited 

Ex  parte  Lacey,  6  Ves.  625, 
and  distinguished 

ExparU  James,  8  Ves.  337. 
Mr,  John  Pearson  and  Mr.  Hume 
appeared  for  the  defendant  Dr.  Trenchard, 
who,  however,  had  not  now  been  served, 
and  had  not  appeared  in  the  Court  below. 
They  did  not  consent  to  the  appellant's 
application,  but  they  declined  to  argue  the 
case. 

Mr,  Freeling  and  Mr,  Speed,  for  the 
cestuts  que  trust  (the  children  of  the  late 
Henry  Tennant,  the  settlor's  eldest  son), 
who  opposed  the  plaintiff's  application, 
contended  that  a  trustee,  whether  also  an 
incumbrancer  or  not,  could  not  purchase 
without  the  consent  of  the  adult  cestuts  que 
trust,  and  that  the  Court  had  no  power 
to  consent  for  them.  This  disqualifying  of 
a  trustee  as  a  purchaser  was  to  prevent  his 
duty  and  his  interest  from  conflicting,  and 
the  dissent  of  a  single  cestui  que  trust  was 
sufficient  to  prevent  the  removal  of  the  dis- 
qualification— 

Ex  parte  Lacey,  ubi  supra. 

Ex  parte  James,  ubi  supra. 

In  re  Bloye's  Trust,  1  Mac  &  G.  488; 
8.  c.  19  Law  J.  Rep.  (n.s.)  Chanc.  89. 

Hamilton  y,  Wright,  9  CL  &  F.  111. 

Campbell  v.  Walker,  6  Ves.  680. 

Price  V.  Bym,  Ibid.  681. 

Parkinson  v.  Hanhury,  2  De  Gez,  J. 
k  S.  450. 

Ex  parU  Bage,  4  Madd.  459. 

Carter  v.  Palmer,  8  CL  &  F.  657. 
The  same  principle  which  made  it  unlawful 
for  a  trustee  to  purchase  the  trust  estate 
prevented  the  Court  from  authorizing  him 
to  bid— 

Sir  George  Colehrook^s  case,  6  Ves.  622. 

Lewin  on  Trusts,  364. 
It  was,  moreover,  especially  necessary  to 
adhere  rigidly  to  the  rule  in  a  case  like  the 
present,  where  the  trustee  had  possessed 
such  vast  powers  of  management 

Mr.  E.  K.  Karslake  was  heard  in  reply. 


The  LoBD  Chahcsllob  said — In  tfais 
case  the  peculiarity  of  the  position  does  not 
consist  in  the  circumstance  of  the  same 
gentleman  being  trustee  and  incnmbraacer, 
for  that  may  happen,  and  does  happen,  in 
a  great  many  instances.  A  person  may  take 
an  interest  under  an  instrument  in  which 
he  is  toustee,  and  that  interest  may  require 
a  sale  of  the  property  to  give  it  ^ect^ 
Certainly  I  do  not  intend  to  depart — and 
I  hope  I  did  not  do  anything  by  the 
decree  which  I  made  on  the  f[>nner  occa- 
sion which  could  in  any  way  be  held  to 
depart — from  the  trusts  of  the  deed;  but  it 
appeared  to  me  that  this  g^itleman  cer- 
tainly had  been  trustee  with  very  huge 
powers  vested  in  him  as  trustee,  and  that 
this  constituted  the  peculiarity  of  the  case, 
his  powers  being  almost  equivalent  to 
ownership  by  the  express  terms  of  the  deed 
itself;  while  at  the  same  time  he  had 
acquired  a  very  laige  interest  as  mortgagee. 
There  cannot  be  ^e  least  doubt  that  a 
very  laige  sum  of  money  is  owing  to  him, 
and  also  very  large  arrears  of  interest  in 
respect  of  that  principal  sum.  He  was 
proceeding  to  foreclose  ^e  estate;  but  it 
appeared  to  me  that  under  any  circum- 
stances of  the  case  that  was  not  his  right 

I  thought,  in  ^e  first  place,  npon  the 
terms  of  the  deed,  it  was  ratheracharge  which 
was  to  be  raised  by  sale ;  and,  secondly,  I 
thought,  even  if  there  had  been  more  doubt 
upon  that  point  than  I  on  the  whole  enter- 
tained, regard  being  had  to  the  rath» 
ambiguous  expressions  of  this  deed,  still, 
regaid  being  had  to  the  fiM^  that  the  whde 
scope  and  object  of  the  deed  were  to  save 
the  estate,  and  that  he  had  been  appointed 
trustee  for  that  purpose,  that  it  was  his 
duty  as  trustee  to  do  what  he  could  towards 
saving  the  estate  if  it  could  be  saved,  and  if 
that  could  not  be  altogether  done,  then  to 
seek  to  save  some  portion  of  the  surplus 
after  paying  all  charges  when  a  sale  should 
become  absolutely  necessary,  for  the  benefit 
of  those  interested  under  the  species  of 
settlement  that  had  been  made,  lliat  being 
so,  and  finding  that  he  had  this  laige  sum 
due  to  him,  I  varied  the  decree  whidi  had 
been  made  for  foreclosure  by  directing  a 
sale;  and  I  have  no  hesitation  in  saying 
that  I  intended  (and  I  am,  therefore,  g^ad 
of  the  course  which  has  been  pursued  in 
chambers)  that  the  sale  should  be  imme- 
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diate.  It  appeared  to  me  quite  plain  that 
this  gentleman  had  been  long  kept  out  of 
his  money,  and  there  appeared  no  intention 
on  the  part  of  those  who  are  creating  these 
difficulties,  and  no  means  on  their  part,  to 
pay  him.  Therefore,  the  only  course  that 
was  left  was  to  give  him  the  advantage  of 
having  his  money  paid  vnthin  a  reasonable 
time ;  and  also,  on  the  other  hand,  to  give 
them  the  advantage  of  a  chance  of  obtain- 
ing any  surplus  that  might  remain  after 
pajonent  of  these  very  heavy  debts. 

One  therefore  approaches  the  case  with- 
out any  difficulty,  founded  on  the  idea  of 
the  decree  having,  by  directing  a  sale, 
altered  his  position  as  trustee.  Trustee  he 
was  and  trustee  he  still  continues  to  be. 
His  having  been  replaced  by  a  receiver  of 
the  property  does  not  alter  the  position 
which  he  fills  as  trustee  under  the  instru- 
ment The  point  has  been  extremely  well 
and  aWy  argued  by  Mr.  Freeling  and  Mr. 
Speed  upon  this  part  of  the  case;  but  it 
appears  to  me  quite  plain  that  the  authori- 
ties bind  me  to  this ;  nay,  I  may  say  more, 
I  think  that  the  nature  of  the  case,  the 
justice  of  the  case,  and  what  is  proper  to  be 
done  between  all  parties,  would  bind  me  to 
this,  that  this  gentleman  should  not  have 
liberty  to  bid  until  some  attempt  had  been 
made  at  least  to  sell  the  property,  and  it 
had  been  shewn  that  that  attempt  was 
abortive.  I  think  the  authorities  go  to  this 
extent,  and  there  are  dicta  which  go  much 
fiirther.  There  are  authorities  which  go  to 
this  fiill  extent,  namely,  that  the  Court  in 
the  first  instance  will  set  aside  every  pur- 
chase, or  attempted  purchase,  that  is  made 
out  of  court  by  a  trustee.  The  Court  even 
goes  a  step  further  than  setting  aside  the 
sale,  and  says  it  will  not  set  it  aside  at 
the  instance  of  the  trustee,  but  will  fix  him, 
if  the  cestui  que  trust  so  desires,  with  the 
price  he  has  agreed  by  his  contract  to  give; 
but  it  will  also,  if  the  cestui  que  trust 
desires,  render  it  necessary  for  the  trustee 
to  submit  to  put  up  again  the  property  for 
re- sale ;  it  will  take  the  property  away  from 
him  if  more  be  offered,  and  it  will  leave 
him  fixed  to  the  purchase  if  more  be  not 
offered.  Then  when  the  case  comes  before 
the  Court,  in  several  instances  it  has  been 
asked  that  the  person  who  had  out  of  court 
made  an  improper  purchase  should,  now 
that  the  matter  was  in  court,  be  at  liberty 
to  bid,  and  the  Court  has,  principally  in 


bankruptcy  cases,  declined  allowing  that 
course  to  take  place.  In  bankruptcy  it  has 
declined  also  to  allow  the  solicitor  to  be 
admitted  to  bid  in  that  case  for  reasons 
which  are  extremely  sound,  namely,  that 
if  he  be  allowed  to  bid,  even  on  his  offer  at 
once  to  abandon  the  solicitorship  of  the 
estate,  he,  having  been  solicitor  during 
the  whole  of  the  time,  and  placing  only 
some  new  person  in  office  as  solicitor  for  the 
mere  purpose  of  the  particular  sale,  has 
brought  himself  within  the  re&son  which 
has  led  to  this  rule,  on  the  part  of  the 
Court,  as  to  purchases  by  trustees,  viz., 
that  he  had  acquired  information  which  he 
was  bound  to  convey  to  those  for  whom 
he  acted ;  and  that  the  Court  could  have  no 
security  that  he  would  communicate  the 
information  to  those  who  were  now  placed 
in  the  adverse  position  to  him  of  vendors, 
in  order  that  they  might  have  the  benefit 
of  his  knowledge  to  raise  the  price  as 
against  himself.  Accordingly,  the  Court 
has  laid  down  the  principle,  which  is  one 
of  general  application  undoubtedly,  viz., 
that  it  is  hazardous  in  the  extreme  so  to 
place  the  interests  of  a  man  in  opposition 
to  his  duty  as  to  make  it  impossible  for  the 
Court  to  exercise  any  control  over  him 
because  it  could  not  know  what  was  pass- 
ing in  his  mind,  or  the  extent  of  the 
information  which  he  had  acquired;  and 
that,  therefore,  it  would  be  better  for  the 
interests  and  the  safety  of  mankind  that 
the  Court  should  lay  down  the  positive 
rule,  that  he  should  have  no  part  whatever 
in  bargaining  in  his  own  interest  for  the 
acquisition  of  the  property;  and  in  those 
cases  the  Court  has  refused  to  allow  the 
solicitor  to  become  a  bidder,  even  though 
he  may  have  offered  at  that  time  to  lay 
down  his  functions  as  solicitor  to  the  trust 
estate. 

The  application  of  this  rule  to  trustees 
is  as  strong  in  principle  though  not  in  prac- 
tice, because  probably  the  solicitor  knows 
much  more  about  the  estate  than  a  trustee. 
But  in  this  particular  case  before  me,  I 
have  a  stronger  exemplification  of  it  than 
I  could  have  in  any  other  case,  because 
in  this  case,  though  this  gentleman  has  a 
large  ^ebt,  and  I  feel  the  great  hardship  he 
has  suffered  in  not  having  his  money  paid 
at  once,  he  must  be  acknowledged  to  be  a 
person  having  a  very  large  knowledge  of 
the  estate,  and  the  estate  is  a  very  peculiar 
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one.  The  whok  question  htiis  been  boldre 
me  in  chambers  >^en  Vice  Ghano^lof 
many  timea  It  is  a  case  in  which  there  is 
a  canal)  the  trade  of  that  canal  depending 
a  great  deal  upon  thegoodwiD,  bo  to  speak, 
of  the  persons  who  may  choose  to  send 
their  goods  upon  it.  This  gentleman  has 
been  managing  it,  it  appears  to  me^  veiy 
skilfully  and  ben^ciiUly  for  many  y^ars. 
He  has  been  doing  all  he  could  towards 
the  improvement  of  the  estate,  and  hae  an 
amount  of  knowledge  with  regard  to  the 
estate  which  it  is  difficult  for  any  oth^ 
person  to  possess.  Therefore,  these  testuk 
que  trust  have  a  right  to  say  '^  Let  us  have 
the  full  benefit  of  your  knowledge  on  t^is 
point  wiUiout  any  motive  in  the  shape  of 
interest  which  woukl  induce  you  to  with^- 
hold  it  or  to  diminish  aught  of  the  Talue 
which  you  know  the  estate  possesses,  be^ 
cause  you  may  IsMticy  the  price  may  be 
enhanced  gainst  yourself;  let  tis  haipe 
your  advice  as  an  utterly  free  iwid,  disen* 
gaged  person,  willing  to  give  us  the  whole 
benefit  of  your  information  about  the 
estate,  and  as  to  putting  out  the  estate 
to  Uie  best  possible  advantage  io  th«  ey^ 
of  an  intending  purohaser;  do  not,  there^ 
fore,  put  ydunself  in  the  list  or  eatery  of 
purchasers.'^ 

l%en,  again,  taking  it  in  tho  converse 
way,  allowing  him  to  bid,  would  it  tend 
to  damage  on  general  principles  the  sale 
of  the  estate  %  Mr.  Karslake  has  said  once 
or  twice,  and  his  junior  repeated,  that  ^ 
more  bidders  the  better.  That  may  be  very 
true  in  one  sense.  On  the  other  hand,  it 
may  well  be,  as  was  said  in  the  ease  before 
Lord  Eldon,  that  the  appearance  in  the 
field  of  a  bidder  who  has  a  knowledge 
which  the  otiier  intending  bidders  do  not 
possess^  may  very  well  keep  out  everybody 
else  firom  the  fleld>  because  they  would  say, 
We  know  exactly  what  will  happen;  he  will 
bid  me  up  to  what  he  knows  to  be,  and  he 
knows,  far  better  than  we,  the  exact  value 
of  the  estate ;  wd  if  we  bid  above  that  he 
will  leave  us  in  the  lurch,  and  leave  us  fixed 
at  a  sum  greater  than  the  value  ^ich  the 
estate  possesses :  iMs  will  be  the  probable 
ooQTse;  as  he  knows  intimately  ^e  exact 
value  of  die  estate,  he  will  be  sure  not  to 
let  us  have  it  at  a  farthing  below  that  value^ 
and  he  will  desert  us  when  it  comes  above 
that  sum ;  therefore,  why  should  we  go  to 
the  sale  at  all  when  everything  is  Ukely 


to  be  against,  u?  .^d  noth^iq^fbr  tof  Iii 
the  first  place,  I  hold  the  r^le  to  be  ^I' pur- 
posely avoid  at ,  present  ei^i)g.  woj»)  ^that 
if  those  interested  in  the  estate  say  th^ 
believe  it  to  be  contraiy  tp  ^ir.in^ereslfi 
that  one  who  is  their  trustee '  sbcojil^  b^ 
allowed  to  bid,  that  estate  not  having  been 
put  up  for  dale,  and  no  Httmnpt  havingvb^ea 
made  to  difi^se  of  it>ia  anyotbe^  way,  Ilit 
Court  will  oertainly  givip  wdgiit  to  their 
objeotiony  and  say  tliat  tintihitia  diitindEjy 
deinonstrated  to  the  Court  tba^  other  Myt 
of  eelUng  it  hwve>  failed,  it  w^  viot  ^InHi^BM 
with  the  reasonable  right  wiiitib  diey  kt^ 
to  object  to  ik»  trustee  b^g  allows  to 
come  kii9  oompetitkm  ae  purobaser  m 
bidder  at  the  ,sAle.  ^  It  i»  net  liee«M9F^ 
say  more  thaavthat^^^iAOe  no  uttempt  fa* 
yet  been  made  to  s^  the  fiilliite^<  On^  tdii 
other  hand,  I>  sheuM  be  v^ry  ttnK^etHrtied 
to  find  it  asserted  that  any  livlh^^^tas 
gone  00  far>  as  to  sayv  if  i^trualee  hii 
n  right  to  h»re  the  estate  sold  beeku^  he 
has  a  charge  on  it,  say  by  way  of  iegacyv 
of  20,000/.,  then  tiu4v  though  no>  other  wey 
can  be  found  of  dii^^oeiiig  of  the  estsle,  it 
shall  be  utt^y  impossilide  imd»*'  the  wf% 
of  the  Couft)  and  aifter  Uie  Oouit  hao  «9t»t 
fied  itself  that  iU)body  else  w««ild  btiy,  tb 
constitute  the  trustee  a  purcbaMT;  ^o  met- 
thority,  I  think,  has  gone  so  far  as  that. 
I  think  e  way  mivy  be  fbwad  of  getting 
oiver  that  difficulty^  if  suc^a  diAeoHy 
should  oocuf.  It  i^ppeam  to  me  that  the 
authorities  go  to  this  lengdi,  tbittthe  Oo«i4 
will  not,  a^^vsely  to  those  i^io  «te  edult 
and  who  are  interested  in  the  estate  in  tkA 
first  instance,  allow  the  trustee  to  ^xune  as 
a  bidder.  I  am  therefore  ob%edto  rafoso 
this  motion,  and  I  think  I  mist  refkke  it 
with  costs.  But  at  the  same  time,  I  do  not 
think  it  was  neeeesftry  for  Dr.  Troncliard 
to  employ  two  counsel  to  say  that  he  did 
not  consent,  for  Mr.  Bearson  disdaiMod 
any  intention  of  at^i^  the  oase^  and  <smh 
aidedng  that  Dr.  l^nc^ard  was  not  eereel 
with  thid  notice  of  motion,  I  think  thooe 
oosts  must  not  be  included.  The  eoste  of 
Mr,  Freeling's  and  Mr.  I^^eed'e  olieuks  wjtt 
be  allowed.  The  moticm  will  be  diunisMd 
witii  eosts  as  against  thardiobts. 

Soliciton— MeMra.  Harrison,  Tinch  k  ^etmfaig*, 
for  appelU&t ;  Meesn.  Bobertt  k  SoupMii,  ftv 
rMpoAdnt. 
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74>B»a  Juqffois.1. 
Jime  &      / 

Vovenant  re^ricttve  of  Xfser  of  Land-^ 
Exclusive  Bight  to  supply  certain  Goods— 
Bestraint  of  Trade —  Want  of  MtUualitj/-^ 
InjUfUitibn, 

Up(maton$i€pame(^'iandfWiade'by4h 
pMmt^  faif^eflptrji  adeed  ^feoMnarU  wa$ 
^Mmt^  bp  ike  ptmnketi^  tkat  tk$  plaint- 
iffs ^*  Att  keirei  and  ^uSgn^  should^hme^  {th€ 
4^feiM8im  right'  i>f  tisppfying  tUl  aiet.beer 
gnd'  ponter  ^Uck  mipktM  o^nmtmtd  dti  \metqf 
h$me.  or  oMe^.  6iiiWfi^.<aerAM4.  mighA  be 
mtecUi  <M»  a^part-  qfikesadd piecaof  lamb^ 
imd^tMih\0houkl  be<>pen^'9r  umd  cw.oti 
mn^pmbUcthoum er  -beer^Jtop.'^^ .  Tkedii^eHi' 
dtmtbeom^  ajsubftqtietUpmtrdimtricf  Me 
bund  ^ioitk  natke qfi  th^^mm/knt;  k^^tftm- 
^pmdt opened  a-piddicfhcmlftipamiiheilatui 
cmdfStippMfd  it.mtkMkf'tiBCi'  cfi  kie  vtm 
bMffm§^  rn^Held,  qfirmmg^  ihtt.deeinoniof 

HKM  not.  inmdid  ekker  om  tM  gtmrnd^  of 
$mcefiaii$Uyf,PH!mii  if.  vudualiii/s,  oras.bdng 
in  wurmmmxMs  ttstUrama  of  tmde;  A  d^ 
wimrrertoO'Ml  Hating  the  abo^e  faet^ and 
praping^  am  tt^wOian,  r€$trami9tgt  ike  dtfen^ 
dan^  ftom  oomm$Mn0  abreaehofoQvevkmt 
wa0  aterr^ideds  u  '    ..   •      . 

'  Xhifl  l7asiaa'.$^peal;£nMii  the  decisioD  of 
Stnatty  V.a,  wUeli  is  reikirtedayife^ip.  401^ 
where  tha  &ots  aadviMrganento  of  oDtmsd 
M»  very  foVjr  stated 

Mr.  Oretne  sad  Mr,  .ToumMnd,  for  the 
•]^peUaal^  ihe  de&ndsat 

Mr.  K.K.  Karslakej  and  Mr.  Aprtm^ 
ibrthe.pllftuiliff: 
:   Mn  jQnemifia^plj. 

l09iD  JQfttie»  SiSbWTKf-^Ilde  te  an 
ftptpeal  frctti  /»  deeiabn  of  Yioe  Clfa«ii«e11of 
fitoArt^  ovenruUiig:  a  demuiffer  to  itha  bill 
SNrwBafeQfe<]piitjr;  and  tibe  appeUant  Uiere* 
feve  oomes  before  na. hailing,  thrarwn  upon 
Um  th»  burdeo'of  sheeting  timl,  luwler  the 
fdnnunatatiees  atated  in  this  biiV  tb»  plaub 
laff  caaoot  h&  entMIed  to  ai^  r^JULsf  whateo^ 
•vec  J){ow  the  biU  stales  that  the  plaiBtiff 
has  for  a  eooiideiiable  time  cacried  on  and 
still  does  carry  on  the  business  of  a  brewer, 
and  that  he  waa  entitled  to  '^ceri^n  land  in 
the  town  of  Brighton  which  was  suited  for 
building,  and  so  capable  of  being  and  was 
Naw  Srbus,  88.— ^Ukvo. 


kt^iided  b(^  hinii  tQ  be  d^  wjidr  in  a 
maBner  to>  promote  his  business^'"  It  th^i 
states  ^1)0  purchase  by  a oefltaiB. society  c^ 
a  portion  of  t^  land  j  iiatales  the  tveaty 
whidi  led  tot  tb4t  purohasaand  Ihedeed^ 
which  werethen  execntedt^  sAdAfter  stating 
thi»  deed  by. which  the  tooiaveyaooe  was 
nade^  it  states  the  deed  of  even  datOi  which 
contwns  <  Abe  ^c^emoi^  in  lyi^stipn,  whiqh 
iaa.  ooveimiit,  atnongitio^er.  things  not 
jnateiial  to  tha  psesent  ipuipoe^  m  >  th«ti  tbf 
said  Charles  C$tt>  hi^  ham  and  aAsi^^ei 
should  have  die  ^chMive  right  of  /ii^pJ^^Bg 
ikU  ^  beer  .and .porter  whichi  rn^.h^ 
^niumed  IneFery  hettse  or  oth^r 'building 
Which  mi^t.be] greeted  on  any  oth^  pi^ 
of  the.  said  piece  of  land,  aod  whid)  shonUf 
bj9.opeiied  oriisodiaaM»iiin^  publio'hona^ 
Of  ^beerrflhop."  It.  theHnatl^eaitijatr.  *♦  thfl 
defendaotpwfchaaedth^said.lat  with  notiee 
9ti  9,immbt^  of  the  aaJd  ^sofiie^i^or  with 
notice  in  ^foct,  Of ^  bu^  &r  hia  n^gtototc^ 
mnkt  pneper  -inonky  injiia  title  in.  hie  asid 
punshaaev' would  havohad  expreea  notice  §4 
the  hfireinbefoilMWed  indenfuna  of -povot 
«aota»  or  thofd^eo^nt  hecajno  oth^rwtae 
bouadby  the  ^eame  indentuve."  .It.  then 
atatas  t^t  <'  the*  platntiiff,  in.  e»ei)ciaa  «£ 
fai»/e»3liiAive>  righi  baa  alwaya/baen  luftd 
now  is  ready  and  willing,  and  pioviiaiiely 
to^  the  instfitulioii  ot^hk  aait  has  >  offered 
to  4diiQ  daff»danl;,[.to  supply  to  the.ordens 
Irom  tikno  to  tiroe  of  tited^eodant  for  oont 
smiptioA  iA;thos$id  'iDake  of  JQdinbniigh') 
b^er^h^nsevale,  beer  and  poiitear,4dl  ol  good 
qimlitif,  in  roqoiiiteqnapktitk^  aadat  mwdceil 
er  jEmut  aad  Teaa^a^e  piiasa»  aa  specified 
iatfiesaoieoffev;  h«tthedelend*nt  refwaea 
sueh  offcar^aad  denies^  the  plaintiff's. said 
e9ehiaive.righty  and  itnsiata  timt  the  dcifeiH 
dant.  haa  &he.ri|^  of  snpp^g  the  satd 
bearhonae  ^fioom  brewenea  other  than  tha 
phiin{tiff'&''  Ilieft  the  prayer  of  the  bia  is 
in  aoQordanee.with  the  paregiaphwhich  I 
have  just. stated,, repesitii^  the  same  oSiHf 
and  a^ing  for  an  ii^iunetfton  in  support  of 
the  eKdusire  right  so .  aet  up.  STow,;  to 
Mswer  to  that  eaae,  many  ol^ections  ha^ 
been  raiaed  to  the  le^ty  of  this  eovananl 
and  to  the  jurisdiction  of  this  Court  to 
^Offca  Budsi  a^eoYj^nanit,  oiv  aH  aU  evonts^ 
aa  to  the  prc^et^F  of  the  Oonrt  intefMing 
in  such  a  manner  ai  to  grant  the  relief 
which  is  aou^t ;  and  it  has  been  said  thal^ 
eyen  if  the  plaintiff  has  any  ri^^t,  he  ought 
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to  be  left  to  assert  tliat  right  in  a  coutt  of 
law.  I  thiak,  in  the  first  place,  it  is  Tery 
materid  to  consider  the  question  which  has 
been  discussed  as  to  whether  covenantsof  this 
nature,  or  this  covenant,  actually  do  or  does 
run  with  the  land.  We  had  occasion  rery 
recently  (1 )  to  consider  the  authorities  appli- 
cable to  this  question,  many  of  which  have 
been  cited  to<us  to-day.  The  first  is  the 
case  of  TuUc  v.  Moxhay  (2),  before  Lord 
Cottenham,  who  says :  **That  the  question 
does  not  depend  upon  whether  the  cove- 
nant runs  with  the  land  is  evident  from 
this,  that  if  there  were  a  mere  agreement 
and  no  covenant^  this  Court  would  enforce 
it  against  a  party  purchasing  with  notice 
of  it ;  for  if  aa  equity  is  attached  to  the 
property  by  the  owner,  no  one  purchasing 
with  notice  of  that  equity  can  stand  in  a 
different  situation  from  the  party  from 
whom  he  purchased."  Then  he  went  on  to 
observe  with  respect  to  questions  which 
have  arisen  with  reference  to  devolutions 
of  covenants  of  this  kind  having  been 
decided  upon  certain  definite  principles  as 
regards  the  covenants  running  with  the 
land.  In  like  manner^  in  the  case  of 
WiUon  v«  Hart  (3),  which  was  deckled 
by  the  then  Loids  Justices,  where  the 
owner  of  a  freehold  house  entered  into 
a  covenant  with  the  plaintiff  who  was  a 
preyious  owner,  that  the  building  should 
not  be  used  as  a  beer-shop,  and  the  house 
was  afterwards  let  to  the  deifendant  ad 
tenant  from  year  to  year  without  express 
notice  of  the  covenant,  it  was  held,  affirm* 
ing  the  decision  of  the  present  Lord  Chan- 
cellor, that  although  the  covenant  might 
not  at  law  ran  with  the  land  the  defendant 
was  bound  by  it  in  equity;  and  the  lat« 
Lord  Justice  Knight  Bruce>  in  the  case  of 
EhMaUosv.  0ib8O9i(i),  puts  ^  matter  aa  a 
matter  of  principle,  not  depending  upon  any 
such  distinction.  He  says,  '*  Reason  and  jos* 
tice  seem  to  prescribe  that,  atleastasageneral 
rule,  where  a  man,  by  gift  or  purchase, 
acquires  property  from  another  with  know- 
ledge of  a  previous  contract  lawfully  and 

(1)  Hia  Lordtthip  was  referring  to  the  case  of 
Keates  v.  Lyon,  anUf  p.  807. 

(2)  11  Beav.  671 ;  a.  c.  18  Law  J.  Rep.  (ir.s.) 
Chaao.  S3 :  on  ^>pMl,  2  Ph.  774. 

(8)  35  Law  J,  Rep.  (N.8.)  Chanc  569;  s.  c, 
Law  R^p.  1  Ch.  Ap  463. 

(4)  4  be  Gex  &  J.  276,  282;  b.c.  21  Law  J. 
Btp.  (tf.B»)  Ghane.  165. 


for  valuable  consideration  made  ixy  Idn 
with  a  third  person  to  ose  and  employ  the 
property  for  a  particular  purpose  in  a  speci- 
fied manner,  the  acquirer  shall  not,  to  the 
material  damage  of  the  third  person,  in 
opposition  to  the '  contract,  and  inconsis- 
tently with  it,  use  and  employ  the  property 
in  a  manner  not  allowable  to  the  giver  or 
seller."  Now  it  appears  to  me  Uiat  upon 
the  statements  in  this  hill  the  defendant  is 
cleariy  bound  by  notice  of  tihe  present  cove- 
nant; and  that  therefore,  assuming  the 
covenant  to  be  ot^rwise  nnobjeetionablfl^ 
he  cannot  be  heard  to  say  that  he,  having 
purchased  this  property,  and  no  doobc 
having  purcha^d  it  at  a  smaller  price  in 
consequence  of  the  title  being  incumbered 
with  the  restdctions  contained  in  this  cov<>- 
nant,  can  now  openly  disregard  tlM  provi- 
sions of  the  covenant  The  objections  which 
have  been  raised  are,  first,  that  this  coveh 
nant  is  void  for  naeertainty ;  but  I  thoik 
the  material  qsestion  to^  eonsider  is^  what 
is  it  which  the  vendor  here  covumants  fort 
In  the  first  place,  this  is  a  covenmt  entered 
into  as  a  part  of  a  transaction  which  re- 
sulted in  the  sale  and  purchase  of  a  pieee 
of  land ;  it  is  one  of  the  eovenantB  oontained 
in  the  deed  of  even  date  conteinporaneottsfy 
with  the  conve}^ance  of  the  land ;  it  is  a 
part  of  that  transaction;  and  what  the 
vendor  covenants  for  is  that  he  shall  have 
the  exclusive  right  of  supplying  all  ale, 
beer  and  porter  vdiieh  shall  be  conuamed 
in  any  building  erected  on  this  particnlar 
piece  of  land  which  shall  be  nsed  as  a  beer* 
housa  Now  that  is  a  ri^t  which)  of  cooise, 
is  capable  of  being  abusedf-^capabhr  of 
being  waived,-— capable  of  being  Icet ;  and 
if  at  any  time,  either  in  the  progress  ai  this 
suit,  or  at  any  other  time,  it  can  be  ^ewn 
tiiat  it  has  been  so  abused,  so  waived,  oc  so 
lost,  then  there  would  be  good  groFond  for 
saying  that  this  Court  o«^t  not  to  ioter^ 
fere  in  fevonr  of  a  person  who  might  other- 
wise be  entitled  to  the  benefit  of  it  Bnt  I 
am  at  a  loss  to  see  how  it  can  be  said  that 
there  is  anything  like  uncertainty  in  this 
covenant  It  m^t  be  said  tiiat  the  oort^ 
nant  is  too  wide>  that  it  is  too  general ;  b«l 
how  can  it  bo  said  to  be  nnceitain  when  it 
is  ihe  exclusive  right  of  sopplying  all  ak^ 
beer  uid  porter  t^at  might  be  consumed  in 
this  house?  Itappearstometobeimpoesibie 
to  8a]r,  with  any  reasonal^  chance  f^  sot^ 
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«de8»  tkat  thb  is  a  eoTonant  in  any  degree 
tmcertaui.  B«ttheiitheaHthorityof  CoSiW 
V.  Flrnnb  (5)  is  cdted^  and  it  is  stated  that 
is  a  clear  autkority  for  the  proposition 
.thataeovenant  of  this  kind  is  so  uncertain 
that  a  Court  of  equity  wiU  uot  enforce  it 
I  confess  I  entirely  agree  with  the  learned 
Vice  Chancellor  that  the  case  of  GoIUm  t. 
jPlumb  does  not  in  the  least  degree  gorera 
this  eaaa.  Lord  Elden  obsenred,  as  stated 
in  the  report^  that  it  was  very  infirm  in  its 
terms*  It  wa«  a  covenant  not  to  sell  or  dis- 
pose lof  water  from  a  well  to  the  injury  of 
the  proprietors  of  the  waterworks,  their 
heirs,  executocs,  adminifltraters  and  assigiis; 
and  then  Lord  Eldon  says,  '^  I  never  met 
with  aneh  a  covenant  as  ^is,  upon  which  I 
must  try  in  each  instance  whether  the  act 
of-  sellifi^  the  specified  quantity  of  water 
m  a  pr^udioe  to  the  proprietors  of  these 
waterworks."  He  is  there  obviously  ren 
lenring  to  the  very  peculiar  language  of 
tiiai  partknlar  covenant ;  a«d  the  question 
as  to  whether  it  was  or  was  not  to  the  pro- 
jttdiee  of  the  proprietors  of  the  waterworks 
was  necessarily  involved  in  the  very  terms, 
and  expressed  by  the  terms  of  the  covenant 
itself;  of  course  it  must,  tberelbrev  have 
been  expressed  in  the  terms  of  the  injunc* 
tion;  and  therefore  he  said  that  a  Court 
of  equity  oonld  not  have  smy  jurisdiction 
which  it  ought  to  exercise  upon  sudi  a 
covenant  as  that  But  that  covenant  has  no 
resemblance  to  the  present  covenant,  because 
this  is  not  a  covenant  not  to  sell  ale,  beer  or 
porter  to  the  prejudice  of  the  plaintiff ;  it  is  a 
covenant  that  he  shall  have  the  exclusive 
right  of  supplying  all  ale,  beer  and  porter 
consumed  upon  these  premises.  Therefore, 
the  question  as  to  whether  it  is  to  his 
pn^indioe  ia  one  that  cannot  be  raised, 
becauae  the  extension  of  a  man's  trade  is 
of  coarse  to  his  benefit,  and  the  diminution 
of  that  trade  mast  be  to  his  prejudice* 
Therefore  it  clearly  iq>pear3  to  me  that  the 
case  of  Collins  v.  Flwnb  has  no  application 
to  the  present  case.  Then  it  is  said, 
secondly,  that  there  is  a  want  of  mutuality. 
What  I  have  already  said  with  respect  to 
the  nature  of  this  covenant,  and  the  right 
which  is  acquired  thereby  by  the  vendor, 
aad  the  cureitmstances  under  which  that 
right  was  acquired,  I  think  has  disposed  of 
that  objection  as  to  the  want  of  mutuality. 
But  I  go  even  further  than  that,  and  I  say 
(5)  16  Vet.  i5i,  460,  461. 


that  even  supposing  it  had  been  expressed 
in  terms  as  being  a  mere  option,  supposing 
there  had  been  a  covenant  for  a  valuable 
oonsiderataon,  being  a  part  of  the  trans- 
action of  the  sale  and  purchase  of  the  land^ 
that  so  long  and  so  often  as  the  vendor 
chose  to  exercise  a  particular  right, — that 
is,  the  right  of  supplying  all  ale,  beer  and 
porter, — ^he  should  have  that  exclusive 
right,  would  it  be  sidd,  because  it  was 
opdonal  on  his  part,  therefore  there  was 
a  want  of  mutuality,  and  ^lerefore  it  could 
not '  be  enforced  1  I  apprehend  that,  being 
for  valuable  coneideralion,  such  a  covenant^ 
although  it  was  expressed  to  be  only  con* 
ditional  upon  the  exercise  of  a  v^tion  on 
the  part  of  one  side  or  the  other,  that  being 
expressed  in  the  covenant  would  not  be 
any  objection  to  the  validity  of  such  a 
covenant  I  think,  Uierefore,  there  is  no 
objection  as  to  the  want  of  mutnality.  Of 
course,  a  right  so  acqcdred  is  one  which, 
like  all  other  rights,  must  be  reasonably 
exercised;  and  of  course,  as  Mr.  Oreene 
put  it,  if  a  man  having  a  right  to  sell  ale, 
beer  and  porter,  were  to  sell  some  poisonous 
concoction  which  he  chose  to  coll  ale,  bee^ 
or  porter,  ^t  would  not  be  a  reasonable 
exercise  of  that  right;  neither  wo\ild  it  be 
so  if  he  were  to  sell  good  ale,  beer  and 
porter  at  an  unreasonable  price.  Then  ^e 
third  objection  that  has  been  urged  is,  that 
this  is  an  unreasonable  restraint  of  trader 
Now,  in  the  first  phu;e,  I  think  the  rule 
which  is  laid  down  in  the  leading  case 
which  has  been  cited,  and  which  is  always 
referred  to,  of  MiUhdl  v.  Reynxdds  (6),  is, 
that  where  the  restraint  is  not  general, 
but  partial,  and  is  for  valuable  consider* 
ation,  then  it  cannot  be  said  to  be  an 
unreasonable  restraint.  But  here  it  is  said 
that  it  is  unreasonbte  in  one  respect,  because 
it  is  perpetual  I  think  the  rule  upon  that 
subject  has  been  weU  settled  by  authority, 
and,  as  I  understand,  the  rule  is  this,  that 
where  there  is  a  restraint  on  a  person  from 
carrying  on  trade,  when  it  is  unreasonable 
in  law,  then  the  person  carrying  on  trade 
can  apply  to  the  Court  to  have  it  removed. 
The  restraint  may  be  limited  as  to  space^ 
though  general  as  to  time,  and  falls 
within  this  rule,  that  a  restraint  preventing 
a  person  from  carrying  on  trade  within  a 
certain  limit  of  space,  though  unlimited  as 
to  time,  may  be  good,  and  the  limit  of 
(6)  1  P.  Wms.  181. 
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ispace  may  be  according  to  ^e  trtiAe  h» 
icatriesr  on.  As  an  instance  of  these  cove- 
nants, I  may  mention  also  the  case  of 
Wilson  V.  Hart,  It  "was  a  specific  covenant 
entered  into  with  a  person,  his  eirectrtots 
and  assigns.  And  tiien  -v^ith  respect  to 
this  particular  covenant,  it  does  seem  to  be 
one  which  the  Court  cannot  foil  to  take 
judicial  notice  of  as  being  a  covenant  which 
is  extremely  common;  and  every  Cotirtof 
justice  has  had  occasion  to  consider  thede 
brewers'  covenants ;  and  therefore  the 
Courts  must  be  taken  to  be  cbgniiaht  of 
the  distinction  between  what  are  called 
free  public-houses  and  brewers'  publle- 
houses,  which  are  subject  to  this  veiy 
covenant  Certainty,  in  my  opinion,  we 
should  be  introducing  vety  great  uncer- 
tainty and  confusion  into  a  very  large  and 
important  trade  if  we  were  now  to  enter- 
tain any  doubt,  or  suggest  any,  as  to  the 
validity  of  a  covenant  so  extremely  connnon 
as  this  ia  I  think  there  would  be  no  ground 
for  that  sort  of  distinction  which  has  been 
relied  upon;  namely,  that  such  ft  bovenalnt 
might  be  good  fbr  twenty-otie,  i5fty  or  one 
hundrod  years,  but  that  it  is  not  good  if  H  is 
entered  into  as  part  of  a  transactioii  where 
the  fee  simple  of  a  property  is  conveyed; 
and  in  accordance  with  suefr  iionvcyanfce 
the  covenant  is.  made  with  the  vendor,  his 
h^  ancl  aasigns.  '  I  think,  therefore,  that 
JM)  auch.objectionJQ  to  the  covenant  can  be 
sustained,  jespecially  when  they,  are  raifsed, 
as  they  are  raised,  at  the  present  stage  of 
this  cause ;  because,  although  at  some  future 
period  of  this  eause,  upon  a  motion,  as  4n 
the  case  of  HiiU  v.  Cr^ll  (7),  circuriistances 
.  Dftay  be  shewn  which  render  it  improper  for 
the  Court  to  interfere,  or,  as  has  \>een 
suggested,  it  may  be  shewn  at  some  future 
time  either  thAt  th6  right  claimed  by  the 
plaintiff  is  one  which  he  has  placed  hinrtelf 
m  such  a  situation  as  that  he  ought  not  to 
be  allowed  to  exercise  it,  or  that  the  defen- 
dant had  not  notice  of  the  oovehant  when 
he  purchased  the  property.  All  of  thdse 
things  may  be  proper  grounds  of  objection 
upon  the  hearing  of  the  motion  or  upon  the 
hearing  of  the  cause,  and  then  it  might 
possibly  be  said  that  the  case  of  HiiUr  v. 
CroU  might  have  some  application  to  the 
question,  But  this  raises  the  general 
abstract  question,  whether  a  person  stated 

(7)  2  Ph.  60;    ■.€,   li  Law  J,  Eep.   (»r.s.) 


tb  hi^ve^oilee  of  bMltf  a.  ^ot^attt^ia^  td  te 
hovtnd  by  it'or  noti  Tbm  if'^i^cte  to  loo^ 
Mr  ^ibse  eafiefl,  in  my  pinion;  it  iavery 
difficult  to  rteoncild  the  case  of  SUh  «. 
CroU  wiHh  the  etaiteJdiLunU^v.  Wm^ur^ 
wiiich  last-mentioned  c$8»  haa  bees  re- 
peatedly ftrflowed;  a^d  if  HniUr^.  OrM  m 
to  stand  with  thttt  case  at  aH  itie&ii^iUyfae 
vipontheparUctdiir'cihJtixitstbncftfrofthe^Mtt. 
What  we  have  "b  deal  with  here  it  ^the 
giemetal  abeitraot  qu^fiiM^  and  'mpeD'tiuit 
I  can  only  say,  that  I  ^entirely  agree  inA 
the  conclusion  at  whjdh  At'  leaSticd  ¥ke 
Chancellor  lias'  lutived,  and  I  tUnk  tMs 
appeal  must  b^'di^miMed,  widh  eostn. 

LoRi»  JtrsKOK  OftfFMXtk — He  iqipealin 
this  case  is  ^from  '  m  4ttxler  ovemd^Bg 
a  demurrer,  And  ^hercrfbi^  the  whok  Ques- 
tion to  be  dedded  Is,  wikeUier  itpes  the 
statements  in  the  billthb  pkistifPig  entitled 
to  any  relief:  OrieUHliff  at  lei«t  i  tibink  is 
<^ertain,  and '  that  ^  Stat  jfite  plaattf 
ii^annot  ^u^tein  a  bill  in  this  Cocut  beis 
without  remedy  «i«Dgether;  it-  is  picitly 
plaiti  that  this  is  aedvbnaeitwfaidhdbesaot 
TUn  w^h  the  Iw&d.  TheA  with  veqwct  to 
l^e-  allegations  in  the  Mir  the  trtmnKtim 
lb  k  simple  one;  it  bia^e  bf  tlie  plaii^tf 
of  land;  And'  w&en  he'stid  tbtt  btstd  he 
^t^pulated  f(^  *■  pOiiictiUa-  oovenant  'Eke 
h^  stat^  Uial  the  phdnrtiff  wesat  thedate  of 
the  sale^  And  ha»  been  and  tftiltid,  a  brener, 
oltrryitig  i^  a  plirtkulttr  bueinesa  a*  a  par- 
tdcular  ^aoe  in  B^rigbdon,  and  it  «tateff  ttimt 
the  defendant  had  notice  of  the  oevenant 
in  question^  add  then  it  Miaikes  iMs,  wladi 
is  Ve^  material/in  tiie  14th  p$XMgnfb,xi 
^e  bill,  that  ^<  the  >  plaintiff^  ia  exendse 
of  his  exiclu^V6  right,  Jmv  idwajB  been  aid 
now  is  r^sady  and  wiliittg,  attd  prefvioddy 
to  the  instiUitidn'of*  this  suit  hne  ofieied'to 
the  detendant^  to  aufpfdy  ^to  the  oideia  £nim 
time  to  time  of  the  dt^ndant  for  eoi- 
sumptlon  in  l^e  s^dd '  Duke  of  fiddabiBgli ' 
beer-ho>use,  <de,  beer  emd  portes,  ail  of  good 
quality,  in  requisttequatititiesy  and st  mar- 
ket or  fair  and  reasonable  prieee^  as  specified 
in  the  same  offbr*^;  and  the  tetme  of  the 
oovenant  ars,  *^  thftt  CSmutI^  Gatt^  hia  heirs 
and  assigns,  ^all  have  the  escdtisiito  right  of 
supplying  all  i^le,  beer  and  potter  which 
may  be  consumed  in  eveiy  hcmse  or  d&ker 
building  vdiich  mi^  be  ermted  on  any 
otiier  pait  of  the  said  piece  of  laad,  and 

(8)  IDeGez,  M.  lbG.604;  •.<).  5  De  Gex  & 
Sm.  485;  21  L&w  J.  R^.  (M.S.)  Chaoc  898. 
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vflMxr  shall  h%  ^peaod^r  xmA  aaao  im^ 
|rabl»>boiia»  or  b^er^shop.'' .  And/Mn  Catit 
^hftinstlf  18  pUintiff^  tberoibre  w#  l^ve  po- 
thitig  to  do  wilh  iprhat  the.  »tfit6>  of  tium^ 
^oiglit  be  tf  be  had  assigned  %h9  d^odror  if 
he  bud  died,  or  aaytbJEng  of  <ibat  deaervpUou; 
.but  simply  the  questiioD  between  >lx.  Ceitt 
being  vendor  And  tbia  gentleiimo^  who*  pvur- 
ohased  tbia  propeirtjy  witib  oetice  of  the 
cofveiiaBt  in  question*    Now^  first  of  idi, 
mpen  that  isoTeuant  it  was  aaid  tbatt^ 
ease  was  l^  G^Uins  y.  Fhtmh^  whi<^  it 
'jeeztatoly  is  aoli    H  in  the  caae  of  CoUms 
,.v,:Pltmb,  the  words  had  been  left  out  at 
the  end  o£  tbe.  coveaMit^  *'  to  the  injury  of 
ithie  phantifli;''  then  the  eaae  w^rdd.  have 
:beea  very  like  it,  beeaiyn^  the  cov^mut  in 
4MUm$  v^'  Fi^mi.  tiiaa  nort  to  s^  to  tb^e 
•MiQvay  of  tbe^pMntiff,  but  that  they  mig^t 
[seU  "water  aa  long  as  they  did  npt  ix^ure 
^the  pklntilf ;  and  l^refore  on  eaoh  occa- 
\)B»my  afB  Lord  £ldK)n  ^isidt  it  would  haye 
r  becb  neeessary*  to  try  the  question  whether 
/the  sale  w4s  t^  the  injury  oi  the  plaint^ 
309  notL  ..Nothing  of  that  desenptioii  would 
v>be'  nepeseany  heue;  as  I  hftve  atre^y  said, 
jiwe  vHiatasMtme  the  14tb  paragraph  of  the 
biMi  to  be  true,  and  therefore  it  inust  be 
'Admitted  that  there  baa  been  no  breach  of 
any  iciod  DO  the  part  of  tlie  plaintiff  in 
\  ofeni^tomake  and  making  the  requisite 
,ianpply,of  tbrt  which  it  would  be  ii^erred 
-ihe  was  bound  to  lUake  from  the  oontents 
:'of;tlie  indenture  in  question.  Then,  bey<md 
i.that,  it  is  said  tltait  this  covenant  is  unoer- 
iitaia^  which  it  clearly  is  not^   I  do  not  see 
't.Mw  anything' can  be  more  oeitain  than 
')  that  a  Man  is  to  have  the  exclusive  right 
;  'oi  snp^lytug  a  particular  public-house  with 
{>ale^-beiNr  aaad  porter.  There  undoubtedly  is 
o.noihiug  uncertain  about  that.   And  again, 
irithaa  beea  held  in  the  ease  of  Holmes  v. 
.'the  Eastern  Ckmmttee  Railway  Oompany  (9) 
.that  agrtnit  of  an  exelusive  right  of  Uiat 
.  deseriptioni  contained  in  a  covenant  is  equi- 
valent to.  a  negative  covenant.    That  being 
•  «o,.  it  brings  the  case  in  principle  completely 
wkhia  the  cases  which  have  been  decided 
on  negatire  covenants ;  the  cases  of  Holmes 
;   T.  ike  JSaeitm  C&unties  Railioay  drnipojay^ 
Rolfe  IV.  Rolfs  (1 0)  and  Lundey  v.  Wagner, 
With  respect  to  the  case  ot  Hills  v.  Croll, 
there  ia  great  similarity  between  that  case 
and  the  present  Lord  St  Leonards^  in  his 

<9)  3  K*y  A;  J.  676. 
(10)  16  Sin.  8& 


jj^dgment  in  Lumlcy  t«  Wagner,  said  that 
he  decided  that  case  under  tiie  particular 
•circumdtanoea  of  it  If  the  pzincipfe  in  Sillf 
V.  Civll  li^a  down  this  proposition^  that 
wherever  there  is  an  allegation  which  t^ 
Court  cannot  ^foroe,  therefore  it  is  to  de- 
cline to  act  upon  a  negative  covenant,  all 
X  can  say  is,  that  the  principle  laid  down 
in  Hills  v.  CroU  is  distinctly  opposed  tp 
Moifs  T*  Rolfe,  and  is  distinctly  opposed  to 
Limits  V.  Wagner. 

Then  with  respect  to  its  being  a  covenaot 
in  restraint  of  trad^  That  again  is  clearly 
npt  so;  and  in  poiQt  of  fact  it  does  n^t 
go  beyond  the  ordinary  brewers'  covenant, 
.^X^pt  in  this  particular^  that  in  the  ordi- 
nary brewers'  covenant  you  generally  have 
^e  lessor  and  lessee,  or  the  mortgagor  and 
mortgagee,  whereas  this  is  a  sale  of  a  piecJ9 
of  land  under  different  circumstances.  If 
authority  were  wanted,  there  is  abundance 
of  authority  on  the  subjecit  that  a  covenant 
of  this  description  is  not  void  according  to 
the  principles  which  are  clearly  laid  down 
in  this  court 

Upon  all  these  ffrounds  I  am  dearly  of 
opinion  that  the  demurrer  was  properly 
overruled  in  the  CSourt  below,  tjiat  there 
ia  no  ground  for  this  appeal,  and  that  it 
must  be  dismissed  with  costs. 

Solicitors — Messrs.  Senior,  Attree  ^  Johnsoti, 
agents  fur  Messrs.  Hill  &  Fiie-Hngh,  BHghtMi, 
f>r  plaintiff;  Mr.  H.  Smith,  sgeni  for  Mr. 
Dempster,  Brigbton,  for  defendant. 


ALTOK  «.  HABBISONr 
POTSBB  «.  HAJtRISON. 


Lords  Jdstioes. 
July  16. 

Deed  —  Conveyance  fraudulent    vnthin 
13£Hz.c,5, 


statute  IZEliz,  c.  5. 

It  makes  no  difference  as  regards  the  act 
13  Eliz,  e,  5.  whether  or  not  a  deed  executed 
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in  eircumstanees  such  as  the  above  oomprue$ 
oM  the  property  of  the  debtor. 

The  question  on  this  appeal  from  a  deci- 
sion of  Stuart,  V.C.  related  to  the  validity 
of  a  deed  of  trust  executed  for  the  benefit 
of  five  creditors  of  the  grantor. 

T.  L.  Harrison,  a  nail-maker  at  Helper, 
was,  on  the  8th  of  June,  1868,  by  an  order 
made  in  these  suits,  directed  to  bring  into 
court  on  the  2ud  of  November,  1868,  to 
the  credit  of  the  causes,  the  sum  of  1,327/, 
1$,  3d,  which  had  been  found  by  the  chief 
clerk  to  be  due  from  him  as  a  trustee.  The 
order  was  served  upon  him  on  the  1st  of 
October.  At  that  time  Harrison  was  con- 
siderably indebted  to  various  persona 

On  the  24th  of  October,  the  indenture 
in  question  was  executed,  by  which  Harri- 
son conveyed  to  two  trustees  certain  free- 
hold property,  and  also  assigned  to  them 
Certain  personal  effects,  subject  to  a  proviso 
that  if  he  should,  (m  the  29th  of  April, 
1869,  pay  to  five  of  his  creditors  who  were 
parties  thereto  the  several  debts  mentioned 
in  the  schedule,  the  property  ahould  be 
reconveyed  and  retransferred.  The  creditors 
covenanted  in  the  mean  time  not  to  sue ; 
and  it  was  provided  that  Harrison  should 
be  permitted  to  remain  in  possession  of  the 
property  for  six  months,  but  so  as  not  to 
let  in  or  permit  any  execution,  extent, 
sequestration,  or  other  process  against  the 
real  or  personal  estate  comprised  in  the 
deed,  or  against  Harrison,  his  heirs,  execu- 
tors or  administrators,  in  respect  thereof; 
and  in  case  any  such  should  be  attempted 
to  be  enforced,  the  permission  thereby 
authorized  was  to  cease.  A  power  of  sale 
was  given  to  the  trustees  in  case  default 
should  be  made  in  payment  of  the  debts. 

The  deed  was  duly  registered  as  a  bill 
of  sale.  It  substantisdly  comprised  all  Har- 
rison's property. 

Harrison  having  failed  to  pay  the  money 
into  court  in  accordance  with  the  order,  a 
writ  of  sequestration  waa  issued,  under 
which,  on  the  23rd  of  December,  1868,  the 
sequestrators  took  possession  of  the  freehold 
property  and  sei^  the  personal  effects 
menti<med  in  the  deed.  On  the  following 
day  the  trustees  gave  notice  of  the  deed  to 
the  sequestrators,  and  required  possession 
to  be  delivered  to  them  as  owners  of  the 
property.  A  motion  was  then  made  in 
the  suit  by  the  trustees  of  the  deed  that 


the  seqvestntora  m^  be  ooderad  to  with- 
draw from  possession,  And  for  an  inquiry 
as  to  damages.  The  aequestratojs  Aleo 
moved  for  leave  to  sell  the  property.  0# 
these  motions  coming  on,  an  inquiry  wm 
directed  as  to  whether  the  trustees  had  any 
and  what  interest  in  the  proper^.  The 
chief  derk  having  aerti^ied  that  the  trustees 
had  no  interest  in  the  property,  they  moved 
to  vary  the  certificate,  when  the  Vice  Chan- 
cellor held  that  the  deed  vsa  valid,. and 
varied  the  ceitificateaccordin^y,  by  finding 
that  the  trustees  were  entitled  U>  the  pru- 
perty.  The  sequestratprs  a{^>ealed« 

Mr.  Mackeson  and  Mr,  W.  W,  Cooper^ 
for  the  appellants. — This  deed  was  fraachi* 
lent  within  the  statute  13  ElU.  c.  &.  Tkw0 
cases  all  depend  upon  the  intents  A  debtor 
may  at  any  time  pay  any  one  of  h^s  eredi^ 
tors  in  preference  to  others;  but  iit  must 
be  a  real  payment  in.  cash.  A  mortgage  at 
all  his  property  does  &ot  fall  within  tha^ 
doctrine,  and  there  is  mo  ease  where  audi 
a  mortgage  has  been  supported*    From 

Moibird  v.  Ander^OA,  5  Term  Rep*  235» 
to 

Wood  V.  Dixie,  7  Q.B.  Hep.  892, 
all  the  cases  go  to  paj^ment  only,  and  not 
to  such  a  sweeping  mortgage  as,  thi».  The 
very  completeness  with  which  all  the  pior 
perty  is  included  proves  the  intent^  U> 
defraud  all  creditore  exoept  those  specially 
provided  for  by  the  deed. 

See  Evans  v.  Jones^  4  Law  J.  Rep.  (n.s.) 
Exch.  25;  s.  c.  3  Hurls.  <fc  C  68. 
The  words  of  the  act  of  Elizabeth  may  b^ 
compared  with  the  almost  identical  mida 
in  the  Bankrupt  Act  {12  4  13  Vid.  c  136. 
s.  67).  It  canaot  and  will  not  be  contended 
that  this  deed  would  not  have  constituted 
an  act  of  bankruptcy  within  the  la^er  act 
The  like  infertace  nmst  be  drawa  that  it 
comes  within  the  earlier  act — 

Stetoart  v.  Moody,  1  Cr.  M.  &  R.  777; 
s.  c.  4  Law  J.  R&p.  (n.&)  Exch*  65. 

Goodricke  v.  Tc^lor,  2  De  Gex,  J.  A  S. 
135. 

ExparU  FoxUy,  Law  Rep.  3  Ch.  515. 
[Low>  Justice  Giffa&d. — The  two  acta 
have  very  different  objects.  I  do  not  think 
that  inferences  can  be  drawn  in  the  same  way 
in  both  cases.  We  have  nothing  to  do  with 
acts  of  bankruptcy,  and  I  cannot  see  any 
application  of  cases  oouceming  bankraptoy. 
Have  you  not  to  satisfy  me  that  the  arrange- 
ment was  one  for  the  debtor's  own  benefit?] 
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Wd  Bay  t^ftt  the  eireumstancea  apparent 
on  the  face  of  the  deed  and  the  facts  whidi 
have  been  proved  sufficiently  demonstrate 
fraud.  Theare  is  no  case  where  a  conveyance 
of  this  kind  for  the  benefit  of  particular 
creditors  has  been  supported — 

Ntmn  V.  WUmxite,  8  Term  Rep.  521. 

Mr,  DickinjBon  and  Mr,  Soltmum,  fbr  the 
trustees  of  the  deed,  were  not  caUed  upon. 

LoKD  JuBTicB  Cto"PARi>. — ^There  is  no 
doubt  that  Harrison  executed  this  deed  at 
a  time  when  he  knew  that  a  writ  of  execu- 
tion would  be  issued  against  him  for  not 
obeying  the  order  to  pay  in  money.  I  think, 
however,  that  the  law  has  been  accurately 
laid  down  by  the  Vice  Chancellor  con- 
sistently wit^  a  lat^ge  body  of  authority, 
His  Honour  says  r  <*  The  question  in  this, 
as  in  all  other  cases,  is,  as  to  the  bona 
Jlde*  of  the  transaction.  If  the  deed  of 
mortgage  and  bill  of  sale  was  executed  by 
Harrison  hon^itly  for  the  purpose  of  giving 
a  security  to  the  fil«e  creditors,  and  was  not 
a  contrivance  resorted  to  for  his  own  per- 
sonal benefit,  it  is  not  void,  but  must  have 
effect"  There  is  no  doubt  that  under  this 
deed  these  five  creditors  are  to  have  the 
property,  and  are  secured  by  means  of  it 
Two  alignments  have  been  raised :  first,  from 
the  proviso  giving  special  powers  to  the  trus- 
tees, under  which  the  debtor  obtains,  it  is 
said,  a  benefit;  and,  secondly,  from  the' 
lact  that  the  deed  includes  the  whole  of 
the  property ;  and  these,  it  is  contended, 
prove  the  deed  to  be  fraudulent.  As  to  the 
proviso,  I  cannot  infer  from  it  that  the  deed 
is  not  intended  to  operate  according  to  its 
tenor.  It  was  a  mortgage  whidi  was  not 
to  become  absolute  unless  execution  issued. 
If  execution  issned,  then  the  mortgi^es' 
powers  were  to  become  at  once  exercisable, 
and  the  trustees  were  to  take  possession. 
The  evidence  also  shews  that  this  deed  was 
to  have  this  effect  As  to  the  second  point, 
I  may  observe  that  we  are  not  now  dealing 
with  the  law  of  bankruptey.  I  asked,  during 
the  argument,  why  proceedings  in  bank- 
ruptcy had  not  been  taken.  The  answer 
was,  that  tile  appellants  relied  upon  the 
invalidity  of  this  deed.  If  this  appeal  suc- 
ceeded, the  only  effect  would  be  that  the 
sequestrators  Would  get  paid  in  full  whilst 
the  other  creditors  would  get  nothing,  a 
case  exactly  similar  to  that  now  complained 
of    I  have  no  hesitation  in  saying  that,  if 


the  deed  is  bona  JiSe,  it  makes  no  differ- 
ence, so  far  as  regards  the  statute  of  Eliza- 
beth, whether  or  not  it  includes  the  whole 
property.  By  bona  fide  I  mean  that  the 
deed  is  intended  to  operate  according  to 
its  tenor,  and  is  not  a  mere  cloak  for  pro- 
viding something  for  the  benefit  of  the 
person  who  makes  it  In  case  of  a  bank- 
ruptcy it  might  be  very  different  The 
appeal  must  be  dismissed  with  costs. 

SoUdton—Meisrs.  Scott  &  Co.,  for  pTftintiff  in 
first  rait;  Mr.  A.  P.  Oldershaw,  for  plaintiff 
in  second  suit ;  Mr.  F.  H.  Jeannerot,  agent  for 
Mr*  J.  O.  Jackson,  Belper,  for  the  trastees. 


Lords  Justices,  j 
Feb.  16,  17.    1 


BAKNARD  V,   FORD. 
CARRICK  V.   FORD. 


Baron  and  Feme — Equity  to  a  Settlement 
— Debts  of  Wife  before  Marriage, 

The  creditors  of  a  tootnan  remaining 
unpaid  after  her  marriage  in  respect  of 
debts  incurred  before  the  marriage,  hatfe 
a  right  to  be  satisfied  out  of  her  property, 
in  priority  to  any  equity  to  a  settlement  out 
of  it  which  she  may  possess.  Therefore  the 
assignee  of  the  bankrupt  husband,  against 
whose  estate  the  wife's  debts  had  been  proved, 
has  a  right  to  set  adde  a  post-nuptial  settle- 
ment of  the  wif^s  property.  And  the  wifes 
equity  to  a  settlement  can  only  arise  when 
an  amoftnt  equal  to  the  amount  of  her  debts 
has  been  provided  out  of  her  estate. 

The  plaintiff  in  the  first  of  these  suits, 
Angusta  Barnard,  was  the  wife  of  the 
defendant  J.  0.  Barnard,  and  the  object  of 
that  suit  was  to  obtain  the  performance 
of  the  trusts  of  a  post-nuptial  settlement, 
dated  the  17th  of  January,  1862,  whereby 
an  annuity  of  300/.  for  Mrs.  Barnard's  life 
was  settled  to  her  separate  use,  subject  to 
certain  prior  charges ;  the  defendant  Ford 
being  the  trustee.  The  annuity  had  been 
the  property  of  Mrs.  Barnard  befare  her 
marriaga 

At  3ie  time  of  the  marriage  (the  22nd 
of  October,  1861)  Mrs.  Barnard  was  largely 
indebted  to  various  persons,  as  also  was 
Mr.  Barnard. 

On  the  15th  of  November,  1862,  Mr. 
Barnard  was  abjudicated  a  bankrupt 
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Oaitick,  thd  ptaintiffin  tke  M^ond  ««it^ 
\7as  the  official  assignee  of  the  estata  He 
institnted  tke  soit  in  his  official  capadty 
(oo  ereditoraf  aflsignee  having  been  »p* 
pointed)  for  the  purpose  of  setting  afsido 
the  eettietnent,  md  obtaining  possessioti  of 
iht  axinuitjas  part  of  the  bankrapf  s  estatia 
It  i^peared  thiit  Mrst.  BamardVi  >oreditoni^ 
or  a  large  number  6i  them,  were  still  ''ush 
p«d  as  wett  as  those  of  Mr.  Bamiurd.  Th^ 
debts  w&e'  proired  in  the  bankraptey.  The 
anxmity,' if  recovered^  wontld  constitute  the 
oalj  assets  beltteigisr^  to  the  bankitnpt's 
estate.  Under  these  ditnmstaiie^'  th^ 
Maste*^  of  the  Rolk  dismissed  the  bill'in 
Barnard  r.  Ford,  with  eosts,  and  in  tiMT 
seoond  suit  declared  th.e  settleineiit  vtoid 
as  against  the  creditors  of  Mrs,  Batnanl 
before  her  tnaniaget 

FxioBitibesedecreesMrs.  Bamardaf^eakdv 

iSlir  R.  Bcig^Uos^  and  Mr,  H,  Smith,  for 
the  appell«ni-^l%is  settlement  is  m  msp* 
nage  settlement,  tdnch,  though  post^nuptialy 
gives  effect  to  ^e  wife's  equitgr  to  a  sttttle^ 
ment,  and  tixevefot«  oannot  be  set  aside.: 
At  all  events  it  csoinot  be  wholfy  set  as^fie^ 
as  her  fair  equity  to  a  settlement  must  be 
provided  for*^   .  , 

iS^reU  V.  WHlowSy  3d  Law  J.  E&j^  <N*8;) 
C^iafio.  75d;  s.  e.  Law  Rep.tl  €h.  ^£0. 

Mr.  Sbvthjiatettnd  Mn  Bevir  eotttcnded 
Idiat  tdiere  eonM  he  no  equity  to  a  «eiti»- 
ment  as  agadnst  the  wifo^s  creditors^ 

Mr.  JemdMdMn.  Wi  W.Kafrdaim^  for 
Ford,  the  trustee. 

Mr.  H,  Smith,  m  replyi. 

LosD  Justice  S]iLWYK;'*^There.ds  b^ 
reai  difioulty  in  ihis  case,  and  itt)  dispnta 
abbut  faotK  The  only  question  which  we 
have  to  deal  with  in  a  case  Hke  this  is,  wli^* 
thJer  the  husband  was  at  ttiedate  of  the 
setttowEPt  soindebted  that^  aocording  to  the 
ptmciples  of  tins  Court,  the  settlement 
otgkt  to  be  set  ande"}  This,  in  tiie  present 
case,  appears  by  Mn  and  Mrs.  Barnard's 
own  evidence.  It  is  dear  that  they  both 
owed  laige  sums  at  the  date  of  the  mar^ 
rnge,'  wMdi  are  stilF  unpaid,^  and  it  is 
admteted  that  he  had  not  ^en,  and  hits  not 
QOw»  amy  property  xif  fais  own.  it  is  diear 
that  many  cf  h^  debts  are  still  tEspaid 
notwithstsouMng  some  ftDei^tbns  to  tiie 
contraiy,  for  they  arr  proved  in  the  bank- 


rupt^, The  h«9bap4i(tfaei^  in  this  state  of 
circum8taoce^]  mai^  a  settlement  6f  pro^ 
perty  which,  '^ould  b«  his  bwn  <fiirkig  the 
coverture:  can  he  do  this  as  against  his 
oreditor»}*]jBh  my.  offfisSoB  malmisj^  jM. 
And  X  think  that  >he  Was  uniible  to  doao^ 
not  only  as  against  his  wife's  creditors,  as 
tiM  Master  of  the  Rotts  lias^  1^4^  ^at 
as  against' his  x^wii  ereditor&  Ithj&lrtii^ 
plifttntiff  (>n«iek^  is  entil^ed  to«et  tJ^e  Sistde^. 
ment  aside  eiitk^  and  tiie  deertea  anst 
be  slightly  altered  ii^  fovhv  Was^to  ertend 
tb  tlie  hitobandV ^yarediteM^generaU^.  T1r» 
settlrai^t  being^set'nttd^  ai|«itetieii  ariMS 
whetlier  Mrs.  B^uoBfd  is^  estitted  to  aw 
equi^  to  a^settlbm^t^ont^^e  prci^pertyrf 
That  qnestk)n^  «f  comn)^  ^caii  only  hsAm  any 
8nbstM)e^  if  thete  ^be  vsy  ^rojp«k^vof  itivs 
wife  which  can  1^  settled. 

It  has  been  coitteoded  thut  if  a  lachr«t 
tbe  itime  ini  her  mintage  vwes.  more,  thut 
theamcMmtbf  di  ber  pronerl^^  site^nmr* 
t^bte  h8S'aii>equi^to  ajwtU^ment^outiof 
her  prdpcvty««  To  aocede  to  tihis  would  bfV 
simtidy  to  convert  this  Oourl  mtdan^engtoi^ 
d£  fraud,  and  it  c»inot  be  4tetei<ai]i«i>  'Phe- 
p^Kiper  declaration  skciuldi  be,  Ilia^  Mrsi 
Bamaid  is  ent^ed  to  no^sstktleBMait  mfitii 
aS;er  pnmsicb  is'm^de^jftom  her^pvofiMy 
0^  vanv vam6tiiit^^nal>^^>tUe  «lebt8  >dwdii|f 
by  her  at  the  date  of  herOikdm^^ 
which  shall,  previously  to  the  chief  clerk's 
dertifioate,*  b0>  ptovbdnqdcr  rfaer^  JmsbaBA's 
bankruptcy*  ISisre^tvin  befanitnqimijriis  ti* 
thie  amount  of  herptq[ierky  andthfeUnDf^ek 
dsbtA  io  preyed)  ahdta>.jQrlher.inij[W3n 
whet^  MfS.Barnaidi.isf  lentitled  tt^jispiy 
settlement^  regsard  being  had  to  the^abovsr 
dedamtioa*  ^The  edfrts/Dfatt^iMUiiesiiiJtfie 
asoond^fiuit  miuy  be  tpadd  ont  t  of^  Itert  fiiitdi 
Theappeal  in  the  firsts  sidt^mnii  beldu^ 
nisaed,' with  eostsi  :.M.i:*.i..  /-Kt' 

LoBD  JiiBiFKn'GiiSF^msu^^t  rwai-«biH 
tended  that  idiis  case  wi|»iik»  tCjpsMtt'-vu 
Willows.  It  would  have  been.sdif'^tiiBdabts 
had  all  been  original^/  thosei  Of  dke  ih^s^ 
bsnd,  but  here  wn  are  'askad  ttr  smstainia' 
wifc^a  eqnitQr  ajgaiwthfirtiwnianeditcnBL.'  i)^ 
wonki  fhe  contrary  te^  good  ionsMenee  td  idir> 
so^iand'  theven  ca^  ^^oe^nitiftdtavsttitf* 
ment  itiU  the  (wifeb 'debts  |ipai|HSmdladifi)fv»^ 

first  Buit;  MeMrju^oo<$«.  m^ 

agents  for  Mr^ T. .flood^Eietor,  for  plamVlF^iB 

ihe  second  soit^'Hr.^!  motl'f <»()  &  Jemkbt. 
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re  SMlTtt,   XKtOHT   & 
00.  (limitKd). 
(oiBSOTsr's  easi,) 


Debtonmd  Creditor — Aecef^nce  ^f  n^jo 
Ddftdr  in pUtce  of  tM-^Ghamgt  tf  FvrmM,' 

'  A.  *ktU  ti^  B*  4s  O.  dU)€f9  mm*  of  monep 
to  he^  expended  in  execuiimg  ^^erUun  worim 
farwkiihB.JsC.vBm^iCOiUrmeiw^,  B.'dt€L 
dminff^^  period  in^  w/Uoktheee  advanoeti 
ioere Mmg  m<yi^<  trtm^ttred  cUl  th^  eoit^ 
tracts  i^  -«  wmp<my^  uhiek  wtdertoob  to 
indemnify  ^^^'^  against  cU  UdbiMtiss  in- 
eurred' 1^  them>  in  r^eepemt  of  the  conUvctB. 
i'ke  money  whanoed  by  A.  ucu  actnally 
etfpended  hy  tkt9  eompany  in  the  m^anner 
eofttemphted  A,T^uied4^^knouM^'iko 
company  as  the  borrotamfs  of  the^money^  and 
r^gmired  the  piMamwry  notes  iphioM  tkre 
yiv&nfQrr^ymenito^bemade  i>y  Bi  da  C^ 
tekidi  t9C0  aeeopdinyly  done.  *  About »  yealr 
haiesr  A.  accepted  frotn  the  company  interest 
^ipon  ihe  hem  np  to  date.  Beyond  m  feuy 
ktCers  reiative  to  the  amounts  ^^  interest  no 
ootMMmication  took  place  het/iJfeen  ,ji.  anal 
the  tympany  t-^BAldiiikat^vpon  ti^companty 
being  womtdupf  A^  could  not  clam  to  be  a 
creditor  of  the  eompanyfor  the  amomntof 
the  nates,  as  hekadnot  excepted  theoompany 
asMsdebiors, 

Hik  -wtis  an  appeal  from  a  dedflioti  of 
ike  Maator  of  the  RoUa,  aUowiog  a  ckdm; 
of  G.  B.  Gibson  to  be  a  creditor  of  Smitb, 
Knlgjlil  <fe  Col,  Limited,  for  5,791/.  19#.i  in 
reapect  of  mx  promiaBory  notefi^  tog^l^er 
amounting  to  6^150L  and  interest. 

MeBsrs.  Smith  (feKxdgbt  vera  in  tbey«ar 
1864  oomtractors  for  making  the  Saffion 
WaAden  Railway;  In  Febmaty  of  that  year 
they  obtained  from  Mr.  Gibson,  a  banker 
at  Saffron  Walebn,  an  agreement  for  an 
advance  of  aioney  to  enable  them  to  cany 
cm  their  works. 

On  tke  8th  of  Aprils  1864,  the  above 
oampaay  was  fnmed  for  the  purpose  of 
purchasing  and  eanying  on  the  business  of 
Smith  di  Knight,  indbding  the  above- 
DEMbtioned  contract  The  pordwse  was  ao* 
cordin^y  effiseted,  and  the  tcnnpany  mideP' 
took  to  indemnify  Messrs.  Smith  &  Knight 
against  all  ckdtns  nnder  t&eir  contracts  as 
fronf  the  1st  of  Apdl,  1864. 

Gibson  was  an  original  shareholder  of 

NbW  BbRIXS,  d8.--GHAH0. 


the  €<Hnpaii^,  ttnd  Slidtfa  4ndKni|;kt'#^re 
among  the  tinit  directors*  f- 

Inaccotdanoewith  his  agreement  Gibaoik 
made  adlvan^es  itmounting  ateogether  to 
5,160/i,  by  £^vuig.«pedit  to  Messrs.  Smitfi 
k  Knight  ia  their  account  at  hiB^banH: 
The  advances  vera  ntadc  at  various  dakfs 
HHigi^from  tihe  2iid  of  April  to  tho  £9til 
of  November^  1 864.  It  was  •  anranged  that 
pvomis$ofly  notea  rslmuld  be  gitte/  for  tho 
advances,  to  be  paynbk  ib  five. yean,  ^ik 
ipterestm-tbeilidan^titiet«t>5&Tperc6nt.  j 
^  On:  the.  1 2th  t)fAugn0t' Mr.  Gibson  wv<^ 
to  Mr.  Smktii  as  follows^ 

'^In  reference  to  the  nOtesfor  the  ad^ 
viNDcea  made^  I  atippota  they  wiH  be^drawA 
joiatly-and  s^enally  in.  the  nataies  of  SauHd^ 
ted Knigbtt'tiot.l^  the  company^  »  our. 
arrangement  was  with  ywi  -aa  indifidn^' 
atMlipe<'khoiw^ndth!irtg  <tf /tiie  CMfcipatty  in 
the  transaction.  They  should  be  m«ide  pay- 
able fivO'^dArs  lifter  f  date,  or  on  demand, 
vAtix  an  thdcorseeaient'  statliig  that  they  arfar 
Plot  tobe^mll^d  for  befor^be  expitatHm  of 
tho  five  years.  The  fixat  slhouid:  be  dated 
the  lat  oi  Apnii,  and  ^6  tte±t  the;  lat  of 
July.  Tkero  it  a^&ifti  wm^raqnired;  as- 1 
see  your  have  dtawn^  for  a  fbrthet  sum< 
They  can  be  as  well  drawn  in  ybarofiiae 
and  'dent'  down,  sign^^' 

The  notea  in  question  were  aoeordingly, 
after  the  date  of  the  above  letter,  given  by 
Smith  i4  Knight^  who  drew  upon  Gibcfdn's 
bank  as  occasion  required  for  the  amonnt 
advanced.  Hie  money ^was  expended  by  the 
company  in-  eiMcuting '  the  works  of  the 
railway.  *     ' 

In  November,  1865,  an  application  Was 
made  by  or  on  behalf  of  Gibson  for  interest 
then  due;  whetiiw  such  apjdication  was 
made  to  the  company  (Nt  not  did  not  appear, 
bat  it  wee  proved  that  the  secretary  of  tiie 
company  wiote  to  Gibson,  asking  how  tho 
amount  daimed^  305/^  lit.  Sd,,  was  made 
up^  To  this  a  reply  v^as  sent  to  the  coaspany 
correcting  a  clerical  enor  of  the  secretary, 
and  stating  how  the  intereat  waeealcnlated^ 

On  tdie  22nd  of  February,  1866,  the 
secretary  sent  to  Gibson's  bank  a  cheque 
for  the  interest,  and  also  a  cheque  upon 
Gibson's  bank  by  Smith  4c  Kni^t  for 
195^.  12«.  Id.,  the  bahmce  then  standing 
to  their  credit  vspon  their  drawing  account; 
and  asking  that  this  amount  might  be 
placed  to  the  credit  of  the  compai^  vpen 
4R 
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a  new  aooount  then  to  be  opened*  This  was 
accordingly  done,  and  Smit^  4  Kniglit's 
account  was  closed. 

On  the  30th  of  November,  1S66,  a  reso- 
lution to  wind  up  vokintarily  was  passed 
by  the  company,  which  was,  on  the  18th  of 
December,  followed  by  a  supemsion  order. 

The  Master  of  the  Rolls,  holding  t^ait 
Qtbs(»i  had  adopted  the  company  as  his 
debtors,  and  that  they  were  bonnd  to  pay 
the  debt,  admitted  the  claim. 

From  this  decision  the  liqmdatois  ap- 
pealed. 

Sir  R  BaggaUay  and  Mr.  Wedlake,  for 
the  appellants. — There  was  certainly  no 
adoption  by  Gibson  of  tdie  company  as  his 
debtors.  The  letter  of  the  1 2th  of  August, 
1864,  is  distinctly  opposed  to  such  a  view; 
and  nothing  afterwards  done  had  any  «ffeot 
in  ahering  the  position  of  the  partieeu 
Smith  k  Knight  were  not  released.  What 
consideration,  therefore,  did  the  c<»npaDy, 
as  between  themselves  and  Gdbson,  get 
for  the  adoption  of  this  debt  %  The  payment 
of  interest  is  no  such  adoption :  this  was 
done  merely  as  agents  t^  Smith  k  Knight^ 
though,  as  they  ware  bound  to  indemnify 
SmiUi  k  Knight,  it  was  a  convenient 
arrangement  It  had  no  effect  upon  tlw 
position  of  t^e  parties — 

Ldfversidge  v^  Broadbdt,  4  Hurls.  kH^ 

603;    8.  a   28  Law  J.   Rep.  (ir.&) 

Exch.332w 
In  ri  the  Commercial  Btmk  CorpcHh 

tion  of  India  and  tJu  East  (JorM?s 

COM),  16  W.  Rep.  958. 
Mt^  Jeml  aid  Mr.  Ohittg^  kr  <^ibson. — 
Mr.  Gibson's  money  came  to  tlie  handv  of 
the  oompany,  and  was  spent  by  them  knoww 
ing  that  it  was  borrowed  ftovt  him.  How 
4iaa  it  be  said  that  <)heiie  waa  no  consider* 
atk>n  for  the  debt)  Tho  substance  of  the 
agreement  betwten  th&  company  and  Smith 
^  Knight  was  to  assume  all  tlM  assets  and 
the  liabilities  of  the  eld  firm.  They  did  so 
itt  fact*  They  padd  tike  interest,  and  there 
was  no  saggestioB  that  th^y  paid  aa  agents, 
but  they  paid  it  as  a  payment  to  which 
they  were  fiabki  Moreover,  Gibson  knew 
that  they  were  liable,  and  he  adopted  tlMin 
in  reoeiving  £fom  tluun  the  interest 

In  re  tAe  Ccmmertial  Bank  Corporation 

of  India  and  the  £agt^  ubi  cmpra, 
«ttpportB  thie  view.   Very  slight  knowledge 


and  acqmesoenoe  on  ihepart  of  the  creditor 
will  in  these  cases  of  transfers  of  bvaaneis 
constitute  an  assent  to  the  transfer  of  the 
liability  and  acceptinoe  of  the  new  dabtoiv 
when,  as  here,  the  engagement  U>  pay  the 
debt  is  already  in  existence.  But  ve  do 
not  contend  that  Smith  &  Knight  ceaaed 
to  be  HaUe^  butunly  that  the  eompaay.ba* 
eaane  liable  alsa 

Molfe  V.  Flower^  Law  Bep.  1  f  X!.  ^7^ 

JEx  pmrte  Wtliimmi,  Bu£k,  1%. 

Ex  parte  Jaekton^  in  re,  Warwei,,^ 
Monk  D.  4  D.  146. 

Ex  parte  Oiow»,  2  Bra  CO.  M5. 

Winter  v.  lunds,  4  Ujl  <fe  Or.  101. 
[LoRP  JuaxiGE   GirvAKiK-^Thai    esse 
merely  decides  that  in  every  case  thaB»  are 
questions  ibr  a.  jury<} 

Hmrt  y.  AUxandar,  2  Mae.  ^  W.  484; 
s.  0.  6  Law  J.  E^^  <H.a.)  £xc1l  12$* 

Ex  paarie  Peeie,  6  Yes.  602^ 

Lindkyion  PiOftnarMp^  v^  l^  ^;  393^ 

Mr.  W^estUdoe,  in  rcf^ly* — There  was  bo 
act  c^  acquieBoeiioe  here,  tfaerefare  oeaes 
deciding  that  slight  acts  w»  suffictmt  do 
not  apply.  The  letter  of  the  l^th  of  AngvA 
is  the  oiUy  lact  of  importanee^  and  thait  it 
dear  beyond  doubt 

Lord  JuancB  Selwts. — In  the^caBO-ef 
In  re  the  Ccwnercial  Bank  Corporation  of 
India  and  the  Eost^  I  helaeve<itwa8<iiotthe 
intsntkA  of  the  IjMd.  GhanoeUoE^  and  it 
certainly  was  not  myiateation,  tiolay  down 
any  rule  in  ^^pos^on  to  the  a«tkoritieft 
cited  to  the  Gciurt  On  the  ^contrujrv  ^ 
Lord  Chaaeellor  referred  to  UkA  ease  m  tiie 
Privy  Council  {Rio^ey,  Fknao)  aa  a  aoitnd 
aiiAhoiity^  and  I aleoaecepted ^thait ease,  ai 
affording  tuprc^Mr  teat  to  apply  to  these 
oases,  and  I  rfldSerted  to  the  obaervatioas 
of  Vice  OhanceUor  Wigram.  ii^  the.  eneaf 
Benwn  v.  Hadfitld  (1),  to  thie  eeffiset  that 
lapse  of  time  and  other  circomstanoea  ina|f 
be  iBOst  material,  which .  entirely  oattcnr 
with  the  observation  of  LofdOottenham 
in  Winter  v.  hmu.  Aseuming  that  alight 
aircunstancea  aie  in.  ordinary  oaaes  m& 
cient  to  prove  the  aooeptanot  of  a  nanrbtm 
as  debtors,  still  I  aanat  ransack  Khatiwheia 
these  eirciiinstiiiioes  are  controlled  hf  ac^ 
{HcesB  declaration  the  rale  t  has  no  appliea^ 

(1)  i  Hare,  82  ;  §.c  12  laW  $.  Rep.  fnx) 
OlutM.  89. 
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lioiL  III' upp^^sBg  tkoae  .obeervatiaos  to 
tk»ipticteilt  eaa*^  and  takiBg  the  tost  whidi 
k  sapi^ed  ^r  iSoi/e  ir.  FUnaer^  I  will 
SBBtmue  m.fivfoar  of  tlie  respMideBt  ibai 
the  cotnfHinyitook  ovtic  all  ib»  asaetsrimd 
bacame  anbject  to  all  the  li^xlilieft  of  this 
pmvioas  fiitn^  il  appears  4liiLt  Mr:  Gibson 
irais  OB  ^original  shareholddr  in  that  ooni^ 
pany,  and  the  company  appears  !&omial8 
laeeioifeaidiinL'to  havd  boas  formed  hsving 
for  one  of  its  ol^^eeta^  to  cany  into  eifect 
an.agrement  fepthetnUMfer  bf  IBmaih  k 
Knight  of  their  busiaeas,  goodwill  and 
{^anl4  tiieli]diiig>the  -lease  heM  hj  them  of 
the  premisea  in  dreat  George  Street,  and 
te  axeeeid  ^le  «ontfaets  ooniprised  in  the 
agrnonrtinfc  It  appears  that>  aoong  tiu 
directors  appointed  were  Mr;  *8Bith  and 
Mr  Knli^  and  that  Mr.  Knight  ^aa  by 
tile  aitbles  of  sfiBoeiatioti  to  be  the  manag- 
ing director.  It  is  obrions  tkat  Gibson, 
iMlng  a  shareholder  in  1^  .company,  must 
be  taken  to  have  had  not  only  constructive 
bait^  aetnol  knowledge  of  the  transaction 
vhsoh  was  the  weiy  Ibiindation  of  the 
oonipoay,  and  the  letter  of  tbe  12th  of 
ikagoiit,  186^  ^ews  that  at  and  befbm 
that  date  las  atteotum  had  been  pointed^ 
called  to  the  distinction  bebween  dautb  aad 
Knight  as  individuals  and  the  new  com- 
^ny  whieh  had  -  been  fbrmed.  He  then, 
on  the  12th  of  August,  1864,  that  is  to 
aay,  ioer  moirtiia  i^r  the  company  had 
befii  fanned  and  after  he  had  become  m 
rimraholder,  wroto  to  Mn  Snkith,  one  of 
iktB  two  persons  who  had  teansferred  their 
fansijiess  to  the  lOOMpany,  this  lettor<^His 
Lordship  here  readme  letter  abwe  set  out, 
dated  the  12th  of  Augast,  Id^i-J^Tliiib 
is  a  letter  wtitlen  'Some  censftderaUe  time 
after  the  original  agieement  fer  Ab  loan 
iiad  been  made,  at  a  less,  but  still  at  a 
eoiMderable,  tiiae  after  the  formatien  of 
the  company^  and  it  plainly  refers  to  the 
diatuiotBOti  ctnating  between  the  fonner 
partnership  of  two  and  the  «ompany*  It 
kwikten  with  a  full  knowledge  that  aU 
the  businesB  of  the  two  had  been  trana^ 
fimred  to^and  was  being  eanied  on  by  the 
oompaay.  But,  notaikhstandiiig  that^  it 
aontainatlieaepraBs^ilefslanitida,  '*  We  know 
mthi^  of  tbecam|Hmyin  the  tnoiaaetion^'' 
tfceie  is  no  denial  of  that  by  tiie  etiier 
parties  to  the  original  contract.  In  por- 
suanee  of  the  original  contract,  as  Mifocoed 


and  espSained  ia  4Ms  lettei;  the  premiBsarf 
netos  are  given  net  ien  ^e  name  of  the  oook* 
pany  or  with  any  reference  to  the  company^ 
bat  in  the  namea  ci  Smith  k  Knight, 
and  those  notes  eo  given  arS' retained  d^aom 
that  time  down  to  ^  present  in  the  enst 
tody  of  Mr.  Gibaonu  I  admit  that,  aotwittu- 
8tanding;all  this,  tk  still  was  cimiptetent}  to 
the  parties  t»  enter  iatoa  new  agrasmeat 
and  arrangement.  Bat  I  caaokot  admifc 
that,  after  such.a  dedarajaim.aa^iab,  alighl 
eiicuawtancea  wottld  be  aafficaeat  to  prove 
an  entirely  different  arrangement  If  fefaia 
letter  had  been  written  before  the  company 
was  formed,  if  it  had  been. wiittea  at^  an 
earlierperiod,  diflerent  c^naideiatlona  might 
haf^e  arisen*  B«it  having  regaJrd  to  &e 
ciscnmataaoes  which,  had  ocouired  bef^ 
the  date  ef  this  letter,  and' liavikig<  regard 
to  tbe  positien  in  whitdi  the  paxtieB  .stood 
at  the  time  whem  the  letter  was  written^ 
and  to  the  manner  in  whkb  it  was  acted 
upon  by  both  parties,  i  think  very  strong 
oircumatances  voukl  be  required  'to  prove 
that  an  arrangement  ae  entirely  i^e  eppd»- 
site  of  the  original  one  was  subseqnentiy 
oome  to.  It  ia-stated  that  the  caee  need 
not  be  oarciied  ae  feur  aa  that,  ami  perhapa 
In  tiiat<  respect  ^e  respondents  may  be 
eonaidered  to  have  some  weight  in  thek 
argument  They  say,  ^  We  ^*  not  iaaist 
upon  the  release  of  the  obligatton  on  the 
part  of  two  original  paities  to  the  contract, 
but  we  say  there  was  an  agneement  by 
whi<^  the  company  beoame  liftbla."  The 
only  ciroBmBtaaaees,  however,  from  which 
that  can  be  tadtrnd  ar^:  first,  a  demand 
which  was  made  for  intereat;  seoondly,  the 
payment  ef  the  interest;  and  thirdly,  the 
tsunfer  of  the  aeeouat  wbioh  was  made  la 
the  books  of  the  bank,  thong^  but  veiy 
alight  relMnee  was  placed  'npon  the  la^ 
fact.  Firat,  with  respect  to  the  iftemand 
lor  interesl^  it  must  be  remembered  that 
the  -proBuasory  notes  were  net  yet  due. 
One  instalment  of  interest  did  beooote  due^ 
and  the  original  letter  deaaanding  psfymeat 
of  tiiat  instelmeal'  baa  net  been  produeed. 
On  the  one  aide  it  may  beeaid,  that  in  the 
absence  of  anyevidenae  it  asagr  be  presumed 
that  Mi;  Gibson  would  continue  of  tbe 
same  mind  he  was  in  on  the  12th  of  Aognalv 
when  he  said  he  wonld  have  nothing  to  do 
with  the  company,  and  that  he  made  the 
apfdication  for  interest  to  the  comf^y 
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jsenely  as  tbe  i^entt.  of  the  pefaonsiriitim 
ho  treated  as  Us  d6btor&    On  the  other 
handi  it  is  judtly  aaid  that  the  letter  having 
been  written  by  Mr.  Gibeon  to  Mr.  Smith, 
it  ia  rather  for  the  eompaoy    than  fiir 
Mr*  Gibeon  to   prodace  that  letter.     No 
doubt  it  does  appear  that  the  letter  vas 
anaweied  by  the  officers  of  the  oompafiy, 
and  the  subsequent  oorrespondence  ia  ml^ 
the  eompany*    Therefore  there  is  freight  in 
that>„obserifati)QQ.    One, of  the  imbaequeiit 
J0ttei»  m^  be  oonaidered  -m.  aa  expressiKm 
,^u9ihf^  on  the:p«rt  of  Mr.  Gihw)  tiurt 
the  lioliQreBti  wouH.  be  ^d ;  -that  is  a  letter 
iwhidi  ia  addressed  to  .the.  oou^fMoj,  a«d  in 
p«fsi»ii)Qe  of  that  the:  eampany.  paj  the  in- 
vteffeat/^  Wi^jbont  deoidiitig  that,  under  otda- 
tnary^  qiBcnmstanceaithat  demand  (if.  it;  be 
>ai demand)  and >. that  payment  of  inHerettt 
/would  ba  Bij^ient,  I  Uiink  we  must  loc^ 
at  that  payment  of  inteneet  And  that,  letter 
with  the  light  derived  from  the .  letter  of 
the  I^th  of  As^ust^  1864.  L- think  i that 
Mr.  Gibson,  having  told  the  company  dis- 
tinctly that  he  did  not  know  them  at  all  in 
the  transaction,  cannot  be  said  to  have  as- 
gnmed  a  different  position  as  between  him- 
self and  them  merely  because  the  letter 
written  by  him  wctfh  answered  by  the  officer 
of  the  company  in  a  letter  containing  an 
aUuAon  to,  and  a  premise  to  pay,  the  in- 
terost,  and  beeauae  Gibson  acquiesced  in 
that  and  'wrote  a  letter  referring  to  that 
interest  and  received  the  interest  from  the 
company.   ,  I  think  this  is  very  properly 
described  aa  a  slight  circumstance,  and  in 
my  judgment  entirely  insufficient  to  out- 
wei^  the  other  matters  to  whidi  I  have 
referred 

What  took  place  afterwards  with  reefMct 
to  the  aocouats  is  a  oinmmHitanoa  upon 
which  no  great  n^ianoe  oan  be  pkteed*  It 
appears  that  there  was  an  aooount  in  tdie 
books  of  the  bank  with  Smith  and  Knight. 
The  intereatdid  net  enter  into  that  aceount 
at  all  onone  side  or  the  other,  and  ^the  ex- 
planation. glvetL  is  that  it  waa  oQusidered  a 
separate  transaction  of  Mc  Gibson's.  ^Bhat 
Bcobunt.  shewed  a  bahunoeof  Idfi^  12a  7d, 
for  whioh  a  cheque  was  dranRruv  and^aiU^w 
.acoouBt  h«fing  been  opened  with  Smith, 
*  Knight  d^  Go.  (limited)^  the  195L1QM.  Id, 
Was  carried  to  the  oredil  of  that  ttoeoont 
That  is^a  tranBSction>.even  mote  slight^  I 
tfauikf  thanntfae  othec^  and  one  whidi  may 


be  galei^difltegBBdedin.4e 
of  the  pvesent  caaa  ThetB&ae^  tiie 
flion  at  whkhv  'v^th  gveift  icapect  to  hk 
Lordship  the  Ifaaler^  tiiB  Rckla^  I  anrte 
isy  that  being  boffiid,  as  we  'are,  attting  in 
t^  poaitioiy  of  a  jary,  to  d^ide  ilpoal 
faots^  therd  l>fiiig  ocfftaiftfustB  whidi  ^ 
to'joa  to  be  clear  and  diatincty  and  4ia  titt 
othor  aide  '•  oertain  nwtrtyftni  whit^sra  in 
themsislivs  aqid voeal,  I  «anaot  Jioiitiio  to 
say  that  in;  way  jndgiaient  t)ia  iplaitt  and 
distinet  dediaration  /oontasned'ln  the  fatted 
of  th^l^dbof  iAngiiBtf  16^^  hwrnott  baen 
4nay#ed  'by  any  «rf/  thai  BBbaeqiieni 
.actional  1  tbiid^therefi^e^itJuititke 
whidsina  bBeu/madedbgrjthe'  Maafeev  nf  .tib 
JitoDasnnat  be  i!awutijad;;I.thinfc  tiw-affieiil 
liquidatior  whoi  haat  eaooiededintiiiK  OHtt* 
.abould  ihave  Mi  ooakt  hess  ffioditi  thei  unict 
baloEw  out  df  tdM  estiitfl^  iaiti  Mr.<Mfa8an 
'will  !adt  havie  any.iCOBta  or.  be.*aaIledin|Kiii 
txx  •  pafST'  any^ reither  heiB \  ttr  iwt' jtim  coui 

'below.  .'■-;'    {   > .    --■ 

LoiBDi.  JnamoE  QaPBiJtnL**^In> ( icaaoq  xd 
thia  descriptionitiiTe  ia  no  ^iffienlty  whit- 
everiahoniithe  Jaw.!  In  ceaeb  inataaoe.  the 
mattev  is  &  mattavof  "fiiet^  land  ha  itius  one 
the  real  question  is^  >whe«bhsr  tfaeca  ivas  ex 
was  not  nfcontract  between  Mr:  GifaaoB  and 
t^elimited  oom{Nuiyr  ithat  tiia  lindted  xmn- 
pany  should  pay*  Mf.  Gsbaan  "tibia  dahft  Of 
ooune,  to  &  dontiact  there  must.  W'two 
parties,  and'  both'  paxtiesi  nnnt  Basent.  As 
•r^farda/the  cas^  which  hEt^'haeii  citadi, 
•there  is  no  doubt  whatever  timt  if  jcrn  have 
an  old  ton,  «nd  eitheria  new  partner  ia 
taken  into  it  or  a  new:  &Em  jeenatatated, 
and  the  aaietsnre  taken  over- by  that  naw 
firm,  and  the  enstomer^  knowing  ail  thaae 
drcuatstancea,  aitenaarda  goaaon  and  dtala 
with  tthe  nbwr  fom,  >yoa  in£w  fiom^  aHght 
cirenmstancea  ^niiisstot  on  kia  pact  to  ae- 
(oept/the  new^tteaaiua  dalltoi&'That  is 
not  a  doctdna  that  I  dispute,  not.  do  1  db- 
t»Lt&  anytidog  aud  1^  tina'paeaanti  Iiofd 
Chancellor/ in  Jcn^t.am*  -Ha  donbt  all 
hia  Lordship  imteodedtfeo  taf  waa^  Ikatahe 
£aots.  theifi  did  noticoraitupte  what  was 
teqniaite !  in  older  to  iOOiAtfibQtati  Mr.  JoAes 
Atcreditoii  of  idMipevDiinn ;  that  two  thiil^ 
at.leaat  weie  noc«awMry,iteaD»iedy  of  ih» 
atnangBment  b^tiweemtlwohitand  Bctw  fbam 
and  assent  on  tba.patft  oiMfo  Janea.  New, 
here  it  is.  admitted -lihat  .these  ia  notfaiag 
in  the,Benae.o£.jiDvatioa  pvopec^  lt.«Qflid 


Digitized  by 


Google 


¥oK]38.] 


MICHAMatgg  meg  id  ■  lUeTTffHt.'M  A  R  1869. 


m 


^i^aiwd;  fittitbated'tKliight  indirvidwillgr  hftd 
%deH>git«BiHpi  Slicpefbre'weitart.'vnilhtfaati 
3?keD  ^e  Iiat^  tliEl  cinnpflniyi  formed:  in  Afiril 
and  Majf,  and  th&  itriiunotioB  in  (pustion 
v'WHilpktadr  msiihB  month  ofi  AngOBl.  TJie 
ixaiH^acltioil  ie^tiiiiigNement  for  a  loaiiy  not  io 
iiflcaitteddo f#r fiirayeurs,  % ioanioSmilh die 
iKnight.  •  ThoAgnenunt  »i3  tiiat  pvomiBBdfy 
^itoteschouldifaetekto  horn  SmkhAiWiighl 
Sondes  thft^  a  ietfeocwae. written  bj  Mr. 
-^tib^nnto-'MriiBoulh^  >im;whidi^]i8i!flHiyB, 
/^  in  iciiveoee  io  ihe.^aote&fdr  tM  advioioeB 
-Bude,  i  snppoie^l^  will.iDS  d|«w&:  jolatfy 
-■ttdiseittndlif^mifche^iilanflsijef  8mx^  aad 
JLliighl^^fiotibyithe  vonlpanjE^  aaooranange- 
bneot  imB  wiliK  700  j»  indiididaala,!  and  we 
-JBttoeivi  neidkioai^  of  tlu*  cempanj  «r tile  tninn- 
Jaotiiem^'  Ihbra  eanl  be  notiadng^  Ii  thinik, 
iinofft explicit  tiiajiiiial,  «nd  tlua.beuig  the 
ioi^nt  of  ike  transactioB,  ^tiie  Jraowiedge  of 
^JtheKanat^geMent  iH^nieenSnatl^  aad  Jikiif^ 
and  the  company  does  not  appear^  ioe 
1to  ^bftrmatMal^  joniess  >  ]««  can  miikfti  out 
iMt  tWoe  irteiflDme*ialention;taTiai7  the 
Mginol;  a^reelmraitLr ;  Than,  idoA  liappens 
r«£tervsnrcb  1 1  TberftdinaBaeB.  an  made.iio 

•  HmMk  ds  finigktv^  ^nd  pkoed  iin  tke  ibank, 
•in  wldcb  Gll)a9a  "wat  a  partnar^  to.-ttbe 

credhof  Smhfa  ik  KnigkiLr  One  pajrment 
'  of  intetoesti  m  ondev^axMi^hat  hp[  the  UniAed 

•  company.! J ^eapplieation  foiritke  payment 
-6f  that^itemstiappeaBBi  to  havlB<be^.made 
to:theiiiiiited^oem^ail]fii  Nothingmdrethan 

tkat  ihappened  np  to  Ike  ikime  of  rtke  wind- 
ing^apv  QzeepA  the  iransCar  of  the  balanoe, 
iifkiok*  It  anil  jnetitHmpiesently.  -  The  Master 

<ofithe  iKollsisays^^tkat  atitke* outset 'of  the 

'tvanstiotiQii  it  >ini9i  not  intended  tkat'tlie 
Hiaited  compel]^ 'skonld  be  iliafafo.;    He 

^ ioBems. to ^haitf a- based, ilia  judgment  upon 
the  &ot  of  ihe  l^^L  I2s.  Id.  beiaagMtrans- 

«  fetoedfrom^tkaaeootrntfif  iSmith  6i  Knight 
-vrith  tiie'  baaki  w^wfcieh  Mr.  Gibson  was 

>  a'partnarinitodnacconnit  of  Smithy  Knight 
db  J0a  (Liiaited)^  Bot  when  you  come  to 
intestigata'  the  ttanslMtieiK,  it  amoiints  to 
notking  nroiB'  than  this  1:  Smith  (fe  Knight 
4hreiw  achs^pd^npon  theit  bankdng  acoenat 
l&iit*<dieqaje'  is*  aacompandedby  a  letter 
from  the  hmited  con^Mmy,  ift>  which  they 
ask  liiat  4hat  snm  shonhi  l^  traas^mred  to 
the  aceoant  of  the  hmited  .company,  and 
that<the  aeconnt  ol^mith  d;  Knight  shonld 
be  doted.   TfaKt  isthe^  wheie  el  ihe.trans- 


aotam^and'^in  argnmaut  ^  was  vditdtted, 
very  pfo^y,  thattfait  eottldnot lidtet  tfa^ 
liainlity.  •  tThemis,  after  eveyyikot  is  ^knowrij 
m  distinoti  anangement  in' which  theiiakiliQr 
of  the'  company  is  altogetksr  roi^adiated. 
^ere  is  nothing  bat '  an  applioatioti  for' in- 
terest) and  interest: paid' by  the  limited 
«»Bpaay,  oarrying^^im  the  butiaeBsof  Smith 
h  Knij^  harrying  en  that  basUiess'in'  the 
very  offices  of  Smkh  in  Knight^  and  beiikg 
in  fpotnt  of  liiict  the  very  pevdoas  to  whem 
Badth  ik  Knight  wmld-Teftp  ei^F  one'Coir 
tha  pajme&tiiyf  intevett*  I  eanadt  i^fttr, 
nor  do  i  think  any  jury  eooidy^from  tte 
meiiei'pii(3rii»^  of  interest^  inlsr,  eith<fr  isn 
offer  on  th^'paii of  the  oompaaiyito^gliie 
seearity  to  Mr.' Gsbscin,  aitd  skll'leds^aa^ 
agieemenit'.by  Mr  Oibsontoiaoeept-that 
ibf^er  eecxtnty;  Thewhole*  mmtterieemes 
'to'ithis^uthat  as  between  Mv.Oibs6h  and 
the* limited  oempany  tiiere^waa  ooicentrat^ 
and  there  being' not  eontMct^itdbere' can  he 
na  pmof  byi  him  agaioet  •  the  cdmpany, 

SoUoitois^MeBsm.  Aldridgei  4  Tboss,  iigent«,f»r 
.,  Mc  W,  B.  FreeU»d»  B^SEtQu  Wji^&a^  foe  appU- 
.  dtn^  i  Meesrs.  >^ant^  Moin^  M  ,Cv.|  for  (be 
Hquidaton.  ,  \       , 


toRD  RoiktrtLY, 


hlLY,  M.K.  t  ^''' 
^.   ,^       <  osn 


in^;rB  <TH>>BnaKBliiY 

OSimAKOtt  OOHPAIIT. 

Companies*  Act,  1862,  s,  38. — Past  Mem- 
her — TorfeiixLre  of  Stmres — Liability  for 
Fast  Dehls.  .  ,  ^ 

'  .Tbeiboldtn  offaorfsUed  ahares  ima  earn- 
pany  limited  by  shares  are  liable  t&  cotuhfu 
bmte.  M  ike  Mmdui^'isp  ms  pati  muikbersy 
o^tiba^A.  the  amticUt  €f  uuociaiiion  do  not 
texpresdy  reserm^  tketriffhU  of  ihexmupcmy 
agamst  them. 

This/was  an  i^iplioation  by  the;  official 
■liqnidator  tapat  the  -name  of  Mr.  Greyke 
en  the  listof  ooatribatodesas  a  past  mem- 
ber of  the  company. 

.  Mt.  Creyke's  ehofea  had  heoi  farfeitod 
(£Dr-non4)aymcnt  -af  a  call)  witidn  a  year 
from  the  commeocement  of  the  winding-np. 

In  the  50th  danss  of  the  articles  of 
assomtion  were  these  words:  ^The  for- 
feiture of  any  share  shall  involve  the 
etztitujtieQ  at  the  tisae  of  the  fdcfeitaEe  of 
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nH  intere«t  in,  and  all  claims  and  dranands 
against  the  company  in  respect  of  the  ahara, 
and  all  other  rights  incident  to  the  diare; 
bnt  any  member  whose  shares  have  been 
forfeited  shall,  notwithstanding,  be  liable  to 
pay  to  the  company  all  calls  owing  on  snch 
shares  at  the  time  of  such  forfeiture." 

Since  the  winding-up  began  Mr.  Creyke 
had  paid  all  calls  owing  otn  his  ahares  at  th/i 
time  of  the  forfeiture. 

jSu*  &  BaggaUay  anid  Mr,  Napier 
Hi^giM  appeared  for  the  official  liqnidatorw 
Mr,  j€s$el9k\i^Mr,  Spoed^  foe  Mr.  Gr^kfi^ 
argued  from  dause  50.  of  the  articles  o£ 
assocoA^on,  that  after  the  foif eiture  of  the 
^ares  and  payment  of  the  calk  thai  due 
upon  them,  all  the  rights  of  the  compaay 
against  the  shareholder  were  aatiflfied,  and 
that  the  creditors  had  no  further  rights  aiiMe 
they  had  given  credit  to  the  company,  sub- 
ject to  th&  power  of  the  direetois  ta  dadare 
the  shares  forfeited^  and  thus  deprive  the 
company  of  its  rights  against  die*  share- 
holder. This  distingui^ed  the  present  case 
from 

The  Accidental  and  Marine  Insurance 

Corporation^  Bridger  and  Neiitscasey 

ante,  201 ;  s.  a  Law  Bep.  4  C9i.  Ap. 

266, 
in  which  the  rights  of  the  company-  against 
the  holder  oi  forfeited  aharei  were  expressly 
reserved  by  the  articles  of  naeooiation. 
Moreover,  the  Companies'  Act,  1862^  s.  38. 
d  4»  enacted,  that  no  contiilMition  should 
be  required  from  any  member  exceeding 
the  amount  (if  any)  impaid  on  his  shares; 
and  here  aothing  was  *' unpaid*'  since 
nothing  could  become  owing.  They  also 
quoted  the  language  of  Jjord  Cairns  in 
JStockm's  eoM,  37  Law  J.  Rep.  <iv«&) 

ChwM.  230;  ji^e*  Law  Bsp.  S  Ck 

Ap.  415. 

The  Master  of  thb  Rolls  (July  15) 
held,  that  tiie  question  was  m^ed  by 
Brtdgsr  and  Ifni£9  case,  which  det«rmiii0d 
that  the  forfuture  of  ahares  did  not  put  aa 
end  to  the  shareholdeffa*  liability  to  oooHri- 
bute  in  respect  <^  the  liability  of  the  com- 
pany eodstii^  at  the  time  o£Uie  fiorfeiture. 

Soliciton— Memt.  Lewis,  Mnnos,  Nann  &  Long- 
den,  for  the  official  liquidator;  Messrs.  Taylor^ 
HoMe&  Taylor,  for  Mr.  Creyke. 


April  19.         \  Bi^BmMtuoox. 
Ooets — Number  of  Cowtsel, 

CoBti  of  a  hritf  t6  a  seamd  Qiit^en*9 
eomnael  on  the  hearing  of  ike  edu$e  aUowed, 
he  having  hefort  ke  hml  been  mailed  wHkin 
the  bar  been  the  defem4an£i  junior  eomtuel 
%%tksoam9e,' 

This  was  a  summons  to  review  a  taxation 
of  costs.  The  bill  had  been  dismissed  with 
costs.  The  defendant  had  retained  a  Queen's 
counsel  Before  Uie  hearing  e€the  cawe 
the  j«»ior  <oeunsel,  'wlio  had  pmpai^d  'the 
defendant's  answer,  and  had  also  crosa- 
ejcaauaed  the  plaintiff  Ga  hUl  affidawita,  had 
been  called  within*  Ihe  bar.  Oa  the  Jiean^g 
brie£s  were  delivered  to  the  Queen's  eovmaelt 
originally  retained,  to  a  junior,  and  to  the 
Queen'a  oennari '  who  had  at  toit  be^ 
the  defendant's  junior.  The  Taxing  Maaler 
disallowed  the  ooets  of  the  brnf  to  ik» 
last-mentioned  eoQBsel,  eeili^ngtkatthefv 
was  nothing  in  the  nature  of  the  cause  to 
take  it  «at  of  the  otdiBaty  ittla  of  the  Obnri 
as  to  the  ailowatiee  of  the  costa  mt  Ptf^ 
odonsel  only. 

Mr.  JSauthgate  and  Mr,  Sdwumd  Jmrnet, 
tot  the  ddbndant,  asked  '^at  the  coala  -of 
the  third  bnel  might  be  aliuwed.  Thcf 
re&rted  to 

BeitB  V.  OUfordy  IJa  ifc  fi.  f  4,  f  & 

Mr.  Laeoek  Webb,  for  «he  fhanti&^In 

Carter  y,  Bamatid^  16 '81m.  It5f  ;  sic- 

17  Lmt  J.  R^i  (ka)  Ohanc.  3fd^ 

where  the  costa  oi  a  aeoond  Qinen'a  eoanaci 

w«i»  aUowed^  the  facta  w«ae  diffieoh  a&d 

intntatB*    In 

Orem  v«  Briggs,  7  Hany  279 ;  a.  ei  U 
hmw  J.  Ri^.  (NiS.)  <;haDe:  294^ 
the  coats  of  a  seoadd  Qaeen's  ^okinaei  w«re 
not  avowed  either  osthe  gnnsid  of -tfaa 
difficulty  and  intikaey  «f  the  caas^  or  hm^ 
cause  he  l»d  whilst  itithoat  tiiaharaettled 
tin  pleadings.    HJe  aiaanfeited  t^ 

Tb»  Midland  Baikoatf  Con^^amf  %, 
Bromm,  10  HJare, '  App.  xlir. ;  a.  c 
S^Laiw  J,  B^.  ^jl)  Gkioa  10^ 

The  Miksm  ov  xhs  BoLiA^^'QieBa  aia 
cases  both  for  and  against  tlie  ifairkinn  cf 
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the  Taxing  Master.  Kalnittf  had  not  been 
given  Id  the  counaai  who  had  been  ^called 
within  the  bar,  he  might  have  been  re- 
tained by  the  other  side  wifch  all  the  know- 
ledge obtained  by  him  in  the  suit,  to  the 
dMdv^ntage  of  Ins  formto  client.  I  think 
the  oosts  of  the  brief  to  the  second  i^Men'a 
counsel  ought  to  be  allowed. 

SoUoHora— Mr.  Aidiibakl  8.  LawMm,  fbtpiMkMMt 
Mr.  T.  W.  FJaveU,  for  defandant 


l^Mtbs  Jttsnots. 
March  ^; 


inWTA  V,  fiSBJUOK. 


Prmim^^WArd  6f  Court — Siftt9mtni 
itpon^  Mwriage  after  M^&rity^-'PayiMfid 
4^^C(nKH, 

Wh^n  a  ward  a/  cami  married  the  daf 
nfimr  aUoudng  her  m^^ri^y^-^Held,  that  m 
9mM  fund  in  court  wtight  i^  paid  amt  t^ 
km*  itpom  htr  9qfara;te  euammaUon. 

The  i^ypellant)  Mrs.  Raddyfie,  had  been 
%t  ward  of  eourti.  She  attained  the  age  of 
twenty-one  years  on  the  8th  of  Augoa^ 
1866,  and  married  the  next  day/  During 
her  minorilKythe  flurplna  inoome  of  some 
peopoffty  to  wfaieh  ahe  was  entitled  foclife^ 
fer  her  sepanato  ^ise^  had  been  paid  into 
court  and  invested,  and  at  the  date  of  her 
marriage  ooAsitftedof  363(.  16«.  4d  oonsols, 
and  53/.  4«.  4c/.  cash. 

In  January,  1867,  she  pieseiited  a  peti- 
tion for  transfer  <u)d  payment  out  of  caurt 
to  henelf  of  these  suaas.  The  l^Iaster  of 
the  BoUs  leliiaed  to  do  this,  bat  directed 
kiqBifiea  wheAer  the  oiacriage  was  a  vmlid 
one;  whether  any  settlement  had  been 
made  apon  ber,  and  if  not,  dinecting  a 
settlement  to  be  mad&of  her  fortwaa 

On  tJie  Idihef  July,  1867,  an  Older  was 
■Mde  in  diambera,  which  stated  that  the 
Judge  ?Faa  of  opinion  that  he  eonld  not 
naetrain  the  anticipation  by  her  of  the 
income  of  her  fortunot  and  oidered  the  costs 
of  the  petition  to  be  paid  out  of  the 
3631  16a.  id.  consols^  and  directed  the 
residue  to  be  earned  over  to  a  settlement 
account^  and  ordered  payment  to  her  of 
the  income  upon  her  separate  receipt,  and 
also  the  sum  of  53^  4i.  id. 


When  the  costs  were  taxed  and  paid 
the  amottnt  of  the  oonsols  was  reduced  to 
961  17ji  Sd 

Another  order  of  ^e  l}4thof  July,  1867, 
directed  a  certain  sum  of  85/.  4«.  l<f., 
#iiieh  was  payable  by  other  parties  te  the 
cause  to  Mra  Radclyffe,  to  be  also  settled. 
From  these  orders  far  settlement  Mr& 
Radefyfie  ii0W4ippealed. 

Mr.  Sp^,  for  Mrs.  Badelylfe^  asked 

diat  these  soma  mogbt  be  pdd  to  her.- 

They  were  her  separate  property,  andtiie 

court  had  exceeded  its  usual  jurisdictiofl 

in  diieeting  a  setttement  ta  be  made  of 

tiienu    The  marriage  haiviiigb^en  after  th^ 

lOi^onty  waa  no  contempt  of  Couit,  wUeb' 

k  the  ground  of  the  juritdiotion  usuidJ^ 

saeiidsed-tn'^eBecaseSw    He  re^Blrred  to^^^ 

Le^  v.  Bamardtston^  i  Sim»  538. 

Awtm  V.  HaUey,2  ®im.  dp  R  129. 

Zxm^  T.  Ijong^  Ibid.  119;  a  cl  31  Law 

J.  Rep.  <ka)  Chanc  844 
Maneif  v.  Afmmf^  3  Drew.  269 ,-  s.  c. 

24  Law  J.  Rep.  (n.s.)  Chanc.  684. 
Biddies  v.  Jaekmm,   3  De  Oex  ds  J. 
544j«.c   28  Law  J.  Rep.   (n.s.) 
Chanc;  40,  290. 
Langbottam  v.  Fearce,  3  De  Gex  &  J. 

1^4d,  nw 
M4trtim  t.  /%etor,  7  I>e  Gex,  M.  4i  a 
109 ,'  s.  c  24  Law  I^  Bepc    (iT.a.) 
Chttbc  519. 
As  to  separate  examinatioi^  since  tiie  ftlnd 
ia  now  under  2i^L  it  ie  unneeeasary. 

Mr.  CmmpbeUy  for  the  husband. 

LoBD  JuancB  Sbiwyk. — In  this  case 
there  ia  a  very  small  fund  in  court  It  is 
hardly  neeessary  to  keep  it  in  eoart,  which 
must  be  attended  with  expense.  I  think 
that  we  have  sufficient  au^ority  in  Long- 
bdtiom  f.  Fearee  fat  paying  out  thefbnd 
to  the  wife.  The  lady  should  however 
aittend  to  be  separatelyexamined,  although 
the  fund  is  under  200/. 

Lord  Jubtioh  OmrABD  ooncurred. 

SoSdtort— MesM.  W!ld  aad  Barber. 
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Lords  Justiobs. 
May  26. 


TAYLOR  V.  DOWLEK, 


Practice — Appeal  for  Costs. 

The  Court  is  not  disposed  to  extend  the 
exceptions  to  the  general  rule  that  there  can 
be  no  appeal  for  costs  alone. 

Trustees^  having  been  ordered  personally 
to  pay  the  costs  of  the  suit,  were  not  allowed 
to  appeal  on  the  ground  that  the  costs  ought  to 
have  been  ordered  to  be  paid  out  of  the  trust 
fund. 

This  was  an  appeal  by  the  defendants, 
who  were  trustees,  from  so  much  of  a 
decree  of  Vice  Chancellor  Malins  as  ordered 
them  to  pay  the  costs  of  the  suit. 

A  preliminary  objection  having  been 
taken  that  the  appeal  was  for  costs  only, 
and  could  not  therefore  be  entertained, 

Mr.  M.  Cookson,  for  the  appellant,  con- 
tended that  the  case  of  trustees  formed  an 
exception  to  the  general  rule  that  there 
could  be  no  appeal  for  costs  alone. 

Angell  v.  Davis,  4  MyL  &Cr.  360;  s.c. 

9  Law  J.  Rep.  (n.s.)  Chana  3, 
was  a  case  in  which  the  costs  formed  the 
sole  subject-matter  of  the  appeal,  and  Lord 
Cottenham,  after  reviewing  the  authorities, 
said,  "  These  cases  seem  to  me  to  establish 
several  propositions,  any  one  of  which  is 
sufficient  to  support  my  jurisdiction  on 
the  present  appeal ;  the  costs  are  part  of  the 
relief  specifically  prayed ;  they  are  not  mere 
personal  costs,  but  are  given  out  of  the 
fund ;  and  the  whole  of  the  facts,  moreover, 
distinctly  appear  upon  the  face  of  Uie  pro- 
ceedings themselves,  so  that  it  is  not  neces- 
sary in  determining  the  question  to  enter 
into  any  investigation  of  the  merits."  If 
the  first  reason  stated  by  His  Lordship 
must  be  taken  to  be  overruled  by  the  sub- 
sequent case  of 

Lancashire  v.  Lancashire^  2  Phil.  657, 

662;  s.  a  10  Beav,  26;  16  Law  J. 

Rep.  (n.s.)  Chanc.  48, 
at  all  events,  upon  the  second  ground  the 
appeal  would  lie,  for,  if  the  order  had  been 
for  payment  of  the  costs  out  of  the  trust 
fund,  the  cestuis  que  trust  could  have  ap- 
pealed, and  there  would  be  no  mutuality  if 
the  trustees  could  not  appeal  in  such  a  case 
as  the  present 


He  cited  also 
Bagot  Y.  Bagot,  DanieU's  Ck.  Pr.  1349 
(4th  edit);  s.  a  10  Law  J.  Rep.  (K^a.) 
Chana  116. 

Mr.  Olasse  and  Mr.  Oraham  Hastings, 
who  appeared  for  the  respondents,  were  not 
called  upon. 

Lord  Justice  Selwyn,  after  re£ening 
to  Angell  v.  Davis  and  Lancashire  v.  Lan- 
cashire, and  to  Umpleby  v.  the  Wa^eney 
Valley  Railway  Company  (1),  in  which 
Wood,  V.C.  preferred  the  opinion  expressed 
by  Lord  Cottenham  in  Lancashire  v.  Lan- 
cashire to  that  in  Angell  v.  Davis,  said  the 
first  ground  upon  which  the  right  to  appeal 
was  rested  might  be  considered  to  be  entirely 
disposed  of  by  the  authorities;  and  with 
regard  to  the  second  proposition  stated  by 
Lord  Cottenham,  it  was  enough  to  say  that 
in  this  case  the  costs  were  not  given  out  of 
the  fund.  The  third  ground  upon  which 
Lord  Cottenham  entertained  the  appeal  in 
Angell  v.  Davis  was,  that  the  whole  of  tiie 
facts  appeared  upon  the  face  of  the  proceed- 
ings themselves,  so  that  it  was  not  necessary 
to  enter  into  any  investigation  of  tfa« 
merits.  In  that  case  costs  had  been  given 
to  a  trustee  who  had  been  guilty  of  a 
breach  of  trust,  and  the  error  manifestly 
appeared  on  the  face  of  the  proceedings; 
but  that  was  not  the  case  here,  for  the  Vice 
Chancellor  had  exercised  his  discretion  as 
to  costs  upon  the  merits  of  the  case,  and 
this  Court  could  not  decide  whether  that 
discretion  was  or  was  not  properly  exercised 
without  going  into  the  merits.  Bagot  r. 
Bagot  was  r^y  the  only  case  thi^  was 
cited  in  support  of  the  proposition.  But  in 
that  case  there  was  a  substantial  question 
to  be  tried  on  the  appeal,  which  was  not 
limited  to  the  question  of  the  payment  of 
the  costs  of  the  suit,  and  the  trustees,  as 
representing  all  the  persons  entitled  to  the 
fund,  had  an  interest  in  the  subject-matter 
of  the  suit  That  case,  therefore,  had  no 
application  to  Uie  present  If  in  every  case 
where  a  trustee  or  a  credits  assorted  that 
he  was  entitled  to  have  his  costs  paid  out  of 
a  particular  fund,  he  were  to  be  allowed  to 
appeal  upon  the  question  of  costs  alone,  the 
exceptions  to  the  general  rule,  that  there 

(1)  1  Jo.  ft  H.  254. 
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conld  be  no  appeal  for  costs  only,  would  be 
▼ery  mnch  increased  in  number.  His  Lord- 
ship adhered  to  the  opinion  which  he  had 
recently  expressed  in  Hope  v.  Carnegie  (2), 
that  the  general  rule  prohibiting  appeals 
for  costs  was  not  only  well  estaWshed  but 
a  very  wholesome  rule;  the  present  case 
formed  no  exception  to  it,  and  the  appeal 
must  be  dismissed,  with  costs. 

Lord  Justice  Giffaed  concurred. — He 
could  not  accede  to  the  argument,  that 
because  if  the  costs  had  been  ordered  to  be 
paid  out  of  the  fund,  the  persons  interested 
in  that  fund  might  have  appealed ;  therefore 
tiie  trustees  when  ordered  to  pay  them 
personally  ought  to  have  a  similar  right  If 
the  present  appeal  were  allowed,  he  did  not 
see  why  there  should  not  be  an  appeal  for 
costs  in  every  case.  He  was  not  disposed 
to  extend  the  exceptions  established  by 
Lord  Cottenham  in  AngeU  v.  Davie;  and 
Bagoi  V.  Bagot  was  not  a  case  of  an  appeal 
lor  costs  alone.  He  agreed  that  the  appeal 
must  be  dismissed,  with  costs. 

SoHciton  —  Mr.  F.  Bolt,  for  appellaiit';  Messrs. 
Price,  Bolton  &  Filder,  sgents  for  Messrs. 
Hockley  k  Bussell,  Guildford,  for  zespondent. 


Loans  Jusncis 
June  22. 


[CIS.  j 


THE  LONBON  MARINE  IN- 
SURANCE ASSOCIATION. 

(smith's  case.) 

Mutual  Insurance — Unstamped  Policy y 
35  Geo,  3.  e,  63. 

8.  made  an  application  in  writing  to  he- 
tome  a  member  of  a  mutual  insurance  asso- 
ciation in  respect  of  an  insurance  for  300L 
upon  his  ship;  the  ship  was  accepted^  and 
an  unstamped  copy  of  a  policy  returned  to 
him.  By  the  regulations  of  the  association  he 
would  have  to  contribute  to  losses  upon  the 
ships  of  other  members.  No  stamped  policy 
was  ever  received  by  him.  He  contributed 
to  losses  upon  some  ships  of  various  memr 
hers.  His  own  ship  sustained  an  injury, 
but  before  the  amount  of  the  loss  could  be 
estimated^  the  association  was  ordered  to  be 
wound  up: — Held  (affirming  the  decision 
of  one  of  the  Vice  Chancellors),  that  he  was 

(2)  Jjsm  Rep.  4  Oh.  2«4. 
NXW  SlBIES,  88.~Ghai!o. 


not  a  contributory,  as  the  unstamped  policy 
could  not  under  35  Geo.  3.  c.  63.  be  received 
in  evidence  of  his  agreement  to  become  a 
member. 

This  was  an  appeal  from  an  order  of 
Vice  Chancellor  James,  removing  the  name 
of  J.  W.  Smith  from  the  list  of  contribu- 
tor! es  to  the  association. 

It  appeared  that  the  association  was 
composed  of  shipowners,  and  under  its 
provisions  the  members  agreed  together  to 
mutually  insure  their  ships  in  proportion 
to  the  amounts  for  which  they  should 
respectively  take  shares.  On  a  shipowner 
becoming  a  member  the  custom  was  as  fol- 
lows :  he  signed  a  written  proposal  or  state- 
ment of  the  particulars  of  his  ship  and  the 
amount  for  which  he  proposed  to  insure; 
after  the  acceptance  of  the  proposal  he 
signed  a  power  of  attorney  auUiorizing  the 
secretary  of  the  association  to  underwrite 
policies  on  ships  approved  by  the  com- 
mittee, and  a  policy  was  given  to  him. 

Smith,  on  the  6th  of  September,  1864, 
made  an  application  in  vnriting  in  the  usual 
form  addressed  to  the  secretary  authorizing 
him  to  insure  his  ship  the  Holyrood  for 
300/.,  and  agreeing  to  abide  by  the  rules 
of  the  society. 

The  ship  was  accepted  and  a  form  of 
policy  was  sent  to  Smith,  which  was 
unstamped  and  bore  the  heading  "copy." 
Smith  never  received  any  other  policy,  nor 
did  he  sign  any  power  of  attorney,  but  he 
paid  the  usual  entrance  fee  and  also  a  call 
which  was  made  in  Februaiy,  1865,  in 
respect  of  losses  upon  ships  belonging  to 
members  of  the  association.  Smith  received 
no  policy  beyond  the  unstamped  copy. 
The  Holyrood  was  injured  at  sea  on  the 
1st  of  February,  1865,  upon  which  Smith 
made  a  claim  upon  the  society,  which  was 
admitted  by  the  secretary,  subject  to  the 
amount  bdng  afterwards  settled.  This 
amount  had  not  been  finally  settled  when, 
on  ^e  1st  of  July,  1865,  the  association 
was  ordered  to  be  wound  up. 

On  the  26th  of  April,  1869,  the  order 
now  under  appeal  was  made  by  his  Honour 
upon  the  ground  that  as  no  stamped  policy 
had  ever  been  executed  upon  his  ship,  there 
was  no  contract,  receivable  in  evidence  on 
Smith's  part,  to  become  a  member  of  the 
association. 

48 
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Mr.  Eddts  and  Mr,  Lindley^  for  the 
appellant,  the  official  liquidator. — We  con- 
tend that  though  we  cannot  tender  the  form 
of  policy  as  a  policy  (35  Geo.  3.  c.  63. 
a  14),  yet  there  is  a  good  agreement  for 
mutual  indemnity  contained  in  Mr.  Smith's 
application,  fortified  by  his  subsequent 
conduct  The  contract  is  not  destroyed 
by  the  non-existence  of  the  policy,  liey 
referred  to  several  subsequent  acts — 
64  Geo.  3.  c.  144; 
7  Geo,  4.  c.  49; 
7  Vict,c,2\', 
which  refer  to  mutual  insurance.  Now,  it 
is  true  that  the  act  30  Vict  c.  23.  s.  7. 
enacts,  that  no  contract  for  marine  insur- 
ance shall  be  valid  unless  contained  in  a 
policy;  we  say  that  that  act  does  not  refer 
to  mutual  insurance.  There  is  no  express 
authority,  but  the  following  cases  bear 
upon  the  subject — 

Taylor  v.  Dean,  22  Beav.  429. 
Bromley  v.  Williams,    32  Ibid.  177 ; 
s.  c.  32  Law  J.  Rep.  (n.s.)  Chanc. 
716. 
Harvey  v.  Bechmth,  2  Hem.  &  M.  429. 
Mead  v.  Davison,  3  Ad.  &  E.  303;  s.  c. 
4  Law  J.  Rep.  KB.  183. 
Smith,  moreover,  is  estopped  by  his  con- 
duct fi-om  denying  that  he  is  a  member — 
Underwood^s  case,  5  De  Gex,  M.  k  O. 
677 ;    s.  c.  23  Law  J.  Rep.   (N.a) 
Chanc.  943. 
Mr,   Macnaghten,   for  Smith,   was  not 
called  upon. 

Lord  Justice  Selwyn. — ^We  entertain 
no  doubt  that  the  Vice  Chancellor  was  right 
in  ordering  the  name  of  Mr.  Smith  not  to 
be  included  in  the  list  of  contributories.  The 
question  depends  entirely  upon  the  construc- 
tion of  theact  35 Geo.  3.  c  63.  The  caseof  the 
appellant  cannot  be  put  more  favourably  to 
him  than  by  saying  that  a  contract  in  writing 
was  entered  into,  and  for  some  time  acted 
upon  by  both  parties  to  it  What,  then, 
was  the  contract  ?  In  my  judgment  it  was 
a  contract  for  insurance.  Then,  how  is  that 
contract  affected  by  the  Stamp  Actsi  As- 
suming that  before  the  act  of  1867  a  policy 
of  insurance  was  not  necessary,  still  the 
question  remains  whether  this  was  not  a 
contract  for  insurance  within  the  meaning 
of  the  act  35  Geo.  3.  c.  63.  Now,  section  1. 
of  that  act  provides  that  from  and  after  Uie 


5th  of  July,  1795,  there  shall  be  raised, 
levied,  collected  and  paid  for  every  skin 
or  piece  of  vellum  or  parchment,  or  sheet 
or  piece  of  paper,  upon  which  any  insurance 
upon  any  ship  or  ships  shall  be  engrossed, 
printed  or  written  the  stamp  duties  there- 
inafter mentioned.  A  stamp  duty  is,  there- 
fore, imposed  upon  everything  effecting  an 
insurance,  and  this  casts  upon  the  i4>pel- 
lants  the  duty  of  shewing  that  these  con- 
tracts of  mutual  insurance  are  exempt 
from  the  act  Then  section  11.  enacts,  that 
<<  every  contract  or  agreement  which  shall 
be  made  or  entered  into  for  any  insurance, 
in  respect  whereof  any  duty  is  by  this  act 
made  payable  shall  be  engrossed,  printed  or 
written,  and  shall  be  deemed  and  called  a 
policy  of  insurance."  Then  we  come  to  sec- 
tion 14,  which  is  most  material,  as  it 
contains  an  express  reference  to  agreements 
for  insurance.  That  section  enacts,  that 
'<no  insurance  made  or  entered  into  in 
Great  Britain  in  respect  whereof  any  duty 
is  by  this  act  made  payable,  nor  any  con- 
tract or  agreement  for  such  insurance  as 
aforesaid,  shall  be  pleaded  or  given  in  evi- 
dence in  any  court,  or  admitted  in  any 
court  to  be  good,  useful  or  available  in  law 
or  equity,  unless  the  vellum,  parchment 
or  paper  on  which  such  insurance  shaU  be 
engrossed,  printed  or  written  shall  be 
stamped  with  the  lawful  stamp  to  denote 
the  rate  or  duty  as  by  this  act  is  directed, 
or  to  denote  some  higher  rate  or  duty  in 
this  act  contained ;  and  it  shall  not  be  law- 
ful for  the  said  Commissioners  of  the  said 
Stamp  Duties,  or  any  of  tiieir  officers,  to 
stamp  any  vellum,  parchment  or  paper  with 
any  stamp  directed  to  be  provided  or  used 
by  virtue  of  this  act  at  any  time  after  sudi 
insurance  as  aforesaid,  or  contract  for  such 
insurance,  shall  be  engrossed,  printed  or 
written  tiiereon  under  any  pretence  what- 
ever." That  ^section  plainly  applies  not 
merely  to  policies  for  insurance,  but  to  any 
agreement  or  contract  for  such  insurance. 
It  is  perfectly  unlimited  in  its  language, 
and  there  is  no  ground  for  the  contention 
that  the  contract  in  the  present  case  was 
not  a  contract  for  a  policy  of  insurance, 
and  therefore  not  within  the  words  of  the 
act  I  agree  with  the  Vice  Chancellor  that 
it  is  not  the  duty  of  a  Court  of  law  or 
equity  to  be  astute  to  find  out  vrays  in 
which  the  object  of  an  act  of  the  legislature 
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may  be  defeated.  Some  reliance  was  placed 
in  argument  upon  the  18th  section  of  the 
act,  which  provides  that  nothing  in  the  act 
contained  shall  extend  to  subject  any  of 
the  members,  officers  or  servants  of  the  cor- 
poration of  the  London  Assurance  and  the 
Boyal  Exchange  Assurance  to  any  of  the 
penalties  by  the  act  imposed  for  or  by  rea- 
son of  their  making  any  agreement^  insure 
by  any  label,  slip  or  memorandum  in  writ- 
ing upon  unstamped  vellum,  parchment  or 
paper.  The  proviso,  however,  at  the  end  of 
the  section,  '*  provided  that  in  every  such 
case  a  policy  of  insurance  according  to  the 
agreement  expressed  in  such  label,  slip  or 
memorandum  shall  be  made  out  according 
to  one  of  the  forms  in  the  schedule  to  this 
act  annexed,  and  duly  executed  and  stamped 
within  three  office  days  from  the  time  of 
making  such  agreement  as  aforesaid,"  puts 
an  end  to  the  argument,  and  shews  that 
this  section  cannot  operate  to  take  a  con- 
tract for  insurance  out  of  the  provisions  of 
the  act  In  the  present  case,  dierefore,  the 
contract  entirely  failed,  for  by  the  act  we  are 
precluded  from  taking  notice  of  it  as  having 
any  effect  whatever  at  law  or  in  equity. 
The  name  of  Mr.  Smith  was,  therefore, 
rightly  omitted  from  the  list  of  contribu- 
tories.  UnderwoocPs  case,  which  was  cited, 
has  really  no  application,  and  there  has 
been  no  such  laches,  on  the  part  of  Mr. 
Smith,  as  can  disentitle  him  from  now  say- 
ing that  there  is  no  contract  binding  him 
to  become  a  member  of  this  company.  The 
decision  of  the  Vice  Chancellor  was  right, 
and  the  appeal  motion  must  be  refused, 
with  costs. 

Lord  Justiob  Giffabd.  —  Mr.  Smith 
cannot  be  made  a  member  of  the  company 
unless  it  can  be  proved  that  he  entered  into 
a  binding  mutuid  contract  for  the  insurance 
of  ships.  The  contract,  if  there  was  any, 
was  unquestionably  a  contract  in  writing, 
and  I  agree  with  the  Vice  Chancellor  that, 
having  regard  to  the  act  35  Ceo.  3.  c.  63, 
there  b  no  document  which  we  can  read  as 
evidence  of  that  contract  It  is  clear  under 
that  act  that  every  contract  in  writing  for 
the  insurance  of  ships  must  be  stamped, 
and  cannot  be  used  in  evidence  if  it  is  not, 
and  there  is  no  difference  between  a  Court 
of  law  and  a  Court  of  equity  with  regard 
to  the  evidence  which  can  be  used  in  sup- 
port of  such  a  contract  Then  it  was  said 
that  Mr.  Smith  is  estopped  from  denying 


that  he  entered  into  this  contract  But 
there  is  a  complete  answer  to  that  ailment 
in  the  fact  that  Mr.  Henzell  was  the  agent 
of  the  association  as  well  as  the  agent  of 
Mr.  Smith.  Moreover,  with  regard  to  laches, 
I  can  find  nothing  to  say  that  Mr.  Smith 
was  too  late  in  making  his  application  to  be 
removed  from  the  list  of  cuntributories. 
The  appeal  must,  therefore,  be  refused, 
with  costs. 

Solicitor! — Meaniv.  Tonng,  Maples  k  Co.,  for 
Appellant ;  Menra.  Mercer  k  Mercer,  for  official 
liquidator. 


James,  V.C.l 

June  28, 29.1     barnes  r.  wood. 

Vendor  and  Purchaser — Specific  Per- 
formance— Feme  Covert,  Husband  entitled 
to  Limited  Interest — Remainder  to  Wife  in 
fee — Contract  by  Husband  for  Sale  of  whole 
Estate — Compensation, 

A  husband  entitled  to  realty  for  an  estate 
pur  autre  vie,  with  remainder  to  the  use 
of  himself  and  his  wife  in  fee  in  her  right, 
entered  into  an  agreement  in  writing  with 
the  plaintiff,  who  was  ignorant  of  the  wife's 
interest  in  the  property,  for  the  sale  of  the 
estate  to  him  in  fee,  ctnd  the  plaintiff  paid 
a  deposit  upon  his  purchase-money.  Subse- 
quently the  husband  and  wife  sold  and  by 
deed  acknowledged  conveyed  the  whole  estate 
in  fee  to  the  defendant,  who  had  notice  of  the 
contract  vdth  the  plaintiff,  for  an  amount 
very  little  exceeding  that  for  which  the  hus- 
band had  agreed  to  sell  it  to  the  plaintiff, 
and  the  husband  returned  to  the  plaintiff  his 
deposit.  In  a  suit  against  the  purchaser,  in 
which  the  plaintiff  sought  to  fix  him  with 
the  obligation  of  performing  the  contract 
for  the  sale  of  the  premises  to  the  plaintiff, 
— Held,  that  the  plaintiff  was  entitled  to 
have  the  premises  conveyed  to  him  to  the 
extent  of  the  husband^ s  interest  therein,  with 
compensation  m  respect  of  the  wife^s  interest, 

Thomas  v,  Dering,  1  Keen,  729,  «.  c  6 
Law  J,  Rep.  (n.&)  Chanc.  267,  observed 
upon* 

This  was  a  motion  for  a  decree  in 
a  suit  seeking  the  conveyance  of  certain 
premises  from  the  defendant,  under  the 
following  circumstances.  In  February,  1868, 
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certain  messuages  and  land  at  Stanningley, 
in  Yorkshire,  stood  limited  (subject  to  a 
mortgage  in  fee  simple)  to  the  use  of  John 
Stringer  and  his  heirs,  for  the  life  of  Harriet 
Whitehead,  with.remainder  to  the  use  of  John 
Stringer  and  Betty  his  wife,  in  her  right  in 
fee.  John  Stringer  had  also  a  prospective 
interest  in  the  premises  as  tenant  by  the 
curtesy  in  case  the  remainder  in  fee  should 
vest  in  possession  during  the  coverture.  On 
the  7th  of  February,  1868,  John  Stringer 
and  the  plaintiff  respectively  entered  into 
and  signed  an  agreement  in  writing,  by  which 
Stringer  agreed  to  sell  and  the  plaintiff 
agreed  to  purchase,  free  from  incumbrances, 
the  premises,  including  the  fixtures,  for 
710/.  At  the  same  time  the  plaintiff  paid 
a  deposit  of  50/.  upon  his  purchase-money. 
At  this  time  the  plaintiff  was  in  ignorance 
of  Betty  Stringer  having  any  rights  in  the 
property  of  which  he  believed  John  Stringer 
to  be  the  absolute  owner.  On  the  28th  of 
March,  1868,  the  abstract  of  title  to  the 
premises  was  delivered,  and  by  his  solicitor's 
perusal  of  it  the  plaintiff  for  the  first  time 
became  aware  of  Betty  Stringer's  interest 
in  the  property.  On  the  21st  of  April, 
1868,  the  solicitors  of  Mr.  and  Mrs. 
Stringer  approved,  on  their  behalf,  of  the 
draft  conveyance  to  the  plaintiff  submitted 
to  them  by  the  plaintiff's  solicitor,  and  at 
the  same  time  they  notified  their  readiness 
to  comply  with  a  request  made  by  a  memo- 
randum in  the  margin  of  the  draft  by  the 
plaintiff's  solicitors,  to  the  effect  that  the 
deed  must  be  duly  acknowledged  by  Mrs. 
Stringer.  Thereupon  the  plaintiff's  solici- 
tors proceeded  to  engross  the  draft-deed  so 
approved. 

On  the  22nd  of  April,  before  the  deed 
to  the  plaintiff  had  been  executed,  the 
defendant,  who  was  an  innkeeper  at  Stan- 
ningley, and  a  neighbour  of  the  plaintiff 
and  the  Stringers,  and  who  had  notice 
that  the  said  John  Stringer  had  entered 
into  some  agreement  with  the  plaintiff  for 
the  sale  of  the  premises  to  him,  entered 
into  a  written  agreement  with  John  Stringer 
and  his  wife  for  the  purchase  of  the  same 
premises  for  710/.,  the  fixtures  to  be  taken 
at  a  valuation,  and  on  the  25th  of  April 
the  said  Stringer  and  his  wife  executed  to 
the  defendant  a  conveyance  of  the  premises 
in  accordance  with  such  agreement,  and 
Stringer  returned  to  the  plaintiff  his  50/. 
deposit,  by  coming  to  the  plaintiff's  house 


in  the  evening  when  he  was  in  bed  and 
leaving  the  money  upon  the  bed.  The  same 
day  the  defendant  received  the  rents  of 
the  tenants.  On  the  27th  of  April  the  plain- 
tiff's solicitors  tendered  the  draft  convey- 
ance to  Messrs.  Barstow,  the  solicitors  of 
Mr.  and  Mrs.  Stringer,  and  an  appoint- 
ment was  made  for  the  completion  of 
the  purchase  on  the  Ist  of  May.  On  the 
30th  of  April  Messrs.  Barstow  wrote 
to  the  plaintiff's  solicitors  informing  than 
that  Stringer  and  his  wife  had  already  sold 
the  property  to  another  pnrchaser.  Both 
the  agreement  for  sale  to  the  plaintiff 
and  the  conveyance  to  the  defendant  were 
registered  in  the  West  Riding  Registry  on 
the  1st  of  May,  the  defendant's  deed  being 
first  upon  the  register.  The  plaintiff  filed 
this  bill  against  Wood  alone,  not  making 
the  Stringers  parties,  to  obtain  a  dedara- 
tion  that  the  premises  were  purchased  by 
and  conveyed  to  the  defendant  subject 
in  equity  to  the  contract  between  John 
Stringer  and  the  plaintiff  for  the  purchase 
thereof^  and  that  the  defendant  held  the 
proper!^  bound  by  such  contract  either  to 
the  extent  of  the  fee  simple,  or  if  not  to  the 
extent  of  John  Stringer's  interest  therein^ 
and  for  consequential  relief 

The  defendant,  by  his  answer,  stated 
that  he  never  knew  of  Betty  Stringer^s 
interest  in  the  property  till  the  Idth  of 
April,  1868,  when  John  Stringer  informed 
him  that  the  bargain  betwe^i  himself  and 
the  plaintiff  was  off,  and  he  was  in  a  position 
to  sell  the  property,  and  that  his  wife  had 
an  interest  in  the  property,  and  refused  to 
convey  to  the  plaintiff,  and  he  further 
stated  that  Mrs.  Stringer  had  informed 
him  and  his  solicitor  that  she  refused  to 
recognize  the  contract  with  the  plaintiff  or 
to  convey  the  premises  to  him. 

The  defendant  further  insisted  that  J. 
Stringer  was  a  necessary  party  to  the 
suit 

Mr,  AmphUtt  and  Mr.  Bagthawe^  for  the 
plaintiff. — The  case  of 

MacCormick  v.  Qrogany  Law  Bep.  4 
Eng.  and  Ir.  App.  82, 
proved  that  the  defendant  was  a  trustee 
for  the  plaintiff.  The  plaintiff  was  entitled 
to  have  a  conveyance  from  the  defendant 
of  the  whole  estate — 

Nelihorpt  v.  Holgate,  1  C6IL  203. 
Wilson  V.  WUliams,  3  Jur.  N.a  8ia 
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Mr,  Kay  and  Mr.  WtlHanuotiy  for  the 
defendant — ^The  real  question  was,  whether 
there  was  any  binding  contract  with  the 
plaintiff.  The  phiintiff  cUimed  a  right  to 
tikke  the  husband's  interest,  but  there  was  no 
contract  which  could  have  been  enforced 
against  him — 

Wilkinson  v.  CaHUy  37  Law  J.  Hep. 
(ir.s.)  Chanc.  467. 

Maw  V.  Topkamy  19  Beav.  576. 

Thomas  v.  Deringy  1  Keen,  729 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  267. 
Mr,  An^phleity  in  reply. — We  say  there 
was  a  binding  contract  between  the  plaintiff 
and  Stringer,  and  that  the  defendant  had 
notice  of  it.  If  Stringer  had  obtained  a 
conveyance  from  his  wife  he  would  have 
been  a  trustee  of  the  whole  estate  for  the 
plaintiff^  and  the  defendant  must  stand  in 
the  same  position.  This  case  was  not 
touched  by  the  authority  of 

Wilkinson  v.  Castle^  ubi  supra, 
for  there  the  husband  had  nothing  of  hia 
own  in  the  estate. 

MurrellY.  Goodyear,  1  De  Qex,  F.  <fe  J. 
432 ;  &  c.  29  Law  J.  Rep.  (n.s.) 
Chanc  425, 
^ewed  that  a  reasonable  time  must  be 
given  for  the  husband  to  obtain  the  consent 
of  his  wife.  At  all  events,  the  plaintiff  was 
entitled  to  a  conveyance  from  the  defendant 
of  Stringer's  estate  pur  autre  vie,  with  com- 
pensation for  the  rest  oi  the  estate  which 
he  contracted  to  sell — 

Nelthorpe  v.  HolgaUj  ubi  supra. 

Thomas  v.  Dering,  ubi  supra, 
had    been    disapproved  of  by  Lord  St* 
Leonards — 

SugdL  Vend,  is  Pur.  (last  edit)  380. 
Stringer  when  he  entered  into  the  contract 
with  the  plaintiff  was  well  aware  that  he 
had  no  tiUe  to  the  whole  estate,  and  that 
made  this  a  case  of  fraud. — He  also  re- 
ferred to 

MorUock  T.  Duller,  10  Yes.  292. 

James,  Y.C. — In  this  case  the  pkintiff 
seeks  specific  performance  of  a  contract 
entered  into  by  Stringer.  Stringer  without 
question  entered  into  a  contract  binding 
on  himself.  It  turns  out,  however,  that  he 
was  not  owner  in  fee  simple,  his  only 
estate  being  an  estate  pur  autre  vie,  and 
the  possibility  of  an  estate  by  the  curtesy, 
the  remainder  being  vested  in  his  wife. 


The  wife  did  not  do  any  act  by  which  she 
bound  herself  to  ratify  the  contract  She 
had  the  power  of  assenting,  but  she  did 
not  adopt  the  means  which  the  law  givea 
her  of  so  doing,  and  the  husband  is  under, 
no  obligation  which  this  Court  can  recog- 
nize to  compel  her  to  do  so,  for  in  the  eyea 
of  this  Court  the  wife  is  a  free  agent,  and 
can  convey  according  to  her  own  uncon- 
trolled wilL  The  question  must,  therefore, 
be  decided  just  as  if  the  vendor  had  been 
tenant  for  life,  with  remainder  to  any  other 
person  in  the  world  with  whom  he  had  no 
connexion.  In  this  state  of  things.  Wood 
comes  in,  and  with  full  notice  of  the  con- 
tract between  Stringer  and  the  plaintiff, 
makes  a  new  one,  under  which  he  be- 
comes the  purchaser  of  the  interest  both 
of  the  husband  and  wife.  The  plaintiff's 
first  contention  is,  that  the  defendant  ia 
bound  to  give  full  effect  to  the  first  con- 
tract I  do  not,  however,  think  the  pur- 
chaser of  the  wife's  estate  is  bound  to  give 
effect  to  a  contract  which  did  not  affect  her 
estate,  and  since  her  estate  was  not  bound 
by  it,  the  purchaser  from  her  has,  as  re- 
gards it,  the  same  equity  as  if  the  first 
contract  had  not  been  made.  But  that  is 
not  the  whole  of  the  case,  for  the  plaintiff 
says,  "  If  I  cannot  get  more  from  you  than 
I  would  get  from  the  husband,  yet  you 
took  his  estate,  and  I  have  the  same  equity 
against  you  as  against  him."  I  am  of 
opinion  that  he  has;  and  supposing  that 
no  purchase  had  intervened,  and  the  same 
bill  had  been  filed  against  the  husband,  the 
question  is,  whether  the  plaintiff  would 
not  have  been  entitled  to  a  decree  to  the 
extent  of  the  husband's  interest,  with  com- 
pensation in  respect  of  the  interest  of  the 
wife.  Upon  that  point  two  cases  have 
been  cited,  one  on  either  side,  viz.,  Thomas 
V.  Bering,  where,  for  reasons  which  I  con- 
fess I  do  not  understand,  specific  perform- 
ance with  compensation  was  not  decreed, 
and  Nelthorpe  v.  Holgate,  where  relief  was 
given  under  circumstances  almost  precisely 
^e  same  as  in  the  present  case.  The  hus- 
band here  represented  himself  to  be  the 
owner  in  fee.  The  plaintiff  entered  into 
a  contract  with  him  in  ignorance  of  any 
defect  in  title.  The  husband  therefore 
would  be  bound  to  convey  whatever  interest 
he  had.  The  defendant  is  bound  to  the 
same  extent;  and  it  is  for  the  Court  to  find 
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out,  in  the  best  way  it  can,  what  compen- 
sation can  be  made.  There  most  be  a 
declaration  that  the  plaintiff  is  entitled  to 
a  specific  perfonnance  of  his  contract  to 
the  extent  of  Stringer's  interest,  with  a 
reference  to  chambers  to  inquire  what 
compensation  should  be  made  for  the 
interest  of  Mrs.  Stringer. 

SoUciton^Menn.  Few  ft  Ca,  for  pUintiff; 
MeMn.  WiUuunMm,  Hill  ft  Co.,  agents  for 
Me«n.  Carui  ft  Tempert,  Leedi,  for  defendant. 


LOBD  ROMILLT, 

July  6 
August 


r,  M.R.  I 


THE  ATTORNEY  OENE- 
EAL  V.  THE  WAX- 
CHANDLERS*  COM- 
PANY. 


Will — Constructtoi^ — Charity — Truet  or 
Condition, 

Devise  of  houses  to  the  W.  Co.  ^'for  this 
intent  and  purpose  and  upon  this  condition,^* 
that  they  should  make  certain  annual 
payments^  the  greater  part  of  which  were 
charitable.  The  surplus  income  was  thus 
disposed  of:  ^  The  rest  of  the  profits  of  the 
said  houses  and  tenements  I  will  shall  be 
bestowedupon  the  reparations  of  the  said  houses 
and  tenements": — Held,  having  regard  to 
the  whole  scope  of  the  will,  that  the  devise 
was  for  ike  intent  and  purpose  of  making 
the  payments,  and  upon  the  condition  of 
keeping  the  property  in  repair;  and  that 
the  company  was  beneficially  entitled  to  the 
surplus  income  after  effecting  these  objects. 

This  was  an  information  seeking-to  estab- 
lish that  the  defendants  were  trustees  for 
charitable  purposes  of  the  whole  income  of 
certain  property,  after  satisfying  a  specific 
annual  pa3rment  of  small  amount. 

The  wiU  of  William  Kendall,  dated  the 
31st  of  January,  1558,  contained  the  follow- 
ing devise : 

"  Also  I  give  unto  William  Kendall,  my 
son,  all  my  houses  and  tenements  in  Old 
Change,  in  the  parish  of  Mary  Magdalen, 
in  London,  at  Old  Fish  Street;  and  to 
have  and  to  hold  unto  the  said  William, 
and  to  the  heirs  of  his  body  lawfully 
begotten,  and  for  default  of  such  issue  I 


will  that  the  Master  and  Wardrais  and 
Commonalty  of  the  Mysteiy  of  the  Wax- 
chandlers,  of  the  city  of  London,  and  their 
successors,  shall  have  the  said  houses  and 
tenements  for  this  intent  and  purpose, 
and  upon  this  condition,  that  they  shiJl 
yearly  distribute  eight  pounds  of  lawful 
money  of  England  after  this  manner  (that 
is  to  say),  to  the  poor  inhabitants  of  the 
parish  of  Maiy  Magdalen  aforesaid,  at  Old 
Fish  Street,  four  pounds  lacking  two 
shillings  in  gowns  for  men  and  women,  and 
coals,  at  the  discretion  of  the  churchwardens 
of  the  said  parish  to  be  given  and  delivered 
unto  the  said  poor  inhabitants  in  the  month 
of  December  yearly,  and  the  said  two 
shillings  to  the  churchwardens  of  the  said 
parish  for  their  painstaking ;  and  to  distri- 
bute yearly  to  Uie  poor  inhabitants  of  the 
parish  of  Bexley,  in  the  county  of  Kent, 
thirty  and  eight  shillings  of  good  and  law- 
ful money  of  England,  to  be  given  and 
delivered  yearly  about  the  third  and  fourUi 
days  of  November  yearly,  by  the  discretion 
of  the  churchwardens  and  chief  inhabitants 
of  the  said  parish  of  Bexley  then  being, 
and  two  shillings  to  the  churchwardens  of 
the  said  parish  of  Bexley  for  their  great 
pains ;  and  thirty  and  five  shillings  to  be 
distributed  unto  the  poorest  men  and  wo- 
men of  the  Company  and  Mystery  of  the 
Wax-chandlers  of  London,  and  the  other 
five  shillings  to  be  distributed  to  the  Master 
and  Wardens  of  the  Wax-chandlers  for  the 
time  being  equally;  and  the  rest  of  the 
profits  of  the  said  houses  and  tenements  I 
will  shall  be  bestowed  upon  the  reparations 
of  the  said  houses  and  tenements.  And  if 
the  Master,  Wardens  and  C(Hnmonalty  of 
the  Mystery  of  the  Wax-chandlers  of  Lon- 
don and  their  successors  do  leave  any  of 
these  things  undone  above  rehearsed,  then 
I  will  that  the  next-of-kindred  unto  me,  the 
said  William,  shall  enter  into  the  said  ten^ 
ments,  and  t^em  have  and  hold  unto  him 
and  unto  his  heirs  for  ever,  upon  condition 
that  he  and  they,  and  every  of  them,  do  all 
these  things  above  rehearsed,  in  all  points 
as  it  is  above  rehearsed  by  me." 

The  testator's  son,  William  Kendall,  died 
without  issue.  From  a  period  shortly  after 
the  testator's  death  the  surplus  rents  of 
the  property  comprised  in  the  devise,  after 
deducting  the  8^  charged  upon  them,  had 
been  more  than  sufficient  for  the  repair  of 
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the  houses,  and  at  the  date  of  the  present 
suit  they  amounted  to  about  330^.  a  year. 

There  was  no  evidence  as  to  the  mode 
in  which  the  surplus  rents  had  been  dealt 
with. 

The  information  prayed  a  declaration  that 
the  defendants  were  not  entitled  for  their 
own  benefit  to  the  whole  income  of  the 
property, -subject  to  an  annual  charge  of 
7Ll5s,;  but  that  they  were  trustees  of  the 
property,  and  of  the  whole  income  thereof 
for  charitable  purposes,  subject  to  the  specific 
payment  of  5«.  annually  given  to  the  Master 
and  Wardens,  and  to  such  increased  allow- 
ance (if  any)  as  might  be  proper  in  respect 
of  that  payment 

Mr.  Jesul  and  Mr.  F.  Vaughan  HawhinSj 
for  the  informant — A  gift  for  repairing  a 
charity  house  is  a  charitable  gift,  and,  if 
the  exact  purpose  of  a  charitable  gift  fails, 
the  Court  applies  the  money  to  other  charit- 
able purposes.  This  gift  is  upon  trust,  not 
upon  condition.  Although  the  specific  gifts 
do  not  exhaust  the  whole  income,  the 
general  intention  that  the  whole  should  be 
applied  to  charitable  purposes  must  pre- 
i4il — 

The  Attorney  General  v.  the  Coopers^ 
Company,  3  Beav.  29. 
This  is  in  accordance  with  the  rule  laid 
down  in 

The  Corporation  of  Beverley  y.  the  At- 
torney General,  6  H.L.  Cas.  310; 
a  c.  27  Law  J.  Rep.  (n.r.)  Chanc  66, 
that  if  the  whole  rents  are  apportioned 
among  charitable  objects  so  as  to  exhaust 
them,  any  increase  of  rent  must  be  devoted 
to  the  same  charitable  purposes. 

Sir  R.  Baggallay  and  Mr.  C.  Broume, 
for  the  defendants. — ^The  intention  of  the 
testator  was  to  benefit  the  defendants.  The 
fact  that  the  specific  gifts  do  not  exhaust 
the  income  is  evidence  of  this — 

The  Attorney  General  y.  Trinity  College, 

24  Beav.  383. 
The  Attorney  General  v.  the  Dean  and 
Canons  of  Windsor,  24  Beav.  679 : 
on  appeal,  8  H.L.  Cas.  369 ;  a  c.  27 
Law  J.  Rep.  (n.s.)  Chanc.  320 :  on 
appeal,  30  Law  J.  Rep.  (n.s.)  Chanc. 
529. 
The  Attorney  General  v.  the  Cord- 
Vfainers'  Company,  3  Myl.dE  K.  534. 


Tlie  Attorney  General  v.  Brazenose  Col- 
lege, 2  CL  <k  F.  295;  s.c.  1  Law  J. 
Rep.  (N.8.)  Chanc.  66. 
The  Mayor,  dhc  of  South  Moulton  y. 
the  Attorney  General,  5  H.L.  Cas.  1 ; 
8.  c.  23  Law  J.  Rep.  (n.s.)  Chanc 
567. 
Mr.  Jeesel,  in  reply. — In  The  Attorney 
General  v.  Trinity  College  the  will  shewed 
the  testator's  intention  that  the  devisee 
should  take  beneficially,  and  there  was  no 
trust  of  the  property  devised.    It  differs 
from  the  present  case  in  both  these  points. 
An  early  decision  on  the  subject  is 

EUham  Parish  v.   Warreyn,  reported 
in  Duke  on  CharitaUe  Uses,  641. 

The  Master  of  the  Rolls  (Aug.  6). — 
The  construction  of  the  will  raises  a  point 
which,  so  fEur  as  I  am  acquainted  with  the 
cases  on  the  subject^  is  new.  It  is  this. 
A  testator,  possessed  of  real  property  pro- 
ducing more  than  8/.  per  annum,  gives  it 
to  the  Wax-chandlers'  Company  and  their 
successors,  "for  this  intent  and  purpose 
and  upon  this  condition,''  that  they  pay 
divers  sums  for  charitable  purposes,  amount- 
ing in  the  whole  to  11.  lbs.  He  then  gives 
5<.  to  the  Master  and  the  Wardens  of  the 
Company  and  goes  on  thus:  "And  the  rest 
of  the  profits  of  the  said  houses  and  tene- 
ments I  will  shall  be  bestowed  upon  the 
reparations  of  the  said  houses  and  tene- 
ments." Does  this  direction  infer  a  benefit 
to  the  company  1  If  they  perform  the  obli- 
gation of  keeping  the  property  in  repair,  is 
the  company  entitled  to  take  the  rest)  or  to 
whom  does  it  go) 

This  is  clear,  that  if  it  had  been  given 
to  the  company  or  to  any  stranger,  limited 
merely  with  a  condition  of  keeping  the 
premises  in  repair,  the  whole  would  go  to 
that  person  provided  he  performed  the 
condition.  It  is  clear  also  that  more  than 
is  required  for  the  purpose  cannot  be 
expended  in  repairs,  though  it  may  be 
wasted ;  and  it  is,  therefore,  to  my  mind, 
evident  that  I  must  read  this  trust,  or  this 
condition,  whichever  it  may  be,  as  if  these 
words,  "  so  far  as  may  be  necessary,"  had 
been  introduced  into  the  will  wiUi  refer- 
ence to  it.  It  is  clear  also  that,  at  the 
time  of  the  death  of  the  testator's  son, 
when  the  income  of  the  property  was  16^ 
per  annum,  clear  of  all  reprises,  the  surplus 
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income  was  far  more  than  was  necessary 
for  the  repairs  of  the  houses. 

There  are  three  sets  of  persons  who 
may  claim  this  surplus.  The  first  claim 
is  Uiat  of  the  charities ;  the  second  claim  is 
that  the  surplus  is  undisposed  of  and 
belongs  to  the  heir  of  William  Kendall ; 
and  the  third  claim  is  that  of  the  com- 
pany itself. 

I  am  of  opinion  that  the  charities  cannot 
claim  more  than  the  specified  annual  pay- 
ment given  to  them.  I  have  searched  in 
vain  for  a  case  of  this  description : — A 
devise  in  these  words :  "  I  give  my  farm 
of  Whiteacre  to  A.  and  his  heirs  for 
ever,  upon  trust  out  of  the  rents  to  pay 
100/.  per  annum  to  the  St.  George's  Hos- 
pital, and  to  apply  the  rest  of  the  rents  in 
repair  of  the  farmhouse";  the  rents  far 
exceed  the  sums  required  for  these  pur- 
poses ;  is  there  any  disposition  of  the  resi- 
due ?  A.  clearly  cannot  take  it,  as  the  devise 
to  him  is  in  trust.  Is  the  heir  of  the  testa- 
tor disinherited  ?  If  it  had  not  been  that 
the  surplus  is  given  in  trust  to  repair  the 
farmhouse,  it  is  clear  that  the  heir  would 
take  the  estate  subject  to  the  payment  of 
the  rentcharge  to  the  hospital.  Can  the 
charity  say,  we  are  entitled  to  the  whole  ? 
Does  the  charity  stand  in  any  better  posi- 
tion in  this  respect  than  a  private  indi- 
vidual? I  apprehend  not;  but  if  it  does,  I 
am  unable  to  discover  on  what  principle ; 
and  if  so,  must  the  whole  or  the  principal 
part  be  given  to  charity  1  For  it  is  to 
be  observed  that,  in  the  present  case,  the 
whole  is  not,  properly  speaking,  given  to 
charity.  How  does  the  gift  of  3/.  18*.  to 
the  poor  of  St.  Mary  Magdalen  and  11,  18*. 
to  the  poor  of  the  parish  of  Bexley^difier 
from  the  5*.  given  to  the  Master  and 
Wardens  of  the  company?  It  is  true  that 
the  first  two  payments  are  charitable,  and 
that  the  last  is  a  personal  gift  to  the  pe]> 
sons  who,  from  time  to  time,  fill  the  offices 
of  Master  and  Warden  (for  it  is  important 
to  observe  that  the  6s.  is  not  given  to  the 
company;  the  commonalty  are  nowhere 
mentioned  as  partaking  in  it;  it  is  a  per- 
sonal legacy  to  be  divided  annually  amongst 
the  persons  who  fill  those  offices).  If  the 
whole  income  is  now  to  be  distributed 
pro  rata^  the  Master  and  Wardens  annually 
must  take  such  a  share  of  the  increased 
income  as  5s.  at  the  date  of  the  testator's 


death  bore  to  the  then  existing  income  of 
the  property.  I  think  that  it  is  impossible, 
when  the  testator  says  that  the  rest  shall 
be  bestowed  upon  the  reparation  of  the 
houses,  to  hold  that  this  is  a  gift  to  charity. 
It  would  be  impossible,  even  &  aU  the  other 
part  of  the  income  were  devoted  to  cdiarity, 
which  it  is  not  I  am  of  opinion  that  I  must 
read  this  residuary  gift  in  one  of  two  ways : 
either,  first,  as  if  the  testator  had  said,  ''  I 
give  what  may  be  required  for  the  repairs 
of  the  property,  and  the  rest  to  nobody "; 
or,  secondly,  as  if  he  had  said,  ^  I  reqoire^ 
as  a  condition  inseparable  from  the  devise 
I  have  made,  that  the  devisees  shall,  out  of 
the  rents,  keep  the  property  in  repair"; 
and  I  am  of  opinion,  for  various  reasons, 
that  the  proper  mode  of  reading  the  will  is 
to  treat  the  words  in  question  as  express- 
ing a  condition  appurtenant  to  the  devise 
already  made,  and  not  as  a  separate  and 
independent  devise. 

My  principal  reasons  are  to  be  found  in 
the  will  itselfl  It  is  obvious  to  me  from  the 
whole  scope  of  the  will  that  the  testatw 
intended  to  benefit  the  company.  In  the 
beginning  of  the  will  he  recites  that  he  is 
himself  a  member  of  the  company.  In  the 
next  place,  the  devise  to  the  company  is 
complete :  it  is  to  the  master,  wardens  and 
commonalty,  and  their  successors.  If  it  had 
gt»ne  on  and  simply  said  "  upon  this  con- 
dition," no  question  would  have  arisen, 
and  the  company  would  have  taken  the 
whole ;  but  the  will  sajrs,  ''  It  is  for  this 
intent  and  purpose  and  upon  Uiis  condi- 
tion." I  am  as  little  entitled  to  convert  the 
whole  devise  into  a  trust  under  the  first 
two  words  as  I  am  to  reject  the  first  two 
words,  and  treat  it  as  an  absolute  devise 
aolely  on  condition.  I  think  that  the  fair 
way  of  reading  it  is  either  by  examining 
the  whole  scope  of  the  will  to  see  whi<£ 
words  were  intended  to  predominate,  or  to 
read  the  words  distributively,  and  to  hold 
that  the  devise  is  for  the  intent  and  pur- 
pose of  making  the  payments  after  stated, 
and  upon  the  condition,  after  stated,  that 
you  keep  the  property  in  repair,  and  that 
on  failure  in  the  performance  of  the  trusts 
and  conditions  you  are  to  deliver  it  over  to 
my  kindred. 

Another  proof  of  the  testator  s  wishing 
to  benefit  the  company  is  that  he  gives  35*. 
to  the  poorest  men  and  women  of  the  corn- 
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panj,  and  a  third  proof  is  the  gift  he  makes 
to  the  Master  and  Wardens.  Observing  all 
this  in  the  will,  I  observe  also  that  in 
express  words  he  gives  no  benefit  at  all  to 
the  Company  qtia  company  unless  it  is  to 
be  obtained  by  the  surplus  rents  being 
included  in  the  general  devise.  That  the 
testator  considered  that  the  person  who 
performed  his  wishes  or  carried  his  bequests 
into  execution  ought  to  receive  some  return 
is  obvious  from  Ids  gift  of  2«.  to  the  churchr 
wardens  of  the  parish  of  Mary  Magdalen 
and  of  the  parish  of  Bexley,  yet  he  gives 
the  Company  in  express  words,  as  I  have 
observed,  nothing. 

Another  consideration  also  impresses  me 
strongly.  Unless  some  benefit  were  to  be 
derived  from  doing  all  that  the  testator 
required,  what  inducement  was  there  to  the 
Company  to  undertake  the  trust,  or  what 
terror  was  there  in  the  threat  of  forfeiture 
if  the  Company  did  not  perform  these  duties? 
And,  further,  what  motive  could  be  found 
in  his  kindred  to  undertake  a  troublesome 
trust  that  would  do  them  no  good  if  they 
were  to  be  in  the  same  situation)  The 
Company  would  lose  nothing.  The  35«.  to 
the  poor  men  and  women  of  the  Company 
would  be  paid  by  the  kindred  and  the  5#. 
to  the  Master  and  Wardens  exactly  the 
same  as  before.  But  the  circumstance  which 
presses  most  strongly  on  me  is  this :  I  think 
that  it  is  to  be  inferred  from  the  will  that 
the  testator  intended  that  if  the  Company 
fietiled  to  perform  his  wishes  his  kindred 
should  stand  in  the  place  of  the  Company. 
Were  the  kindred  to  take  the  property  on 
trust,  or  were  the  Company  to  take  the 
property  beneficiaUy?  The  lundied,  in  my 
opinion,  clearly  take  the  property  benefici- 
ally, not  only  becauise  unless  they  did  so 
they  could  not  be  induced  to  undertake 
gratuitously  an  onerous  burthen,  but  also 
because  the  property  is  expressly  given  to 
th^n  upon  condition  that  they  do  the  things 
above  recited  in  all  points.  Whi^  possible 
leason  can  be  assigned  for  the  testator  in- 
tending the  charities  to  take  the  whole  of 
the  property  if  the  Company  administered 
the  estate,  but  only  the  exact  sum  specified 
by  him  if  his  Idndred  administered  it! 
What  appearance  is  there  that  the  testator 
preferr^  the  unknown  kindred  to  his  o^n 
Company  in  the  matter?  The  testator  gave 
the  property  to  the  Company,  subject  to  a 

Nbw  Sibixs,  88.~Chaho. 


trust  and  upon  a  condition.  The  condition 
is  clearly  expressed  when  the  gift  over  to 
the  kindred  takes  etiect  My  opinion  is,  that 
the  kindred  are  merely  substituted  for  the 
company,  and  that  the  Company  and  the 
kindred  have  both  alike  the  same  powers 
and  interests.  If  the  Company  do  not  per- 
form the  matters  entrusted  to  them,  thei^ 
the  kindred,  as  the  testator  doubts  not^  wiU 
do  so. 

It  is  always  to  be  remembered  in  these 
matters  that  it  is  a  question  of  intention, 
to  be  gathered  from  the  whde  of  the  will ; 
and  Uie  question  on  this  will  is,  Did  the 
testator  intend  the  whole  of  the  property, 
which,  judging  from  the  accounts  <^  the 
rental,  must  have  produced  a  surplus  at  the 
date  of  his  will,  after  providing  for  the  re- 
pairs, to  be  divided  amongst  his  legatees^ 
or  did  he  intend  that  his  Company  should 
derive  some  advantage  from  his  devise  ?  I 
think  the  latter.  I  think  the  information 
&ils,  and  that  it  must  be  dismissed. 

Solicitorv — J.  P.  FearoD,  for  the  Attorney  (General ; 
H.  Gr^goiy,  for  the  Wax  Ghandleri'  Company.' 


Malins,  V.C. 
March  9< 


v.a  I 

',  10.  / 


APPUBTON  If.  BOWLBY. 


Chirtesyy  Tmanq^  hy — Equitable  Setsth 
of  Wife — Separate  Use — Legacy — Words 
of  LimitoJtion — ^^And^^  for  ^*or'' — Lapse. 

Freeholds  were  devised  to  trustees  upcm 
trust  to  hold  the  same  unto  and  to  the 
use  of  Ay  her  heirs  and  assigns  for  «w, 
for  her  separate  use.  A,  died,  leaving  a 
husband  and  child  surviving,  without  having 
made  any  disposition  of  the  property: — 
Held,  th^t  the  husband  became  tenant  by 
the  eurt^y. 

Testator  directed  real  estate  to  be  sold, 
the  proceeds  to  go  in  equal  moieties  between 
A,  and  By  as  tenants  in  commony  and  their 
respective  heirs  or  representatives: — Held, 
that  these  were  words  of  limitationy  and  that 
the  share  of  Ay  who  predeceased  the  testator^ 
lapsed. 

This  was  the  further  consideration  of  a 
suit  for  the  administration  of  the  trusts  of 
the  will  of  Samuel  DufSeld. 
4T 
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Testator,  by  his  will,  made  in  1843, 
gave  all  his  real  and  personal  estate  to 
trustees  upon  trust  for  his  wife  for  life, 
and  after  her  death  (or  during  her  life  with 
her  consent),  as  to  a  lot  of  sixteen  freehold 
houses  therein  specified,  to  sell  the  same 
and  invest  the  proceeds;  and  after  charging 
the  said  sixteen  houses  with  the  payment 
of  certain  legacies,  he  gave  the  surplus 
proceeds  in  equal  moieties  between  Sarah 
Oaywood  and  Alice  Key,  as  tenants  in 
commoiii  and  their  respective  Jieirs  or 
repreietUaiivei,  Then  u  to  five  other  free- 
hold houses,  upon  trust,  after  the  death  of 
his  wife,  to  hold  the  same  unto  and  to  the 
use  of  Alice  Key,  her  heirs  and  assigns, 
free  from  the  control,  intermeddling,  debts 
or  engagements  of  any  husband  with  whom 
she  might  intermarry,  her  receipt  alone  to 
be  sufficient  discharge  to  the  trustees  for 
the  time  being  for  aXL  purposes  and  upon 
all  occasions,  with  a  gift  over  in  the  event 
of  her  dying  without  having  any  child  or 
children.  And  as  to  the  residue,  upon  trust 
for  his  wife  Alice  Duffield,  her  heirs,  exe^ 
qutors,  administrators  and  assigns  abso- 
lutely. The  testator  added  a  proviso  that 
every  gift  to  or  devolving  on  a  female  by 
that  his  will  should  be  deemed  to  be  for 
her  sole  separate  use,  and  not  subject  to 
the  debts  or  power  of  her  husband,  and 
should  be  settled  upon  her  in  such  manner 
as  if  she  were  a  feme  iole,  with  power  to 
her  to  give  receipts. 

There  was  a  codicil  to  the  will,  but  not 
affecting  the  questions  now  under  consider- 
ation. 

The  testator  died  in  1858,  in  Which 
year  Alice  Key  intermarried  with  Robert 
AppletoQ,  and  by  her  the  present  suit  was 
instituted  after  the  death  of  the  testator's 
widow,  in  1864. 

Since  the  institution  of  the  suit,  how- 
ever, Alice  Appleton  had  died  intestate, 
leaving  her  husband  and  one  of  three  chil- 
dren by  him  surviving. 

The  question  which  now  came  on  for 
aigument  was,  whether  Robert  Appleton, 
the  husband,  was  entitled  as  tenant  by  the 
ourteay  to  the  five  freehold  houses  of  which 
his  wife  had  died  equitably  seised  in  fee, 
the  same  having  been  devised  to  her  in 
fee  to  her  separate  use. 

Mr.  C.  Hally  for  Robert  Appleton, 
aligned  in  fiftvour  of  the  curtesy. — M  at  law 


the  husband  would  hold  by  curtesy  such 
estates  as  the  wife  was  legally  seised  of  at 
the  time  of  her  death,  so  in  equity  the 
curtesy  must  attach  to  those  estates  of 
which  the  wife  died  equitably  seised.  The 
separate  use  clause  only  operated  during 
the  coverture  to  exclude  the  husband  as 
against  the  wife. — He  referred  to 

Lewin  on  Tnutees  (5th  edit),  p.  524, 
and  the  cases  there  cited,  pointing  out  the 
several  conflicting  decisions  upon  Uie  point. 
He  also  cited 

Taylor  V,  Meads,  34  Law  J.  Rep.  (n.s.) 

Chanc.  203. 
Leckmerev.  Brotheridge,  32  Beav.  353; 
s.  c.  32  Law  J.  Rep.  (k.s.)  Chanc. 
577. 
Harris  v.  Mott,  14  Beav.  169. 
Moore  y.  Webster y  36  Law  J.  Rep.  (n.s.) 
Chanc.  429 ;  &  c.  Law  Rep.  3  £q. 
267. 

Mr,  Bazalgette  and  Mr.  Horsey,  for  the 
surviving  child,  contra,  aligned  that  as  the 
expressed  intention  of  the  testator  was  to 
exclude  entirely  the  husband's  marital 
interest  in  the  property,  there  could  be  no 
right  to  the  curtesy ;  the  essential  principle 
of  that  tenure  was,  that  the  husband  should 
have  an  inchoate  right  during  the  lifetime 
of  the  wife.  Moreover,  the  decision  of 
Lord  Hardwicke  in 

Hearle  v.  Oreenbank,  3  Atk.  716, 
overruling  his  previous  dictum  in 

Roberts  v.  Dimvell,  1  Atk.  609, 
was  distinct  upon  the  point,  and  was  re- 
garded as  the  law  by  Vice  Chancellor  Stuart 
in 

Moore  v,  Webster,  ubi  supra. 

Malins,  V.C.  (without  calling  fora  reply). 
«— This  question  arises  in  respect  of  the 
husband  of  Alice  Key,  as  to  whether  he  is 
entitled  to  curtesy  out  of  the  five  freehold 
houses  which  were  devised  by  the  testator 
to  the  trustees  of  his  will  to  stand  possessed 
thereof  unto  and  to  the  use  of  Alice  Key, 
her  heirs  and  assigns,  for  ever,  for  her 
sole  and  separate  use.  The  devise,  therefore, 
is  to  her  in  fee  simple  witii  a  directi<m 
that  the  property  shs^  be  for  her  separate 
use. 

The  effect  of  such  a  devise  was  to  give 
her  power  to  alienate  the  property  without 
the  concurrence  of  her  husband.  If  she  had 
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conveyed  it  by  deed  or  devised  it  by  will 
the  trustees  would  have  been  bound  to 
convey  the  legal  estate  to  any  person 
taking  under  such  deed  or  will.  Now,  why 
should  not  the  husband  have  curtesy  in 
this  property  as  to  which  the  wife  at  the 
time  of  her  death  had  the  whole  equitable 
estate  in  fee  ? 

The  separate  use  clause  is  for  the  pro- 
tection of  the  wife,  and  would  have  entitled 
her  as  against  her  husband  to  make  an 
alienation.  She  has  died  without  making 
any  disposition  of  her  property,  and  was 
seised  of  the  equitable  estate  in  possession. 
My  opinion  is  that  the  estate  is  subject 
to  curtesy.  It  would,  I  think,  be  contrary 
to  every  principle  that  a  clause  introduced 
solely  for  the  benefit  and  protection  of  the 
wife  should  exclude  the  husband  from  his 
light  to  curtesy! 

No  doubt  the  authorities  are  conflicting. 
In  Roberta  v.  DixwtUy  where  the  testator 
directed  trustees  to  convey  a  fourth  part  of 
his  property  to  the  use  of  his  daughter  for 
life  for  her  separate  use,  so  that  her  husband 
should  not  intermeddle  therewith,  and  after 
her  decease  in  trust  for  the  heirs  of  her 
body,  Lord  Hardwicke  thus  expresses  him- 
self : ''  The  next  question  will  be,  whether 
the  devise  to  the  wife  for  her  separate  use 
will  bar  the  husband  of  his  tenancy  by 
the  curtesy?  I  am  of  opinion  it  will  not, 
because  here  is  a  sort  of  seisin  in  the  wife.". 
On  the  other  hand,  we  have  the  contrary 
opinion  expressed  by  Lord  Hardwicke  in 
Hearie  v.  Greenbank^  where  the  rents  of 
the  estate  were  to  be  applied  to  the  separ- 
ate use  of  the  wife,  and  the  trustees  who 
had  the  fee  in  all  the  real  estate  were  to 
permit  the  wife  to  dispose  of  it  Lord 
Hardwicke  decided  that  the  husband  could 
not  hold  by  curtesy,  because  the  whole 
l^al  estate  of  inheritance  was  in  the  trus- 
tees. But  in  the  case  of  FoUeU  v.  Tyrer  (1 ), 
where  property  was  conveyed  to  trustees  in 
trust  for  the  separate  use  of  the  wife  for 
life  with  remainder  as  she  should  appoint, 
and  in  default  of  appointment  to  her  right 
heirs  for  ever,  and  the  wife  had  died  with- 
out exercising  the  power.  Sir  L.  Shadwell 
held  that  her  husbimd  was  entitled  to  the 
curtesy.  Then  there  is  the  recent  case  of 
Moore  v.  WebateTy  where  the  real  estate  was 
limited  to  the  separate  use  of  the  wife,  to 
be  assigned  and  disposed  of  as  she  might 


think  fit  by  deed  or  will  Vice  Chancellor 
Stuart  held,  that  the  husband  was  not 
entitled  to  curtesy,  on  the  ground  that 
he  was  totally  excluded  from  any  marital 
interest.  I  am  unable  to  concur  in  that 
dedsion,  for  there  the  whole  equitable  fee 
was  given  to  the  wife.  The  true  criterion 
is,  whether  the  wife  was  seised  of  an 
equitable  estate  of  inheritance.  From  a 
review  of  the  cases,  and  upon  the  sound 
principles  of  law,  I  think  that  wherever 
a  wife  at  the  time  of  her  death  is  seised 
of  an  estate  in  fee  simple  or  fee  tail  in 
possession,  whether  l^;al  or  equitable,  t^e 
husband  cannot  be  excluded  from  ^e  cur- 
tesy; he  will  therefore,  in  this  case,  be 
entitled  to  this  estate  for  life  by  the  curtesy* 

A  further  question  was  then  argu^ 
whether  the  share  of  Sarah  Qaywood  (who 
had  predeceased  the  testator)  in  the  suri^us 
proceeds  arising  from  the  sale  of  t^e  six- 
teen houses  had  lapsed,  or  whether  her 
children  or  their  representatives  took  by 
way  of  substitution,  the  terms  of  the  bequest 
bemg  that  the  surplus  should  go  "  in  equal 
moieties  between  Sarah  Qaywood  and  Alice 
Key  as  tenants  in  common,  and  their 
respective  heks  or  representatives." 

Mr.  WkUehomey  for  the  children  and 
grandchildren  of  Sarah  Qaywood,  argued 
that  the  gift  must  be  regarded  as  substita- 
tionaL  If  necessary,  the  Court  would  read 
"  and  their  respective  heirs,  hcJ*  as  if  it 
were  ^^or*^  in  order  to  effectuate  the  testa- 
tor's obvious  intention. 
He  cited 

In  re  Porter's  Trud^  4  Kay  k  J.  188 ; 
s.  c.  27  Law  J.  Bep.  (k.s.)  Chanc 
196. 
Salisbury  v.  Petty,  3  Hare,  86. 
In  re  Newton's  Trusty  Law  Rep.  4  Eq. 

171. 
The  King  v.  Cleaveland,  4  De  Qex  kJ. 
477;  S.C  28  Law  J.  Hep.  (n.s.)  Chanc 
835. 
OiUmgs  y.  M'DermoU.  2  MyL  k  K. 
69  ;  s.  c  4  Law  J.  Bep.  (K.a)  Chane. 
217. 
Crawford  v.  Trotter,  4  Madd.  36L 
WUson  V.  Vansittart,  Amb.  562. 

Mr.  J.  Humphry,  for  persons  in  the 
same  interest 
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•  Mr,  J,  T,  Pearson^  Mr,  Langlfp  and  Mr. 
Grenside,  for  parties  interested  in  the  event 
of  the  legacy  haying  lapsed,  were  not 
called  upon. 

Mauns,  V.C. — The  general  rule  upon 
this  point  is,  that  where  personal  property 
is  given  in  terms  that  would  carry  the  fee 
simple  in  land,  the  gift  is  absolute,  and  in 
such  gifts  the  use  of  the  word  "  or "  pre* 
vents  a  lapse.  If  in  the  present  case  the 
gift  had  been  to  Sarah  Gaywood  and  Alice 
Key,  or  their  heirs  or  representatives, 
I  ^ould  have  followed  the  cases  which 
have  been  cited,  and  held  that  the  children 
or  representatives  took  by  way  of  substitu- 
tion ;  but  here  unfortunately  it  is  *^and  their 
,  heirs  or  representatives.''  If  Sarah  Gaywood 
bad  survived  the  testator  no  doubt  she 
would  have  taken  an  absolute  interest  The 
testator  seems  to  have  had  some  doubt 
whether  in  using  the  word  "  heirs  "  he  was 
employing  the  right  word,  therefore  he 
adds  "  or  representatives,"  so  the  bequest 
is  to  them  and  their  heirs,  or  to  them  and 
their  representatives, — the  word  "represen- 
tatives ''  being  used  as  a  substitute  for  heirs, 
but  not  as  a  substitute  for  the  original 
donees.  I  am  of  opinion  therefore  that 
these  words  are  words  of  limitation,  and 
Sarah  Gaywood  having  died  in  the  tes- 
tator's lifetime  there  is  a  lapse  as  to  her 
share,  and  there  must  be  a  declaration  to 
that  effect  Crawford  v.  Trotter  is  scarcely 
applicable  to  the  present  case:  that  was  not 
a  gift  to  a  person  and  her  heirs  simply, 
but  to  her  "  and  her  heirs  (say  children)," 
that  is,  to  her  and  her  children.  My  doubt 
is  "v^hether  she  should  not  have  taken 
jointly  with  her  children* 

Bolidton^Mr.  B.  King,  for  pfauntiff  and  infant 
defendants  ;  Meam.  Waller  k  Scott,  for  defen- 
dant Rowley ;  Meem.  Tonr  k  Co.,  and  Mr.  C. 
.  fiawbridge^  for  other  partiea  inteiretted. 


Will  —  Construction  —  "  Money  ctnd 
Securities  for  Money^ — Bank  Stock — Ccmal 
Shares — Mortgage  Debts, 

T,  O,  by  her  will  gatfe  all  her  **  money 
and  securities  for  money  of  every  deserip- 
tion" : — Held,  that  these  wirds  did  w&t  carry 
Bank  of  England  stock,  shares  m  a  catud 
company,  or  moneys  invested  on  mortgage 
by  and  in  the  names  of  the  trustees  of  the 
unit  of  E,  F,  a  prior  testatrix,  of  whom 
T,  0,  was  sole  executrix,  and  to  whose 
estate  T.  0,  was  entitled  as  residuary  legatee 
subject  to  an  outstanding  unpaid  legacy; 
but,  held,  that  the  same  words  carried, 
first,  moneys v^ichhadbeenadvaneed  on  mort- 
gage by  K  F,  hersdf,  and  allowed  by  her 
trustees  for  sixteen  years  after  her  death  to 
remain  invested  on  the  same  mortgage;  and, 
secondly,  moneys  which  had  been  advcmeed 
by  K  F,  on  mortgage,  and  on  the  mortgage 
having  been  paid  off  after  her  death  had 
been  received  by  one  of  her  trustees  as  agent 
for  T,  O, 

Spbcial  Casb.  Elizabeth  Fnmesa,  by 
her  will,  dated  the  16th  of  March,  1841, 
bequeathed  to  John  F.  Ogle  and  J.  Watson 
3,000/.,  upon  trust  for  her  sister  Martha 
Ogle,  for  her  life,  with  remainder  for  her 
five  nieces  and  their  children  as  therein 
mentioned ;  but  if  all  her  said  nieoee  should 
die  without  leaving  issue,  t^en  on  trust  fat 
her  niece  Thomasin  Ogle.  And  alter  be- 
queathing 4,000/.  to  her  said  trcMteea  on 
trusts  for  t^e  said  Thomasin  Ogle  and  her 
children,  or  her  nephews  and  nieces  as 
therein  mentioned,  and  bequeathing  other 
pecuniary  legacies,  the  testatrix  bequeathed 
all  her  residuary  personal  estate  to  Hioid^ 
asin  Ogle^  and  she  devised  all  estatei 
vested  in  her  as  mortgagee  to  her  said 
trustees,  and  appointed  Thomasin  Og^e  sole 
executrix  of  her  will  The  testatrix  died  on 
the  nih  of  November,  1843,  and  her  will 
was  proved  by  Thomasin  Ogla  By  her  will, 
dated  the  11th  of  May,  1857,  Thomasin 
Ogle  bequeathed  to  the  defiNidants,  William 
Ogle  and  William  Lawton,  "  all  my  money 
and  securities  for  money  of  every  descrip- 
tion," upon  trust  for  her  sisters  Elisabeth 
Ogle,  Harriett  Ogle  and  Hannah  Jane 
Og\B,  for  t^eir  lives,  wit^  remainder  to  her 
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nephews  therein  mentioned  abeolutely,  and 
she  bequeathed  her  residuary  personal 
estate  to  her  said  three  sisters,  whom,  with 
her  trustees,  she  appointed  executrixes  and 
executors  of  her  wilL  Thomasin  Ogle  died 
on  the  12th  of  March,  1859.  At  ihe  death 
of  Thomasin  Ogle  all  the  l^acies  and  debts 
of  Elizabeth  Fumess  had  been  paid  exy 
oept  the  said  l^;acy  of  3,000^.,  and  the 
personal  estate  of  Elixabe^  Fumess  then 
consisted  of  the  following  particulars: 

1 .  3,025/.  stock  of  the  Bank  of  England, 
standing  in  the  name  of  J.  Watson,  the 
surviving  trustee  of  R  Fumess's  wilL 

2.  Three  shares  in  the  Bamsley  Canal 
Company,  value  about  230^,  standing  in 
the  name  of  R  Fumess. 

3.  670^  secured  on  mortgage  advanced 
in  1845,  by  J.  F.  Ogle  and  John  Watson, 
in  their  names,  with  Thomadn  Ogle's 
approbation,  out  of  moneys  belonging  to 
the  estate  of  R  Fumesa 

4.  A  sum  of  600/L,  advanced  by  Eliza- 
beth Fumess  on  mortgage  in  her  own  name, 
and  which  remained  on  the  same  mortgage 
until  after  the  death  of  Thomasin  Ogle. 

5.  A  sum  of  1,200^,  formerly  secured 
to  Elizabeth  Fumess  on  a  mortgage  in  her 
own  name.  This  mortgage,  in  1857,  was 
paid  off  to  Thomasin  O^e  as  the  executrix 
of  R  Fumess,  and  with  her  approbation 
was  received  by  John  Watson,  and  at  her 
death  remained  in  his  hands  awaiting  re- 
investment. 

6.  A  sum  of  130/.  advanced  by  J.  Watson 
on  mortgage  ovt  of  R  Fumess's  estate. 

The  estate  of  Elizabeth  Famess  had  been 
managed  with  the  approbation  of  Thomasin 
Ogle,  first  by  John  F.  O^e  and  J.  Watson, 
and  after  the  death  of  J.  F.  Ogle,  wbidi 
occurred  in  1850,  by  J.  Watson  alone. 

Tliomasin  Ogle's  personal  estate  at  her 
death  comprised,  amongst  other  things,  the 
residuary  estate  of  R  Fumess,  subject  to 
the  3,000/L  legacy,  which  had  not  been  paid. 

This  special  case  was  stated  by  Elizabeth 
Ogie  and  Harriett  Ogle,  who  had  survived 
Hannah  Jane  Ogle,  to  determine  among 
other  questions,  which  of  the  above  moneys 
and  securities  passed  under  the  bequest 
in  Thomasin  Ogle's  will  of  idl  her  money 
and  securities  for  money. 

Mr.  AmphleU  and  Mr.  (MUy^  for  th6 
p]ainti£^  contended  that  the  JBank  stodL 


and  canal  shares  did  not  pa^s  under  the 
words  "money  <»*  securities  for  money."  In 

Beaeody  v.  Pocky  1  Sim  &  a  500, 
the  question  as  to  Bank  stock  was  raised, 
but  not  decided.  They  further  cont^ded 
that  the  outstanding  residuary  estate  of 
Mrs.  Fumess  did  not  pass  under  tiiese 
words.  As  to  what  would  pass  under  the 
words  ''money  or  securities  for  money," 
they  referred  to 

Dicks  V.  Lambert,  4  Vea  725. 
L&we  V.  TAooMM,   Kay,  369 ;  &  c  23 
Law  J.  Eep.  (N.a)  Chana  616:  on 
appeal,  5  De  Gex,  M.  de  G.  315, 
Slingshy  v.  Oratnger^  1  De  Gex,  M.  4 
G.  385 ;  &  0.  on  appeal,  7  H.L.  Cas. 
273 ;  28  Law  J.  Bep.  (K.s.)  Chanc. 
616;  25  Ibid.  573. 
HudlesUm  v.  Oouldsbury,  10  Beav.  547, 
which  was  a  case  of  canal  shares.    They 
contended  that  where  a  specific  gift  was 
followed  by  a  residuary  ^ft^  the  specific 
gift  should  be  constmed  strictly. 

Mr,  EfferiUj  for  the  defendant,  cont^ided 
that  the  Bank  stock  and  canal  shares,  and  all 
the  outstanding  personal  estate  of  Elizabeth 
Fumess  to  whidi  Thomasin  Ogle  was  enti- 
tled as  above  mentioned,  passed  under  the 
words  '*  money  and  securities  for  money." 
He  cited 
Parker  v.   MardtaiUy    I    You.   it  C. 
C.C.  290;  S.C  1  Ph.  356;  ac  11 
Law  J.  Bep.  (n.s.)  Chanc.  223. 
WiUdame  on  Executors,  1072. 
Vaiaey  v.  BeynoleU,  5  Bu&  12;  s.c  6 

Law  J.  Bep.  (n.s.)  Chanc  172. 
Manning  v.  Puroell,  2  Sm.  &  G.  248; 
&  c.  7  De  Gex,  M.  <k  G.  55;  7  Law 
J.  Dig.  418. 
Mangin  v.  Mangin,  16  Beav.  300. 
Mr.  Babinyton   and   Mr.   Nalder,  for 
the  other  defendants. 
Mr.  ChiUy  replied. 

Jambb,  Y.C.  said:  It  appeared  to  be 
utterly  impossible  to  hold  that  Bank  stock, 
which  was  after  aU  nothing  but  a  share  in 
the  capital  stock  of  a  company  incorporated 
by  act  of  parliament  for  the  purpose  of 
carrying  on  a  banking  business,  was  any 
more  a  security  for  money  than  a  share  in 
any  other  partnership  whatever.  It  was 
merely  a  share  in  an  incorporated  partner- 
ship, with  certain  privileges  with  regard  to 
discounting  and  drawing  bills,  and  so  on. 
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That  could  not  alter  the  character  of  it.  It 
was  really  as  much  a  share  in  a  company 
as  any  co-partner's  share  in  a  brewery  was. 
Therefore,  clearly  the  Bank  stock  did  not 
pass  as  a  security  for  money.  Accordingly, 
he  must  hold  that  the  first  and  second  items 
in  the  list  above  stated,  comprising  the  Bank 
stock  and  the  canal  shares,  did  not  pass 
under  the  words  money  and  securities  for 
money  in  Thomasin  Ogle's  will.  The  670/. 
mortgage,  mentioned  as  the  third  item  in 
the  list,  was  a  sum  of  money  invested  on 
mortgage  by  the  trustees  of  Mrs.  Fumess's 
will  in  their  own  names,  and  they  were 
bound  to  pay  the  legacy  of  3,000/.  be- 
queathed by  the  will  of  their  testatrix.  It 
was  clear,  Uierefore,  that  this  item  did  not 
pass  under  the  words  in  Thomasin  Ogle's 
will.  As  regarded  the  fourth  item,  that  also 
was  a  mortgage  in  the  names  of  the  trus- 
tees; but  the  equitable  interest  was  in 
Thomasin  Ogle.  The  trustees  could  not 
have  interfered  with  the  receipt  of  it  by 
her,  and  they  had  abundant  assets  to  meet 
the  unpaid  legacy  under  Mrs.  Fumess's 
will  They  had  allowed  it  to  remain  in- 
vested for  sixteen  years ;  but  it  was  the  pro- 
perty of  Thomasin  Ogle,  and  she  had  a 
right  to  deal  with  it  as  part  of  her  estate. 
He  was  of  opinion  that  it  passed  as  one  of 
her  securities  for  money.  The  moneys  com- 
prised in  the  fifth  item  were  moneys  arising 
from  the  payment  to  Thomasin  Ogle,  as  the 
executrix  of  Mrs.  Fumess,  of  a  mortgage- 
debt  owing  to  Mrs.  Fumess.  These  moneys 
had,  with  the  assent  of  Thomasin  Ogle, 
been  received  by  J.  Watson,  as  her  agent, 
and  had  remained  in  his  hands;  but  she 
had  a  right  at  any  moment  to  call  for  them, 
and  they  accordingly  passed  under  the 
specific  gift  in  her  will  Item  No.  6.  was 
subject  to  the  same  considerations  as  No.  3. 
Therefore,  the  Bank  stock  and  the  two 
mortgages  which  were  in  the  hands  of  the 
trustees  of  Mrs.  Fumess's  will  as  trustees 
for  the  persons  entitled  to  the  legacy,  did 
not  pass  by  Miss  Ogle's  wilL 

Solidtors — ^MeBsn.  Sham  k  Crossman,  agents  for 
Meesra.  Newton,  Robinson  &  Brown,  York, 
for  pUantifis  ;  Mr.  H.  B.  CUrke,  for  defendant. 


Malins,  V.C.  ) 
July  20,  21.    f 


COUTTS  V.  ACWORTH. 


Voluntary  Settlement — Potoer  of  Revocor 
tion.  Omission  of — Solicitor  and  Client. 

It  is  the  duty  of  a  solicitor  in  preparing 
a  voluntary  deed  of  gift  to  protect  his  client 
by  inserting  a  power  of  revocation;  and  the 
absence  of  such  a  poufer  unit  invalidate  the 
deed,  unless  those  who  claim  wider  it  shew 
that  the  donor  deliberately^  and  with  full 
knowledge  of  the  consequences,  refused  to 
have  the  pouter  viserted. 

The  object  of  this  suit  was  to  set  aside 
a  voluntary  deed  of  settlement  made  in 
August,  1853,  by  Mercy,  then  Mrs.  Harvey 
(afterwards  the  wife  of  James  Russell 
Brenchley),  whereby  she  appointed  the 
capital  of  3,000/.,  of  which  she  was  tenant 
for  life  with  a  general  power  of  appointment 
under  her  father's  will,  in  favour  of  Joseph 
Aeworth,  her  only  sister's  husband. 

At  the  time  of  the  execution  of  the  deed 
Mercy  Harvey  was  fifty-three  years  of  age, 
and  living  apart  from  her  husband;  die 
was  abo  on  bad  terms  with  her  son-in-law, 
the  surviving  husband  of  her  only  child. 
In  this  state  of  circumstances,  being  de- 
sirous of  making  some  appointment  of  the 
3,000/.,  so  as  to  free  herse^  firom  the  impor- 
tunities of  her  husband  and  son-in-law,  it 
appears  that  she  was  introduced  by  Joseph 
Aeworth,  in  whose  house  she  was  tem- 
porarily residing,  to  his  cousin  Qeorge 
Aeworth,  a  solicitor  practising  at  Roches- 
ter; and  by  him  the  deed  in  question  was 
prepared  containing  (without  any  pow^  of 
revocation)  an  irrevocable  appointment  by 
Mrs.  Harvey  of  the  fiind  to  herself  for  Hfe, 
with  remainder  to  Joseph  Aeworth  abso- 
lutely. 

The  evidence  did  not  shew  whether 
Qeorge  Aeworth  received  his  instmcticma 
for  this  deed  firom  Mrs.  Harvey  herself  or 
from  Joseph  Aeworth ;  but  it  was  proved 
that  the  legal  expenses  were  defrayed  by 
Joseph  Aeworth,  and  the  deed  after  its 
execution  remained  in  his  possession,  nor 
was  any  copy  of  it  shewn  or  delivered  to 
Mrs.  Harvey. 

In  1861,  her  first  husband  being  then 
dead,  Mrs.  Harvey  married  Brenchley,  and 
she  thereupon  executed  a  second  deed  pur-. 
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porting  to  be  a  settlement  of  the  3,000/., 
appointing  the  same  in  favour  of  Brenchlej 
for  life  with  remainder  to  her  sister's  chil- 
dren by  Joseph  Ac  worth.  Upon  this  occa- 
sion she  informed  Mr.  Ward,  the  solicitor 
acting  on  her  behalf,  that  she  had  pre- 
Tiously  executed  a  mil  appointing  the 
fund  in  favour  of  Joseph  Acworth.  Acworth, 
however,  on  being  applied  to  for  the  docu- 
ment, declined  to  give  it  up,  and  remained 
silent  as  to  the  fact  of  its  being  not  a  will 
but  a  settlement,  although  he  was  served 
with  formal  notice  of  the  second  settlement ; 
nor  was  any  intimation  of  the  existence  of 
the  first  deed  ever  made  by  him  till  after 
Mrs.  Brenchley's  death,  wluch  took  place 
in  July,  1862. 

In  the  mean  time,  shortly  before  her 
death,  Mrs.  Brenchley  executed  a  will, 
whereby  she  revoked  the  appointment  of  the 
fund  in  favour  of  her  nephews  and  nieces, 
and  appointed  1,000/.  to  her  husband  and 
2,000/.  to  the  plaintiff  Coutts,  who  was 
then  acting  as  her  spiritual  adviser,  and 
with  whom  she  was  on  intimate  terms. 
She  also  appointed  Coutts  her  executor. 

Probate  to  this  will  was  taken  out  by 
Coutts,  whereupon  Joseph  Acworth,  in  Octo- 
ber, 1862,  for  the  first  time  brought  forward 
the  original  deed  of  1853,  and  threatened 
proceedings  thereunder  in  respect  of  his 
claim  to  the  fund. 

After  some  delay  caused  by  the  bank- 
ruptcy of  Coutts  and  the  inability  of 
Brenchley,  who  was  a  man  of  slender 
means,  to  prosecute  any  suit  in  this  Court, 
the  present  bill  was  filed  to  set  aside  the 
deed  of  1853  on  the  ground  that  it  had 
been  prepared,  without  any  independent 
professional  advice ;  that  it  contained  no 
power  of  revocation ;  and  that  the  settlor 
executed  -it  in  the  belief  that  she  was 
signing  a  will  only,  and  not  an  irrevocable 
instrument 

There  was  some  attempt  to  shew  by  the 
evidence  of  the  only  surviving  witness  to 
the  deed,  that  at  the  time  of  its  execution 
the  attention  of  Mrs.  Harvey  was  pointedly 
drawn  to  Jhe  words  "  irrevocably  appoint," 
and  that  she  deliberately  told  Qeorge  Ac- 
worth  the  solicitor  (who  was  now  dead) 
that  she  meant  the  appointment  to  be 
irrevocable ;  it  will  be  seen  however  that 
the  Vice  Chancellor  came  to  the  conclusion 
that  she  was  allowed  to  remain  in  igno- 


rance of  its  real  effect,  and  that  the  future 
embarrassments  which  might  arise  by  reason 
of  the  appointment  being  irrevocable  were 
not  sufficiently  pointed  out  to  her. 

Joseph  Acworth  died  pending  the  suit ; 
some  attempt  had  been  made  on  the  part 
of  the  plaintiff  to  compromise  the  matter ; 
Acworth's  children,  however,  the  present 
defendants,  absolutely  declined  the  terms 
proposed  by  the  plaintiff,  and  the  cause 
now  came  on  for  hearing. 

Mr,  Glasse  and  Mr,  Bagshawey  for  the 
plaintiff,  referred  to — 

Huguminv.  Baseley,  14  Ves.  273,  296. 
Cooke  V.  Lamottey  15  Beav.  234 ;  s.  c. 

21  Law  J.  Hep.  (n.s.)  Chanc.  371. 
Toker  v.   Toker,  31   Beav.  629  ;  s.  c. 

32  Law  J.  Rep.  (n.s.)  Chanc.  322. 
Dent  V.  BenneUy  4  MyL  <fe  Cr.  269 ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  125. 
Phtlipson  V.  Kerry,  32  Beav.  628. 
[The  Vice  Chancbllok  also  mentioned 
the  case  of 

NoUidge  v.  Prince,  2  Giff.  216;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc.  857.] 

Mr.  Fooks  and  Mr.  Bevir^  for  Brenchley, 
in  the  same  interest. 

Mr.  Cole  and  Mr.  Dixon,  for  the  trustee 
of  the  deed. 

Mr.  CoUon  and  Mr.  A.  E.  Miller,  for 
the  children  of  Joseph  Acworth. — In  this 
case  there  is  no  evidence  of  fraud,  undue 
infiuence,  intimidation,  or  coercion.  The 
settlement  is  good,  and  must  be  supported 
in  this  Court  At  the  time  of  its  execu- 
tion Mrs.  Harvey,  as  she  then  was,  bad 
separated  from  her  husband  and  quarrelled 
with  her  son-in-law  ;  the  only  relatives  for 
whom  she  felt  an  interest  were  to  be  found 
in  her  own  sister's  household;  and  what 
more  natural  or  reasonable  than  that  she 
should  appoint  this  fund  after  her  own 
death  in  favour  of  that  sister's  husband,  in 
whose  house  she  was  then  residing,  and 
whose  wife  and  children  she  desired  to 
beneGtl  She  wished  to  put  the  money  out 
of  her  own  control.  She  could  not  at  her 
time  of  life  and  in  her  then  position  antici- 
pate a  second  marriage  or  the  formation  of 
any  new  relations  in  life.  She  was  fiilly 
alive  to  all  the  circumstances  of  the  case, 
and  the  effect  of  the  deed  was  just  that 
which  she  intended  to  bring  about;  nor 
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it  an  improTident  step;  she  robbed 
herself  of  nothing.  In  all  its  aspects  the 
case  is  distinguishable  from  any  of  those  in 
which  the  Court  has  interfered;  and  it  will 
not  be  held  that  the  mere  absence  of  a 
power  of  revocation  is  fatal  to  an  appoint- 
ment deliberately  executed,  and  in  other 
respects  good  as  this  was.   l^ey  referred 


HwUer  v.  Atkuu,  3  Myl.  ^  K.  113. 
Anderson  y.  EUworth^  30  Law  J.  Rep. 

(n.s.)  Chanc.  922  ;  s.  c.  3  Giff.  154. 
FartkayfY.  Welsby,  30  Beav.  243  ;  s.  c. 

30  Law  J.  Rep.  (n.s.)  Chanc.  331. 

Mauns,  V.O.,  without  calling  for  a  reply, 
stated  the  facts  at  length,  and  commented 
upon  the  position  in  which  Mrs.  Harvey 
was  placed  at  the  time  she  executed  the 
deed ;  observing  also  that  for  the  purposes 
of  this  suit  Joseph  Acworth  must  be 
regarded  as  an  entire  stranger  to  her  in 
blood ;  for,  although  it  had  been  argued 
that  her  intention  was  to  benefit  the 
appointee's  wife  and  children,  tiie  Court 
could  make  no  such  assumption,  seeing 
that  under  this  appointment  to  the  hus- 
band only,  any  such  intention  might  have 
been  frustrated,  either  by  his  bankruptcy 
or  Toluntaiy  alienation  of  the  property. — 
His  Honour  then  proceeded:  I  think  the 
circumstances  here  are  so  extraordinary  as 
to  bring  it  under  that  class  of  cases  of  which 
Lord  Eldon  says  the  person  ought  not  to 
be  permitted  to  execute  such  a  deed.  If  a 
case  like  Toher  ▼.  Tokcr  occurs — ^an  aged 
woman  desirous  of  providing  for  her 
nephew, — a  deed  prepared  by  her  family 
solicitor,  who  says  '*  Will  you  not  reserve 
to  yourself  a  power  of  revocation,"  and  the 
woman  deliberately  says,  *^  1  will  not  have 
it ;  I  have  made  up  my  mind  to  have  this 
as  the  final  mode  of  disposing  of  my  pro- 
perty;" then  the  Court — seeing  it  was  her 
deliberate  intention  carried  into  effect,  not 
by  the  solicitor  of  the  nephew,  but  by  her 
own  solicitor,  and  coming  to  the  conclusion 
that  it  was  her  deliberate  act  after  full 
advice, — decides  that  there  is  no  ground 
why  it  should  set  aside  that  which  s^e  had 
80  deliberately  done.  But  how  was  this 
poor  lady  protected?  Had  she  any  soli- 
citor t  Can  any  one  doubt  that  Mr.  George 
Acworth  was  the  solicitor  of  the  man  who 
was  to  have  the  advantage  of  the  appoint- 


ment ?  What  benefit  did  she  derive  from 
it)  How  was  her  condition  better  after 
the  execution  of  the  deed  than  bdbret 
If  the  solicitor  had  only  applied  the  prin- 
ciples of  this  Court,  and  felt  that  it  was 
his  duty  to  iHx>tect  the  lady  on  whose 
behalf  he  ought  to  have  considered  himself 
as  acting,  he  would  have  left  the  property 
under  her  own  control  to  enable  her  to 
meet  the  demands  which  mi^t  arise  in 
future  life.  If  this  hsd  been  done  and  the 
appmntment  made  subject  to  a  power  o£ 
revocation,  the  only  object  which  there 
oould  have  been  would  have  been  just  as 
effectually  attained.  That  power  it  was  not 
thought  fit  to  insert ;  and  I  am  bound  to 
come  to  the  conclusion  that  this  solicitor 
and  his  cousin  deliberately  abstained  from 
inserting  it,  because  their  object  was  finally 
and  for  everto  secure  the  possession  of  this 
3,000/.  to  Joseph  Acworth  after  the  lady's 
death.  It  was  a  deed  which  she  ou^t  never 
to  have  been  permitted  to  execute,  and 
it  was  a  most  improvident  arrangement. — 
His  Honour  then  commented  on  the  posi- 
tion in  which  Mrs.  Brenchley  found  herself 
at  the  time  of  her  second  marriage,  and  her 
belief  at  that  time  that  the  instrument 
she  had  abready  executed,  whether  a  will 
or  not,  was  at  all  events  a  revocable  instru- 
ment; whereas  the  conduct  of  Joseph 
Acworth  in  keeping  back  the  documen 
in  his  possession,  and  declining  to  produce 
it  when  called  upon  by  the  lady's  solicitor, 
and  more  especially  in  concealing  the  &ct 
of  its  being  an  irrevocable  appointment 
in  his  own  favour,  could  only  be  accounted 
for  on  the  ground  that  he  purposed  to  take 
an  improper  advantage  of  his  position  (1). — 
His  Honour  then  continued :  But  now,  on 
the  law  of  the  case,  I  apprehend  all  agree 

(1)  AmoBgitotberaTideooeMtothesiotiTaiaiMl 
hitention  of  Joseph  Acworth  io  withholding  ftU 
infurmatioii  as  to  the  exist^oe  of  the  deed  until 
ftfler  Mrs.  Brenchley *8  death,  the  following  items 
produced  from  the  bill  of  otists  furnished  by 
Messrs.  Acworth  k  Sons  to  Joseph  Acworth  in 
1862,  were  bare  partioulariy  r«fen«d  to  by  the 
Vice  Chancellor : 

"Attending  on  you  and  conferring  with  vou 
on  the  approaching  decease  of  Mrs.  Bn^nchiey, 
and  consulting  as  to  what  proceedings  should  be 
taken  on  the  deed.'* 

*'  Attoudinff  and  conferring  with  you,  when  yon 
hiformed  us  that  Mrs.  Brenchley  had  made  a  will 
and  settlement,  and  advising  you  to  keep  quiet, 
which  you  promiied  to  do.** 
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in  the  principle  which  is  to  be  deduced 
from  Huguenin  v.  Bcueley:  it  is  this,  that 
wherever  a  voluntary  settlement  or  gift  of 
property  is  made  it  is  incumbent  on  the 
defenduit,  and  he  has  it  thrown  upon  him, 
to  prove  that  the  transaction  was  fair  and 
proper,  and  was  understood  by  the  person 
who  was  the  donor. 

In  the  first  place,  was  this  transaction 
&ir,  was  it  proper,  was  it  understood  by 
Mrs.  Harvey  I  It  was  not  £ur;  it  was  most 
un&ir  to  deprive  this  lady  of  her  property. 
Was  it  explained  to  her)  Clearly  not,  for 
the  deed  would  never  have  been  executed 
in  these  terms  if  it  had  been.  Has  then  the 
defendant  discharged  himself  of  the  burden 
thrown  on  him?  My  opinion  is,  that  he  has 
fidkd  in  every  respect  to  do  sa  It  is  scarcely 
necessary  to  refer  to  the  authorities.  I  have 
stated  the  result  of  Hugumin  v.  Baseley: 
the  same  principle  was  distinctly  laid  down 
by  the  Master  of  the  Rolls,  not  as  anything 
new,  but  as  following  authority,  in  Cooke 
v.  LamoUe.  Then  the  cases  of  AndersoH 
v.  EUworth  and  Forthaw  v.  WeUby,  in  my 
opinion,  cany  it  much  further,  because  they 
go  to  ahew  that  where  the  circumstances 
are  such  that  the  donor  or  settlor  ought  to 
have  been  advised  to  retain  a  power  of 
revocation,  and  a  power  of  revocation 
is  not  inserted,  it  is  a  thing  fettal  to  the 
deed.  It  is  so  treated  by  Lord  Eldon  in 
Huffuenm  v.  BtueUy,  It  is  true  that  in  that 
case  there  w^«  many  other  circumstances 
which  led  to  the  conclusion  that  the  deed 
was  invalid,  and  it  was  not  necessary  to 
rest  it  on  that  ground;  but  it  is,  I  think, 
imposnble  to  address  oneself  to  that  case 
without  seeing  that  Lord  Eldon's  strong 
o|)iuion  was  that  if  in  a  voluntary  deed  of 
this  kind  a  power  of  revocation  is  not 
inserted,  the  defendant  is  called  upon  to 
explain  the  reason.  He  says,  referring  to 
Lord  Hardwicke's  reasoning  in  an  earlier 
case  (2),  ^  There  was  in  that  deed  a  power 
of  revocation,  but  it  was  a  poww  to  revoke 
in  the  presence  of  three  persons,  who  per- 
haps never  could  be  got  together,  which 
was  therefore  considered  as  if  there  had 
been  no  power  of  revocation ;  and  the  want 
of  such  power  was  oonsidered  strong  evi- 
dence that  the  party  did  not  understand 
the  transaction,  whence  arose  a  strong 
inference  of  an  undue  purposa''  He  then 
(2)  14V««.  296. 
Kbw  81RU8,  38.— CBAHa 


goes  on  to  speak  of  the  case  before  him,  in 
language  every  word  of  which  is  applicable 
to  this  case. — [His  Honour  continued  to 
read  from  Lord  Eldon*s  judgment] — Was 
it  not  too  much  for  this  solicitor  to  allow 
this  lady  to  be  surprised  or  "  himself  to  be 
surprised  into"  the  execution  of  a  deed 
which  would  deprive  her  in  middle  life— 
for  she.  was  not  on  the  veige  of  the  grave, 
when  it  might  be  hardly  possible  for  her  to 
form  many  future  relations  in  life — of  all 
control  over  her  property)  Every  word  of 
Lord  Eldon  in  that  case  is  applicable  to 
this,  and  it  has  been  carried  much  further 
in  the  cases  of  Anderson  v.  EUworth  and 
Forshaw  v.  WeUby.  If  I  had  the  power, 
I  should  lay  it  down  as  a  rule  that  where- 
ever  a  voluntary  gift  of  a  material  part  of 
a  person's  property  is  made  (unless,  as  in 
Toker  V.  Toker,  it  is  prepared  by  an  inde- 
pendent solicitor,  and  the  donor  distinctly 
repudiates  and  refuses  to  insert  a  power  of 
revocation)  it  is  the  duty  of  the  solicitor 
to  insist  that  there  shall  be,  and  almost  to 
go  to  the  extent  of  refusing  to  execute  such 
an  instrument  unless  there  be,  a  power  oi 
revoking  and  altering  that  which  is  done, 
80  as  to  meet  the  various  exigencies  that 
may  arise  in  future  life.  In  my  opinion,  the 
fact  of  there  being  no  such  power  of  revoca- 
tion is  all  but  a  conclusive  reason  for 
setting  aside  the  deed;  and  I  believe  in 
saying  so  I  am  not  going  further  than  the 
cases  have  already  gone;  but  if  I  am  I  have 
no  hesitation  in  saying  it,  for  no  case  can 
shew  the  extreme  danger  of  omitting  such 
a  power  more  clearly  than  this,  where  the 
donor  was  putting  the  bulk  of  her  property 
out  of  her  own  reach.  Unless  it  is  proved 
to  demonstration  that  there  was  a  distinct 
intention  on  the  part  of  the  donor  to  do  so, 
it  is  the  duty  of  the  solicitor  in  preparing 
such  an  instrument  to  see  that  there  is  a 
full  power  of  revocation  or  right  of  reserva- 
tion inserted. 

Therefore,  upon  these  grounds,  I  am  of 
opinion  that  this  deed  is  open  to  almost 
every  objection  that  can  be  brought  against 
a  deed  of  the  kind,  and  was  from  the 
moment  of  its  being  signed,  sealed  and 
delivered  a  void  deed.  It  must  be  set 
aside;  it  must  be  delivered  up  to  be  can- 
celled ;  and  I  see  no  ground  on  which  I  can 
relieve  those  who,  instead  of  accepting  the 
reasonable  terms  offered  by  the  plaintiff,  have 
4U 
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persisted  in  their  endeavour  to  uphold  the 
deed,  from  paying  the  costs  of  this  litigation. 

Solicitors — Mesire.  N.  S.  E.  Steinberg,  for  plaintiff; 
Mr.  A.  Scott  Lawaon,  agent  for  Mr.  James 
Ward,  Sheemess,  for  Mr.  Brendley;  Mr.  T. 
Sismey,  agent  for  Messrs.  Essell  k  Co.,  Roches- 
ter, for  the  trustees ;  Messrs.  Hnghes,  Hooker 
ft  Bnttaoshaw,  agents  for  Mr.  8.  G.  Johnson, 
FaTeisham,  for  other  parties  interested. 


LOBDR 

April 


EtDR  JUSTICSS.   J 

il  26,  27, 28.^1 


^In  re  the  mercahtilb 

TBADINO  COMPANY. 

(Ex  parte  the  official 

LIQUID  ATOB.) 

Company/ — Payment  of  Dividend — Pro- 
JUs  —  Jurisdiction  under  the  Companies 
Act,  1862,  to  order  Shareholder  to  refund 
Dividend, 

There  is  jurisdiction  under  the  Compa- 
nies* Act,  1862,  «.  101,  upon  a  summary 
application  in  a  winding-up,  to  order  a 
shareholder  to  refund  a  dividend  improperly 
declared;  and,  a  fortiori,  under  section  165, 
such  an  order  mayhemadt  against  a  director. 

Circumstances  considered  under  which  a 
balance-sheet  shewing  a  profit  is  to  he  held 
delusive. 

Where  a  company  was  engaged  in  a 
highly  hazardous  course  of  trade  (that  of 
running  a  blockade  J,  under  which  large 
profits  had  been  realised,  a  balance-sheet  in 
which  the  assets  were  honestly  estimated, 
although  so  situated  cu  to  be  in  great  danger 
of  loss,  was  held  to  be  a  proper  bal(Me&- 
sheet,  and  a  dividend,  declared  upon  the 
basis  of  the  balance-sheet,  upheld,  although 
through  the  occurrence  of  s%d>sequent  events 
the  assets  were  destroyed  or  became  worthless. 
An  application  to  make  a  director  refund 
the  dividend  was  therefore  refused  upon 
the  merits. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Malins,  made  in  the  coarse 
of  winding  up  the  company,  by  which  hiB 
Honour  refused  to  order  Mr.  Stringer,  a 
shareholder  and  director  of  the  company, 
to  refund  a  dividend  which  he  had  received 
during  the  existence  of  the  company. 

The  company  was  established,  in  the 
year  1863,  for  the  purpose  (according  to 
the  articles  of  association)  of  trading  with 
America.    The  true  object  of  tiie  company 


was  to  establish  a  spedal' trade  vnth  the 
Confederate  States  of  America,  then  block- 
aded by  the  United  States. 

The  articles  of  association  provided,  in 
the  usual  terms,  that  no  dividend  should 
be  paid  except  out  of  profits,  and  they  also 
provided  that  the  directors  should  dedan 
a  dividend  on  the  subscribed  capital  as 
often  as  the  profits  of  the  company  in  hand 
should  suffice  for  the  payment  of  a  divi- 
dend of  5L  per  cent,  subject  to  the  resolQ- 
tions  of  general  meetings.  The  cental  of 
the  company  was  of  the  nominal  amount 
of  150,000/.,  of  which  upwards  of  1 10,000iL 
was  paid  up.  All  the  shares  wore  fully 
paid  up. 

Shortly  after  the  establishment  of  ^e 
company,  they  entered  into  an  arrangement 
with  the  Confederate  Qovemment  under 
which  the  latter  were  to  become  co-owners 
with  the  c(Hnpany  of  a  number  of  ships, 
and  were  to  join  in  the  risk  of  running  the 
blockade  with  cargoes  of  goods.  Several 
adventures  were  thus  made,  of  which  some 
were  successful  and  others  unsuccessful; 
but  the  profit  upon  eadi  successful  trip 
made  by  a  ship  was  very  considerable. 

In  May,  1864,  a  balance^eet  of  the 
affairs  of  the  company  brought  down  to 
the  end  of  the  preceding  February  shewed 
a  profit  of  42,718^  In  this  balance-sheet 
credit  was  taken  for  a  large  quantity  of 
cotton,  valued  at  17,000^,  then  in  Charles- 
ton, which  had  been  appropriated  by  the 
Confederate  Government  for  the  payment 
to  the  company  for  their  share  of  the  ships; 
also  for  a  debt  of  51,589/.  as  due  from 
the  Confederate  Qovemment,  valued  at  its 
fallnominalamount  Upon  the  balance^eet 
BO  made  out  the  directors  proposed  a  divi- 
dend of  25  per  cent  upon  the  shares,  whidi 
proposition  was  adopted  by  a  general  meei^ 
ing  o^e  company  held  on  the  1 7th  of  May. 
In  order  to  pay  the  dividend  an  a{^U- 
cation  was  made  to  the  Agra  Bank,  now 
represented  by  the  Agra  &  Masterman's 
Bank,  for  a  loan  of  20,000/L,  in  addition  to 
i,00OL  then  overdrawn  upon  the  company's 
account  The  balance-sheet  and  a  state- 
ment of  the  affiiirs  of  the  company  were 
submitted  to  the  bank,  who  after  the  same 
had  been  examined  by  their  accountant, 
made  the  required  advance,  and  the  divid^id 
was  accordingly  paid,  principally  by  dieques 
upon  the  bank.     Mr.  Stringer,  who  was 
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nanaging  director,  received  3,560^  as  his 
dividend. 

When  the  civil  war  in  America  was  ter- 
minated by  the  defeat  of  the  Confederates, 
the  cotton  in  Charleston  was  destroyed, 
and  the  debt  from  ihe  Confederate  Gbvem- 
ment  became  worthless.  The  company 
therefore, was  mined,  and  was  soon  after- 
wards ordered  to  be  wonnd  np.  The  bank 
constituted,  however,  the  only  creditors  to 
any  substantial  amonnt  Some  further 
details  as  to  the  circumstances  of  the  com- 
pany  will  be  found  in  the  judgment  of 
Lord  .Tustice  Selwyn. 

The  application  made  to  the  Vice  Chan- 
cellor was  refused  by  him  upon  the  ground 
that  he  had  no  juriadiction  to  make  such 
an  order  in  a  winding-up.  His  Honour 
expressed  his  opinion,  however,  that  the 
circumstances  were  such  that  upon  a  bill 
filed  he  would  certainly  make  a  decree 
i^nst  Mr.  Stringer,  as  he  held  that,  the 
dividend  had  been  improperly  declared  and 
was  in  fact  a  dividend  out  of  capital 

From  this  decision  the  official  liquidator 
i^ypealed. 

Mr,  CotUm  and  Mr,  Higgint^  for  the 
appellant — The  alibied  profits  upon  which 
this  dividend  was  decUired  were  wholly 
delusive.  The  company  was  engaged  in  a 
most  hazardous  course  of  business,  and  it 
was  therefore  very  probable,  as  in  £Mt  the 
event  proved,  ^t  their  engagements  at 
the  date  of  the  balance-sheet  would  ruin 
tiiem.  The  valuation  of  cotton  whilst  it 
was  in  America  was  clearly  unjustifiable, 
and  so  watf  the  valuation  at  its  fiill  nominal 
amount  of  the  debt  of  the  Conlederated 
States.  No  dividend  waste  be  declared 
out  of  any  profits  unless  in  hand.  How 
could  they  be  said  to  be  in  hand  when  the 
company  had  to  borrow  the  money  to  pay 
the  dividend  t  The  dividend  then  ought 
to  be  refunded.  They  cited  on  this  branch 
of  their  argument — 

Evam  V.  Chveniry,  8  De  Qez,  M.  A  G. 
^35 ;    8.  c.  25  Law  J.  Bep.  (ir.s.> 
Chanc.  489. 
TurquandY,  MartkaU^  37  Law  J.  Rep. 
(n.s.)  Chanc.  582;  8.C  Law  Rep.  6 
£q.  112. 
Keanu  v.  Leaf,  1  Hem.  A  M.  68L 
Maclaren  v.  StairUon,  3  De  Qex,  F. 
&  J.  202 ;  s.  c  26  Law  J.  Bep.  (N.a) 
Chanc  332. 


MacdougaU  v.  the  Jersey  Imperial  Hotel 
Company,  2  Hem.  <fe  M.  528  ;  s.  a 
34  Law  J.  Rep.  (n.s.)  Chana  28. 
Corry  v.  the  Londonderry  and  Enmi" 
killen  BaiUoay  Company,  29  Beav. 
263 ;  s.  c    30  Law  J.  Bep.   (N.a) 
Chana  290. 
The  Society  for  Ilhutration  of  Practical 
Knowledge  v.  AbboU,  2  Beav.  559. 
Next,  as  to  jurisdiction  under  the  Com- 
panies' Act,  1862.    There  is  ample  power 
under  the  act  to  make  the  order  asked  for ; 
either  section  101.  or  section  165.  will  be 
sufficient.  Such  orders  are  often  made — 
In  re  the  Cardiff  Coal  Company,  11 

W.  Bep.  1007. 
The  Cardiff  Preserved  Coal  Company  v. 
Morton,  35  Law  J.  Bep.  (n.s.)  Chana 
646;  s.a    36    Law  J.   Bep.    (N.a) 
Chana  451 ;  Law  Bep.  2  Ch.  405. 
In  re  the  Agra  and  Maeterman*i  Bank 
(ShipmxjoCe  case  J,  unreported,  before 
Vice  Chancellor  Giffard,  7th  Decem- 
ber, 186& 
In  re  the  LotUUm  and  Provincial  Starch 
Company,   unreported,  before  Vice 
Chancier  James,  22nd  April,  1869. 

Mr.  Olasse  and  Mr.  Jackson,  for  Mr. 
Stringer. — The  dividend  was  perfectly 
regular.  The  baUnce-sheet  was  made  out 
in  the  usual  way,  and  the  assets  were  fiiiriy 
estimated ;  there  is  no  pretence  for  saying 
that  any  fraudulent  statement  or  conceal- 
ment was  made.  The  directors  of  the  bank^ 
which  is  the  only  creditor,  were  themsdves 
fully  cognizant  of  every  ikct  relating  to  the 
affairs  of  the  company,  and  knew  when 
they  lent  the  money  how  it  was  to  be  ap- 
plied. The  bank,  therefore,  cannot  com- 
plain ;  yet  tiiere  is  no  one  else  for  whom 
the  official  liquidator  raises  this  contention. 
They  also  contended  that  there  was  no 
jurisdiction.  The  Winding-up  Acts  were  not 
intended  to  meet  cases  of  great  difficulty, 
where  special  and  difficult  equities  affect 
the  parties — 

In  re  the  Royal  Hotel  of  Great  Yar^ 

mouth,  Law  Bep.  4  £q.  244. 
In  re  the  Stale  Fire  Insurance  Company^ 

1  De  Gex,  J.  <fe  S.  634 ;  s.  a  33  Law 

J.  Bep.  (K.s.)  Chana  123 ;  32  Law 

J.  Bep.  (N.8.)  Chana  300. 

Mr.  Cotton^  in  reply. 
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LoED  Justice  Selwyn. — This  case  has 
been  conveniently  divided  by  the  learned 
Vice  Chancellor  into  two  separate  and  dis- 
tinct points.  He  says,  in  his  judgment, 
"  Being  on  the  first  point  entirely  with  the 
applicant,  that  this  is  a  dividend  most  im- 
properly made  and  a  return  of  one-fourth 
of  the  capital,  the  next  question  is,  have  I 
power  under  the  act  of  parliament  in  this 
summary  manner  to  make  an  order  upon 
the  shareholders,  and  Mr.  Stringer  in  par- 
ticular, the  managing  director,  to  return 
it?"  I  think  it  is  convenient  to  take  the 
second  of  those  two  questions,  that  which 
the  Vice  Chancellor  refers  to,  as  the  question 
whether  he  has  this  power  under  the  act  of 
parliament,  in  the  first  instance ;  for  it  is  a 
question  involving  very  important  consider- 
ations with  respect  to  the  practice  of  the 
Court,  and  it  is  also  one  of  very  general 
application.  It  appears  that  different  opin- 
ions have  been  entertained  by  different 
Judges  upon  it  in  this  court,  and  under 
those  circumstances  it  appears  to  me  to  be 
the  duty  of  this  Appellate  Court  to  form 
and  express  its  own  opinion  as  speedily,  as 
clearly  and  as  decisively  as  possible  upon 
that  question.  This  is  a  question  which  has 
been  agitated  more  or  less  almost  ever  since 
the  passing  of  the  first  Winding-up  Act,  in 
the  year  1858 ;  but  the  power  which  was 
given  by  the  old  Winding-up  Acts  is  ex- 
pressed in  them  in  a  very  much  less  stringent 
and  comprehensive  form  than  the  clauses 
which  appear  in  the  present  act  of  1862  ; 
but  even  under  the  old  Winding-up  Act  this 
summary  jurisdiction  was  very  frequently 
and  nsefuUy  exercised.  I  believe  that  one 
of  the  earliest  instances  of  its  exercise  was 
in  the  case  of  the  Madrid  and  Valencia 
Kailway  Company,  which  was  wound  up 
before  Master  Blunt,  and  where  very  large 
sums  of  money  had  been  misappropriated 
by  the  directors  of  the  company.  With- 
out any  bill  being  filed,  and  in  Uie  course 
of  the  winding-up  of  the  company,  pro- 
ceedings were  taken  to  enforce  the  resti- 
tution of  that  money  by  the  directors, 
and,  as  appears  by  the  report  in  15 
Jurtstf  some  of  those  proceedings  before 
the  Master  were  brought  before  Lord 
Justice  Knight  Bruce  when  Vice  Chan- 
cellor, and  approved  of  by  him.  Another 
case,  which  came  before  another  Judge  of 
great  eminence,  is  the  case  of  Carpmier's 


executors  (1),  which  came  before  Sir  James 
Parker.  In  that  case  the  directors  had 
employed  moneys  belonging  to  a  company 
in  purchasing  the  shares  of  the  company. 
There,  without  bill  filed,  proceedings  were 
taken,  and  it  came  before  the  Master,  who 
was  then  the  Judge  of  first  instance,  for  the 
purpose  of  recovering  those  moneys.  There 
theViceChancellorsajTSjatpage  414,  ^'Kthe 
act  now  complained  of  had  been  done  by 
these  gentlemen  at  their  own  instance  I 
cannot  entertain  a  doubt  that  the  Master 
would  have  properly  chaiged  them  under  the 
act  on  the  present  proceedings."  That  is, 
upon  summary  proceedings  wMch  had  been 
instituted  wi^out  any  bilL  He  however 
goes  on  to  say,  '^  The  vice  of  the  Master's 
order  lies  in  this  :  that  it  assumes  that  the 
five  individuals  where  there  is  no  cheque 
forthcoming,  or  three  of  them  wh^e  there 
are  cheques,  are  the  parties  who  as  between 
the  persons  signing  and  the  company  are 
solely  and  ultimately  chargeable  with  the 
moneys  misapplied."  Then  he  goes  on 
to  say  he  thinks  there  was  that  which, 
in  substance,  was  an  objection  for  want 
of  parties.  That  case  appears  to  me  to  be 
of  importance  in  two  respects:  first,  as 
shewing  the  clear  opinion  of  so  eminent 
a  Judge  as  Sir  James  Parker,  that  in  such 
a  case  the  Master  had  jurisdiction  without 
any  bill  being  filed ;  and,  secondly,  that  in 
those  summary  proceedings  every  objection 
is  just  as  open  to  the  person  sought  to  be 
charged  as  it  would  have  been  if  a  bill  had 
been  filed. 

I  need  not  multiply  instances  of  the 
exercise  of  the  summary  jurisdiction.  An- 
other of  which  is  found  in  Ex  parte  John- 
tan  (2).  But  it  is  perfectly  tme  that, 
notwithstanding  those  proceedings  and  those 
opinions  so  expressed  by  several  Judges, 
the  doubt  as  to  the  propriety  or  the  com- 
petency of  the  Court  to  exercise  this  juris- 
diction was  very  frequently  expressed  by 
the  late  Lord  Justice  Turner.  The  matter 
very  seldom  came  before  him  without  his 
taking  the  opportunity  of  saying  that,  in 
his  judgment,  such  proceedings  were,  if  not 
imlawful,  at  all  events  inexpedient ;  and  I 
believe  it  was  in  consequence  of  the  doubt 
so  frequently  expressed  by  that  eminent 

(1)  6DeGex&Sm.402;  s.  c  21  Law  J.  lUp. 
(N.9.)  ChAno.  855. 

(2)  5  Juriat,  519. 
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Judge,  that  the  clauses  were  introduced 
into  the  subsequent  act  of  parliament,  and 
made  so  comprehensive  and  stringent  as 
ihey  now  are.  We  find  them  expressed  in 
the  most  wide  and  general  terms.  It  is  true 
they  are  permissiTey  but  they  are  proceed- 
ings to  be  taken  under  the  authority  of  the 
Court.  They  are  to  be  taken  by  the  official 
liquidator,  who  is  the  officer  appointed  by 
the  Court,  under  the  advice  of  solicitors 
appointed  with  the  sanction  of  the  Court ; 
and,  under  those  circumstances,  I  think  it 
may  be  assumed  that  proceedings  so  insti- 
tuted would  be  properly  conducted,  that  is 
to  say,  that  they  would  be  so  conducted  as 
to  afford  to  the  persons  sought  to  be  charged 
a  fiill  knowledge  of  all  the  points  of  the 
case  intended  to  be  brought  against  them, 
and  it  would  give  to  them  the  Mlest  oppor- 
tunity of  defending  themselves  in  any  In- 
timate way;  and  the  able  counsel  who  have 
argued  thU  case  on  the  part  of  Mr.  Stringer 
have  entirely  failed  (although  requested  by 
tiie  Court  to  do  so)  to  point  out  any  sub- 
stantial difference  or  disadvantage  in  the 
position  in  which  the  present  respondent, 
Mr.  Stringer,  stands  from  that  which  he 
would  have  occupied  if  a  bill  had  been  filed 
containing  the  same  statements  as  those 
found  in  the  affidavit  filed  by  the  official 
liquidator,  and  concluding  with  a  prayer 
in  the  precise  words  of  the  present  notice 
of  motion.  The  summary  power  which  has 
been  given  by  the  recent  act  of  parliament 
has  been  very  frequently  exercised ;  and 
in  a  case  before  the  Master  of  the  Bolls, ' 
of  The  Cardiff  Preserved  Coal  Company  v. 
Norton^  there  is  a  very  strong  expression  of 
his  Lordship's  opinion  as  to  the  propriety 
of  such  proceedings ;  for  he  there  says,  at 
page  563,  *<  It  is  said  that  the  shares  taken 
by  them  in  exchange  from  the  Crown  Com- 
pany belong  to  and  form  part  of  the  assets 
of  the  Cardiff  Company.  If  this  be  so,  the 
proper  mode  of  getting  at  the  assets  of 
the  company  in  the  hands  of  contributories 
is  by  a  proceeding  in  the  court  in  which 
tiie  company  is  being  wound  up,'' — that  was 
in  the  Court  of  Bankruptcy,  which,  under 
the  peculiar  circumstances  of  that  case,  was 
tiie  Court  having  the  conduct  of  the  wind- 
ing-up. Therefore  that  amounts  to  an  ex- 
pression of  opinion  by  the  Master  of  tiie 
RoUs  that  a  bill  was  not  the  proper  pro- 
ceeding, but  that  a  proceeding  in  the  Court 


of  Bankruptcy  under  the  winding-up  was 
the  proper  proceeding  in  such  a  case.  It 
appears  that  this  power  has  been  very 
recently  exerdsed,  particularly  in  ShipmatCi 
case,  which  came  before  the  Lord  Justice 
when  Vice  Chancellor,  and  still  more  re-, 
cently  in  a  case  mentioned  at  the  bar,  but 
which  has  not  yet  been  reported,  decided 
by  Vice  Chancdlor  James.  Under  these 
circumstances,  it  appears  to  me  that  we 
should  be  doing  something  which  la  entirely 
inconsistent  with  the  provisions  of  the  act 
of  parliament,  so  general  as  they  are,  if  we 
were  to  introduce  any  such  qualification  as 
that  said  to  have  been  laid  down  by  the 
Master  of  the  Rolls  in  the  case  of  The 
Yarmouth  Hotel  Company  (3).  His  Lord- 
ship is  there  reported  to  have  said,  at 
page  248,  "that  where  there  is  really  a 
question  to  be  tried  then  I  do  not  think 
this  165th  section  enables  you  to  dispose 
of  it  in  this  way";  and  at  page  249  he 
says,  ^^  The  Court  can  only  do  so  in  plain 
and  straightforward  cases  where  there  is  no 
point  of  law  to  be  determined."  I  am  much 
disinclined  to  doubt  whether  those  are  not 
the  words  of  the  Master  of  the  Rolls,  but^ 
having  regard  to  what  I  have  always  un- 
derstood to  be  his  opinion  upon  this  subject^ 
and  to  his  own  decision  in  the  case  to  which 
I  have  referred  of  the  Cardiff  Coal  Company, 
I  cannot  help  thinking  that  v  there  must  be 
some  error  in  that  report ;  if  not,  I  feel 
bound  to  say  that  I  do  not  think  there  is 
to  be  found,  either  in  the  words  of  the 
present  act  of  parliament  or  in  the  conclu- 
sion which  is  justly  to  be  drawn  from  the 
decisions  upon  this  subject^  any  such  quali- 
fication or  limitation  as  that  which  is  there 
expressed  by  his  Lordship ;  and,  if  we  were 
so  to  hold  in  all  these  cases,  we  should 
be  inducing  the  person  against  whom  the 
charge  is  made  to  endeavour  to  make  out 
that  there  was  some  question  to  be  tried, 
or  that  the  matter  was  not  so  plain  or 
straightforward  as  it  was  represented  to 
be;  and  there  are  very  few  cases  indeed  in 
which  some  such  attempt  as  that  might  not 
be  made  with  some  reasonable  hope  of  suc- 
cess. The  result  would  be  to  occasion  the 
necessity  for  a  double  mode  of  proceeding 
and  unnecessary  expense  and  delay.  Apply- 
ing, then,  these  observations  to  the  present 

(8)  Uw  Rep.  4  £q.  248. 
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case,  and  assuming  with  reference  to  this 
one  part  of  the  case  that  the  Vice  Chancellor 
was  right  when  he  said  that  '^  this  was  a 
wholly  delusive  and  improper  dividend,  in 
eflfect  a  return  of  one-fourth  of  the  capital, 
and  a  return  of  capital  in  violation  of  every 
rule  of  propriety, — a  return  of  capital  in 
violation  of  the  general  provisions  of  the 
act,  that  dividends  are  not  to  be  declared 
out  of  capital,  and,  above  all,  an  extra- 
ordinary violation  of  their  own  rale  which 
prescribes  that  they  are  not  to  pay  divi- 
dends except  out  of  profits;*'  or,  as  it  is 
more  concisely  put  in  another  passage  in 
the  same  judgment,  that  this  is  a  dividend 
most  improperly  made,  and  a  return  of 
one-fourth  of  thecapital;  under  those  circum- 
stances, has  this  Court  jurisdiction,  under 
the  lOlst  and  165th  sections  of  this  act,  to 
order  the  return  of  money  so  improperly 
paid  without  the  necessity  of  having  a  bill 
filed  I  In  my  judgment,  there  is  no  doubt 
that  the  Court  has  that  power  under  either 
of  these  sections,  for,  under  thelOlst  section, 
"  The  Court  may,  at  any  time  after  making 
an  order  for  winding-up  the  company, 
make  an  order  on  any  contributory  at  the 
time  being  settled  on  the  list  of  contri- 
butories,  directing  payment  to  be  made  in 
manner  in  the  said  act  mentioned  of  any 
moneys  due  from  him,  or  from  the  estate 
of  the  person  whom  he  represents,  to  the 
company/'  Under  the  circumstances  stated 
by  the  Vice  Chancellor,  can  it  be  doubted 
that  the  amount  of  such  a  dividend  so 
improperly  paid,  of  capital  so  improperly 
returned,  would  be  a  sum  of  mon^  owing 
from  the  contributory,  who  receives  it,  to 
the  company  f  If  so,  Uiere  is  in  that  act  of 
parliament  the  clearest  authority,  under  the 
Winding-up  Act,  without  bill  filed,  to  order 
a  return  of  the  money  so  received.  The 
165th  section  is,  if  possible,  even  clearer. 
That  is,  in  particular,  the  section  framed 
in  this  very  comprehensive  form  in  order 
to  meet  and  obviate  the  doubts  expressed 
by  Lord  Justice  Turner.  That  section  says, 
**  Where,  in  the  course  of  the  winding- 
up  of  any  company  under  this  act,  it 
appears  that  any  past  or  present  director, 
manager,  official,  or  other  liquidator,  or 
any  officer  of  such  company,  has  misapplied 
or  retained  in  his  own  hands  or  become 
liable  or  accountable  for  any  monejs  of 
the  company,  or  been  guilty  of  any  mis- 


feasance or  breach  of  trust  in  relation 
to  the  company,  the  Court  may,  on  the 
application  of  any  liquidator  or  of  any 
creditor  or  contributory  oi  the  company, 
notwithstanding  that  the  offence  is  one 
for  which  the  offender  is  criminally  re- 
sponsible, examine  into  the  oonduct  of 
such  director,  manager  or  other  ofiicer,  and 
compel  him*  to  repay  any  moneys  so  mis- 
applied or  retained  or  for  which  he  has 
become  liable  or  accountable,  together  with 
interest  after  such  rate  as  the  Court  thinks 
just,  or  to  contribute  such  sums  of  money 
to  the  assets  of  the  company  by  way  of 
compensation  in  respect  of  such  misappli- 
cation, retaining,  misfeasance  or  breadbi  of 
trust,  as  the  Court  thinks  just"  There 
is  no  such  limitation  to  be  found  in  tbe 
words  of  either  of  these  sections  as  is 
reported  to  have  been  considered  to  be 
included  in  them  by  the  report  of  The 
Royal  Hotel  Company  of  Great  YarmmUk 
case,  but,  on  the  contrary,  the  Court  is 
empowered  to  examine  into  the  conduct 
of  the  director,  and  that  necessarify  implies 
deciding  the  question  whether  he  has 
been  guilty  of  any  misfeasance  or  breach  of 
trust,  which,  of  course,  it  would  be  open 
to  him  to  deny,  and  therefore  there  woold 
be  a  question  to  be  tried  in  every  sock 
case.  It  is  open  to  the  Coort  to  examine 
into  his  conduct,  to  compel  him  to  r^Hiy 
any  moneys  so  misapfdied,  or  to  contribute 
such  sums  by  way  of  compensation  as 
the  Court  shall  thii^  fit  It  appears  to  me 
that  if  we  had  now  to  draw  a  clause  in  the 
widest  and  fullest  manner,  it  would  be 
very  difficult  to  conceive  anything  more 
large  or  comprehensive  than  the  words  of 
the  165th  section.  Under  these  ctrenm- 
stances,  it  appears  to  me  perfectly  dear 
that  if  this  was  a  whoUy  delusive  dividend 
and  an  improper  return  of  capital,  this 
money  so  received  by  the  managing  direc- 
tor of  the  company  in  respect  of  that 
delusive  and  improper  dividmd,  and  in 
respect  of  that  improper  return  of  ei^ital, 
wiHild  be  most  <^ariy  a  sum  €i  monej 
for  which  the  managing  director  would  be 
accountable,  and  which  consequently  tiie 
Court  might  under  this  jurisdiction  order 
him  to  refund.  I  must  therefore  entirdy 
differ,  though  most  respectfully,  from  the 
conclusion  at  which  the  learned  Yios 
Chancdlor  has  arrived  upon  this  part  of 
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the  case,  and  I  consider  that  in  so  doing 
I  am  acting  in  accordance  with  a  long 
fimes  of  authorities  and  many  decisions 
which  have  taken  place  in  this  Court. 
There  remains,  however,  the  question  upon 
the  merits  of  the  case,  and  that  question 
may  be  shortly  stated  thus :  whether  the 
dividend  in  question  (that  is,  the  dividend 
of  25  per  cent  which  was  declared  and 
paid  by  the  directors  in  this  case)  is  to  be 
considered,  as  the  learned  Vice  Qiancellor 
has  considered  it,  so  wholly  delusive  and 
improper,  or  in  substance  such  a  return  of 
capital  as  to  justify  the  Court  in  making 
Mr.  Stringer  pay  the  amount  of  25  per  cent 
on  the  nominal  value  of  the  shares  standing 
in  his  name.  Now,  I  quite  agree  with  the 
argument  which  has  been  addressed  to  us  on 
behalf  of  the  official  liquidator  to  this  extent, 
that  the  act  which  confers  on  these  com- 
panies the  privilege  of  limited  liability,  im- 
poses upon  them  at  the  same  time  certain 
conditions  which  they  are  bound  to  observe, 
and  which  may  be  considered  as  the  price 
of  that  privilege,  and  if  it  is  made  to  appear 
that,  for  the  purpose  of  defrauding  creditors 
or  for  any  other  improper  motive,  a 
company  has  declared  and  paid  a  wholly 
delusive  and  improper  dividend,  and  has 
thereby  in  effect  taken  away  from  their 
^editors  a  portion  of  the  capital  which 
was  answerable  for  the  debts  of  those 
creditors,  I  entertain  no  doubt  that  the 
Court  would  have  fiill  jurisdiction,  and 
would  exercise  it  by  ordering  the  repay- 
ment of  the  money  so  improperly  paid. 
But,  of  course,  in  the  present  case,  we  have 
to  consider  whether  this  dividend  was  in 
truth  a  dividend  declared  under  such  cir- 
cumstances. I  think  we  may  dismiss  from 
our  consideration  some  of  the  minor  items, 
upon  which  considerable  discussion  has 
arisen,  such,  for  instance,  as  the  question 
relating  to  the  cargo  of  the  Low  Bird, 
For,  in  the  first  instance,  it  is  apparent  on 
the  face  of  the  balance-sheet  in  question 
that  the  whole  sum  there  represented  as 
being  profit  is  42,718^,  and  the  dividend 
declared,  amounting  only  to  28,000/L,  leaves 
a  balance  of  14,718^,  which  renders  it 
unnecessary  to  enter  into  the  consideration 
of  any  small  or  minute  questions,  because 
we  have  in  any  event  that  large  balance 
remaining  over  and  above  the  dividend 
actually  declared.    With  respect  to  this 


question  of  the  Love  Bird,  it  appears  that 
a  cargo  of  rifles  was  purchased  and  sent 
out,  and  the  company  have  entered  that 
cargo  at  the  sum  it  actually  cost,  including 
and  adding  to  it  the  amount  of  the  insur- 
ance and  the  expenses  connected  with 
the  shipment  of  the  cargo.  It  appears  that 
item  was  at  all  events  justified  to  this 
extent,  that  it  being  set  down  at  the  value 
of  29,000/1,  there  has  been  actually  realized 
in  respect  of  that  cargo  a  sum  of  28,000/1 ; 
though  if  you  have  r^;ard  to  subsequent 
expenses,  there  may  have  been  a  total  loss 
upon  the  entire  transaction  of  a  sum  of 
about  4,0002.  I  think  that  and  the  other 
question  about  the  Ida  may  be  disregarded, 
having  regard  to  the  large  amount  of 
the  admitted  surplus.  But  the  substantial 
question  in  the  case  depends  upon  the 
consideration  of  three  items  in  this  account 
Those  are,  first,  the  ships  which  were 
actually  lost;  secondly,  the  debt  due  from 
the  Confederate  Qovemment;  and,  thirdly, 
the  cotton  which  was  in  the  Confederate 
States  at  the  time  when  the  baUnoe-sheet 
was  made  out  It  is  very  material  to 
observe  in  this  case  tiiat  no  fraud  on  the 
shareholders  can  be  or  is  attempted  to  be 
all^^  in  argument,  because  in  this  case 
a  fiill  and  £eur  dividend  was  declared,  and 
was  paid  or  intended  to  be  paid  to  all  the 
shareholders  equally,  without  any  prefer- 
ence or  priority.  Neither  was  there  any 
fraud  upon  the  public  intended  or  practised, 
nor  even  upon  that  part  of  the  public  who 
might  be  expected  to  become  purchasers 
of  the  shares,  because  it  is  admitted  that 
the  shares  of  this  company  were  not  sold 
at  all,  but  were  held  from  the  b^iming 
to  the  end  by  the  same  persons.  Neither 
is  it,  I  think,  possible  to  say  with  justice 
that  any  attempt  has  been  made  in  this 
case  to  commit  any  fraud  upon  the  creditors, 
for  though  it  appears  at  the  time  when 
this  balance-sheet  was  made  out  that  a  very 
laige  debt  was  owing  from  the  company  to 
the  Agra  &  Masterman*s  Bank,  and  that 
a  very  large  debt  is  still  owing  to  that 
bank  from  the  company  now  being  wound 
up,  it  does  not  appear  (with  the  exception 
of  one  claim  recently  made  by  a  creditor 
at  New  York)  that  there  are  now  any  other 
debts  existing  at  all  against  this  company. 
The  singularity  of  this  case  is,  that  tlds 
baUnce-fl^eet  discloses  on  the  very  frM^of  it 
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all  facts  relating  to  profit  and  loss,  for  the 
very  first  thing  we  find  with  respect  to  the 
first  of  the  three  matters  I  have  mentioned, 
namely,  the  ships  lost — that  the  names 
of  the  four  ships  which  had  been  lost  are 
stated.  So  also  with  respect  to  the  debt 
due  from  the  Confederate  Grovemment 
The  experience  which  we  have  unfortu- 
nately had  in  this  Court  of  this  sort  of 
statement  put  out  by  companies  shews 
how  very  easy  and  how  very  common  it 
is  to  dissemble  in  these  balance-sheets  and 
to  put  forth  other  statements  instead  of 
the  real  truth  of  the  transactions  with  re- 
spect to  the  assets  and  debts  and  liabilities. 
We  find  commonly  in  a  case  of  this  kind, 
where  there  is  an  asset  of  a  doubtful  character, 
it  is  mixed  up  with  others  that  are  good  in 
such  a  manner  as  to  render  the  one  undis- 
tinguishable  from  the  others.  Here  the  debt 
owing  from  the  Confederate  Government 
is  plainly  stated  as  being  a  debt  owing 
from  that  Government.  It  stands  by  itself, 
and  is  not  attempted  to  be  dissembled  or 
cloaked  in  any  way.  In  like  manner  with 
respect  to  the  third  item,  the  cotton  in  the 
Confederate  States.  Nothing  would  have 
been  easier  than  to  mix  up  the  cotton  in 
the  Confederate  States  with  the  larger 
amount  of  cotton  which  appears  to  have 
been  either  on  the  way  or  actually  in  Eng- 
land; but  so  far  from  that  being  the  case, 
an  amount  of  cotton  to  the  extent  of  more 
than  17,000/.  is  plainly  stated  upon  the 
face  of  this  balance-sheet  as  being  cotton 
in  the  Confederate  States,  as  distinguished 
from  cotton  in  England  or  on  the  way. 
Then,  this  balance-sJieet,  containing  these 
plain  and  fair  statements,  is  actually  pro- 
duced to  the  principal  creditors  of  the 
company,  who  hisul  had  very  large  dealings 
with  the  company,  who  had  several  accounts 
with  the  company,  who  had  advanced  them 
money  generally  and  upon  special  under- 
takings and  securities,  and  who  had  the 
fullest  knowledge  of  all  the  transactions  of 
the  company.  It  was  produced  to  those 
creditors  for  the  purpose  of  inducing  them 
to  advance  a  still  larger  sum,  and  what 
renders  this  matter  still  more  singular  is, 
-in  order  to  induce  them  to  lend  this  sum 
for  the  express  purpose  of  paying  this 
dividend,  so  that  this  application,  which 
is  substantially  an  application  made  at  the 
instance  of  the  Agra  &  Masterman's  Bank, 


is  an  application  which  asks  the  Court  to 
treat  as  delusive  and  improper  that  divi- 
dend which  was  in  fact  made  and  paid 
with  the  money  advanced  by  the  Agra  A 
Masterman's  Bank,  and  advanced  by  them 
with  f idl  knowledge  or  with  the  means  of 
knowledge  of  all  the  transactions  of  the 
company,  and  which  was  money  advanced 
for  the  very  purpose  of  paying  this  divi- 
dend, for  it  appears  that  a  new  account 
was  opened  with  the  bank,  intituled  ^  The 
Dividend  Account"  The  question  with 
respect  to  the  dividend  is  mainly  rested 
upon  the  provisions  in  Table  A,  wiUi 
respect  to  ihe  payment  of  dividenda,  and 
the  fifth  article  of  this  company,  whidi 
qualifies  and  adds  to  the  rule  laid  down  in 
Table  A.  The  expression  in  Table  A.  ia 
in  the  negative  form :  **  That  no  diYidends 
shall  be  payable  except  out  of  the  prc^ts 
arising  from  the  business  of  the  company." 
The  first  clause  provides,  ''That  all  the 
articles  of  Table  A.  to  the  said  act  diall 
be  deemed  to  be  incorporated  with  and  to 
apply  to  these  articles  and  the  said  com- 
pany as  near  as  may  be  and  circumstances 
will  permit,  except  as  hereinafter  modified 
or  altered.''  Then  the  fifth  clause  says, 
''  That  the  directors  shall  declare  a  divid^Ml 
on  the  subscribed  capital  of  the  company 
as  soon  and  as  often  as  the  profits  of  the 
company  in  hand  are  sufficient  for  payment 
of  a  dividend  of  5^  per  cent,  on  such  ci^ital, 
subject  to  the  resolutions  of  a  general 
meeting.''  I  agree,  again,  with  the  argu- 
ment which  was  adduced  by  the  (^ioal 
liquidator  to  this  extent,  that  if  it  could 
be  shewn  that  this  dividend  was  dedared 
in  fraud,  either  of  the  negative  provisions 
of  Table  A.  (which  is  incorporated  with 
the  articles  of  this-  company),  or  in  fraud 
or  violation  of  the  provisions  of  their  own 
articles,  so  far  as  they  relate  to  creditors, 
namely,  the  fifth  article,  it  would  be  then  a 
matter  which  this  Court  would  be  competent 
to  set  aside,  and  all  mone3rs  paid  in  respect 
of  such  dividend  ought  to  be  retomed. 
But  the  first  question  we  have  to  deta^ 
mine  is,  whether  die  conclusion  at  which  die 
learned  Vice  Chancellor  arrived  witli  r^peet 
to  this  matter  is  correct,  which,  I  think,  is 
shortly  summed  up  by  him  in  his  judgment 
in  these  words:  "  It  was  obvious  to  idl  the 
world  that  the  consumption  of  Hfe  and 
property  was  such  that  it  (that  is,  the  war)^ 
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must  necessarily  come  to  an  end  within  a 
reasonable  time,  be  it  one,  two  or  three 
years,  and  the  company,  according  to  my 
judgment,  could  only  then  for  the  first 
time  ascertain  whether  its  operations  had 
been  profitable  or  unprofitable."  Now, 
if  the  learned  Vice  Chancellor  is  cor- 
rect in  that  view  of  the  case,  of  course 
it  ptits  an  end  to  any  further  consideration 
of  -the  question  with  respect  to  future 
profits  or  profits  in  hand,  because  it  is 
obvious  that,  according  to  that  view  of  the 
case,  there  could  be  neither  profits  nor 
profits  in  hand  until  the  termination  of  the 
war,  and  until  aU  the  operations  had  been 
concluded,  because  he  says  until  that  time 
it  could  not  be  ascertidned  whether  the 
operations  of  the  company  had  been  profit- 
able or  unprofitable.  I  think,  in  order  to 
test  the  soundness  of  that  conclusion,  we 
may  take  for  instance  the  figures  which 
appear  in  Mr.  Stringer's  affidavit;  assume 
that  by  reason  of  the  successful  voyages  of 
some  of  these  ships  the  two  sums  men- 
tioned of  32,000/.  and  24,000/.,  making  in 
all  56,000/L,  had  been  actually  realized  and 
received  in  respect  of  profit  upon  adven- 
tures and  cargoes  actually  landed  and 
sold;  and  suppose  that  no  ship  had  been 
lost  at  all,  still  the  whole  of  the  ships 
belonging  to  this  company  would  be  sub- 
ject to  tiie  very  hazardous  adventure  in 
which  they  were  engaged,  they  had  cost 
more  than  100,000/.,  and  they  were  liable 
to  destruction  at  any  time;  and  according 
to  the  Vice  Chancellor's  view  until  the 
war  was  determined,  and  the  safety  of  those 
ships  was  ascertained,  it  could  not  be 
ascertained  whether  the  transactions  of  the 
company  had  been  profitable  or  unprofit- 
able. Therefore,  in  that  view  of  the  case, 
even  if  the  company  had  had  this  sum  of 
56,000/.  in  their  hands  in  respect  of 
realized  profits  inasmuch  as  they  would 
be  subject  to  the  possible  loss  of  102,000/1, 
being  the  value  of  the  ships  they  had,  in 
the  event  of  those  ships  being  lost — and 
the  great  migority  of  them  were  lost— ^f 
course  the  whole  of  that  profit  would  be 
swept  away,  and  consequently  no  dividend 
could  be  paid  by  the  company.  I  should 
say,  having  regard  to  the  provisions  of 
Table  A,  and  clause  5.  of  the  Articles, 
which  contain  no  negative  clause  at  all, 
in  my  judgment  the  company  would  have 
Kbw  SsiuiB,  38.— Ghakc. 


been  perfectly  justified  at  that  time,  in  the 
case  I  have  assumed,  in  declaring  a  dividend 
out  of  the  profits  so  received,  provided  that 
they  had  put  a  fair,  and  no  more  thaq 
a  fair,  value  upon  the  ships,  and  the  assets 
which  they  actually  had.  Taking  it  one 
step  further,  and  assuming  the  case  that 
several  of  the  ships  had  been  lost,  that  the 
company  were  bound  to  put  down,  as  they 
did  put  down,  their  proportion  of  that  loss 
as  being  a  loss  upon  this  balance-sheet, 
the  other  two-thirds  of  the  loss  was  to  be 
covered  by  the  responsibility  and  guarantee 
of  the  Confederate  Qovemment,  and,  ac- 
cording to  the  view  of  the  learned  Vice 
Chancellor,  inasmuch  as  until  the  end  of 
the  war  the  value  of  that  guarantee  could 
not  be  ascertained,  no  dividend  could  be 
declared.  I  confess  I  am  imable  to  agree 
with  that  view.  I  think,  under  those  cir- 
cumstances, the  company  was  fully  justified 
in  putting  a  value  on  the  Confederate  debt, 
and  if  it  be  necessary  to  put  some  estimate 
of  value  on  the  ships  and  upon  the  Con- 
federate debt,  inasmuch  as  it  is  clear,  so  far 
as  the  ships  are  concerned,  having  regard 
to  the  extremely  hazardous  nature  of  the 
operations  in  which  they  were  engaged,  no 
insurance  of  the  ships  could  be  effected 
except  at  the  most  unreasonable  rate, — in 
fact  no  insurance  could  be  effected  at  all ; 
therefore  the  valuation  of  the  ships  became 
a  matter  of  mere  valuation  and  estimate, 
and  so  also  with  respect  to  the  value  of  this 
obligation  on  the  part  of  the  Confederate 
Government  Upon  what  principle  are  we 
to  say  that  that  was  to  be  valued?  It 
depended  upon  the  views  which  different 
persons  might  take,  and  we  know  well  what 
different  views  were  taken  by  most  eminent 
persons  with  respect  to  the  probable  con- 
clusion of  that  great  struggle.  Under  those 
circumstances,  I  think  l^e  company  was 
justified  in  doing  that  which  in  truth  is 
done  in  almost  every  business,  namely, 
taking  the  facts  as  they  actually  stood  and 
forming  an  estimate  of  their  assets  as  they 
actually  existed,  and  then  drawing  a  balance 
and  seeing  what  was  the  result  in  the 
shape  of  profit  or  of  loss.  Again,  if  it  could 
be  shewn  that  that  estimate  had  been  made 
in  any  fraudulent  way  with  any  Intention 
or  purpose  of  dec  jiving  any  one,  or  that  in 
point  of  fact  any  one  was  deceived  by  it, 
very  different  considerations  would  arise. 
4X 
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I  have  already  shewn  that  no  fraud  was 
intended  or  attempted  against  either  the 
shareholders,  or  the  public,  or  the  creditors 
of  this  company.  If  we  were  to  lay  down 
as  a  rule  that  there  must  be  actually  cash 
in  hand  or  cash  at  the  bankers  of  the 
company  to  the  full  amount  of  the  dividend 
declared,  we  should  be  laying  down  a  rule 
which,  in  my  judgment,  would  be  inconsis- 
tent with  what  I  understand  and  believe 
to  be  the  custom  of  all  companies  of  this 
description,  and  also  inconsistent  with 
mercantile  usage,  and  we  should  be  laying 
down  a  rule  which  would  open  the  door  to 
and  encourage  a  very  great  amount  of  litiga- 
tion, because  there  are  very  few  dividends 
indeed  which  would  not  be  open  to  more 
or  less  question  if  such  a  rule  as  that  were 
laid  down;  and  I  think  that  in  the  absence 
of  any  fraudulent  intent  as  against  the 
shareholders,  or  as  against  the  creditors 
or  the  public,  this  Court  ought  not  to  be 
astute  in  searching  out  minute  errors  in 
calculations  in  an  account  honestly  made 
out  and  openly  declared,  especially  as  in 
the  present  case,  where  the  account  was 
submitted  to  and  the  dividend  consequent 
upon  it  was  ratified  by  the  general  meeting 
so  long  ago  as  1864,  long  before  the  winding 
up  of  this  company,  and  more  especially 
where,  as  here,  that  account  is  now  attempted 
after  that  lapse  of  time  to  be  impeached 
substantially  at  the  instance  of  persons  to 
whom  all  the  items  of  the  account  were 
fully  and  fairly  made  known,  who  them- 
selves were  the  principal  actors  in,  and 
mainly  assisted  in,  the  pa3nnent  of  the  very 
dividend  they  now  seek  to  impeach.  I  think 
the  item  of  the  ships  is  fairly  stated.  I  think 
that  the  debt  due  from  the  Confederate 
Government  is  also  fairly  stated,  and  that 
although  some  proper  allowance  should  be 
made  by  way  of  deduction  from  that  debt, 
still  it  is  not  such  a  deduction  as  would  be 
sufficient  to  vitiate  this  balance-sheet  anA 
the  dividend  declared  upon  it ;  and  with 
respect  to  the  cotton  in  the  Confederate 
States  I  think  the  allowance  that  was  made 
by  taking  it  at  5cL  per  lb.  in  value  when 
it  had  been  actually  taken  by  the  company 
at  6d.,  and  when  it  is  proved,  and  not  dis- 
puted, that  its  real  value  if  delivered  here 
in  England  was  from  2s.  Id.  to  2«.  4d.  per 
lb.,  is  a  valuation  which,  if  it  be  not  strictly 
acouratCy  is  at  least  fair  and  bona  fide,  and 


cannot  be  made  the  foundation  for  im- 
peaching the  dividend,  or  asking  that  the 
dividend  declared  and  received  should  be 
ordered  to  be  paid  back  as  having  been 
improperly  declared.  I  think,  therefore, 
for  these  reasons  that  the  daim  originally 
made  against  Mr.  Stringer  fdls  upon  the 
merits,  and  that  the  application  which  was 
made  in  the  Court  below  ought  to  have 
been  made  there,  and  must  now  be  refused, 
with  costs ;  and  I  think,  also,  tiiat  the  present 
appeal  must  be  dismissed,  with  costs.  Those, 
therefore,  will  be  the  terms  of  oar  order; 
but  in  accordance  with  our  usual  practice 
we  shall  leave  to  t^  decision  of  the  Vice 
Chancellor  any  question  which  may  arise  as 
between  the  official  liquidator,  luid  those 
whom  he  represents,  with  reference  to  the 
costs  so  ordered  to  be  paid  by  tlie  official 
liquidator. 

Lord  JusTicfB  Gifpard. — ^If  I  could 
have  concurred  in  this  case  in  ^e  view 
which  the  Vice  Chancellor  has  taken  of  the 
construction  of  the  articles  of  association, 
and  with  the  conclusion  at  which  he  has 
arrived,  namely,  that  what  has  been  done 
in  this  case  amounts  to  a  return  of  ci^itid, 
I  should  not  have  hesitated  to  say  that  this 
Court  had  clear  jurisdiction,  not  only  under 
the  101st  section  against  any  contributory, 
but  under  the  165th  section  as  against  any 
director.  I  think  that  those  clauses  were 
introduced  in  order  that  by  means  of  pro- 
ceeding under  the  Winding-up  Act,  without 
any  double  process  or  double  set  of  pro- 
ceedings, complete  justice  might  be  done 
between  the  parties,  and  a  complete  wind- 
ing-up effected ;  and  I  think  the  instances 
are  very  rare  indeed  where  the  jurisdictioB 
ought  not  to  be  exercised.  No  doubt  there 
are  some  cases,  as,  for  instance,  where  yon 
have  parties  concerned,  some  of  whom  are 
not  amenable  to  the  jurisdiction  of  wind- 
ing-up, and  it  is  not  right  and  just  to  have 
a  piecemeal  litigation,  then  it  is  pn^ier 
that  a  bill  should  be  filed,  and  there  may 
be  some,  but  they  are  very  rare  instances 
indeed,  where  it  may  be  necessary  to  have 
the  facts  stated  upon  the  record :  but  where- 
ever  upon  notice  of  motion  and  upon  affi*^ 
davits  and  due  examination  of  witnesses, 
you  can  properly  arrive  at  a  conclaidon,  I 
can  see  no  reason  at  all  why  a  biU  should 
be  filed.  It  only  adds  to  the  expense,  and 
upon  notice  of  motion  and  affidavits  and 
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examination  of  witnesses  complete  justice 
can  be  done,  the  evidence  can  be  taken 
under  the  innding-up  just  in  as  many  ways 
as  it  can  be  taken  upon  bill  filed ;  and  what 
is  more  important,  there  are  the  same  means 
of  hearing  in  the  Court  below  and  the  same 
means  of  appeal  to  this  Court  and  to  the 
House  of  Lords.  Therefore  I  can  see  no 
reason  why  any  narrow  construction  should 
be  put  upon  those  words,  and  I  think  it 
would  be  to  the  disadvantage  of  the  public 
that  a  narrow  construction  should  be  put 
upon  them.  Now,  with  regard  to  this  case, 
the  first  important  matter  that  we  have  to 
consider  is  the  ^ect  of  these  articles  of 
association,  and  I  quite  agree  that  if  the 
efifect  of  these  articles  was  that  you  could 
have  no  division  of  dividends  until  all 
the  transactions  were  wound  up,  that  you 
could  have  no  legal  dividend  except  out 
of  what  is  termed  profits  in  hand,  there 
might  be  a  great  deal  to  be  said  in  this 
case ;  but  if  we  look  at  the  articles  of  asso* 
ciation  as  compared  with  Table  A.,  it  is 
clearly  manifest  that  the  articles  of  asso- 
ciation amount  to  nothing  of  the  kind. 
First  of  all,  the  articles  of  association  in- 
corporate Table  A.  The  first  article  is 
"  That  all  the  articles  of  Table  A.  to  the 
said  act  shall  be  deemed  to  be  incorporated 
with  and  apply  to  these  articles,  and  the 
said  company,  as  near  as  may  be  and  cir- 
cumstances will  permit,  except  as  herein- 
after modified  or  altered.*'  Then,  when  we 
come  to  dividend,  the  first  part  of  Table 
A.  as  regards  that  is  this  :  ''  The  directors 
may,  with  the  sanction  of  the  company  in 
general  meeting,  declare  a  dividend  to  be 
paid  to  the  members  in  proportion  to  their 
shares."  The  next  is,  "  No  dividend  shall 
be  payable  except  out  of  the  profits  from 
the  business  of  the  company.''  The  next  is, 
*'  The  directors  may,  before  recommending 
any  dividend,  set  aside  out  of  the  profits 
of  the  company  such  sum  as  they  think 
proper  as  a  reserve  fund  to  meet  contin- 
gencies." Then  we  have  imported  into  that 
the  5th  clause  of  these  articles  ;  and  the 
dth  clause  of  these  articles  is  this :  "  The 
directors  shall  declare  a  dividend  on  the 
subscribed  capital  of  the  company  as  soon 
and  as  often  as  the  profits  of  the  company 
in  hand  are  sufficient  for  payment  of  a 
dividend  of  51,  per  cent,  on  such  capital, 
subject  to  the  resolutions  of  a  general 


meeting  of  the  company  called  with  refer- 
'&ace  thereto."  I  have  no  hesitation  in 
saying,  especially  if  you  compare  the  word 
"may"  in  Table  A.  and  the  word  "  shall" 
in  this  5th  clause,  and  consider  that  there 
are  negative  words  in  Table  A,  and  that 
there  are  none  in  this  clause,  this  clause 
was  intended  simply  to  have  this  effect, 
and  |io  other,  namely,  that  when  the 
directors  had  in  their  hands  profits  they 
lihould  not  be  able  to  set  them  aside  for 
a  contingency  fund,  and  they  should  be 
compellable  to  make  a  dividend.  It  did  not 
prevent  their  making  a  dividend,  but  I 
agree  it  must  be  out  of  profits — out  of 
profits,  although  those  profits  were  not 
profits  in  hand.  I  consider  that  when  Table 
A.  and  this  clause  are  put  together  there 
really  can  be  no  doubt  upon  this  question. 
Then,  we  come  to  the  facts  themselves, 
and  I  will  not  again  go  through  those  facts, 
for  they  have  been  gone  through  at  very 
considerable  length,  not  only  in  argument, 
but  by  my  learned  Brother,  but  it  certainly 
never  was  argued  that  there  was  a  fraud 
committed  upon  anybody;  it  was  not 
argued  nor  suggested,  nor  could  be  argued 
or  suggested,  that  it  was  intended  that  this 
thing,  though  in  terms  a  dividend,  should 
cover  what  was  not  really  a  dividend  trans- 
action. The  mode  in  which  the  matter  was 
done  was  fiur  enough.  The  books  were  put 
into  the  hands  of  an  accountant,  calcula- 
tions were  made,  and  a  cert^n  conclusion 
was  arrived  at ;  and  true  it  is,  no  doubt, 
that  these  proceedings  are  full  of  risk ;  but 
although,  on  the  one  hand,  there  may  be 
a  great  loss,  every  one  knows  that  whenever 
there  was  any  success,  the  profits  were  some- 
thing veiy  enormous,  i^nd  upon  the  balance- 
sheet  as  taken  from  the  books  it  did  appear 
that  there  was  a  profit,  I  think,  of  42,000/., 
and  it  was  proposed  out  of  that  to  divide 
somewhere  about  28,000/.,  the  profits  I 
agree  not  being  profits  in  hand.  Then  the 
fault  that  is  found  with  that  is  this,  that 
the  estimate  was  an  erroneous  estimate,  that 
too  sanguine  a  view  was  taken  of  the  pro- 
spects of  success,  and  that  there  ought  to 
have  been  a  very  much  less  sum  put  upon 
the  face  of  this  balance-sheet  as  assets 
than  really  was  put  there ;  but  still  I  do 
not  think  that  any  one  can  say  it  was 
not  at  this  date  possible  for  honest  per- 
sons carrying  on  this  trade  entertaining 
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the  view  which  they  did  entertain  as  to 
their  prospects — that  it  was  not  pos- 
sible for  them  honestly  to  make  out  such 
a  balance  sheet  as  this,  and  honestly  to 
believe  that  those  were  profits  fairly  divis- 
ible between  them.  As  I  have  said  before, 
this  was  not  done  in  any  underhand  pro- 
ceeding whatever :  the  whole  thing  was 
patent ;  the  whole  thing  was  open  ;  it  was 
known,  or  capable  of  being  known,  by  every 
shareholder ;  and  all  I  can  say  is  that  if  the 
Agra  and  Masterman's  Bank  did  not  know 
anything  about  it,  they  neglected  their  duty 
most  shamefully,  and  behaved  most  shame- 
fully to  their  own  shareholders,  whose 
money  they  lent ;  for  the  balance-sheet  was 
put  in  their  hands,  and  they  had  accounts 
of  every  description,  and  they  must  have 
known  perfectly  well  that  it  was  neither 
more  nor  less  than  a  blockade  -  running 
company :  the  very  nature  of  the  accounts 
shewed  it ;  and  so  far  from  there  being  any 
concealment,  the  very  balance-sheet  itself 
was  put  into  the  bands  of  the  auditors  in 
order  that  they  might  see  what  the  balance- 
sheet  was ;  and  no  person  who  knew  what 
the  business  of  the  company  was  could  look 
through  that  balance-dieet,  which  would 
not  t^e  a  person  five  minutes  to  do,  with- 
out seeing  at  once  that  the  full  value  was 
put  upon  the  Confederate  Government 
debt,  and  without  seeing  at  once  that  the 
four  ships  had  been  lost^  and  without 
knowing  at  once  that  if  things  turned  out 
adversely  that  which  was  profit  might 
from  subsequent  events  become  a  great  loss. 
But  that  is  not  the  state  of  things  which, 
when  one  considers  that  this  dividend  was 
declared  in  March,  1864,  and  was  actually 
paid  in  June,  1864,  and  I  cannot  forget 
that  it  was  actually  paid  by  the  Agra 
and  Masterman's  Bank,  who  advanced  the 
money,  not  only  knowing  the  affairs  for 
that  purpose,  but  who  paid  the  dividends 
through  the  medium  of  cheques  drawn 
upon  them  by  the  shareholders,  —  I  say 
I  think  it  would  be  a  most  monstrous  pro- 
position if,  at  this  distance  of  time,  when 
a  dividend  has  been  made  and  paid  in  this 
way  so  long  ago  as  the  year  1864,  if  these 
things  turn  out  adversely  afterwards  and 
the  company  is  wound  up  in  1867  at  the 
instance  of  a  creditor,  such  a  dividend 
should  be  repaid.  I  quite  agree  that  where 
there  has  been  what  can  be  termed  fairly 


a  misappropriation  of  assets,  that  is,  as 
against  a  creditor,  that  the  creditor  has  a 
right  in  the  winding-up  to  have  those  assets 
recouped  ;  but  I  cannot  think  that  such  a 
dividend  as  this  was  in  any  sense  a  mis- 
appropriation as  against  either  the  Agra 
and  Masterman's  Bank  or  any  other  cre- 
ditor, or  that  it  was  in  any  sense  delusive, 
or  in  any  sense  a  fraudulent  transaction, 
or  that  it  was  any  other  transaction  than 
this,  namely,  that  mercantile  men  were 
engaged  in  transactions  which  might  result 
in  very  great  loss, — total  loss  ;  and  which 
might  also  result  in  very  great  profit, 
taking  a  sanguine  view  of  what  the  value 
of  the  assets  was,  looking  at  what  at  that 
date  was  the  actual  profit  made,  acting 
upon  that  bona  fide^  and  not  intending  to 
defraud  in  any  way  whatever.  Therefore 
I  am  of  opinion  that  this  application  should 
have  been  dismissed  with  costs  in  the  Court 
below,  and  will  be  now;  and  the  appeal  will 
be  dismissed  with  costs. 

Boliciton — MeasrB.  Uptons,  Johnson  k  Upton,  for 
Mr.  Stringer;  Messrs.  Ashunt,  Morris  &  Ca,  for 
official  liquidator. 


MalINS,  V.C,  )      r 
April  17.       /    ^"^ 


re  B0BEBT8  8  TBU8TS. 


Tru^Ue  Relief  Act  (22  d!  23  Vict,  *.  35.) 
— Unnecessary  Payment  into  Court — Ex- 
eeutoT^s  Release — Legacy  to  Married  Wo- 
man— Costs, 

An  executor  is  not  entitled  to  ecUl  for  a 
release  and  indemnity  from  legatees,  their 
receipt  alone  being  sufficient  diicharge. 

Trustees  are  not  justified,  as  a  matter  of 
course,  in  paying  a  married  woman^s  legacy 
into  court ;  but  will  be  liable  for  costs  if 
such  payment  appear  vexatious  and  un- 
necessary. 

In  re  Swan,  2  Hem,d:M,  34,  questioned. 

Testator  dying  in  1851,  bequeathed  the 
sum  of  1,200/.  (then  in  the  hands  of 
and  due  to  his  estate  from  his  son)  to  the 
trustees  and  executors  of  his  will,  upon 
trust,  to  pay  the  income  to  his  widow  for 
life,  and  after  her  decease  to  divide  the 
capital  equally  between   his  two  grand- 
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children,  one  of  whom  was  now  a  married 
woman.  The  income  was  paid  to  the 
widow  for  seventeen  years ;  on  her  death  the 
grandchildren  applied  for  payment  of  their 
legacies,  but  the  trustees  refused  to  pay 
over  the  fiind  to  them  without  a  release 
and  indemnity,  alleging  that  some  claim 
had  been  made  by  other  beneficiaries 
under  the  will.  The  legatees  refused  to 
execute  any  release,  and  the  trustees  there- 
upon paid  the  fund  into  coiurt,  under  the 
IVustee  Relief  Act,  deducting  33/.  on  ac- 
count of  costs,  and  stating  in  their-  affidavit 
that  two  of  Uie  testator*s  general  legatees 
had  set  up  a  claim  to  part  of  the  fund  on 
the  ground  that  his  general  estate  was 
insufficient  to  pay  their  legacies  in  full. 

Mr.  H,  R,  Woodhouse,  for  the  grand- 
children, now  petitioned  for  payment  out, 
and  asked  that  the  trustees  might  be 
ordered  to  pay  all  costs. 

Mr,  Oioen,  for  the  all^^  claimants, 
repudiated  any  interest  in  the  fund,  and 
asked  for  costs. 

Mr.  E.  C,  Willis,  for  the  trustees,  sub- 
mitted that  under  the  circumstances  of  an 
adverse  claim  having  been  made,  they  were 
entitled  to  a  release  and  indemnity ;  and 
were  also  justified  in  paying  the  fund  into 
court,  by  the  fact  of  one  of  the  legatees 
being  a  married  woman,  and  therefore 
entitled  to  an  opportunity  of  asserting  her 
equity  to  a  settlement — 

In  re  Swan,  2  Hem.  &  M.  34. 

Malinb,  V.C. — It  was  the  duty  of  these 
trustees  to  pay  over  the  1,200/.  immediately 
after  the  widow's  death,  and  they  had  no 
right  to  call  for  any  deed  of  release  or 
indemnity,  the  receipt  of  the  legatees  being 
quite  sufficient  discharge.  It  is  quite  a 
mistake,  but  not  an  uncommon  one,  for 
executors  and  trustees  to  require  or  consider 
themselves  entitled  in  all  cases  to  a  formal 
deed  of  release.  Such  a  requisition  in  the 
present  instance  was  quite  unreasonable. 
After  pa3dng  the  income  to  the  widow  for 
seventeen  years,  there  could  be  no  question 
as  to  the  title  of  these  specific  l^atees,  nor 
was  there,  in  fact,  any  substance  in  the 
alleged  claims.  The  payment  into  court, 
under  the  circumstances,  was,  in  my  opinion, 
unnecessary  and  vexatious.  It  is  now 
sought  to  justify  the  conduct  of  the  tnistees 


upon  the  authority  of  the  decision  in  In  re 
Swan.  But  I  cannot  accede  to  the  proposi* 
tion  that  it  is  the  duty  of  trustees,  in  all 
cases  of  legacies  to  married  women,  to  incur 
the  expense  of  paying  the  fund  into  court, 
merely  to  obtain  the  lady's  formal  consent 
to  die  payment  of  the  money  to  her  husband 
I  wish  to  be  understood  as  declining  to 
follow  that  decision.  In  the  present  case 
it  appears  there  has  been  no  application 
whatever  by  the  trustees  to  the  lady  on  the 
subject,  although  she  was  ready  at  any  time 
to  give  her  consent.  The  attempted  justi-* 
fication,  therefore,  is  a  mere  afterthought^ 
and  cannot  be  sustained.  There  must  be  an 
order  for  payment  of  the  fiind  to  the  peti* 
tioners,  and  the  trustees  must  pay  the  costs 
of  this  petition,  together  with  the  33/.,  and 
all  other  costs  occasioned  by  their  payment 
of  the  fund  into  court. 

NoTi.~Thii  petition  was  afterwArdt  taken  on 
appeal  before  the  Lords  Justices,  but  their  Lord- 
ships declined  to  hear  the  appeal,  on  the  ground 
that  it  was  in  snbstance  only  an  appeal  for  costs. 

SolicitoTB — Mr.  R.  Chandler,  for  trostees;  Mr. 
Thomas  Greorge,  forpetitionen ;  Mr.  JuhnTraU| 
for  alleged  claimants. 


Lord  BomLLT,  M.B.  ) 

jjr       I  \    THOMAS  V.  BUXTON. 

Vendor  and  Purchaser  —  Prematurely 
paid  Purdiase-Money — Lien. 

A  purchaser  of  an  estate  under  a  decree 
of  the  Court  was  improperly  kept  out  of 
possession  by  the  plaintiff  for  more  than 
a  year  after  he  had  paid  his  purchase" 
money  into  court: — Held,  that  the  purchaser 
was  entitled  to  have  paid  to  him  out  of  the 
purchase-money  sums  in  respect  of  the  fol- 
lowing particulars,  vis.,  first,  an  occupation 
rent  for  the  period  during  which  he  had 
been  impropei'ly  kept  out  of  possession ; 
secondly,  arrears  of  tithes  which  he  had  paid; 
thirdly,  damage  to  the  estate  by  improper 
management;  and  fourthly y  the  costs  of 
obtaining  possession. 

The  testator  in  the  cause  by  his  will 
devised  to  a  trustee  an  estate  called  Mel- 
lingye,  upon  trust  to  sell  and  to  invest  the 
proceeds  of  such  sale  and  to  pay  the  income 
therefrom  arising  to  the  plaintiff  for  life. 
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The  estate  was  put  up  for  sale  tinder  the 
decree  of  the  Court,  and  was  purchased  by 
the  applicant,  John  Jose,  for  the  sum  of 
1,305/. 

Bj  an  order  dated  the  29th  of  June, 
1867,  the  purchaser  was  ordered,  on  or 
before  the  6th  of  August,  1867,  to  pay 
into  court,  to  the  credit  of  the  cause,  his 
purchase-money  together  with  7L  ld«.  Sd, 
lor  interest  thereon  from  the  24th  of  June, 
1867,  and  upon  such  payment  being  made 
the  purchaser  was  to  be  let  into  possession 
of  the  rents  and  profits  from  the  24th  of 
June,  1 867 ;  and  all  proper  parties  were 
to  join  in  executing  a  proper  conveyance  to 
the  purchaser.  The  purchase-money  was 
duly  paid  into  court.  Tlie  plaintiff,  who  was 
in  possession  of  the  estate,  refused  to  let 
the  purchaser  into  possession.  By  an  order, 
dated  the  10th  of  June,  1868,  the  plaintiff 
was  ordered  within  seven  days  after  the 
service  upon  him  thereof  to  give  up 
possession  of  the  property  to  the  purchaser. 
The  phuntitf,  however,  refused  to  obey 
this  order,  and  on  the  22nd  of  July,  1868, 
the  purchaser  was  put  into  possession  by 
the  sheriff,  acting  under  a  writ  of  assistance. 
The  plaintiff  had  since  become  bankrupt 

The  purchaser  now  applied  to  have  paid 
to  him  out  of  the  purchase-money  the 
following  sums,  viz.,  first,  34/.  Is.  for 
occupation  rent  from  the  24th  of  June, 
1867,  to  the  22nd  of  July,  1868;  secondly, 
2/.  is.  Id.  for  tithes  which  had  become 
due  before  the  24th  of  June,  1867,  and 
had  been  paid  by  the  purchaser;  thirdly, 
40/.,  the  estimated  amount  of  damage  to 
the  estate  from  improper  management 
during  the  period  aforesaid ;  and  fourthly, 
the  costs  of  the  proceedings  to  obtain 
possession  and  of  that  application. 

Mr.  Cookson,  in  support  of  the  applica- 
tion, contended  that  the  purchaser  having 
paid  his  purchase-money  before  he  had  got 
]>ossession  had  a  lien  upon  the  money  for 
the  sums  in  question. — He  referred  to 
Wjfthes  V.  Lee,  3  Drew.  396 ;  s.  c.  25 
Law  J.  Rep.  (n.s.)  Chanc.  177. 

Mr.  EotPcliffej  for  the  trustee,  did  not 
oppose  the  application  except  so  far  as  it 
related  to  the  costs  of  obtaining  possession, 
the  orders  as  to  which  had  been  obtained 
ex  parte.  He  asked  for  an  inquiry  as  to  the 
amount  of  the  alleged  damage.  The  sums 


to  be  now  allowed  ought  to  be  a  charge 
upon  the  plaintiff's  life  interest 

The  Mastsb  or  thb  Rolls. — ^I  think 
the  purchaser  is  entitled  to  what  he  aska. 
If  you  cannot  agree  as  to  the  damage  there 
must  be  an  inqoiiy. 

Solicitor— MeMTt.  Price,  BoKon  k  FDder,  agenti 
tor  Menn.  G«iiii  k  Son,  FRlmoath,  for  appli- 
oant;  Mc«rt.  Gregory,  Rowdiffet  k  Rawl«, 
sgoots  for  Mr.  J.  T.  Traveiia»    Badnrth,   for 


LOBD  ROMILLT,  M.R.  (  ^"^  ^*  8™'  ™^" 
,,        o  ^      AND  00.  (LIMITED.) 

^*y^  I         (HAKIM'S  «W«.) 

Wtndin^up — Special  Examiner — 15  dk  1 6 
Vict.  c.  86.  ss.  31,  40. 

The  Court  will  not,  once  for  all,  appoint 
a  special  examiner  to  act  tkrougkcmt  a 
mnding-^. 

An  order  having  been  made  for  the 
voluntary  winding-up  of  the  above  com- 
pany under  the  supervision  of  the  Courts 
the  liquidator  obtained,  ex  parte,  an  order, 
dated  the  27th  of  May,  1868,  appointing 
a  special  examiner  for  the  purpose  of  tak- 
ing the  examination  and  cross-examination 
of  witnesses,  whom  it  might  be  necessary 
to  examine  orally,  in  the  winding-up  of  the 
company. 

The  liquidator  applied  to  have  a  Mr. 
Adolphe  Hakim  placed  on  the  list  of  con- 
tributories,  and  Mr.  Hakim  having  made 
certain  afi&davits  in  opposition  to  the  ap- 
plication, was  subpouiaed  to  attend  the 
special  examiner  to  be  cross-examined  upon 
the  affidavits  which  he  had  made.  Mr. 
Hakim  refused  to  attend  the  special 
examiner,  on  the  ground  that  the  latter 
had  been  appointed  ex  parte,  and  without 
Mr.  Hakim's  consent  The  liquidator  now 
moved  the  <I!ourt  for  an  order  requiring 
him  to  attend  and  be  cross-examined,  or  in 
default  that  he  might  be  committed  for 
contempt  of  Court. 

Sir  R.  BaggaUay  and  Mr.  Biggins,  for 
the  liquidator,  referred  to  15  «fe  16  Vict 
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c.  86.  s.  31,  and  stated  that  it  had  been  the 
practice  in  every  branch  of  the.  court,  in 
winding-up  matters  likely  to  extend  over 
a  considerable  period,  to  appoint  special 
examiners  to  act  throughout  the  wind- 
ing-up. 

[The  Mastbb  of  the  Rolls.— It  seems 
to  me  to  be  a  very  improper  practice.  I 
was  not  aware  that  such  a  thing  was  done.] 
It  would  be  impossible  to  carry  on  a 
winding-up  if  the  consent  of  every  witness 
to  be  examined  orally  had  to  be  obtained 
for  the  appointment  of  a  special  examiner* 
They  also  referred  to 

The  Oampantes*  Act,  1862,  «:  115, 
and  to 

Davenport  v.   CMdberg,  2  Hem.  k  M. 


Mr,  Jes9el  and  Mr.  Marten,  for  Mr, 
Hakim,  were  heard  only  upon  the  question 
of  costs.  They  asked  that  their  costs  might 
be  paid  by  the  liquidator  out  of  the 
estate. 

The  Mastkr  of  thb  Rolls. — ^lam  quite 
clear  that  I  cannot  make  the  order.  What 
I  apprehend  to  be  the  regular  course  of 
business  and  practice  of  the  Court  in  these 
matters  is  this :  an  application  is  made  for 
a  special  examiner,  upon  evidence  that 
the  regular  examiner  cannot  take  the  case 
within  a  reasonable  time,  which  is  the 
necessary  preliminary.  Then  the  parties 
ask  the  Court  to  appoint  a  special  ex- 
aminer, and  if  they  can  agree  the  Court 
appoints  that  person  as  spinal  examiner ; 
if  they  cannot  agree,  then  the  Court 
appoints  a  special  examiner;  but  it  will 
do  it,  giving  the  name  to  the  parties 
and  allowing  them  to  be  heard  upon  the 
subject  It  will  not  allow  a  party  to  defeat 
the  purposes  of  justice  by  refusing  caprici- 
ously to  consent  to  any  special  examiner,  so 
as  to  have  none  appointed  at  all ;  but  he 
is  entitled  to  be  heard  upon  the  subject, 
and  if  he  has  a  valid  reason  of  the  slightest 
weight  the  Court  will  give  effect  to  it,  and 
will  not  appoint  that  person. 

This  gentleman  refuses  to  go  and  be 
examined  before  a  special  examiner  whom 
he  has  not  consented  to;  I  think  he  is 
entitled  to  do  that  I  think  you  must 
have  another  special  examiner  appointed 
for  the  purpose.    But,  under  the  circum- 


stances, the  costs  of  all  parties  mtist  come 
out  of  the  estate. 

Solicitora— Me*rs.  Ashawt,  Monig  k.  Co.,  for 
liquidator ;  Messrs.  Thomas  4  HoUams,  for  Mr. 
Hakim. 


LOBD  ROMILLT,  M.B.  (  SOUTHALL  K  TH8  BRl- 

July  22  1     '^^    MUTUAL    LTFK 

•^  (    AS8URANCB  SOCIETY. 

Practice — Supplemental  Answer — Cross- 
Bill, 

Where  facts  material  for  defendants  to 
put  in  issue  have  occurred  since  the  filing 
of  their  answer,  the  Court  will  give  leave  to 
file  a  supplemental  answer. 

The  Prudential  Assurance  Company  and 
its  directors  were  defendants  to  this  suit, 
and  had  put  in  their  answer.  Since  the 
filing  of  their  answer  two  other  companies, 
also  defendants,  had  been  dissolved  under 
section  143.  of  the  CompMiies'  Act,  1862. 

Mr.  Southgate  and  Mr.  Chester  moved, 
on  behalf  of  the  Prudential  Assurance' 
Company  and  its  directors,  for  leave  to 
file  a  supplemental  answer  putting  this  &ct 
in  issue. — They  cited 

Stamps  V.   the  Birmingham  and  Stour 

Valley  RaUvfay  Company,   2  Phil. 

673;  S.C.  7  Hare,  251;  17  Law  J. 

Rep.  (N.a)  Chanc.  431. 

Mr,  Jessel  and  Mr.  Waller,  on  behalf 

of  the  plaintiffs,  opposed  the  motion  on 

the  ground  that  the  parties  moving  ou^t 

to  have  filed  a  cross-bill,   and  thus  have 

avoided  the  expense  of  a  motion  for  leave 

to  file  a  supplemental  answer.    They  relied 

on 

Miiford  on  Pleading,  p.  82. 

The  Mastbr  or  the  Bolls  held  that 
the  case  of  Stamps  v.  the  Birmingham  and 
Stour  Valley  Railway  Company  was  dis- 
tinctly in  point,  and  gave  leave  to  put  in 
the  supplemental  answer. 

Solicitors— Mr.  A.  D.  Smith,  agent  for  Mr.  E. 
Oliver,  BirmiDgham,  for  plaintifis;  Messrs.  Bar- 
nard 4  Co.,  for  defBodaDts. 
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'  In  re  thb  humbeb  ntoK- 

LOBDS  JusnOlS.  ^^^^«  ^^  8HIPBUIU)- 

Junel.         •        I^'O  COMPANY. 

(the  warrant  fikancb 
oompany's  case.) 

Winding-up  of  Company — Interest  on 
Debts — Dividends, 

When  a  company  has  been  ordered  to  he 
Vfound  «fp,  the  interest  upon  debts  which 
carry  interest  ceases  to  run  from  the 
commencement  of  the  winding-up^  unless  the 
estate  is  sufficient  to  pay  all  ddfts  in  full,  in 
which  case  alone  subsequent  interest  can  be 
claimed. 

In  the  case  of  a  solvent  estate,  the  accounts 
between  the  company  and  creditors  must  be 
ultimately  adjusted  as  if  no  winding^p 
had  taken  place. 

This  was  an  appeal  by  the  official  liqui- 
dator of  the  above  company  from  an  onier 
of  the  Master  of  the  Rolls. 

The  company  was  ordered  to  be  wound 
up  compulsorily  on  the  13Ui  of  March, 
1866,  at  which  time  the  Warrant  Finance 
Company  was  a  creditor  for  a  principal 
sum  of  25,000/.,  upon  which,  if  it  should 
not  be  paid  at  a  certain  date,  interest  at 
20/.  per  cent,  per  annum  was  to  be  payable. 
The  date  in  question  occurred  shortly  after 
the  winding-up. 

The  assets  of  the  company  had  not  been 
realized,  but  it  was  doubtfid  whether  they 
would  suffice  to  pay  the  principal  of  all  the 
debts  Qwing  at  the  date  of  the  winding-up. 
The  question,  therefore,  arose  whether  any 
dividend  should  be  now  paid  in  respect  of 
interest  on  the  debt  of  the  Warrant  Finance 
Company.  The  Master  of  the  Rolls  held 
that  the  dividends  should  be  declared  both 
upon  the  principal  and  upon  the  interest 
that  had  accrued  at  the  time  of  declaring 
the  dividends  respectively,  and  that  these 
dividends  should  be  separately  applied  in 
reduction  of  the  principal  and  interest  It 
appeared  that  there  was  a  dififerenoe  of 
practice  in  the  various  branches  of  the 
Court,  and,  as  will  be  seen  from  the  judg- 
ment of  Lord  Justice  Belwyn,  the  Judges 
had  been  unable  to  agree  upon  a  general 
rule. 

Mr,  Southgate  and  Mr,  Wickens,  for 
the  appeal — The  rule  which  is  invariably 


adopted  in  bankruptcy,  viz.,  that  when 
there  is  a  deficiency  of  assets  dividends 
should  only  be  made  upon  the  principal 
and  the  into'est  that  has  accrued  at  the 
date  of  the  bankruptcy,  ought  to  be  adopted 
in  the  analogous  case  of  a  windii^-opi 
Where  there  is  no  deficient  of  assets  no 
necessity  for  a  rule  arises,  for  in  that  case 
all  interest  must,  no  doubt,  be  paid.  The 
winding-up  ought  not  to  relieve  the  share- 
holders of  their  liabilities.  There  waSy  there- 
fore, no  contest  between  creditors  whose 
debts  bore  interest  and  those  whose  debts 
did  not,  in  the  cases  of 

In  re  the  State  Fire  Insurcmce  Company^ 
2  Hem.  &  M.  722;  s.  c.  34  Law  J. 
Rep.  (k.&)  Chanc.  58 ; 
In  re  the  Herefordshire  Banking  Com- 
pany, 36  Law  J.  Rep.  (n.s.)  Chance 
806;  s.  c  Law  Repu  4  £q.  250; 
and 

In  re  the  East  of  England  Bankinjg 

Company,    38   Law  J.    Rep.  (n.s) 

Chanc.  121;  a  c.  Law  Rep.  4  Ck  14; 

because  in  those  cases  there  were  assets  for 

the  payment  of  debts. 

Sir  R,  Baggallay  and  Mr,  Eddis^  for 
the  Warrant  Finance  Company. — The  rale 
ill  Chancery  is  the  rule  which  ought  to  be 
followed  here,  and  not  the  rule  in  bank- 
ruptcy. Dividends  ought  ther^re  to  be 
calculated  upon  all  interest  as  well  as  prin- 
cipal, and  should  be  applied  in  reducing 
interest  first  and  then  in  reducing  prin- 
cipal. They  referred  to 

The  Cotnpanies'  Act,  1862,  s,  170. 

The  Orders  of  the  llth  of  November^ 
1862,  r.  72, 

Kellock's  case,  Law  Repi  3  Ch.  769, 
and 

In  re  the  Xeres  Wine  Company,  Ibid. 

Mr,  Westlake,  for  other  creditors. 
Mr,  Southgate,  in  reply. 

Lord  Justice  Selwyn.  — We  have 
several  times  considered  Uus  case,  for  a 
meeting  of  the  Judges  was  held  with  a 
view  if  possible  of  laying  down  a  general 
rule.  But,  as  it  appeared  that  there  was 
no  uniform  practice,  no  final  dedsion  was 
arrived  at,  it  being  thought  advisable  to 
leave  the  matter  to  be  decided  in  the  ordi- 
nary course  of  judicial  proceedings.   It  is 
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matter  of  surprise  that  after  the  number  of 
years  during  which  winding-up  proceedings 
have  taken  place  the  question  has  never 
arisen  for  judicial  decision.  It  now  comes 
before  us  upon  the  recommendation  of  the 
Master  of  the  KoUs,  that  we  may  decide, 
so  far  as  the  authority  of  this  Court  can 
decide,  what  rule  is  to  be  applicable  in 
these  cases.  It  is  some  satis&ction  to  us 
that,  in  forming  a  rule  upon  the  point,  we 
are  not  fettered  by  any  rule  which  obliges 
us  to  depart  from  what  appears  to  be  the 
justice  of  the  case. 

The  case  is,  I  believe,  unaffected  by  any 
previous  decision,  for  the  cases  which  were 
alluded  to — Kellod^s  case  and  In  re  the 
JCeres  Wine  Company — relate  to  an  entirely 
different  point,  and  the  effect  of  the  deci- 
sions in  those  cases  is  only  this,  that  the 
right  of  a  creditor  having  a  mortgage 
security  to  proceed  upon  all  his  remedies 
at  once  was  not  taken  away  from  him  by 
any  of  the  provisions  of  the  Companies' 
Act 

In  the  present  case,  what  we  have  to 
consider  is  the  position  of  the  several  cre- 
ditors of  the  company,  some  of  whom  have 
a  right  to  receive  interest,  others  having 
debts  not  bearing  interest  In  the  first 
place,  as  it  seems  to  me,  we  must  consider 
the  case  under  two  aspects,  according  as 
there  is  or  there  isnot  a  surplus.  I  apprehend 
that  in  whatever  manner  the  dividends 
may  have  been  made,  whether  originally 
in  respect  of  capital  or  in  respect  of  interest^ 
still,  inasmuch  as  they  will  all  have  been 
made  in  process  of  law,  and  not  under 
any  new  contract  or  agreement  between  the 
parties,  the  account  ultimately  must,  sup- 
posing there  should  prove  to  be  a  surplus, 
be  taken  as  between  the  company  and  cre- 
ditors in  the  ordinary  way,  that  is,  in  the 
manner  pointed  out  in  Bowen  v.  Morris 
(1),  by  treating  the  dividends  as  ordinary 
payments  on  account,  and  applying  them, 
in  the  first  place,  in  payment  of  the  interest 
due  at  the  respective  dates  of  declaring 
them,  and  next  in  reduction  of  principal. 
This  disposes  of  all  question  where  there 
is  a  surplus,  and  there  is  no  doubt  or  diffi- 
culty about  it 

The  doubtful  question  is  when  the  estate 

(1)  Cr.  k  Ph.  Wl;  ■.c.  10  Law  J.  Rep.  (n.s.) 
Chiuio.  856. 

NbW  8BBIE8,  88.— OHAna 


is  insolvent  Now  it  has  been  admitted,  very 
properly,  that,  as  to  interest  due  at  the  date 
of  the  winding-up,  there  can  be  no  doubt 
Suppose,  at  the  date  of  the  winding-up,  a 
creditor  has  1,000/.  due  to  him  for  principal 
and  100/.  for  interest,  he  would  prove 
for  1,100/.,  and  if  a  dividend  of  10«.  in  the 
pound  were  declared  immediately,  he  would 
be  entitled  to  550/1,  because  his  interest 
due  at  the  date  of  the  winding-up  is  just 
as  much  a  debt  as  the  principal  Suppose, 
at  the  same  time,  a  creditor  has  a  debt  of 
1,000/.  which,  like  that  of  the  respondents 
in  this  case,  has  no  interest  due  upon  it 
although  it  carried  inter^t,  and  a  dividend 
of  10«.  in  the  pound  were  declared,  he  would, 
in  my  opinion,  be  only  entitled  to  500/. 
That  would  obviously  be  the  case  if  the 
Court  could  do  what  it  would  wish  to  do, 
namely,  to  realize  all  the  assets  immediately 
and  distribute  them  among  the  creditors. 
It  is  perhaps  difficult  to  suppose  that  in 
any  case  the  assets  could  be  realized  so  im- 
mediately, but  if  they  consisted  merely  of 
a  sum  of  money  in  the  banker's  hands 
which  could  be  paid  the  next  day,  that 
would  be  the  course  of  proceeding.  Justice, 
I  think,  requires  that  that  course  of  pro- 
ceeding should  be  followed,  and  that  no 
person  should  be  prejudiced  by  the  acci- 
dental delay  which,  in  consequence  of  the 
form  and  proceedings  of  the  Court  and 
other  circumstances,  actually  occur  in  real- 
izing the  assets,  but  that  all  the  money  of 
an  insolvent  estate,  being  realized  as  speedily 
as  possible,  should  be  applied  equally  and 
rateably  in  payment  of  the  debts  as  they 
existed  at  tjie  date  of  the  winding-up.  I 
think,  therefore,  that  nothing  should  be 
allowed  for  interest  from  that  date.  Con- 
sequently, in  the  present  case,  this  debt  of 
25,000/.,  which  had  no  interest  due  upon 
it  at  the  date  of  the  winding-up,  should 
stand  as  a  debt  for  that  sum,  and  for  no 
more.  I  have  already  guarded  myself  from 
being  supposed  to  say  that  the  Court  takes 
upon  itself  to  alter  the  right  of  the  creditors 
to  any  further  extent,  or  to  deprive  the 
respondents  of  their  right  to  interest  at  the 
full  rate  of  20/.  per  cent,  if  and  when  there 
is  a  surplus  to  pay  it  I  think  that  as  the 
tree  falls,  so  it  must  lie.  It  must  be  ascer- 
tained what  are  the  debts  which  existed  at 
the  date  of  the  winding-up,  and  all  divi- 
dends in  the  case  of  an  insolvent  estate 
4Y 
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must  be  declared  in  respect  of  the  debts  so 
ascertained.  It  will,  of  course,  be  under- 
stood that  the  rule  we  now  lay  down  is 
applicable  to  all  cases  under  the  recent  act 
where  creditors'  actions  are  stayed. 

Lord  Justice  Giffard. — I  think  it 
quite  clear  that  the  170th  section  of  the 
Companies'  Act  has  no  reference  to  the 
matter  before  us.  Nor  can  I  consider 
that  there  is  anything  in  Kellock's  case 
which  at  all  afifects  the  present  question. 
The  only  argument  of  any  force  which 
has  been  adduced  in  favour  of  com- 
puting interest  subsequently  to  the  wind- 
ing-up is  that  it  has  been  the  rule 
which  has  been  adopted  as  to  dead  men's 
estates.  For  some  reason  or  other,  dead 
men's  estates  have  always  been  assumed 
to  be  solvent,  and  they  have  been  wound 
up  on  that  footing  ;  but  so  unjust  has  that 
been  found  that  it  has  been  necessary  to 
have  a  positive  enactment  to  give  interest 
from  the  date  of  the  decree  to  simple  con- 
tract creditors  whose  debts  do  not  bear 
interest.  I  think  therefore  that  the  reason 
of  the  thing  is  rather  against  the  rule  which 
has  been  adopted  as  to  dead  menu's  estates 
than  in  favour  of  it.  As  to  the  rule  which 
my  learned  Brother  has  laid  down,  it  is 
the  rule  in  bankruptcy.  That  rule  was,  it 
has  been  said.  Judge-made  law;  but  it 
was  made  after  great  consideration,  and  no 
doubt  because  it  works  with  equality  and 
fairness  between  the  parties;  and  if  we  are 
to  consider  convenience,  it  is  quite  clear  that 
where  an  estate  is  insolvent,  convenience  is 
all  in  favour  of  stopping  the  computation 
of  interest  at  the  date  of  the  winding-up. 
For  these  reasons,  I  am  of  opinion  that 
dividends  ought  to  be  paid  on  the  debts 
as  they  stood  at  the  time  the  winding-up 
commenced,  for  when  the  estate  is  insol- 
vent, this  rule  has  the  effect  of  distributing 
the  assets  in  the  fairest  way.  When  the 
estate  is  solvent,  the  rule  works  with  equal 
fairness,  because  as  soon  as  it  is  ascertained 
that  there  is  a  surplus,  the  creditor  whose 
debt  carries  interest  is  remitted  to  his  ori- 
ginal right  under  his  contract ;  and  on  the 
other  hand  a  creditor  who  is  not  entitled 
by  his  contract  to  interest  does  not  get  any. 
Another  reason  may  be  added.  I  do  not 
see  with  what  justice  interest  can  be  com- 
puted in  favour  of  creditors  whose  debts 
carry  interest  when  other  creditors    are 


stayed  from  recovering  judgment  and  so 
obtaining  a  right  to  carry  interest 

Solicitors — Mesan.  Dftvidson,  Cut  &  Banniater, 
for  official  liquidator;  Mettra.  Flox,  Arglea  k 
Rawlins,  and  Messrs.  AshoiBt,  Morris  ft  Co.| 
for  other  parties  interested. 


{In re  the  general  bolit 
ING  STOCK  COMPANY. 
(Ex  parte  the  aluancb 
BANK.) 

Bill  of  Exchange — Collateral  Seeuritiet 
— Appropriation, 

Where  securities  are  deposited  far  ike 
purpose  of  securing  biils,  the  parties  ma§ 
afterwards  ait  any  time^  before  bath  are 
insolvent  and  their  estates  are  in  a  stat€  of 
forced  liqttidationy  deal  with  the  securities 
<zs  they  pleasCy  notwithstanding  that  the  bills 
have  been  in  the  mean  time  negotiated^  if  the 
bill-holders  have  no  notice  of  the  exigence  of 
the  securities, 

Semble — The  principle  of  Ex  parte  War- 
ing (19  Ves,  345)  applies  not  only  where 
there  are  two  estates  being  wound  up  m 
banhruptcy,  but  also  where  the  insolvent 
estates  are  those  of  a  company  in  course  of 
winding-up^  and  of  a  deceased  person. 

The  R,  S,  Co,  advanced  to  M.  a  sum  of 
money,  in  consideration  of  which  M.  ac- 
cepted bills  to  the  amount  of  21,000/.,  amd 
deposited  shares  with  the  company  to  secure 
payment  of  the  bills.  Shortly  before  these 
became  due,  it  being  intended  to  extend  the 
period  of  the  loan,  the  company  wrote  to  if, 
requesting  him  to  accept  a  new  set  of  bills 
to  replace  the  former  set,  M,  accordingly 
<iccepted  the  new  set,  and  gave  them  to  the 
company.  The  former  set  remained  out- 
standing  and  unpaid  in  the  hands  of  third 
parties  by  whom  they  had  been  discounted 
without  notice  of  the  securities.  The  com- 
pany was  afterwards  ordered  to  be  wound 
up,  and  its  estate  was  insolvent,  as  also  was 
that  of  the  acceptor,  who  had  died  in  the 
m£an  time: — Held,  thai  the  holders  of  the 
former  set  had  no  claim  upon  the  securities; 
though  (semble)   they  would  have   had  a 
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claim  if  the  second  set  had  never    been 
accepted. 

This  was  an  appeal  from  the  decision 
of  the  Master  of  the  Rolls  (reported  38 
Law  J.  Rep.  (n.s.)  Chanc.  151),  whereby 
the  Alliance  Bank  were  held  not  entitled 
to  have  certain  securities  applied  in  pay- 
ment of  their  claims  upon  bills  accepted  by 
the  company. 

The  facts  are  stated  in  the  former  report, 
to  which  we  may  here  add  that  the  fifth  set 
of  bills  for  21,000/.  was  accepted  by  L. 
Murray,  in  accordance  with  an  application 
made  to  him  by  the  secretary  of  the  Roll- 
ing Stock  Company  by  a  letter,  dated  the 
8t£  of  September,  1864,  as  follows : 

**  I  beg  to  indose  you  drafts  for  your 
acceptance  for  21,000/.,  being  in  place  of 
those  falling  due  on  Monday  next  the  12th 
inst,  and  at  the  same  time  urge  upon  you 
the  necessity  to  duly  accept  and  return 
them  per  return  of  post  Hoping  you  will 
not  DeoI  to  do  so,'*  &c. 

L.  Murray,  in  returning  the  bills  ac- 
cepted, stated  that  he  did  so  in  accordance 
with  the  above  letter.  At  that  time,  it  will 
be  seen,  the  bank  held  the  16,000/.  of  bills 
of  the  fourth  set,  upon  which  they  founded 
their  present  daim.  It  was  stated,  though 
not  proved,  that  Murray's  estate  was  sub- 
stantially insolvent,  and  it  was  admitted 
that  the  RoUing  Stock  Company  would 
pay  but  a  very  small  dividend  on  their 
debts. 

The  Alliance  Bank  appealed. 

There  was  no  implication  before  the 
Court  by  any  other  party  than  the  Alliance 
Bank. 

Sir  R,  Baggallay  and  Mr.  Eddisy  for  the 
Alliance  Bank,  contended,  as  in  the  Court 
below,  that  the  case  of  Ex  parte  Waring 
(19  Yes.  345)  was  decisive  in  their  favour, 
so  as  to  give  them  the  right  to  have  the 
proceeds  of  the  securities  applied  in  pay- 
ment of  the  fourth  set  of  bills ;  and  that 
it  was  not  necessary  that  both  the  estates 
of  drawer  and  acceptor  should  be  in  bank- 
ruptcy— 

Powles  T.  HargreaveSy  3  De  Gex,  M 
&  Q.  430;  s.  c.  23  Law  J.  Rep. 
(N.s.)  Chanc.  1. 

Mr.  Jessd  and  Mr.  Winterhothamy 
Mr.  WidcenSy  Mr.  Davey^  and  Mr.  Law- 


rancCy  for  various  holders  of  the  fifth  set, 
of^osed  the  claim  of  the  Alliance  Bank 
upon  the  ground  that  the  transaction  of 
the  8th  of  September,  1864,  had  the  effect 
of  transferring  the  security  of  the  shares,  «!i^c. 
from  the  fourth  set  to  the  fifth  set  They 
argued,  equally  with  the  appellants,  ihsX 
Ex  parte  Waring  applied,  but,  as  they  con- 
tended, it  was  in  their  favour,  and  not  in 
favour  of  the  appellants.  The  doctrine  of 
that  case  was  first  laid  down  by  Lord  Eldon 
to  meet  a  dead  lock  which  arose  in  deciding 
the  equities  between  two  bankrupt  estates. 
That  dead  lock  existed  with  exactly  the 
same  force  in  such  cases  as  the  present. 
They  cited 

Trimmingham  v.  Maud,  38  Law  J.  Rep. 
(v.B.)  Chanc.  207;  s.  c  Law  Rep.  7 
Eq.  201. 
Mr.  Roxburgh^  for  Murray's  representa- 
tives, was  indLQferent  whether  the  Alliance 
Bank  or  the  holders  of  the  fifth  set  of  bills 
obtained  the  benefit  of  the  securities,  so 
long  as  one  of  them,  and  only  one,  had  it ; 
but  in  other  respects  supported  the  conten- 
tion of  the  f^pellants. 

Mr.  8(mthgaU  (Mr.  Bagshatoe  with  him), 
for  the  official  liquidator  of  the  Rolling 
Stock  Company,  contended,  that  as  there 
was  not  a  double  bankruptcy. 

Ex  parte  Waring^  ubi  supra, 
had  no  application.  Rules  in  Bankruptcy 
had  no  application  in  winding-up  cases. 
Neither  the  Alliance  Bank  nor  the  holders 
of  the  fifth  set  had  any  right  to  the  securi- 
ties. They  supported  the  order  of  the 
Master  of  the  Rolls;  and  relied  on 

Layeock  v.  Johnson^  6  Hare,  199;  s.  a 

16  Law  J.  Rep.  (n.s.)  Chanc  350. 
In  re  the  Jaint-i^ock  Discount  Company 
(Loder's  case  J  y  Law  Rep.  6  Eq.  491; 
ac.  37  Law  J.  Rep.  (n.s.)  Ghana 
846. 
Inman  v.  Clare^  John.  769. 
In  re  Bameds  Bank,  ex  parte  Stephens, 
Law  Rep.  3  Ch.  753. 
Sir  R.  Baggallay y  in  reply. 

LoKD  Jttstios  Selwyn. — The  Master 
of  the  Rolls  did  not  in  his  judgment  in 
this  case  question  the  authority  of  the  case 
of  Ex  parte  Waring.  On  the  contrary,  he 
referrcKi  to  it  as  still  governing  all  cases 
which  fall  within  the  scope  of  its  authority. 
It  certainly  was  not  the  intention  of  the 
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•Lord  Chancellor  and  myself,  in  Ex  parte 
SUphenSf  to  question  its  authority  in  any 
way.  The  principle  upon  which  Ex  parte 
Waring  proceeds  appears  very  clearly  from 
Lord  Eldon's  judgment,  and  particularly 
from  two  short  passages  to  which  I  may 
refer.  He  says  (p.  349),  "If  these  bill- 
holders  are  to  have  payment  in  preference 
to  other  creditors,  it  must  be  by  the 
effect  of  an  equity  between  the  two  houses 
ratiier  than  by  any  demand  directly  in 
their  own  right  upon  any  fund  in  the  hands 
of  Brickwood  &  Co.**  Again,  he  adds 
(p.  350),  much  in  the  same  spirit,  "  Having 
regard  to  the  demands  of  iJi  the  creditors 
and  the  bankrupts,  in  this  drcuitous  way,  I 
think  the  bill-holders  must  be  paid,  not 
as  having  a  demand  upon  these  funds  in 
respect  of  the  acceptances  they  hold,  but  as 
the  estate  of  Brickwood  <k  Co.  must  be 
cleared  of  the  demand  by  these  acceptances, 
and  the  surplus,  after  answering  that  de- 
mand, must  be  made  good  to  Bracken  <k  Co.'' 
We  see,  then,  that  in.  these  cases  the 
claims  of  the  bill-holders  depend  not  upon 
any  contract  to  which  they  are  parties ;  for, 
in  the  case  of  Ex  parte  Waring;,  as  in  this 
case,  the  bill-holders  had  not,  when  they 
took  the  bills,  even  any  notice  of  the  exist- 
ence of  the  securities  the  benefit  of  which 
they  claimed  ;  but  their  right  depends  upon 
the  accidental  concurrence  of  circumstances 
giving  rise  to  such  a  complication  as  that 
which  existed  in  Ex  parte  Waring,  one 
which  can  only  be  solved  by  one  particular 
api^cation  of  the  securities  or  their  pro- 
ceeds. To  give  rise  to  such  a  state  of  things 
there  must  be  two  insolvent  estates,  and 
there  must  be  a  forced  administration  of 
both  estates.  Until  these  circumstances  con- 
currently exist  the  two  persons,  parties  to 
the  original  contract,  have  a  perfect  right 
to  deal  with  the  securities,  which  one  of 
them  has  deposited  with  the  other,  in  any 
manner  they  think  lit  That  is  what  was 
intended  to  be  decided,  and,  as  I  think, 
was  decided  by  the  Lord  Chancellor  in 
Ex  parte  Stephens,  when  he  said,  "The 
l)ill-holder  might  have  raised  an  equity, 
but  even  then  he  could  not  raise  it  till  he 
had  given  the  person  who  gave  the  guarantee 
notice  of  his  claim,  and  until  that  time 
they  might  deal  with  all  the  rights  as 
between  them  and  the  acceptors  in  any  way 
they  thought  fit.'' 


Applying,  then,  these  principles,  which 
seem  to  me  clearly  established,  to  the  fftcts 
of  the  present  case,  we  find,  in  the  first 
place,  that  there  was  here  a  contract  between 
Mr.  Murray  and  the  Rolling  Stock  Company 
originally  for  a  loan  of  12,()00iL  and  a  bonus 
of  2,000/1,  which  by  means  of  the  sum  of 
3,000/L  (which  has  been  called  a  fine)  and 
some  subsequent  bonuses  of  1,500^.  and 
2,500/.  became  raised  to  the  sum  of  21,000/., 
a  sum  which  was  secured  by  the  fourth  and 
fifth  sets  of  bills. 

Under  the  original  contract  of  the  13th 
of  March,  1863,  for  the  12,000/.  and  bonus 
of  2,000/.,  Mr.  Murray  agreed  to  give  his 
acceptances,  and  to  deposit  as  a  collateral 
security  for  their  payment  certain  railway 
shares  and  other  property.  That  is  to  say, 
the  shares  were  a  collateral  security  for  the 
loan  which  was  primarily  secured  by  the 
acceptances.  I  need  not  go  through  the  de- 
tails of  the  subsequent  transactionsin  respect 
of  which  the  subsequent  bonuses  were 
agreed  upon ;  but,  applying  the  principle  of 
Ex  parte  Stephens,  it  seems  to  me  dear 
that  Mr.  Murray  and  the  Rolling  Stock 
Company,  the  parties  to  that  contract,  vrere 
at  liberty  at  any  time  to  deal  with  the 
securities,  the  subject-matter  of  the  contract, 
as  they  Uiought  fit,  wholly  irrespective  of 
any  claim  by  holders  of  the  bills.  The 
question  which  we  have  now  to  dedde  is, 
whether  they  have  so  dealt  with  the  securi- 
ties as  to  constitute  at  the  date  of  the 
insolvendes  a  state  of  circumstances  which 
can  support  a  daim  such  as  that  which  is 
raised  upon  the  present  occasion." 

The  whole  question  seems  to  me  to 
depend  upon  the  construction  which  ought 
to  be  put  upon  the  letter  of  the  8th  of 
September,  1864.  That  letter— [which 
his  Lordship  read] — contains  a  plain  state- 
ment that  the  bills,  the  particulars  of  which 
are  stated  in  the  letter,  were  to  be  accepted 
by  Mr.  Murray  in  the  place  of  those  f&Uing 
due  on  tiie  12th  of  September.  The  par- 
ties bdng  at  that  time  fully  entitled  to 
deal  with  the  securities  as  they  thought 
fit,  and  without  r^ard  to  any  interest 
existing  in  any  bill-holder,  entered  into 
an  arrangement  the  substance  of  which,  I 
think,  dearly  was  this:  Mr.  Murray  was 
to  accept  (and  he  did  accept)  the  fifth  set 
of  bilU  for  21,000/.,  and  they  were  to 
refdace  the  fourth  set  of  biDs.    The  Rolling 
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Stock  Company  after  this  could  not  pos- 
sibly have  a  right  to  say  that  they  could 
retain  the  securities  as  security  for  the 
fourth  set  of  bills,  for  the  very  essence  of 
this  transaction  was  that  they  should  put 
an  end  to  Mr.  Murray's  liability  on  the 
fourth  set,  and  they  were  bound  in  good 
&ith  and  honour  to  do  so.  The  agreement^ 
if  it  had  been  put  into  a  formal  shape, 
would  have  been,  that  the  fourth  set  of 
bills  should  be  cancelled  and  should  be 
delivered  over  in  the  cancelled  state  to  Mr. 
Murray.  In  that  case  clearly  it  could  not 
have  been  said  that  the  security  was  a 
continuing  security  in  respect  of  those  biUs, 
for  they  would  cease  to  exist;  and  the  fact 
that  Mr.  Murray  subsequently  failed  to 
pay  the  fifth  set  cannot,  in  my  opinion, 
revive  any  right  in  respect  of  the  fourth 
set  The  appellants  are  holders  of  some 
of  the  fourth  set,  the  security  in  respect  of 
which  was  entirely  put  an  end  to  by  the 
transaction  between  Mr.  Murray  and  the 
company  at  a  time  when  those  parties  were 
fully  at  liberty  to  deal  with  the  security 
as  they  thought  fit  Consequently,  the 
state  of  things  with  regard  to  the  securities, 
which  alone  could  bring  them  within  the 
principle  of  Ex  parte  Waring^  never  could 
arise  so  as  to  benefit  the  appellants. 

I  think,  therefore,  that  the  Master  of 
the  Bolls  was  quite  right  in  refusing  the 
claim  of  the  appellants.  That  is  the  only 
point  before  us;  and  I  think  it  would  be 
dangerous  to  go  further  in  this  case,  parti- 
cularly when  I  consider  the  mode  in  which 
proceedings  in  these  winding-up  cases  are 
necessarily  conducted.  I  Uierefore  only 
decide  the  case  of  the  Alliance  Bank  and 
nothing  mora  This  appeal  must  be  re- 
fused, with  costs. 

LosD  Justice  Gifpard. — The  order  of 
the  Master  of  the  BoUs  must  be  affirmed, 
although  I  confess  I  do  not  accede  to  the 
reasons  which  seem  to  have  led  his  Lord- 
ship to  the  conclusion  at  which  he  arrived. 
The  simple  ground  upon  which  I  found 
the  affirmance  of  the  order  is  this,  that  the 
Alliance  Bank  ought  not  to  be  paid  out  of 
the  proceeds  of  the  security,  because  as 
between  the  two  estates  there  is  no  con- 
tract authorizing  the  application  of  the 
proceeds  of  these  securities  in  payment  of 
the  biUs  which  the  Alliance  BEink  holds. 
Now,  I  certainly  have  no  hesitation  whait- 


ever  in  saying  that  Ex  parte  Waring  and 
Powles  V.  Hargreave$  apply  to  such  insol- 
vencies as  exist  in  the  present  case,  as 
between  the  insolvent  estate  which  is  being 
wound  up  and  the  insolvent  estate  of 
Mr.  Murray,  whose  personal  representative 
appears  here  admitting  insolvency  and 
submitting  to  be  bound.  I  possibly  should 
have  thought  that  the  decision  of  the 
Master  of  the  Bolls  could  not  stand  if  the 
matter  rested  entirely  upon  the  state  of 
things  which  existed  when  bills  of  the 
fourth  set  were  drawn;  but  that  state  of 
circumstances  does  not  exist  The  letter 
of  the  8th  of  September,  1864,  in  my 
opinion,  created  an  entirely  new  contract 
After  that  letter  the  state  of  £&cts  was  such 
that  as  between  Mr.  Murray  and  the  Boil- 
ing Stock  Company,  the  latter  had  no 
right  to  apply  these  securities  otherwise 
than  in  payment  of  the  bills,  which  were 
accepted  on  the  footing  of  that  letter.  I 
consider  that  to  be  the  only  contract  which 
affects  the  deposit  of  securities.  It  was 
made  at  a  time  when  these  parties  were 
both  in  a  position  to  enter  into  any  con- 
tract they  might  think  fit  without  regard 
to  the  bill-holders,  and  I  am  of  opinion 
that  it  excludes  the  Alliance  Bank. 


SolicitorB — Mesnrs.  Flux,  Aisles  fc  Rawlins,  for 
the  Alliance  Bank ;  Messrs.  Davidson,  Carr  fc 
Bannister,  for  oflloial  liquidator  of  Rolling  Stock 
Company ;  Messrs.  Tatham  fc  Son,  Messrs. 
Mackenzie,  Trinder  l(Co.,  Mr.  G.  M.  Clements, 
and  Messrs.  Lawranoe,  Plows,  Boyer  k  Baker, 
for  other  parties  interested. 


LOBD  ROMILLT,  M.K.  ) 

J   1     28  I  ^^^^^^  ^'  0AK8H0TT. 

Sale  by  Auction — Opening  Biddingi — 
30  dc  31  Vict,  c.  48.  b,  7. 

Neglect  on  the  part  of  an  atidioneer  to 
ascertain  the  reserved  price  be/ore  the  com- 
mencement of  a  sale^  is  not  such  "  improper 
conduct  in  the  management  of  the  sale**  as 
will  authorize  the  Court  toopen  thebtddtngs. 

A4]oumed  summons. 

This  was  an  application  under  the  7th 
section  of  the  30  &  31  Vict  c  48,  which 
forbids  the  Court  to  open  biddings  except 
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on  the  gronnd  of  ^  fraud  or  improper  con- 
duct in  the  management  of  the  sale." 

On  a  sale  by  auction  one  of  the  lots  was 
knocked  down  at  9,000^.,  the  exact  amount 
of  the  reserved  price.  It  afterwards  came 
to  ihe  knowledge  of  the  persons  interested 
in  the  property  sold  that  there  were  persons 
who  would  have  offered  a  mnch  higher  sum 
if  they  had  known  that  the  reserved  bid- 
ding had  been  reached.  They  now  sought 
therefore  to  open  the  biddings  on  the 
ground  of  improper  conduct  and  undue 
haste  in  the  management  of  the  sale. 

It  appeared  that  the  auctioneer  had  re- 
ceived a  note  of  the  reserved  bidding  in  a 
sealed  envelope,  which  he  was  instructed 
not  to  open  "  until  the  time  of  sale."  He 
knocked  down  the  lot  at  9,000/.,  after 
going  through  the  usual  forms  and  allowing 
the  usual  time  to  pass  before  the  fall  of  the 
hammer,  and  then  proceeded  to  open  the 
envelope  and  ascertain  whether  the  reserved 
price  had  been  reached. 

Sir  R.  Baggdllay  and  Mr,  Br%gg9,  in 
support  of  the  summons,  argued  that  the 
auctioneer  ought  to  have  ascertained  the 
reserved  price  before  the  commencement  of 
the  sale,  and  then  exercised  his  discretion 
whether  to  state  when  the  reserved  price 
was  reached,  for  such  an  announcement 
was  often  an  encouragement  to  bidders. 

Sir  RoundeU  Palmer  and  Mr,  HiggiuM^ 
foft  the  purchaser ;  and 

Mr,  Smithgate  and  Mr.  W.  W,  Karslake. 
Mr,  Roxburgh  and  Mr,  Lindley^  for  various 
parties  to  the  suit^  were  not  called  upon. 

The  Mastsb  of  the  Rolls  said,  it  was 
clear  that  the  act  meant  only  to  provide 
for  the  case  of  grossly  improper  conduct 
If,  for  example,  persons  intending  to  bid 
had  been  deceived  as  to  tiie  time  when  the 
sale  was  to  commence,  that  would  be  a 
reason  for  opening  the  biddings.  There 
was  no  ground  for  impeaching  the  manage- 
ment of  the  sale  in  the  present  case,  and 
the  summons  must  be  dismissed. 

Bolioiton— Mettn.  Briggt  k  Son,  fbr  the  nppU^ 
oants ;  Menn.  Lewis,  Mnimt  k  Co.,  for  the 
parohMer;  Menn.  HAmpioii  k  Bofgin,  for 
Meesn.  Smith,  Fawdon  k  Low,  and  Mr.  Older- 
■haw,  other  partiee  interested. 


Lords  Jusnon.  ) 

May  3.        |       =«*«»«'•  ^n-i^- 

Specific  Performance — Statute  ofFraudM 
—  Contract  in  Writing — Agreement  by 
Agenty  Allegation  of — Demurrer. 

A  bill  for  specific  performance  of  a  etm- 
tract  far  a  twenty-one  yeeari  lease  alleged  to 
be  entered  into  by  defendant  P,  as  agent  for 
the  plaintiffy  unth  the  other  defendant  S^ 
stated  that  P.  had  informed  the  plaint^ 
that  S,  had  written  him  a  letter  constituting 
the  contract,  and  further  stated  that  P.  had 
entered  into'*  the  said**  contract  cu  agent  for 
and  on  behalf  of  the  plaintiff: — Held,  on 
demurrer,  affirming  the  decision  of  Malins, 
y.C,  that  the  bill  contained  a  sufficient 
averment  of  a  contract  in  writing  to  satisfy 
the  Statute  of  Frauds,  and  that  it  was  not 
necessary  that  the  agency  of  P,  should  be 
eonstitnted  by  writing, 

Bortlett  V.  Pidcer^i^ill,  4  East,  577,  n.  b, 
doubted. 

The  bill  was  filed  against  William  Riley 
and  Samuel  Sugden,  praying  for  a  declara- 
tion that  Pilley  had  ent^«d  into  an  agree- 
ment with  Sugden  for  a  lease  of  premises. 
No.  91,  Fore  Street,  in  the  city  of  London, 
as  the  agent  for  and  on  behalf  (^  the  |^ain- 
tifi^  and  for  specific  perfcnrmance  of  the 
said  agreement 

The  bill  stated  that  the  phiintifir  had 
from  time  to  time  purchased  leasehold  and 
other  property  for  the  purpose  of  selling 
or  letting  the  same  at  a  profit,  and  tiiat 
Pilley  had  on  one  occasion  assisted  him  in 
negotiating  and  effecting  such  purchases; 
that  Pilley,  in  his  character  of  property-tax 
cdlector  for  the  wards  of  Cripplegate  With- 
in and  Without,  had  become  acquainted 
with  the  terms  on  which  the  lease  of  the 
premises  in  question  was  held;  and  on  the 
22nd  of  September,  1868,  had  called  upon 
the  plaintiff  and  stated  to  him  that  the 
unexpired  lease,  a  year  and  a  hali^  would 
be  sold  for  a  rery  trifling  sum,  and  that  he 
had  ascertained  from  Sugden,  the  owner, 
that  they  would  be  let  for  2002.  per  annum, 
and  that  they  would  underlet  for  an 
advanced  rent,  and  he  offered  to  obtain 
an  agreement  for  a  lease  from  Sugden,  and 
to  purchase  the  interest  of  the  present 
lessee  of  the  premises  as   i^nt  Um   the 
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The  fourth  paragraph  of  the  bill  stated, 
amongst  other  things,  that  the  plaintiff  on 
the  8th  of  October  authorized  Pilley  to 
offer  200^.  per  annum  to  Sugden  for  the 
premises  for  twenty-one  years,  and  on  the 
20th  of  October  Pilley  informed  the  phun- 
tiff  that  Sugden  had  written  and  sent  to  him 
a  letter,  da^  the  previous  day,  accepting 
the  offer,  and  agreeing  to  let  tibe  premises 
to  him  for  twenty-one  years  from  the 
expiration  of  the  existing  term,  at  the  rent 
of  200/.  per  annum. 

The  plaintiff  also  authorised  Pilley  to 
offer  Robert  Brown,  the  tenant,  100/.  for 
the  premises,  and  such  offer  was  afterwards 
made  to  Brown  and  accepted  by  him,  and 
an  agreement  in  writing  to  that  effect  was 
entered  into  and  signed  by  and  between 
Brown  and  Pilley,  dated  the  21st  of  October, 
1868. 

The  biU  also  contained  the  following 
paragraphs: 

5.  The  said  William  Pilley  entered  into 
the  said  agreement  with  the  said  Samuel 
Sugden  and  Hobert  Brown  respectively,  as 
the  agent  for  and  on  behalf  of  the  plaintiff^ 
and  he  afterwards  paid  the  said  sum  of  100/. 
to  the  said  Robert  Brown,  on  the  understand- 
ing that  the  same  would  be  repaid  to  him 
by  the  plaintiff. 

8.  Before  the  said  William  Pilley  entered 
into  the  said  agreement  with  the  said 
Samuel- Sugden  as  such  agent  as  aforesaid, 
the  said  James  Rowe  Heard  (the  plaintiff) 
asked  him  why  he  did  not  take  a  lease  of 
the  said  premises  himself,  and  the  said 
William  Pilley  stated  that  he  had  not 
capital  to  speculate  with,  as  the  said  J.  R. 
Heard  well  knew,  and  that  he  had  not 
disclosed  the  name  of  the  said  J.  R  Heard 
as  his  principal,  because  he  found  he  had 
some  personal  influence  in  the  negotiations, 
and  that  he  thought  he  should  better  suc- 
ceed for  the  said  J.  R.  Heard  by  using  his 
own  name,  and  that  they  could  easily  make 
arrangements  to  transfer  the  premises  to 
him  ^terwards. 

9.  After  the  said  W.  Pilley  had  obtained 
a  letter  from  the  said  S.  Sugden,  agreeing 
to  let  the  said  premises  to  him,  as  aforesaid, 
he  had  a  convrasation  with  Alfred  Heard, 
a  brother  of  the  said  J.  R.  Heard,  upon 
the  subject,  and  he  then,  after  giving  the 
said  letter  to  the  said  Alfred  Heajrd  toread, 
said,  "  Tell  your  brother,  as  he  will  be|^ 


to  hear  it,"  meaning  thereby  that  the  said 
agreement  was  entered  into  for  the  benefit 
of  the  said  J.  R.  Heard,  and  not  for  the 
saidW.  Pilley. 

The  bill  further  stated,  that  Pilley  now 
threatened,  and  intended  to  deal  with  the 
premises  as  his  own,  and  that  Sugden 
refused  to  recognize  the  plaintiff  in  the 
matter,  and  it  therefore  prayed  in  the  terms 
ahready  mentioned. 

The  defendants  Pilley  and  Sugden  de- 
murred severally,  and  the  demurrers  came 
on  for  hearing  before  Vice  Chancellor 
Malins,  who,  on  the  22nd  of  February, 
1869,  overruled  both  demurrers.  The 
defendants  severally  appealed  from  his 
Honour's  decision. 

Mr.  Olaue  and  Mr.  JdUffe,  for  the 
defendant  Pilley,  and 

Mr.  Lawreneey  for  Sugden,  supported  the 
appeals. — They  contended  that  there  was 
in  the  bill  no  sufficient  allegation  of  a  con- 
tract in  writing  to  satisfy  ihe  Statute  of 
Frauds ;  and,  further,  that  there  was  no 
allegation  that  the  appointment  of  Pilley 
to  act  as  the  plaint^'s  agent,  was  in 
writing.    They  dted — 

BartleU  v.   PickerBgUl,   4  East,  577, 
note  (6) ;  s.  c.  1  Cox,  15;  4  Burr. 
2255;  1  Eden.  515. 
Sug.  Vend.  d&  Pur.  703  (14th  ed.) 
Mr.  Cotton  and  Mr.  Berkeley^  for  the 
plaintiff,  were  not  called  upon  on  the  first 
point.— On  the  second  they  contended  that 
BartUU  v.  FickersgiU  had  no  application. 
In  that  case  the  d^endant  had  bought  the 
estote  in  his  own  name,  and  it  had  been 
conveyed  to  him,  and  after  the  conveyance 
was  executed  the  plaintiff  filed  his  bill  to 
compel  him  to  convey  the  estata    They 
referred  also  to— 

WiUu  V.  Willu,  2  Atk.  71. 

Lees  V.  NutuUl^  3  Law  J.  Rep.  (n.s.) 

Chanc.  124;  s.  c.  2  M.  <&  K.  284. 
Taylor  v.  Salmon,  4  MyL  &  Cr.  142  (1)« 
Mr.  Joliiffe  was  heard  in  reply. 

SsLWTN,  L.J. — In  this  case  two  ques- 
tions have  been  raised  :  first,  whether  there 
is  any  sufficient  all^;ation  in  the  bill  that 
an  agreement  was  in  fact  entered  into  by 
the  defendant  Pilley  in  writing,  so  as  to 

(1)  8eeOolMiv.1VaoothSok,»yft.250. 
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constitute  it  an  agreement  which  could  be 
enforced,  having  regard  to  the  provisions 
of  the  Statute  of  Frauds ;  and,  secondly, 
as  between  the  plaintiff  and  the  defendant 
Pilley,  whether  there  is  any  such  allegation 
of  agency  as  is  consistent  with  the  pro- 
visions of  that  statute,  and  can  be  enforced. 
With  regard  to  the  first  point,  we  did 
not  think  it  necessary  to  hear  the  respon- 
dent's counsel ;  but  it  appears  to  me,  that, 
although  there  has  been  in  this  bill  an 
unfortunate  departure  from  the  common 
forms  of  pleading,  still  there  is  a  statement 
in  the  fourth  paragraph  relating  to  a  letter, 
though  it  is  so  stated  as  not  to  amount 
to  a  positive  allegation.  Then,  in  the  iifth 
paragraph,  it  is  stated,  "  The  said  William 
Pilley  entered  into  the  said  agreement 
with  the  said  Samuel  Sugden  and  Robert 
Brown  respectively  as  the  agent  for  and 
on  behalf  of  the  said  James  Rowe  Heard." 
And  coupling  that  statement  with  what 
is  afterwards  stated  in  the  eighth  and 
ninth  paragraphs,  I  think  there  is  sufiScient 
allegation  of  an  agreement,  and  an  agree- 
ment constituted  by  the  letter  written  and 
signed  by  the  defendant  Sugden,  so  as  to 
render  it  impossible  for  him  to  set  up  a 
case  that  there  is  no  contract  in  writing 
relating  to  this  property.  Then,  with  regard 
to  the  agency  of  Pilley.  In  the  first  place, 
the  fact  of  the  agency  of  Pilley  is  distinctly 
stated  :  ''The  said  William  Pilley  entered 
into  the  said  agreement  with  the  said 
Samuel  Sugden  and  Robert  Brown,  respec- 
tively, as  the  agents  for  and  on  behalf  of 
the  said  James  Rowe  Heard,  and  afterwards 
paid  the  sum  of  100/.  to  the  said  Robert 
Brown,  on  the  understanding  that  the  same 
would  be  repaid  to  him  by  the  said  James 
Rowe  Heard."  Now,  although  it  may  be 
true  that  he  afterwards  disputed  or  ques- 
tioned that  agency,  the  fact  must  be  taken 
as  clear  and  indisputable.  Then  this  bill 
is  brought  into  the  category  of  those  very 
common  bills — a  bill  for  specific  perform- 
ance alleging  a  contract  entered  into  by 
the  owner  of  the  property,  a  contract  by 
letter  or  agreement,  but  that  the  person 
with  whom  he  entered  into  it  was  the 
agent  of  the  plaintiff,  and  filed  by  the  prin- 
cipal against  the  agent,  and  against  the 
|>er8on  with  whom  that  agent  has  entered 
into  the  contract.  That  is  a  bill  of  a  very 
ordiqary  description,  and  it  is  a  startling 


proposition  to  say  that,  unless  the  bill 
alleges  that  the  agency  was  constituted  by 
writing,  such  a  bill  cannot  be  sustained. 

The  only  authority  which  has  been  cited 
in  support  of  that  proposition  is  Bartlett  ▼. 
Pickej'sgUl,  It  appears  to  me  that  that  c&^ 
does  not  govern  the  present  one,  because 
that  is  a  case  in  which  the  conveyance  was 
executed,  and  in  which  it  appears,  &om  the 
short  statement  of  the  case,  in  a  note  in 
4  East,  that  the  bill  was  a  bill  by  the  plain- 
tiff seeking  for  a  conveyance  to  the  plaintiff 
as  against  the  defendant,  to  whom  that  con- 
veyance had  ahready  been  made.  The  state- 
ment is,  '*  That  the  defendant  bought  an 
estate  for  the  plaintiff,  but  there  was  no 
written  agreement  between  them,  nor  was 
any  part  of  the  purchase-money  paid  by 
the  plaintiff.  The  defendant  articled  for 
the  estate  in  his  own  name,  and  refused 
to  convey  to  the  plaintiff,  so  this  bill  was 
brought  to  compel  a  conveyance."  That  is, 
after  the  conveyance  had  been  executed,  the 
bill  was  filed  by  the  plaintiff,  by  one  person 
on  one  side,  and  only  one,  and  the  defen- 
dant on  the  other,  seeking  for  a  conveyance 
of  that  estate  from  the  defendant  to  whom 
the  conveyance  was  made.  That  entirely 
distinguishes  that  case  from  the  present^ 
which  is  an  ordinary  suit^Jby  a  principal, 
bringing  before  the  Court  an  agent  and  tiie 
person  with  whom  the  contract  had  been 
entered  into.  Assuming  the  case  of  BarUeU 
V.  Pxckeragill  to  be  good  law,  it  cannot,  I 
think,  be  considered  as  laying  down  any 
such  general  proposition  as  is  contended 
for  by  the  defendants.  At  all  events,  it 
would  be  subject  to  qualifications,  especially 
to  those  which  are  mentioned  by  IjcxA  St 
Leonards,  in  page  118  of  his  book ;  and  it 
is  also  subject  to  the  qualification  established 
by  Lord  Hardwicke  in  the  case  referred 
to  of  Willis  V.  Willis,  where  his  Lordship 
says,  "There  is  another  way  of  taking  a 
case  out  of  the  statute,  and  that  is  by  ad- 
mitting parol  evidence,  within  the  rules  bod 
down  in  this  C!ourt,  to  shew  the  trust  from 
the  mean  circumstances  of  the  pretended 
owner  of  the  real  estate  or  inheritance, 
which  make  it  impossible  for  him  to  be  the 
purchaser."  It  is  not  altogether  unworthy 
of  remark,  that  the  very  passage  Mr.  Jolliffe 
referred  to  in  his  reply  tends  to  shew  some- 
thing like  that  state  of  circumstances  exist- 
ing in  the  present  case,  for  he  says  the  bill 
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shews  in  tlie  m^Hk  paragraph  that  Mr. 
Klley  said,  "that  he  had  not  capital  to 
speculate  with,  as  the  said  J.  R  Heard  well 
knew."  I  think,  therefore,  in  this  case  we 
most  take  it  that  there  is  a  clear  and  ex- 
press ail^ation  of  the  agen<7  ^^  Pilley.  I 
cannot  at  all  accede  to  the  argoment  urged 
in  reply,  that  under  those  circumstances, 
when  tiie  agent'  goes  to  the  principal  and 
says,  "I  will  go  and  buy  an  estate  for  you," 
it  is  not  a  fraudulent  act  on  his  part  after* 
wards  to  bay  the  estate  for  himself  and 
then  deny  the  agency.  I  think  that  would 
be  an  attempt  to  make  the  Statute  of  Frauds 
an  instrument  of  fraud ;  th^^ore  I  agree 
with  the  judgment  of  the  Vice  Chancellor, 
and  I  think  that  both  of  these  demurrers 
were  properly  oTermled,  and  both  petiticms 
of  appeal  must  be  dismissed  with  costs. 

lioBD  JusTics  QiFPABD. — ^In  this  case, 
although  the  fourth  paragraph  of  the  bill 
would  not  amount  to  a  sufficient  allegation 
of  agreement  between  the  plaintiff  and  the 
defendant,  I  am  satisfied  that  when  you 
take  in  ocmneiion  with  that  the  fifth,  eighth, 
and  ninth  paragraphs,  there  is  a  dear  alle- 
gation of  an  agreement  in  writing  signed 
by  Sugden.  That  being  so,  the  only  other 
question  ib  that  which  is  raised  by  the  case 
of  BarUett  r.  PichertgUl;  and  certainly  I 
most  say,  l^ere  having  been  no  conreyanco 
firom  Sugden  to  Pilley,  the  whole  object 
in  point  of  foct  of  the  bill  is  to  enforce 
q)ecifio  performance  betweoi  Heard,  the 
plaintiff,  and  Sugden ;  and  Pilley  is  1»ought 
here  simply  to  be  bound,  and  for  nothmg 
else,  and  no  conveyance  is  sought  from  him. 
I  cannot  help  saying,  as  regards  the  case  of 
BarUett  v.  Fickersgtllj  that  it  seems  to  be 
quite  inconsistent  with  all  the  autiioritieB 
of  this  court,  which  proceed  on  the  footing 
that  it  will  not  allow  the  Statute  of  Frauds 
to  be  made  an  instrument  of  fraud.  There- 
fore, the  appeal  must  be  dismissed  with 
costs. 


Solidton— Mr.  G.  E.  East,  for  plaintiff;  Mr.  W. 
T.  Bateson,  fbr  defendant  Pilley;  Mr.  A. 
Watson,  fbr  defendant  Sugden. 


Loan  RoMiLLT, 
May  6, 


LLT,  M.B.  j 
!,  25.        ^ 


NORRIS  V,  THE  CALS- 
DONIAN  IN8UKANCB 
COMPANY. 


Naw  SmuiB,  88.— Ohavo. 


MoTigaat — Tolicy  of  Assurance — Pre- 
miums — Priority, 

8,  being  entitled  to  a  band  and  judgment^ 
morigag^  them  to  V.  A  poliep  of  insur- 
ance was  afterwards  assigned  to  S,  to  secure 
the  judgment  debt  aud  other  monepSy  and 
the  premiums  to  be  paid  on  the  policy, 
&  paid  the  premiums  on  the  policy  till  his 
deaths  after  which  his  legal  personal  repre- 
sentative continued  to  pay  them,  under  an 
order  of  Court  made  in  an  administraiion 
9uit,  till  the  policy  fell  in  .—Held,  thai  the 
premiums  paid  by  the  legal  personal  repre^ 
sentaiivCf  together  with  interest  (but  not  those 
paid  by  SL  himself  J^  must  be  repaddoutofthe 
policy  money  in  priority  to  the  debts  secured^ 

In  Februaiy,  1846,  Mr.  Lalor,  who  owed 
Mr.  Sadleir  900/.,  gave  him  a  bond  to 
secure  that  sum  and  interest  at  6/.  per 
cent  per  annum,  together  with  the  further 
security  of  a  judgment;  and  in  1847  Mr. 
Sadleir,  being  indebted  to  Mr.  Vincent 
Scully  in  8,000^,  gave  him  an  equitable 
assignment  of  the  bond  and  judgment  aa 
security  for  that  debt 

In  April,  1850,  the  administratrix  of 
Mr.  Lalor  (who  had  died  intestate  in  1846) 
assigned  to  Mr.  Sadleir  a  policy  of  assurance 
granted  by  the  Caledonian  Insurance  Com- 
pany for  the  sum  of  5,000/.  less  one  shilling 
as  security  for  satisfaction  of  the  judgment 
debt,  and  for  the  repayment  with  interest 
of  the  balance  of  certain  other  accounts, 
and  of  the  premiums  to  be  paid  by  him 
to  keep  up  the  policy,  aud  Mr.  Sadleir 
covenanted  to  keep  up  the  policy.  The 
premiums  were  paid  by  Mr.  Sadleir  up  to 
the  time  of  his  death,  and  after  that  by  lus 
l^al  personal  representatiye. 

Mr.  Sadleir  died  in  February,  1856,  and 
the  present  plaintiff  (Mr.  Norris)  became 
his  legal  personal  representatiye,  and  insti- 
tuted a  suit  in  Irekmd  for  the  admimstrar 
tion  of  his  personal  estate.  In  that  suit  the 
payment  of  the  premiums  was  ordered  to 
be  continued,  and  Mr.  Vincent  Scully  was 
declared  to  have  a  lien  on  the  policy  to 
the  extent  to  which  it  was  a  security  for 
satisfaction  of  the  bond  and  judgment 
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Mr.  Norris  continued  to  pay  the  pre- 
miums until  the  policy  fell  in.  This  took 
place  in  September,  1867 ;  and  in  February, 
1868,  the  money  due  upon  it,  amounting 
(after  deduction  of  the  expenses  of  the 
insurance  company)  to  4,716^.  5*.  9rf.,  was 
paid  into  court 

This  amount  was  insufficient  for  the 
payment  of  the  yarious  sums  secured  on 
the  policy ;  and  the  question  now  argued 
was,  whether  all  these  sums  should  abate 
rateably,  or  whether  the  premiums  should 
be  fully  repaid  with  interest,  in  priority  to 
the  other  charges. 

3/r.  Benjamin  Hardy  and  Mr,  Napier 
Higgins,  for  the  plaintiff,  argued  that 
money  paid  to  prevent  the  policy  from 
dropping  was  in  the  nature  of  salvage,  and 
ought  to  be  a  first  charge  on  it  They 
cited 

Clack  V.  Holland,  19  Beav.  262;  b.  c. 

24  Law  J.  Rep.  (n.s.)  Chanc.  13. 
West  V.  Beid,  2  Hare,  249;  s.  c.  12 
Law  J.  Rep.  (n.s.)  Chanc.  245. 

Mr,  Smart  appeared  for  the  Caledonian 
Lisurance  Company. 

Mr,  Bird  and  Mr.  Batnadge,  appeared 
for  other  parties  interested. 

Mr.  Mackeson  and  Mr.  Wellington  Cooper^ 
for  Mr.  Y.  Scully,  atgued  that  what  a  mort- 
gagor paid  for  the  benefit  of  the  mortgaged 
premises  could  not  be  chained  on  them  in 
priority  to  the  mortgage  debt,  and  that  the 
legal  personal  representative  of  the  mort- 
gagor could  not  be  in  a  different  position 
from  the  mortgagor  himself.  They  cited 
OUer  V.  Lord  Vaux,  2  Kay  &  J.  650; 
8.  c.  26  Law  J.  Rep.  (n.s.)  Chanc.  128. 
The  cases  of 

Drydah  v.  PiggoU,  8  De  Qex,  M.  k  G. 
546;   S.C   25  Law  J.  Rep.   (n.s.) 
Chanc.  878, 
Frazer  v.  Jone»y  5  Hare,  475 ;  s.  c.  17 

Law  J.  Rep.  (n.b.)  Chanc.  353, 
HUl  V.  Trenery,  28  Beav.  16,  and 
Beres/ord  v.  Beretford,  Ibid.  292, 
were  also  referred  to. 

The  Masteb  or  thb  Rolls  (May  25), 
after  stating  the  facts,  said :  On  the  part 
of  Mr.  V.  Scully,  it  is  atgued  that  moneys 
paid  by  a  mortgagor  to  keep  up  the  mort- 
gaged property  cannot  be  daimed  against 


the  mortgagee ;  that  a  prior  mortgage  paid 
off  enures  for  iJie  benefit  of  the  snbsequ^it 
mortgagee ;  and  that  the  payment  of  ground- 
rent,  quit-rents  and  the  like  can  never  be 
claimed  against  the  mortgagee ;  and  I  as- 
sent to  those  propositions.  Although  I  do 
not  think  that  this  is  exactly  the  same 
case,  I  am  of  opinion  that  the  premiums 
paid  during  the  life  of  Mr.  Sadleir  cannot 
now  be  cluu^jed  on  the  policy  money.  Bat 
Ithink  that  in  this  case  the  legal  personal 
representative  does  not  stand  in  the  same 
situation  as  Mr.  Sadleir  himself  did;  and 
I  also  think  that  the  rights  of  the  parties 
are  in  a  great  degree  settled  by  the  pro- 
ceedings in  Lreland.  When  the  plaintiff 
became  the  legal  personal  representative  of 
Mr.  Sadleir,  he  was  not  compellable  to  keep 
up  the  policy  of  assurance  and  pay  the  pre- 
miums out  of  his  own  money,  or  even  out 
of  the  estate  of  Mr.  Sadleir.  Lideed,  he 
could  not  properly,  without  the  sanction  of 
the  Court  in  which  he  had  instituted  pro- 
ceedings, take  the  assets  belonging  to  the 
general  creditors  for  the  purpose  of  keeping 
on  foot  a  security  whidi  was  specifically 
mortgaged  to  others.  He  was  in  the  position 
of  a  trustee,  and  the  trusts  were,  in  the  first 
place,  to  keep  up  the  policy,  and  then  to 
distribute  the  proceeds  amon^  the  persons 
who  had  charges  upon  it  according  to  their 
priorities.  He  might  have  borrow^  money 
on  the  security  g£  the  policy  for  the  pur- 
pose of  paying  the  premiums;  but  the 
persons  to  whom  or  for  whose  benefit  the 
policy  was  assigned  could  not  require  that 
the  money  so  raised  should  be  paid  out  oi 
the  genenJ  estate  of  Mr.  Sadleir.  The  mat- 
ter seems  to  me  to  have  been  thus  settled 
by  the  ruling  of  the  Master  in  the  Irish 
suit,  which  bears  date  the  30th  of  May, 
1860.  That  order  contains  a  direction  in 
these  words:  *' Continue  to  pay  the  pre- 
miums until  further  order."  Assuming  that 
Mr.  Norris  might  have  given  a  prefemioe 
to  one  dass  of  creditors  over  another  (whidi, 
after  the  suit  was  b^;un,  a}^>ears  to  me  to 
be  very  doubtful),  it  is  certain  that  this  is 
never  done  by  the  Court  Consequently, 
the  order  of  tiie  Master  under  which  Mr. 
Norris  paid  the  premiums  till  the  policy  fell 
in  cannot  be  considered  as  alteringthe  rights 
of  the  parties,  or  giving  any  advantage  to 
Mr.  y.  Scully  over  die  oti^er  creditors  of  Mr. 
Sadleir  whidi  he  did  not  already  possess. 


Digitized  by 


Google 


Vol.  38.] 


MICHAELMAS  1868  to  MICHAELMAS  1869. 


723 


I  am  of  opinion,  therefore,  that  the  6rst 
charge  on  the  policy  moneys  is  the  repay- 
ment of  the  premiums  paid  for  its  main- 
tenance by  the  phdntiff,  together  with 
interest  st  5/.  per  cent  per  annum. 

Soliciton— Menn.  Pftrker,  Rooke  k  Pfttken,  for 
pbdntiff ;  Mr.  C.  Wilkin,  Mr.  John  Smart,  Mr. 
W.  T.  Manning,  and  Matars.  Clarke,  Woodcock 
k  Ryland,  for  other  parties  interested. 


Malins,  V.C.  )        In  re  watmough's 
June  11,  25.  J  tkusts. 

Will — Bequest  to  build  far  Charitable 
Purposes — Tendency  to  bring  Land  into 
Mortmain, 

A  bequest  of  money  for  the  purpose  of 
building  involves  the  acquisition  of  land 
whereon  to  buildy  unless  the  contmry  is 
expressly  ordered  in  the  willf  and  is  there- 
fore  vouL 

A  testator  bequeathed  a  fund  to  his  execu^ 
tors  ^^to  be  used  towards  the  erection  of  a 
new  chapel  instead  of  the  one  now  in  use 
when  such  erection  shall  take  place**: — 
Held,  that  these  words  did  not  exclude  the 
acquisition  of  land^  and  that  the  gift  was 
void. 

Booth  v.  Carter,  Law  Rep.  3  Eq.  757, 
not  followed. 

The  Rev.  Abraham  Watmough,  of  St 
Helen's,  Wesleyan  minister,  by  his  will 
gave  all  his  personal  property  into  the 
hands  of  his  executors  for  the  use  of  his 
wife  for  her  life,  "and  the  rest  of  my  property 
I  leave  in  the  hands  of  my  executors  to  be 
given,  used  or  employed  by  them  towards 
the  erection  of  a  new  Wesleyan  chapel,  in 
the  town  of  St  Helen's,  instead  of  the  one 
now  in  use  when  such  an  erection  shall 
take  place."  Testator  died  in  1863,  and  his 
wife  in  1868.  The  executors  paid  a  sum  of 
534^  into  court.  This  was  a  petition  by 
the  trustees  of  the  chapel  for  payment 
to  them  of  the  said  sum.  The  evidence 
shewed  that  at  the  date  of  the  will  there 
was  no  actual  scheme  for  the  erection  of  a> 
new  Wesleyan  chapel,  though  the  necessity 
of  building  one  had  been  discussed  by 
the  testator  and  others;  that  in  1867  a  site 


had  been  purchased,  and  a  new  chapel  had 
been  since  erected  thereon.  The  petitioners 
submitted  that  they  were  entitled,  as  trus- 
tees of  the  new  chapel,  to  the  said  sum  of 
534/.,  "to  be  appUed  by  them  towards 
payment  of  the  amount  then  still  owing  for 
building  the  said  new  chapeL'' 

Mr.  Olasse^  for  the  petitioners.— This  is 
a  good  bequest ;  the  trusts  of  the  will  do 
not  involve  the  necessity  of  acquiring  land, 
and  so  bringing  it  into  mortmain — 

Booth  V.  Carter,  Law  Rep.  3  Eq.  757. 
Sewell  V.  Crewe-Read,  Ibid.  60 ;   s.  c. 

36  Law  J.  Rep.  (n.s.)  Chanc.  136. 
PhilpoU  V.  St.  Georges  Hospital,  6  H.L. 
Cas.  338;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Chanc  657;  27  Beav.  107. 
Dixon  V.  BuOer,  3  You.  &  C.  Ex.  677. 
Where  executors  hare  the  option  between 
two  courses,  one  of  which  invalidates  their 
testator's  bequest  and  the  other  confirms 
it,  they  must  choose  the  latter — 

The  Attorney  Oeneral  v.  the  Bishop  of 
Chester,  I  Bro.  C.C.  444. 
Mr.  Rowdiffe  with  him.  —  How  could 
money  be  applied  to  the  purchase  of  land 
when  it  is  directed  to  be  used  only  "  when 
the  erection  of  a  chapel  shall  take  place ") 
Such  a  course  would  be  inconsistent  with 
the  trusts  of  the  will — He  cited 

Castle  V.  Orem,  3  Kay  <k  J.  591 ;  s.  c. 
26  Law  J.  Rep.  (n.s.)  Chanc.  845. 
Mr.  Wieken9,  for  the  Attorney  General. 
— If  this  be  a  good  gift,  but  the  machineiy 
for  putting  it  into  effect  bad,  I  chum  it  on 
behalf  of  the  Attorney  General  according 
to  the  doctrine  of  cy-pr^. 

Martin  v.  Maugham,  14  Sim.  230; 
S.C.  13  Law  J.  Rep.  (n.s.)  Chanc. 
392. 
It  is  true  that  if  the  gift  be  void  under  the 
Mortmain  Acts  the  property  will  go  to  the 
next-of-kin.  But  this  gift  can  only  be 
brought  within  those  acts  by  the  doctrine, 
that  a  bequest  is  void  which  has  a  tendency 
to  bring  land  into  mortmain.  This  "ten- 
dency "  doctrine  was  exploded  by 

Fhilpott  V.  St.  Georges  Hospital,  ub 
supra, 
in  which  the  Court  below  held  the  gift  void, 
in  conformity  with 

Trye  v.  the  Corporation  of  QlouceMer 
14  Beav.  173;  s.  c.  21  Law  J.  Rep. 
(N.s,)  Chanc.  81. 
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But  the  House  of  Lords  laid  down,  on 
appeal,  the  new  doctrine  that  a  bequest 
of  money  for  building  purposes  was  good 
if  accompanied  by  a  direction  that  none  of 
it  should  be  laid  out  in  the  purchase  of  land. 
.  Trye  v.  the  Corporation  of  Olouceiterj 
ubi  supra, 
would  have  been  appealed  npon  this 
expression  of  opinion,  but  that  the  estate 
in  that  suit  had  been  already  distributed 
But  a  direction  that  all  the  money  be  laid 
out  in  building  is  equivalent  to  one  that 
none  be  laid  out  in  buying  land,  smd  equally 
satisfies  the  condition  laid  down  by  the 
House  of  Lords ;  and  it  is  a  fair  and  pro- 
bable construction  of  the  present  words  to 
read  them  as  meaning  "  to  be  expended  for 
building  purposes,  and  not  otherwise."  But 
if  there  are  two  ways  of  construing  the 
words,  one  of  which  makes  the  gift  good 
and  the  other  makes  it  bad,  the  Court  will 
uphold  the  gift — 

Sorre^hy  v.  Hollins,  9  Mod.  221. 
The  Univernty  of  London  v.  Yarrow^ 
23  Beav.  159  ;   s.  c  1  De  Gex  k  J. 
72  ;  26  Law  J.  Rep.  (n.s.)  Chanc  70, 
430. 
Edwards  v.  Hall^  11   Hare,   1 ;   s.  c 
22  Law  J.  Rep.  (n.s.)  Chanc.  1078; 
6  De  Gex,  M.  <k  0.  74 ;   25  Law  J. 
Rep.  (N.s.)  Chanc.  82. 
There  being  already  land  on  which  the  old 
chapel  was  built^  the  gift  would  be  good 
for  building  a  new  chapel  on  that  site ;  or, 
the  trustees  might  sell  the  old  site  and  buy 
a  new   one  with  the   proceeds,   and   the 
gift  would  still  be  good  for  building  on 
that^ 

Carter  v.  Qreen^  ubi  supra. 
Mr.  Cole  and  Mr.  L.  Bird^  for  the  next- 
of-kin. — The  gift  is  bad.     It  was  not  till 
long  after  the  testator's  death  that  it  was 
decided  to  buy  a  new  site.     They  cited 
Gihlet  v.  Hobnon,  3  Myl.  k  K.  617. 
Mather  v.  Scott,  2  Keen,  172;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  300. 
Tlie  Attorney  General  v.  HuU,  9  Hare, 
647. 
Mr.  Glasse^  in  reply,  referred  to 
Tatham  v.  Drummond,  10  Jur.  N.S. 
557 ;   a  c.  33  Law  J.  Rep.   (n.s.) 
Chanc.  438. 
Hartshorn  v.  Nicholson^  26  Beav.  58 ; 
s.  c.  27  Law  J.  Rep.  (n.s.)  Chana 
810. 


Mr.  Badnall,   fdr  the  trtistees  of  the 

will 

Mauns,  Y.C.  said  it  was  established  tiiat 
a  mere  naked  bequest  to  build  for  charitable 
purposes  necessanly  carried  with  it  a  direc- 
tion to  purchase  land,  and  was  therefore 
void  under  the  Statutes  of  Mortmain ;  and 
this  had  never,  until  recently,  been  called 
in  question.  Lord  Eidon's  words  in  The 
Attorney  General  v.  Dames  (1),  had  been 
cited  over  and  over  again :  "  It  is  now 
clearly  established  that  unless  the  testator 
distinctly  points  to  some  land  already  in 
mortmain  the  Court  will  understand  him 
to  mean  that  an  interest  in  land  is  to  be 
purchased,  and  the  gift  is  not  good.**  This 
was  followed  in  Pritchard  v.  Arbouin  (2), 
and  again  in  Giblett  v.  Hobson,  whidi  was 
a'  strong  case.  There  the  words  were 
^  6y000l.  towards  building  almshonses  for 
the  said  institntion."  The  bequest  was  held 
void  by  Shadwell,  V.C.  (5  Shn.  651),  and 
his  decision  was  confirmed  by  Lord 
Brougham,  who  said  (3  MyL  ^  K.  530), 
''The  onus  of  shewing  that  the  intention 
of  the  testator  was  restrained  vnthin  lawful 
limits  is  upon  the  party  seeking  to  take 
the  bequest  out  of  the  statute;  and  in  one 
way  or  another,  but  especially  ^ere  it  is 
to  be  by  matter  dehors,  that  is,  by  consi- 
dering to  what  circumstances  the  instru- 
ment was  applied,  the  intention  must 
appear  absolutely  certain  and  clear  to 
exclude  the  employment  of  the  fund  in 
purchasing  land,  and  must  not  be  a  matter 
of  speculation  or  conjecture."  That  was 
to  say,  if  the  will  did  not  forbid  the  emj^oy- 
ment.of  the  money  in  the  purchase  of 
land,  the  bequest  was  void.  The  doctrine 
was  again  so  stated  in  Mather  v.  Ssott  (3). 
He  was  surprised  then  to  hear  that  the 
House  of  Lords  had  set  aside  all  these 
decisions  in  their  judgment  in  Pkifyx>U  ▼. 
8t.  Georges  Hospital.  In  that  case  Lord 
Cranworth  reviewed  all  the  previous  audio- 
rities,  including  Pritehard  v.  Arbouin^ 
GibleU  V.  Hodson  and  Mather  y.  Scott, 
with  approbation,*  and  the  doctrines 
therein  laid  down  were  confirmed.  Lord 
Wensleydale's  judgment  was  to  the  same 
effect     The  same  principles  were  asserted, 

(1)  9  Ves.  635. 

(2)  8  Ru88.  456. 

(3)  2  Kwn,  172;  •.c,  6  Law  J.  (k.b.)CIiwic  800. 
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by  Lord  Westbury,  in  Tatham  v.  Drumr 
tnondy  and  by  the  present  Lord  Chancellor 
when  Vice  (5ianceUor,  in  Dttnn  v.  Bamas 
(4).  The  principle  therefore  was  undoubted ; 
and  the  only  question  in  PhilpoU  v,  S^, 
Georges  Hospital  was  whether  Lord  Beau- 
champ's  bequest,  although  it  expressly 
forbade  the  purchase  of  land,  could  he 
construed  as  having  a  tendency  to  bring 
land  into  mortmain.  The  Master  of  the 
Rolls  held  it  could,  and  the  House  of  Lords 
reversed  the  decision.  I^  in  the  present 
case,  the  testator  had  similarly  forbidden 
the  purchase  of  land,  it  would  have  fallen 
within  that  principle.  But  it  was  necessary 
that  he  should  do  so  expressly,  and  that 
parties  should  be  able  to  decide  on  the 
face  of  the  will  whether  the  bequest  was 
good  or  not  As  th^  testator  had  not  done 
so,  the  bequest  must  be  held  to  be  void ; 
and  he  should  not  have  called  on  counsel 
to  oppose  it  but  for  the  case  of  Booth 
y.  Carter,  He  could  not  distinguish  that 
case  from  the  present  There  the  words 
were  ^*  to  be  applied  towards  the  erection 
of  a  new  chapel,"  which  were  identical 
with  those  of  this  will  But  with  all 
respect  to  the  Master  of  the  Bolls,  he  could 
not  follow  him  in  his  decision,  which  was 
opposed  to  all  authority  and  principle,  and 
calculated  to  introduce  much  embarrass- 
ment His  Lordship  admitted  that  his 
judgment  went  beyond  the  cases  dted, 
and  seemed  to  have  allowed  his  opinion 
to  be  influenced  by  circumstances  outside 
the  will.  This  was  exactly  what  Sir  L. 
Shadwell  and  Lord  Cranworth  had  refused 
to  doj  and  he  (Vice  Chancdlor  Malins) 
must  follow  their  example;  He  should 
adhere  to  the  rule  that  a  bequest  for  the 
purpose  of  building  involved  the  acquisi- 
tion of  land  whereon  to  build,  unless  the 
contrary  was  expressly  stated,  and  was 
therefore  void.  The  fund  must  go  to  the 
next-of-kin,  after  providing  for  the  costs  of 
all  parties  to  the  petition. 

SoUciton— Measn.  Gregory,  RowcUffes  k  Rawle, 
for  petitioners;  Messrs.  Clwke,  Woodcock  & 
Rylaod,  agents  for  Mr.  J.  Standriog,  jun.,  Roch- 
dale, for  other  parties  interested. 

(4)  1  Kay  &  J.  596. 


QlPFARD,  L.J. 
July  9. 


In  re   thb    joint-stock 

DISCOUNT  OOMPANT. 
(P7FS'8  €096,) 


Company — Dtssolution  and  Wtnding-up 
— Contributory. 

Where  a  person's  name  has  been  im- 
properly placed  upon  the  list  of  contri- 
butorieSf  his  right  to  have  it  removed  is  not 
affected  by  the  fact  that  there  is  no  person 
in  existence  who  ought  to  be  put  upon  the 
list  in  his  stead. 

The  question  on  this  appeal  was,  whether 
Dr.  Fyfe's  name  ought  not  to  be  removed 
firom  the  list  of  contributoriee  upon  which 
it  had  been  placed  by  the  official  liquidator. 
It  appeared  that  Dr.  Fyfe's  name  was 
upon  the  register  of  shareholders  at  the 
time  the  company  was  ordered  to  be  wound 
up,  and  therefore  his  name  was  included 
in  the  list  of  contributories.  He,  however, 
established  a  case  similer  to 

Nation's  case,  36  Law  J.  Rep.  (n.s.) 

Chanc.  112,  and 
Shipman's  case,  37  Law  J.  Rep.  (n.s.) 
Chanc.  193 :  s.  c.  Law  Rep.  5  Eq.  219, 
by  which,  as  his  Lordship  helc^  one  Straw- 
bridge  ought  long  previously  to  have  been 
registered  as  the  holder  of  the  shares  in 
question.    The  facts  of  this  contention  do 
not  call  for  a  report.  A  difficulty,  however, 
was  suggested  by  the   official  liquidator 
arising  from  the  &ct  that  Strawbridge  was 
dead,  and  had  no  legal  personal  represent- 
ative, and  therefore  there  was  no  person 
to  substitute  for  Dr.  Fyfe. 
Mr,  Jackson,  for  Dr.  Fyfe. 
Mr,  Locock  Wd>b,  for  the  official  liqui- 
dator,  contended  that,   under  the  above 
circumstances,  Dr.  Fyfe*s  name  must  remain 
on  the  list.    There  had  been  no  case  where 
a  name  has  been  taken  off  without  putting 
another  on.    He  referred  to 

The  Mexican  and  South  American 
Company  ( ShewelVs  caxe),  37  Law 
J.  Rep.  (n.s.)  Chanc.  353;  s.  c.  Law 
Rep.  2  Ch.  387. 
Shipman's  case,  37  Law  J.  Rep.  (n.s.) 
Chanc.  193;  s.c.  Law  Rep.  5  Eq.  219. 

Lord  Justice  Giffabd,  after  dealing 
with  the  other  part  of  the  case,  said — There 
was  only  one  other  point  raised.  It  was 
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said  that  Dr.  Fyfe's  name  could  not  now 
be  removed,  because,  as  Strawbridge  is 
dead,  without  any  legal  personal  represen- 
tative, there  is  no  one  whose  name  can  be 
substituted  for  his.  But,  as  I  am  of  opinion 
that  his  name  ought  not  to  have  been  on 
the  list,  I  must  now  remove  it 

Solknton  —  Messrs.  lAwnaoe,  Plews,  Boyer  & 
Baker,  for  offidsl  liquidAior;  Messrs.  Walker 
ftSoDs,  forDr.Fyfe. 


23.      /  ^" 


re  chawnbr's  tbttsts. 


Maliks, 
July  23. 

Will — Power  to  Mortgage — Power  of 
Sale. 

A  power  of  sale  is  incident  to  a  mortgage; 
therefore^  where  trustees  are  directed  to  raise 
money  by  m^ortgage  they  are  justified  in 
inserting  a  power  of  sale.  The  Court  will, 
however y  see  thai  the  exercise  of  it  is  properly 
guarded. 

Testator  was,  at  the  date  of  his  will, 
seised  of  an  estate  called  Manor  Farm,  and 
had  also  contracted  to  purchase  a  second, 
the  Goodeve  estate.  In  July,  1868,  he 
made  his  will,  directing  that  his  personalty 
be  exonerated  from  Uie  payment  of  the 
purchase-money  for  the  Qoodeve  estate, 
and  that  the  same  should  be  ndsed  by 
mortgage  of  both  the  aforesaid  estates; 
and,  subject  to  such  mortgage,  he  created  a 
term  of  1,000  years  in  his  said  real  estate 
for  the  purposes  therein  declared,  with 
ultimate  devises  for  life  and  in  fee.  In  the 
September  following,  testator  being  desirous 
of  completing  the  purchase  of  the  GkKxieve 
estate,  entered  into  an  agreement  to  borrow 
10,000^.  for  that  purpose  upon  a  mortgage 
of  that  estate  and  of  the  Manor  Farm 
estate,  and  some  steps  were  taken  towards, 
the  completion  of  the  mortgage ;  but 
eventually  he  borrowed  the  required  sum 
from  his  bankers  upon  the  security  of  a 
deposit  of  the  title-deeds  of  the  Manor 
Farm  estate.  The  conveyance  of  the  (Good- 
eve estate  was  executed  on  the  20th  of 


November,  1869,  and  on  the  23rd  the 
testator  died  The  trustees  of  his  will,  being 
advised  that  they  were  still  bound  to  carry 
out  the  direction  contained  therein  and  to 
exonerate  the  testator's  personalty  from 
the  payment  of  the  purchase-money  of  the 
Qoodeve  estate,  proceeded  to  carry  out 
the  original  agreement  for  a  mortgage 
which  had  been  entered  into  and  partially 
carried  out  by  the  testator;  but  the  pro- 
posed mortgagees,  requiring  the  insertion  of 
a  power  of  sale,  raised  the  question  whether 
by  the  direction  to  mortgage  the  trustees 
were  authorized  to  give  a  power  of  sale. 

This  was  a  petition,  by  the  trustees, 
under  Lord  St  Leonards'  Act  (22  &  23 
Vict  c.  35.  &  30.)  for  the  opinion  of  the 
Court  on  the  above  question. 

Mr,  Wingfield  submitted  the  questions 
to  the  Court     He  cited 

Cook  V.  Dawson^  29   Beav.   123;   s.c. 
30  Law  J.  Rep.  (n.s.)  Chanc  359 
8.  c.  3  De  Gex,  F.  k  J.  127. 
Bridges  v.  Longman,  24  Ibid.  27. 
The  case  of 

ClarkeY,  the  Royal  Panopticony  4Drew. 

26;  s.c  26  Law  J.  Rep.  (N.8.)Chanc 

830;  8.C.  27  Law  J.  Rep.   (n.s.) 

Chanc.  207, 

in  which  Kindersley,  Y.C.  held  that  express 

power  must  be  given  to  enable  trustees  to 

insert  a  power  of  sale  in  a  mortgage,  was 

decided    before     Lord    Cranworth's    Act 

(23  &  24  Vict  c  145). 

Mr.  W.  W.  Streeteny  for  the  respondents. 

Maliks,  V.C.  said  he  agreed  entirely 
with  the  opinions  expressed  by  the  Master 
of  the  RoUs  in  the  cases  dt^  Common 
sense  required  that  a  mortgage  should 
contain  a  power  of  sale.  Mortgagees  would 
not  advance  their  money  without  it ;  and 
he  had  never  seen  a  mortgage  in  which  it 
was  omitted.  The  power  of  sale  must, 
however,  be  properly  guarded  by  a  proviso 
that  it  should  not  operate  until  de&ult  had 
been  made  in  the  payment  of  principal  or 
interest  for  six  months  after  notice  given. 

Solicitors— Mr.  8.  Adams  Beck,  fur  patttioDsn; 
Mr.  C.  A.  Wright,  for  respondents. 
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CASES  ON  APPEAL  IN  BANKRUPTCY 


COMMENCING    WITH 

MICHAELMAS  TERM,  32  VICTORIA. 


Lords  Jdstiobs. 
Nov.  6. 


In  re  pigkebino. 


Debtor  and  Creditor — Composition  Deed 
— Schedule  of  Debts — Unpaid  Shares  in  a 
Company — Bankruptcy  -4c<,  1861,  *.  192. 

The  schedule  of  debts  in  a  trust  deed  exe- 
cuted by  a  debtor  under  the  \%2nd  section 
of  the  Bankruptcy  Act,  1861,  must  include 
not  only  the  amount  of  unpaid  calls  already 
made,  but  also  a  fair  estimcUe  of  future 
ecUls  upon  shares  in  a  company  held  by  the 
debtor,  if  the  company  is  being  wound  up, 

Secus  if  the  company  is  not  being  wound 
ftp. 

This  was  an  appeal  from  an  order  of 
Mr.  Commissioner  Winslow,  allowing  Mr. 
I^fitte,  a  creditor  of  Mr.  Pickering,  to 
issue  execution  upon  a  judgment  recovered 
against  him,  notwithstanding  the  registra- 
tion of  a  deed  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861.  The  question 
argued  was  as  to  the  validity  of  the  deed, 
which  had  been  impugned  before  his 
Honour  upon  the  ground  that  the  schedule 
of  debts  was  inaccurate,  and  that  if  it  had 
been  properly  made  out  there  would  not 
have  been  the  requisite  majority  of  assent- 
ing creditora 

The  facts  were  as  follows : 

Mr.  Pickering  had  been  a  director  of  the 
International  Contract  Company,  which  at 
the  date  of  the  deed  was  in  Uquidation. 
The  number  of  shares  for  which  he  was 
placed  upon  the  list  of  oontributories  was 
6,645  shares,  of  50/.  each,  upon  which  lOL 
Niw  SsRiKs,  88.— Barkb. 


had  been  paid.  At  the  date  of  the  deed  a 
call  of  5L  had  been  made,  leaving  35/.  per 
share  then  uncalled.  Mr.  Pickering  had 
entered  in  his  deed  as  a  debt  the  sum  of 
50,725/.  in  respect  of  the  call  of  5/.  per 
share  upon  10,145  shares,  placing  a  memo- 
randum against  them  that  the  debt  was 
disputed. 

No  mention  was  made  of  the  uncalled 
part  of  the  capital.  In  his  examination, 
when  asked  what  were  his  grounds  for  dis- 
puting the  debt,  he  replied  that  he  did  not 
think  that  he  was  liable  upon  so  many 
shares,  the  {act  being,  as  above  mentioned, 
that  he  was  only  on  the  list  of  oontributories 
for  a  less  number. 

Upon  the  motion  being  made  before  the 
Commissioner,  Mr.  Pickering  put  in  some 
evidence  that  he  had  a  right  of  set-off 
against  the  company  in  respect  of  some 
large  claims  against  the  company.  The 
nature  of  these  claims  however  did  not 
appear.  It  appeared  that  the  company 
would  require  all  their  capital  to  pay 
their  debts ;  and,  in  fact,  calls  to  the  full 
amount  of  the  shares  had  been  made  since 
the  date  of  the  deed.  The  liquidator  was 
not  an  assenting  creditor,  and  if  the  whole 
40/.  per  share  were  to  be  considered  a 
debt  for  the  purpose  of  ascertaining  the 
majority  of  assenting  creditors  there  would 
not  have  been  the  requisite  majority  to 
support  the  deed.  Under  these  circum- 
stances the  Commissioner  held  the  deed  to 
be  bad.  There  were  some  other  points 
raised  in  the  case,  which,  however,  in  the 
view  taken  by  the  Court  upon  the  principal 
question,  beoune  immateriaL 
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Mr.  A,  E.  Miller  (Mr,  Roxburgh  with 
him),  for  the  appellant. — First,  the  debtor 
was  not  bound  to  insert  in  his  deed  as  a 
debt  anything  in  respect  of  the  shares, 
except  the  call  that  had  been  made.  For 
if  it  were  otherwise,  what  a  difficulty 
there  would  be  in  every  case  where  a 
debtor  possesses  shares  not  fully  paid  up  ! 
He  never  would  be  able  to  register  a  deed 
if  the  company  should  not  assent,  for  there 
would  almost  always  be  an  overwhelming 
amount  in  respect  of  the  uncalled  capital. 
Until  the  call  is  made  there  is,  in  fact,  no 
debt— 

The  Companies  Act,  1862,  m.  38,  75. 
How  can  any  debtor  judge  what  calls  are 
likely  to  be  made  ?  Suppose  that  no  calls 
be  made,  is  a  company  which  is  not  and 
never  will  be  a  creditor  to  have  an  almost 
absolute  power  of  controlling  the  rights  of 
other  creditors  f 

[Lord  Justicb  Wood. — When  the  com- 
pany is  a  going  concern,  not  in  course  of 
winding-up,  there  is  no  debt  provable  in 
respect  of  unpaid  capital,  and  the  bank- 
rupt is  not  discharged  from  his  liability 
—  Martin's  Patent  Anchor  Company  v. 
Morton  (1).  But  is  not  the  case  quite 
different  when  the  company  is  being 
wound  up  1] 

I  submit  not  Until  the  call  is  made 
nothing  can  be  proved.   Next,  Mr.  Picker- 
ing had  a  complete  set  off  against  all  calls. 
His  claims  against  the  company  exceed  not 
only  the  amount  of  the  calls  made  since  the 
date  of  the  deed,  but  even  the   5/.  calls 
which  he  had  inserted  in  the  deed.  There- 
fore the  company  could  not  really  exendse 
any  power  of  assenting  to  or  dissenting  from 
the  deed;  consequently  the  deed  is  good. 
In  re  Duckworth^  36  Law  J.  Rep.  (n.s.) 
Bankr.  28;  s.c.   Law   Rep.    2   Ch. 
678. 

Mr,  De  Otx  and  Mr,  Reedy  for  the 
respondent,  Mr.  Lafitte,  the  judgment 
creditor. — Under  a  bankruptcy  a  liquidator 
can  prove  for  an  estimated  amount  of 
future  calls — Compameit  Act^  1862,  s,  75; 
therefore  an  estimated  amount  of  future 

(1)  87  Law  J.  Rep.  (r.b.)  Q.B.  98;  b.  a  Law 
Rep.  8  Q.B.  806:  see  alao  Genenl  Discount  Com- 
pany V.  Stokes,  17  Com.  B.  Bepw  K.S.  765  ;  s.  o. 
34  Law  J.  Rep.  (n.s.)  C.P.  25,  Ex  p^rte  Hastie, 
88  Law  J.  Rep.  (v.s.)  Chanc  48. 


caUs  ought  to  be  included  in  the  schedule 
of  debts,  which  ought  to  contain  every  d^ 
that  would   be  provable  in  bankruptcy. 
Lord  Kingdown*s  exposition  of  the  law  in 
WiUiams  v.  Harding,  36  Law  J.  Rep. 

(K.S.)  Bankr.  25 ;  s.  c  Law  Rep.  1 

K  <fe  L  Ap.  9, 
clearly  shews  that  these  calls  constituted 
a  debt  before  the  date  of  the  deed.  Next, 
as  to  the  alleged  set-of^  there  is  not  the 
slightest  evidence  of  its  existence  such  as 
the  Court  can  notice.  It  is  clearly  a  m^e 
claim,  the  validity  of  which  is  disputed 
and  more  than  doubtful;  therefore  the  debt 
upon  the  calls  ought  to  be  taken  into 
account  for  the  purpose  of  calculating  the 
number  of  assenting  creditors  without  any 
reference  to  this  set-off — 

Ex  parte  Middleton^  33  Law  J.  R^. 

(N.S.)  Bankr.  36. 
It  is  necessary  to  apply  for  leave  to  issue 
execution,   even    though   we  dispute   the 
validity  of  the  deed — 

Lloyd  V.  Harrisony  35  Law  J.  Repi 

(N.S.)  Q.R  153;  s.c.  Law  Rep.    1 

Q.R  502. 
Ames  V.  Colnaghiy  37  Law  J.  Rep.  (n.&) 

C.P.  159;  s.  c  Law  Rep.  3  C.P.  359. 
They  also  referred  to 

Ex  parte  Morrieon,  in  re  dun,  33  Law 

J.  Rep.  (N.S.)  Bankr.  47, 
in  support  of  their  contention. 

Mr,  Roxburgh,  in  reply,  was  stopped  by 
the  Court 

LoBD  JusTics  Wood. — It  appears  to  us 
that  this  debtor  has  not  complied  with  the 
requisitions  of  the  Bankruptcy  Act,  1861. 
Under  section  192.  of  that  act  he  is  bound 
to  make  out  a  list  of  creditors  and  a  state- 
ment of  his  liabilities,  and  dissentient 
creditors  are  only  bound  if  the  statement 
is  accurate.  It  is  on  oath,  and  is  taken  to 
be  prima  facie  true.  It  ought  to  contain 
sudi  debts  as  would  be  provable  in  bank- 
ruptcy. Now,  if  the  matter  were  in  bank- 
ruptcy, what  would  be  the  result  in  the 
circumstances  of  this  easel  We  find  that  in 
the  first  part  of  the  75th  section  of  the 
Companies'  Act,  1862,  there  is,  as  Lord 
Kingsdown  has  remarked,  a  plain  statutory 
declaration  that  a  person  executing  a  com- 
pany's deed  of  settlement  becomes  a  debtor 
liable  to  pay  all  calls  afterwards  made, 
although,   of  course,    not  payable   until 
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they  are  mada  The  section  then  in  the 
second  part  provides  for  the  estimation 
of  future  calls.  Therefore  we  have  a  debt 
when  the  deed  of  settlement  is  executed, 
but  so  long  as  the  company  is  a  going 
concern  it  is  not  a  debt  that  can  be  esti- 
mated; but  when  the  company  is  being 
wound  up  the  state  of  things  in  this  respect 
entirely  changes,  because  then,  by  positive 
enactment,  it  is  necessary  to  estimate  the 
liability;  tiie  debt  must  in  fact  be  ascer- 
tained as  best  it  can  be.  The  debtor,  then, 
when  executing  the  deed  under  the  Bank- 
ruptcy Act,  1861,  knows  that  these  calls 
constitute  a  debt  capable  of  estimation,  a 
mode  of  estimating  which,  in  point  of  &ct, 
is  provided,  for  the  liquidator  can  do  it. 
He  must  then  state  his  indebtedness  in 
respect  of  all  future  calls,  from  which,  it  is 
to  be  observed,  since  they  can  be  proved, 
he  obtains  a  release.  This  settles  the  pre- 
sent case,  for  there  does  not  appear  to  have 
been  any  doubt  as  to  the  amount  of  the 
calls,  and  the  required  estimate  involved 
no  difficulty  whatever,  because  the  whole 
amount  unpaid  was  required.  The  only 
answer  that  he  gives,  which  remains  to  be 
disposed  of,  is  this  alleged  set-off.  He  says 
that  in  reality  the  company  owes  a  larger 
amount  than  the  calls.  But  this  seems  some- 
thing very  shadowy  as  opposed  to  the  dear 
and  undoubted  debt  for  calls.  In  order  to 
take  advantage  of  such  a  claim  he  must  make 
a  full  disclosure  of  its  nature.  There  were 
some  other  points  raised  in  the  argument 
which  I  think  it  unnecessary  to  decide. 

Lord  Justice  Sblwyn. — Considering 
the  effect  which  a  trust  deed  has  upon  the 
right  of  dissentient  creditors,  it  is  incumbent 
upon  the  debtor  to  make  a  strictly  accurate 
statement  of  all  matters  properly  included. 
Here  the  debtor  being  a  director  must  have 
had  a  considerable  knowledge  of  the  affairs 
of  this  company.  He  does  not  allege  that 
there  was  any  change  after  he  ceased  to  be 
director,  and  it  was  morally  certain  that  the 
whole  nominal  amount  of  the  shares  would 
be  required  for  payment  of  debts.  Therefore, 
according  to  law,  and  r^;ard  being  par- 
ticularly had  to  section  75.  of  the  act,  he 
is  bound  to  include  this  amount  among  his 
debts.  His  answer  is,  that  he  has  complied 
with  all  the  requisitions  of  the  Bankruptcy 
Act  by  making  the  statement  before  us 
without  any  reference  to  future  calls.   And 


he  says,  tiiat  even  if  the  future  calls  ought 
to  have  been  included,  still  the  debt  which 
he  owes  would  not  nearly  amount  to  what 
he  has  inserted  because  of  his  counter- 
claims. But  in  view  of  the  facts  of  the 
case,  I  think,  this  statement  is  altogether 
inaccurate.  The  insufficiency  in  respect  of 
the  future  caUs  is  by  no  means  cm^  by 
his  affidavit  as  to  counter-claims,  and  I 
think,  therefore,  the  order  of  the  Commis- 
sioner was  right,  and  this  appeal  must  be 
dismissed,  with  costs. 

Solidton — Meisn.  ConrteiiAy  &  Groome,  for  i^ 
pellant;  Messre.  Clarke,  Son  k  RtkwVinM,  for  re- 
■pondent. 


LOBDS  JUSTICBS. 

Nov.  23. 


In  re  deacon. 


Debtor  and  Creditor — Composition  Deed 
— Assent  of  Majority  of  Creditors, 

Where,  under  a  deed  of  arrangement,  it 
appears  that  the  debtor  retains  for  his  oum 
benefit  part  of  his  property,  the  Court  will, 
on  behalf  of  the  dissenting  minority,  closely 
inquire  into  the  bona  fides  of  the  bargain 
made  with  him  by  the  majority  of  his 
creditors. 

An  officer  in  the  army,  being  indebted  in 
an  amount  which  would  have  been  covered  by 
the  price  of  his  commission  if  sold,  retired 
on  half  pay,  ther^y  receiving  about  half  the 
value  of  his  commission,  and  executed  a 
composition  deed  to  pay  \0s.  in  the  pound, 
which  was  assented  to  by  the  statutable 
majority  of  his  creditor  t.  No  meeting  of  ere- 
ddtors  took  place : — Held,  that  the  deed  was 
not  binding  upon  the  dissenting  minority. 

This  was  an  appeal  from  an  order  of 
Mr.  Commissioner  Holroyd,  refusing  to 
release  the  appellant  from  custody. 

In  July,  1867,  the  appellant.  Major 
Deacon,  was  a  major  in  Uie  army  on  Ml 
pay.  Being  then  indebted  to  his  sister  and 
another  relative,  Col.  Yonge,  in  consider- 
able amounts,  he  executed  a  deed  by  which 
he  assigned  to  them  all  moneys  which 
should  come  to  the  hands  of  his  army- 
agents,  Messrs.  CoxdsCo.,  by  virtue  of  any 
exchange  or  sale  of  his  commission.  A 
memorandum  was  indorsed  on  the  deed. 
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by  which  he  agreed  either  to  sell  the  com- 
miasioo,  or  retire  on  half-pay,  and  in  the 
latter  case  the  sum  to  be  received  on  retire- 
ment was  to  be  paid  to  his  sister  and 
CoL  Yonge,  in  satisfaction  of  their  debt 

After  the  agreement  was  entered  into 
nothing  was  done  as  to  selling  the  commis- 
sion for  some  time.  Mudi  correspondence 
between  the  parties  took  place,  in  which 
Mftjor  Deacon  promised  to  give  immediate 
information  to  Col.  Yonge  of  the  sale  of  the 
commission.  In  September,  1868,  he  sent 
in  his  paper  for  retarement  He  was  then 
arrested  at  the  suit  of  CoL  Yonge,  who 
held  a  judgment  for  his  debt 

On  Uie  2nd  of  November,  1868,  he  exe- 
cuted a  deed  of  arrangement,  whereby  he 
covenanted  to  pay  his  creditors  10*.  in  the 
pound.  This  was  assented  to  by  his  sister 
and  the  requisite  majority  of  his  creditors, 
but  not  by  Col.  Yonge.  No  meeting  of 
creditors  took  place. 

Eds  debts  amounted  to  rather  less  than 
3,200/.,  and  the  sum  which  he  received  on 
retirement  was  1,650/L  He  had  no  other 
assets  but  his  half- pay,  which  was  150^  a 
year.  The  commission,  if  sold,  would,  it 
appeared,  have  realized  more  than  3,200^ 
Under  these  circumstances,  the  Commis- 
sioner made  the  order  now  appealed  from, 
when  the  debtor  applied  to  be  released 
from  custody. 

Sargoodj  Serf,  and  Mr.  Befd,  for  the 
appellant — ^The  Commissioner  thought  that 
In  re  Cowen,  36  Law  J.  Rep.  (N.a) 
Bankr.  41 ;  s.  c.  Law  Rep.  2  Ch.  563, 
applied  to  this  case,  but  we  submit  that  it 
has  no  application,  for  there  is  no  evidence 
whatever  that  the  creditors  acted  from 
motives  other  than  such  as  prudent  people 
might  approve  of.  The  debtor  could  not  be 
required  to  sell  his  commission.  If  he  had 
been  made  bankrupt,  the  creditors  at  the 
utmost  would  have  obtained  a  portion  of  his 
pay  under  section  134.  of  the  Bankruptcy 
Act,  1861.  Why,  then,  should  they  not  with 
prudence  and  wisdom  accept  a  reasonable 
composition  payable  immediately?  As  to 
the  half-pay,  tiiat  is  not  an  asset  which 
can  belong  to  the  creditors.  It  is  pay  for 
services  which  the  retired  officer  may  be 
called  upon  to  render  at  any  nM>ment 

Mr.  Giaase  and  Mr,  W,  R,  Cole  appeared 
for  Col.  Yonge,  but  were  not  called  upon. 


LoED  JusTiOK  Wood. — If  we  examine 
the  case  of  In  re  Cowen  we  find  this,  tiiat 
where  a  man  has  {daoed  himself  in  such  a 
position  that  one  credits  may,  under  a  judg- 
ment, carry  off  all  his  assets,  and  he  then 
takes  steps  to  secure  an  equal  distribution 
among  all  his  creditors  by  deed  of  arrange- 
ment, the  Court  will  not  be  hasty  to  say 
that  he  is  guilty  of  fraud,  whatever  may  be 
the  mode  in  which  he  does  this,  because 
by  this  means  he  acts  fairly  by  aU  his 
(^editors  instead  of  allowing  one  credits 
to  sweep  away  alL  But  he  must  make  a 
distribution  of  all  his  property,  and  that 
rateably,  amongst  his  creditors  ;  and  if  the 
Court  finds  that  he  is  not  parting  with  all, 
but  is  reserving  a  fund  for  his  own  use, 
then  the  question  whether  the  assent  whidi 
may  appear  to  have  been  given  to  his 
scheme  of  arrangement  was  an  assent  with- 
in the  meaning  of  the  act,  is  a  question  into 
which  the  Court  will  inquire  dosely.  The 
Court  will,  in  order  to  protect  the  minority, 
inquire  whether  the  majority,  whose  opin- 
ion is  to  bind  the  minority,  have  arrived 
at  their  opinion  by  a  consideration  of  their 
own  pecuniary  interests,  or  whether  Uie 
assent  has  been  given  from  some  other 
motive,  such  as  a  desire  to  protect  the 
debtor.  In  In  re  Coroen  the  CJourt  found 
that  the  creditors  had  taken  no  steps  to 
ascertain  what  was  the  amount  of  the  pro- 
perty, or  what  the  debtor  was  giving  up. 
No  meeting  had  been  held  by  tiiem,  and  in 
fact  the  debtor  was  retaining  a  portion  of 
his  property.  In  such  a  state  of  circum- 
stances the  Court  concluded  that  the  assent 
could  not  have  been  given  bona  fide.  In 
the  present  case  this  gentleman,  having  a 
commission  in  the  army,  in  July,  1867,  ar- 
ranged with  some  relatives  who  were  credi- 
tors that  he  would  raise  by  sale  or  exchange 
of  his  commissiim  a  sum  of  money  to  pay 
his  debts,  and  that  all  moneys  so  to  arise 
should  pass  through  Messrs.  Cox  &  Ca's 
hands.  A  memorandum  indorsed  upon  the 
deed  making  this  arrang^nent  states  that 
it  was  contemplated  that  he  should  retire 
upon  half-pay,  although  that  was  not  men- 
tioned in  the  deed,  and  that  the  sum  to  be 
paid  on  his  so  retiring  should  be  paid  over 
under  the  deed.  He  retired  accordingly,  and 
if  the  sum  paid  on  his  retirement  had  been 
the  whole  of  his  property  there  would  have 
been   nothing  to  throw  suspicion  on  the 
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arrangement  afterwards  made,  that  this 
sum  should  be  given  up  to  the  general  cre- 
ditors. In  re  Cowen  would  have  had  no 
application.  But,  in  fact,  he  has  at  the  time 
of  making  the  arrangement,  and  retains  at 
the  present  moment,  that  which  constitutes 
half  his  property.  He  retains  in  the  form 
of  half-pay  that  which,  if  it  had  been  real- 
ized by  selling  the  commission  instead  of 
retiring,  would  have  enabled  him  to  pay  his 
creditors  in  full  He  does  not  sacrifce  all 
his  property  so  as  to  pay  in  fulL  Instead 
of  that,  he  adopts  a  course  which  the  Court 
cannot  sanction ;  and  looking  at  the  con- 
duct of  his  assenting  creditors,  seeing  that 
they  have  taken  no  pains  to  secure  the  un- 
appropriated fund,  there  is  nothing  to  shew 
that  they  considered  whether  the  composi- 
tion which  they  agreed  to  accept  wsa 
reasonable  or  not.  The  necessary  inference 
seems  to  be  that  they  were  influenced 
by  other  considerations  than  their  own 
interest  in  being  content  to  accept  a 
composition  not  extending  to  the  whole 
property. 

I  agree,  therefore,  with  the  Commissioner 
in  this  case,  and  the  appeal  must  be  dis- 
missed, with  costs. 

Lord  Justigs  Sblwyn  concurred. 

Solkntora — Mr.  C.  J.  Vyner,  (or  the  appeHant; 
Metnrs.  Diuigerfield  ft  Fnwer,  for  the  detaining 
creditor. 


Lords  Justices.  )  Ex   parte   N0RRI8,  t»  re 
Jan.  22.        j  biddulph. 

Proof  of  Debt— Breach,  of  Trust. 

By  a  toill  and  seven  codicils  the  three 
executors  were  made  residuary  legatees  sub- 
ject to  a  life  interest^  and  although  no  valid 
trust  had  been  created^  they  had  always 
treoJted  themselves  as  not  being  beneficially 
interested.  By  an  eighth  codicil  the  re- 
siduary gift  was  converted  into  a  trtist  for 
certain  other  persons,  subject  to  the  life 
estate.  The  eighth  codicil  was  not  proved  or 
discovered  for  many  years  after  the  testa- 
trix s  death.  In  the  meanwhile,  and  during 
the  lifetime  of  the  tenant  for  life,  the  execu- 
tors invested  part  of  the  funds  upon  a  secu- 


rity which  would  be  an  improper  one  for 
investment  by  trustees,  and  which  afterwards 
proved  deficient.  The  security  was  appro- 
priated to  the  purposes  of  the  trusts  of  the 
eighth  codiciL  It  did  not  appear  whether  the 
tenant  for  life  consented  to  the  investment, 
but  she  received  the  interest  during  her  life, 
and  did  not  in  fact  suffer  from  the  insuffi- 
ciency of  the  security: — Held,  that  a  proof 
against  the  estate  of  one  of  the  trustees  who 
had  become  bankrupt  for  the  deficiency  was 
good. 

This  was  an  appeal  from  an  order  of  Mr. 
Conmiissioner  Holroyd,  refusing  a  proof 
for  a  debt  of  1,81 9/L  \5s.,  claimed  against 
the  separate  estate  of  A.  W.  Biddulph,  as 
the  bdance  of  a  sum  of  3,000/.  after 
realising  a  security  for  the  same. 

The  circumstances  were  as  follows : 

By  her  will  and  the  first  seven  codicils 
thereto,  made  in  the  year  1824,  the  Coun- 
tess de  Front  gave  the  residue  of  her  estate 
to  her  executors,  W.  V.  Fry,  A.  Wright 
Biddulph  and  J.  Wright,  upon  trust  for  her 
sbter  S.  Neve  for  life,  and  subject  thereto 
for  themselves  absolutely. 

It  appeared  that  the  testatrix  was  an 
ardent  Roman  Catholic,  and  that  it  was 
privately  understood  by  the  executors  that 
they  were  to  devote  the  residue  bequeathed 
to  them  to  Roman  Catholic  purposes.  But 
no  trust  was  ever  formally  constituted  for 
that  purpose. 

By  an  eighth  codicil  to  the  will,  dated 
the  20th  of  April,  1824,  the  testatrix  de- 
clared that  she  had  bequeathed  the  residue 
of  her  personal  estate  to  her  executors  in 
trust  only,  and  directed  them,  after  payment 
thereout  of  certain  sums  therein  referred  to, 
to  pay  one  moiety  to  the  Catholic  bishop 
for  the  time  being  of  the  London  district, 
the  vicar-general  of  the  same  district,  the 
president  of  St  Edmund's  College,  and  to 
John  C^age,  and  the  other  moiety  to  the 
Catholic  bishop  of  the  midland  district, 
the  vicar-general  of  the  same  district,  the 
president  of  St  Mary's  College,  Oscot,  and 
John  Qage. 

The  testatrix  died  on  the  7th  of  January, 
1830. 

The  will  and  the  first  seven  codieib  were 
proved  by  the  executors  in  the  following 
month.  The  existence  of  the  eighth  codicil 
was  not  communicated  to  the  executors. 
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and  was  only  brought  to  li^^t  in  the  year 
1841,  having  been  in  the  poaaemion  of 
Mr.  Qage. 

The  two  executors,  Mr.  Biddulph  and 
Mr.  Wright,  were  partners  in  a  banking 
business,  carried  on  by  them  with  a  Mr. 
Jemingham,  under  the  firm  of  Wright,  Bid- 
dulph &  Co.  With  this  firm  the  executors 
had  a  banking  account,  bearing  their  title 
as  executors  and  trustees  of  the  Countess 
de  Front's  will 

The  banking  firm,  in  the  year  1834,  made 
large  advances  to  Sir  G.  Duckett,  to  the  ex- 
tent of  15,0002.,  upon  the  security  of  a  third 
mortgage  of  a  canal,  dated  the  8th  of  May, 
1 834,  made  in  favour  of  Wright  and  Jeming- 
ham. Part  of  the  money  so  advanced  was 
considered  to  belong  to  the  countess's  estate; 
and  by  a  deed-poll,  dated  the  31st  of  May, 
1836,  executed  by  Wright  and  Jemingham, 
after  reciting  that  the  moneys  advanced 
upon  the  mortgage  were  not  the  moneys 
of  Wright  and  Jemingham,  but  belonged 
to  the  persons  and  in  the  proportions  therein 
mentioned,  it  was  declared  that  they 
(Wright  and  Jemingham)  held  the  said 
mortgage  in  tmst,  as  to  3,0001.,  part  of  the 
money  thereby  secured,  upon  trust  for 
A.  W.  Biddulph,  J.  Wright  and  Dr.  Fryer, 
as  trustees  of  the  will  of  the  Countess  de 
Front,  and  in  priority  over  the  residue  of 
the  15,0002.  as  therein  mentioned. 

The  firm  of  Wright,  Biddulph  &  Co. 
became  bankrapt  on  Uie  17th  of  December, 
1840. 

Dr.  Fryer  proved  against  the  estate  for 
the  money  standing  to  the  trustees'  account 
beyond  the  3,000/.,  but  did  not  then  prove 
for  that  sum. 

The  eighth  codicil  was  proved  on  the 
1st  of  October,  1841.  The  exact  period 
when  it  first  became  known  to  the  executors 
did  not  appear,  Mr.  Biddulph  in  his  affi- 
davit only  declaring  that  it  had  come  to  his 
knowledge  since  the  will  had  been  proved. 

The  tenant  for  life,  S.  Neve,  died  on  the 
22nd  of  September,  1842. 

When  the  securi^  was  realized  there  was 
a  deficiency  of  the  sum  now  sought  to  be 
proved. 

In  the  year  1858  a  proof  was  tendered 
for  this  amount  against  the  separate  estate 
of  Jemingham,  but  it  was  rejected  on  the 
ground  that  he  was  not  a  trustee  and  had 
not  such  knowledge  of  the  trust  as  could 


render  him  liable  for  a  breach  of  trust,  the 
investment  having  been  made  with  the 
sanction  of  those  who  had  legal  control 
over  the  money,  and  were  moreover,  accord- 
ing to  the  then  known  state  of  the  trust, 
absolute  owners  of  the  money,  subject  only 
to  the  life  interest  of  S  Neve. 

The  claim  was  now  made  by  the  preeent 
legal  personal  representative  of  the  conntees 
agaiitM  the  separate  estate  of  A.  W.  Bid- 
dulph ;  but  the  Commissicmer,  tfiinking  it 
was  govemed  by  the  former  case  against 
Jemingham's  estate,  refused  the  proof. 

The  case  alluded  to  is  reported  mb  moot. 
ExparU  BameweU,  in  re  Biddulpky  6  De 
Oex,  M.  k  Q.  801. 

Mr,  De  Oex  and  Mr.  Ramadgey  for  the 
appellants. — This  case  is  in  no  way  governed 
by  Jemingham's  case,  for  Joniz^am  was 
not  a  trustee,  and  never  committed  any 
breach  of  trust  Here  Mr.  Biddulph  was 
deariy  a  trustee.  There  is  no  evidence 
that  the  tenant  for  life  consented  to  the 
investment  It  is  trae  that  the  trustees 
seemed  to  be  absdute  owners  (subject  to 
the  life  interest),  but  it  is  certain  that 
they  did  not  consider  that  in  honour  they 
could  appropriate  the  money,  and,  in 
fSact,  they  were  mere  trustees.  They  had 
never  done  anything  to  approi»iate  the 
fund  or  divide  it  It  is  admitted  that  the  in- 
vestment was  such  that  it  constituted  a 
breach  of  trust  if  the  executors  were  to  be 
considered  as  trustees.  It  cannot  be  dis- 
puted that  when  distribution  has  taken 
place  under  a  mistake,  you  may  foUow  the 
assets  into  the  hands  of  those  who  have 
received  them  and  require  them  to  refund. 
This  alone,  in  every  event,  would  enable 
us  to  support  this  proof  as  to  one-third — 

Anan,,  1  P.  Wms.  495. 

Edward$  v.  Freeman,  2  Ibid.  435. 
A  distinction  is  taken :  when  the  distribution 
is  made  under  decree  of  Court  the  claim 
against  individual  beneficiaries  for  refund- 
ing is  only  pro  rata  ;  but  when  it  is  made 
out  of  court  you  may  require  any  legatee 
to  refund  the  whole  of  Ms  legacy ;  but  the 
right  to  refund  is  clear — 

Todd  V.  Studholme,  3  Kay  k  J.  324; 

S.C.  26  Law  J.  Rep.  (n.s.)  Chanc.  271. 

We  had  a  perfect  right  to  appropriate  the 

security,   realize  it,   and  then   jfurove  for 

the  difference;  and  since  this  was  a  breach 
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of  trusty  although  made  under  peculiar 
circumstances,  in  consequence  of  the  exe- 
cutors' ignorance  of  the  nature  of  their 
trust,  we  are  entitled  to  take  this  course — 
Mant  y.  Leith,  5  Bear.  524 ;  s.  c.  21 
Law  J.  Rep.  (n.s.)  Chanc.  719. 
Whichever  way,  therefore,  you  look  at  the 
case,  whether  the  proof  be  grounded  on 
breach  of  trust,  or  upon  the  right  of  requir- 
ing legatees  to  refund,  it  is  well  founded. 

Mr,  Amphlett  and  Mr.  ElderUm^  for  the 
assignees. — We  say  there  was  no  breach  of 
trust,  for  at  the  date  of  the  investment  the 
executors  were  absolute  owners,  according 
to  all  appearances.  The  question  as  to  the 
consent  of  the  tenant  for  life  is  immaterial, 
because  she  was  not  damnified;  she  received 
the  interest  and  made  no  complaint.  There 
is  no  evidence  that  she  did  not  consent 
The  security  was  taken,  and  that  is  all  that 
the  claimant  could  properly  ask  for.  As,  in 
feicty  the  executors  derived  no  benefit  from 
the  property,  why  should  their  estates  be 
liable  t  They  considered  they  had  a  perfect 
right  to  lend  the  money  as  they  did,  and 
although  it  may  be  that  in  honour  they 
considered  themselves  bound  to  apply  the 
interest  for  Catholic  purposes,  that  is  quite 
beside  any  question  which  this  Court  will 
consider.  Next,  we  say  this  is  an  improper 
way  of  proceeding;  there  ought  to  have 
been  a  bUl  filed  against  the  representatives 
of  all  three  executors.  Dr.  Fryer  is  dead, 
but  he  died  solvent,  and  his  representatives 
ought  to  be  made  parties,  so  as  to  con- 
tribute. 

The  Court  did  not  require  a  reply. 

LoBD  Justice  Sslwtn,  after  stating  the 
nature  of  the  question  and  facts,  observed, 
that  it  was  acUnitted  that  the  investment 
was  not  authorized  by  the  trusts  of  the 
particular  will,  or  by  the  general  rules  of 
this  Court,  and  under  ordinary  circum- 
stances would  constitute  a  breach  of  trust 
He  proceeded  as  follows :  The  first  ques- 
tion, therefore,  that  appears  to  be  material 
is  in  what  manner,  in  point  of  fact,  the 
executors  dealt  wiUi  this  trust  fiind.  No 
doubt,  if  it  could  be  shewn  that  they,  with  the 
consent  of  all  the  persons  interested,  had 
in  fact  divided  the  trust  fund  under  some 
mistaken  notion  of  their  rights,  if  it  had 
been  separated  and  dealt  with  otherwise 


than  as  a  trust  fiind,  and  divided  amongst 
dififerent  individuals,  then  different  consi- 
derations entirely  would  arise.  But,  in  the 
present  case,  it  appears  that  throughout 
the  whole  of  these  transactions  down  to  the 
time  of  tiie  bankruptcy  there  had  always 
been  joint  possession  of  this  fund,  and  it 
always  had  been  dealt  with  as  a  trust  fund, 
as  in  point  of  fact  it  was.  Now,  the  money 
having  been  advanced,  as  I  have  stated,  on 
that  security  on  the  8th  of  May,  1834, 
it  appears  that  a  deed-poll  was  executed  on 
the  31st  of  May,  1836,  declaring  the  owner- 
ship of  the  different  sums  of  money  which 
were  included  in  the  mortgage  made  in 
1834 ;  and  the  recital  in  that  deed-poll,  as 
fur  as  is  material  for  the  present  purpose, 
states:  '^That  whereas  the  said  sum  of 
15,000/.,  which  in  and  by  the  said  recited 
indenture  is  stated  to  be  due  to  the  said 
John  Wright  and  Edmund  William  Jem- 
ingham,  was  not,  in  fact,  their  own  proper 
moneys,  but  the  same  was  the  proper  moneys 
of  and  belonged  to  the  following  persons,  in 
the  proportions,  and  was  advanc^  by  them 
according  to  the  priorities  hereinafter  men- 
tioned, that  is  to  say,  the  sum  of  3,000il, 
part  thereof  belonged  to  and  was  the  proper 
money  of  Anthony  Qeorge  Wright  Bid- 
dulph,  the  said  John  Wright  and  the  Rev. 
Dr.  Fryer,  as  trustees  under  the  will  of 
the  late  Countess  de  Front,  deceased  ;  the 
sum  of  5,000/.,  other  part  of  the  said  sum 
of  15,000/.,  was  the  proper  money  of  and 
belonged  to  Peter  Campbell,''  and  so  forth. 
Ther^ore,  there  is  there  an  express  deda- 
ration  by  way  of  recital  that  the  sum  of 
3,000/.  belonged  to  and  was  tiie  proper 
money  of  these  gentlemen  as  trustees  under 
the  will  of  the  li^  Countess  de  Front,  and 
in  the  operative  part  of  the  same  instrument 
there  is  a  declaration  of  trust  exactly  in 
accordance  with  the  recital,  in  these  words : 
^  And  as  to,  for  and  concerning  the  sum 
of  3,000/.,  part  of  the  said  sum  of  15,000/., 
and  the  interest  thereof  in  trust  for  the 
said  Anthony  George  Wright  Biddulph, 
John  Wright  and  the  Rev.  Dr.  Fryer,  as 
trustees  under  the  said  will  of  the  said 
Countess  de  Front"  It  appears,  therefore, 
that  so  late  as  the  montii  of  May,  1836, 
these  persons  were  dealing  with  this  fund 
as  being  a  trust  fund,  declaring  by  this  in- 
strument which  was  executed  by  them  that 
it  was  a  trust  fund,  and  held  by  them  upon 
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the  tnists  of  the  said  Countess  de  Front's  will 
I  think  therefore  that  as  it  appears  nothing 
was  done  from  that  time  down  to  the  bank- 
ruptcy with  the  trust  fund,  it  becomes 
immaterial  to  consider  precisely  whether 
they  or  any  of  them  had  or  had  not  notice 
at  that  time  of  the  eighth  codicil,  because, 
it  being  a  trust  fund,  and  it  being  admitted 
by  them  to  be  such,  and  it  being  dealt 
with  by  them  as  such,  the  burden  is  cast 
on  them  of  shewing — when  they  committed 
what  they  are  obliged  now  to  admit  was 
in  substance  and  effect  a  breach  of  trust 
under  ordinary  circumstances — I  say  the 
burden  is  cast  upon  them  of  shewing  that 
they  had  the  consent  of  all  persons  whose 
consent  was  necessary  to  legalize  that  which 
without  such  consent  would  have  been  a 
breach  of  trust.  It  is  their  misfortune  that 
they  had  not  obtained  that  consent,  because 
it  now  appears  that  the  persons  who  were 
entitled  to  stand  in  the  position  of  cestuis 
que  trust,  either  primarily  or  ultimately  in 
respect  of  that  trust  fund,  were  the  persons 
interested  in  the  remainder  of  tiie  estate 
of  the  Countess  de  Front,  after  the  termi- 
nation of  the  life  of  the  tenant  for  life. 
It  appears  that  the  tenant  for  life  liyed 
until  1842,  that  is,  until  after  the  bank- 
ruptcy, and  therefore  the  trust  was  obviously 
subsisting  down  to  that  time.  Under  those 
circumstances,  the  present  appellants  come 
here  asking  for  leave  to  prove  in  respect 
of  this  trust  fund,  saying  that  the  invest- 
ment was  an  improper  one,  but  that  under 
ordinary  circumstances  they  are  entitled  to 
follow  the  trust  money  into  the  investments 
if  they  can  trace  it,  and  having  received  as 
much  as  can  be  realized  from  the  proceeds 
of  the  sale  of  that  improper  investment  to 
prove  against  the  estate  of  the  trustee  for 
the  difference.  I  think  that  is  what  they  are 
entitled  to  at  the  present  time.  I  think  the 
respondents  have  fsdled  to  prove  that  which 
was  necessary  to  establish  their  contention, 
namely,  that  that  which  would  under  ordi- 
nary circumstances  have  been  a  breach  of 
trust  was  sanctioned  and  authorized  by 
persons  capable  of  giving  such  sanction 
and  authority.  It  follows  therefore  that  the 
proof  ought  to  have  been  allowed.  It,  is 
then  said  that  even  if  a  prima  facte  case 
had  been  established,  considering  the  lapse 
of  time  and  the  great  complication  of  cir- 
cumstances,  a  biU   ought  to  have  been 


ordered  to  have  been  filed,  and  that  this 
proof  ou^t  not  to  have  been  allowed  in 
the  mean  time ;  but  inasmuch  as  these  £scts 
were  within  the  cognizance  of  Mr.  Biddulph, 
and  inasmuch  as  there  has  been  no  diffi- 
culty in  ascertaining  or  proving  any  part 
of  the  hcta  oi  this  case,  inasmudi  as  there 
has  been  a  fiill  opportunity  given  to  the 
parties  to  bring  forward  any  evidence  they 
might  think  fit,  I  think  it  would  be  incurring 
unnecessary  expense  if  we  were  now  to  say 
that  this  proof  should  be  postponed  until 
after  a  bill  is  filed.  I  think  a  case  has  been 
established  for  allowing  the  proo^  and  that 
consequently  the  order  of  the  Commissioner 
must  be  reversed.  The  proof  will  be  allowed, 
but  there  will  be  no  costs  of  the  appeal 
The  deposit  will  be  returned. 

Lord  Justice  Giffakd. — I  am  of  opin- 
ion that  the  proof  should  be  allowed  against 
Mr.  Biddulph's  separate  estata  The  original 
transaction  was  simply  a  loan,  and  there 
was  security  taken  for  it  which  was  worth- 
less, or  nearly  worthlesa  Of  course  such  a 
transaction  as  that  by  trustees  would  be  in 
an  ordinary  case  a  breach  of  trust,  and 
would  in  an  ordinary  case  create  a  joint 
and  several  liability.  I  do  not  think  it  a 
lees  breach  of  trust  because  it  has  happened 
that  the  persons  entitled  under  the  trusts 
were  not  known.  It  may  be  that  under 
certain  drcumstanoes  the  ignorance  of  those 
fftcts  may  excuse  that  which  in  itself  is  a 
breach  of  trust,  as  for  instance,  if  there  had 
been  on  the  hce  of  this  seventh  codicil 
some  third  party  entitled  and  the  money 
paid  over  to  the  third  party  in  ignorance 
of  the  existence  of  the  eighth  codidL  But 
in  this  case  these  parties  had  done  nothing 
of  the  sort;  and  not  only  that,  but  it  cannot 
be  said  that  they  ever  acted  at  any  time 
in  the  belief  that  this  money  was  their 
own  or  proceeded  upon  that  footing.  That 
being  so,  first  of  all  there  was  a  breach  of 
trust,  and  secondly  there  was  no  excoae 
for  it  Under  these  circumstances  therefore 
I  think  there  is  a  clear  case  for  proof  against 
the  separate  estate,  and  I  see  no  reason 
why  it  should  stand  over  for  a  bill  to  be 
filed. 


SoHciton — MesBTo.  NorriB  &  Sons,  f«»r  appellant*; 
Metsrt.  Few  &  Co.,  for  aMigneet. 
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OlFFARD,  L.J. 

July  2. 


'  In  re  Richards,  ex  parte 

LLOYD'S  BANKING  COM- 
PANY, AND  ex  parte 
A8TBX7RY  AND  OTHERS. 


Mortgage — What  passes  to  a  Mortgagee 
as  Fixtures — Duplicate  Rollers — Weighing 
Machine — Straightening  Plates — Equitable 
Mortgage  by  Deposit  of  Lease, 

Where  arolling-maehine  (which  itself  was 
admittedly  a  fixture  J  wasfiUedwith  anumber 
of  different  sets  of  loose  rollers^  one  of  which 
-only  could  be  actually  attached  to  the  nMchine 
and  used  at  one  time,  but  the  duplicates 
were  kept  for  the  purpose  of  effecting  dif- 
ferent kinds  of  work, — Held,  in  a  contest 
between  mortgagees  and  the  assignees  in 
bankruptcy  of  the  mortgagor,  that  all  the 
rollers  that  had  been  fitted  to  the  machine 
therdty  became  part  of  it,  and  passed  to  the 
mortgagees  by  virtue  of  an  equitable  mort- 
gage by  deposit  of  the  lease  of  the  mill. 

Held,  also,  that  other  rollers  which  had 
been  purchased  u^ith  the  view  of  using  them 
in  the  marine,  but  had  not  been  fiUed  to 
the  machine,  were  not  part  of  the  machine, 
4»nd  did  not  pass  to  the  mortgagees. 

Weighing-machines  which  rest  in  brick 
cavities  constructed  in  the  ground  for  the 
purpose,  but  which  are  not  attached  to  the 
"brickwork,  and  can  be  lifted  out  of  the  cavity 
at  pleasure,  are  not  fixtures, 

Straightening-plates,  formed  of  fUU  plates 
of  iron  and  let  into  the  iron  flooring  of  a 
room  so  a^  to  be  on  a  level  with  the  surround- 
ing floor  and  united  to  it,  are  fixtures. 

Fixtures  belonging  to  a  lessee  and  re- 
movable  by  him  at  pleasure  (as  between 
himself  and  the  les^J  form  part  of  the 
security  under  an  equitable  mortgage  by 
deposit  of  the  lease. 

These  were  appeals  from  an  order  of 
Mr.  Registrar  Tudor,  acting  for  the  Com- 
missioner of  the  Birmingham  Court  of 
Bankruptcy,  made  on  a  special  case. 
•  In  June,  1867,  Messrs.  J.  Richards  k 
Co.  (of  which  firm  the  bankrupts  were 
partners)  made  an  equitable  mortgage  of 
their  mills  to  Lloyd's  Banking  Company 
by  deposit  of  their  lease  (accompanied  by 
a  memorandum  in  writing,  for  the  purpose 
of  securing  any  advances  which  the  bank 
might  make  to  them. 
Nbw  Series,  88.— Baxki. 


The  memorandum  was  as  follows : 

*' Memorandum. — We,  the  undersigned 
Job  Richards,  L.  Jenkins,  Richard  Hill  and 
Thomas  Jenkins,  trading  together  as  iron- 
masters at  Smethwick,  in  &e  county  of 
Stafford,  under  the  style  and  firm  of  Job 
Richards  &  Co.,  have  this  day  deposited 
with  Lloyd's  Banking  Company  (Limited), 
the  deed  mentioned  in  the  schedule  here- 
under written,  to  be  retained  by  the  com- 
pany by  way  of  a  continuing  security  to 
them  for  payment  on  demand  of  all  moneys 
and  liabilities  already  paid  or  incurred,  or 
which  the  company  may  at  any  time  ad- 
vance, pay,  or  incur  to  or  for  the  said  firm 
of  Job  Richards  «&  Co.,  whether  on  current 
account  or  by  the  discount  of,  or  otherwise 
in  respect  of  bills  of  exchange,  promissory 
notes,  or  other  negotiable  securities  drawn, 
accepted,  or  indorsed  by  the  said  firm, 
together  with  interest,  commission,  banking 
charges,  law  and  other  costs,  charges  and 
expenses ;  and  for  a  more  effectual  security 
"we  undertake,  at  our  own  expense,  when 
required  by  the  company,  that  we  and  all 
other  necessary  parties  will  execute  to  the 
said  company,  or  as  they  shall  direct,  a 
mortgage  of  all  our  estate  and  interest  in 
the  said  deed,  which  mortgage  shall  contain 
«  power  of  sale  and  all  usual  clauses." 

The  bankrupts  afterwards^  in  1867,  suc- 
ceeded to  all  the  assets  and  liabilities  of 
the  firm  of  J.  Richards  &  Co.,  the  Messrs. 
Jenkins  then  retiring. 

In  January,  1 868,  the  bankrupts  executed 
a  legal  mortgage  of  the  mills  to  the  bank ; 
and  in  this  mortgage  was  included  a  num- 
ber of  articles  belonging  to  the  mill  and 
machinery  described  as  rollers  of  various 
kinds,  also  four  weighing-machines  and 
four  straightening-platM.  'Oiese  rollers,  <bc.y 
were  part  of  the  plant  necessary  for  the 
bankrupts'  business. 

At  that  time  the  account  with  the  bank 
had  been  overdrawn  to  the  extent  of  nearly 
11,000^.  On  the  18th  of  January  the  bank 
took  possession  of  the  mortgaged  premise!^ 
and  soon  afterwards  the  petition  was  pre- 
sented upon  which  an  adjudication  in  bank- 
ruptcy was  made  against  Messrs.  Richards. 
M.  Astbury  and  two  other  gentlemen  were 
appointed  creditors'  assignees. 

It  was  admitted  that  the  mortgage,  hav- 
ing been  made  on  the  eve  of  bankruptcy, 
couki  not  be   supported    as  against   the 
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assignees,  except  so  fiir  aa  it  gave  effect  to 
the  previoos  equitable  mortgage  by  deposit 
of  the  lease. 

The  question  was  whether  the  mort- 
gagees had  any  claim  to  the  rollers  and  other 
chattels.  They  couteoded  that  everything 
forming  part  of  the  machinery  or  in  any 
way  belonging  to  it  passed  to  them  by 
virtue  of  their  equitable  mortgage  as  being 
fixtures. 

The  facts  as  to  the  nature  of  the  chattels 
were  proved  to  be  as  follows : 

The  rollers  were  loose  iron  rollers  fitting 
into .  the  rolling-machine.  When  the  ma- 
chines were  made  they  were  usually  fitted 
with  one  set  of  rollers,  and  others  were 
ordered  and  supplied  as  occasion  required, 
the  rollers  being  required  to  be  of  different 
sizes  according  to  the  character  of  the  iron 
being  manufiatctured.  After  the  rollers  had 
been  made  by  the  manufacturer  they  re- 
quired to  be  fitted  to  the  machine  by  filing 
tiieir  ends ;  and  they  were,  when  so  fitted 
to  their  bearings,  grooved  in  a  manner 
vaiying  according  to  the  work  each  set  was 
intended  to  perform.  At  the  date  of  the 
equitable  mortgage  there  were  several  ci 
these  duplicate  rollers  which  had  been 
either  in  use  or  fitted  to  the  machine  ready 
for  use,  besides  others  which  had. not  been 
Bo  fitted. 

The  weighing-machines  in  question  were 
pkced  in  square  holes  dug  in  the  ground 
and  fEiced  with  brickwork.  The  machines 
rested  upon  the  brickwork  in  the  holes, 
their  upper  surfi&ces  being  on  the  level  of 
the  ground.  They  were  not  fastened  to 
the  brickwork,  and  could  be  removed  with- 
out ii\jury  to  it,  and  it  was  said  that  similar 
machines  were  often  placed  upon  ii^heel& 

The  straightening-pbtee  in  question  were 
broad  plates  of  iix)n  used  for  straightening 
bars  of  iron  whilst  red  hot  They  were 
laid  upon  brickwork  and  embedded  in  the 
earth;  their  upper  surfaces  being  even  with 
the  surrounding  floor,  which  was  also 
composed  of  iron. 

The  Registrar  held  that  all  the  rollers 
passed  to  ^e  mortgagees  as  part  of  the  mill, 
but  that  neither  the  straightening-plates 
nor  the  weighing-machines  passed. 

Both  parties  appealed.  The  assignees 
admitted  however  that  one  set  of  rollers 
passed  with  the  machine. 

The  appeals  were  aigued  sefuurately. 


Mr,  Jessel,  Mr.  Little  and  Mr.  A.  Smithy 
for  the  assignees,  the  appellants  in  the  first 
appeal — ^The  duplicate  rollers  were  mere  p»- 
sonal  chattels,  unconnected  with  thefreehold, 
and  could  not  therefore  pass  as  fixtures. 
It  might  easily  be  that  a  hundred  sets  were 
in  stock  ready  for  use  as  occasion  might 
require ;  can  all  these  pass  as  fixtures!  In 
calico-printing  establishments  the  copper 
rollers  on  which  the  designs  are  engraved 
are  the  most  valuable  part  <^  the  plant ; 
can  it  be  pretended  that  they  would  pass 
as  fixtures  in  any  easel  The  case  as  to 
the  rollers  which  have  never  been  used  or 
fitted  to  the  machine,  is,  at  all  events, 
clearly  in  our  fiivour.  These  can  in  no 
sense  at  all  be  considered  as  belonging  to 
the  machine,  or  forming  part  of  it. 

Mr.  Fry  and  Mr.  Finlay  Kniffht^  for 
the  mortgagees. — These  rollers  are  ordinary 
trade  fixtures.  They  are  parts  of  Uie  rolling- 
machines,  which  are  admittedly  so.  You 
cannot  distinguish  between  one  set  of 
rollers  and  another.  They  are  like  a  mill- 
atone,  which  is  often  removed,  yet  certainly 
constitutes  part  of  Uie  mill — 

Wystaw^s  case^  cited  in  4  Man.  it  B^ 

277,  280  n. 
Johiut<m  V.  Dobid,  Mor.  5543. 
Fither  V.  Dixon,  12  CL  &  F.  313. 
Mather  v.  Fraeer,  4  Kay  <fe  J.  536 ; 
S.C.  25  Law  J.  Bep.  (N.a.)  Chano^ 
361. 
Mr.  Jeud^m  reply. — 
JohneUm  v.  IhUe,  ubi  supra, 
was  decided  according  to  Scotch  law:  it 
must  have  been  decided  the  other  way  by 
EngUsh  law.    In 

Wpeioufe  case,  ubi  supra» 
the  dii^ction  is  taken  between  one  aullr 
stone  and  duplicates;   therefove^  it  is  in 
our  favour. 

LoBD  JusncB  QsFVAXD. — The  questioiB 
in  cases  of  this  description  are  generally 
more  of  fact  than  law,  for,  as  I  think,  the 
law  has  been  well  settled,  but  the  hda 
must  differ  in  particular  cases.  As  to  the 
law  it  is  clear,  and  is  admitted,  that  where 
there  is  a  mortgage  of  a  manufactoiy  and 
>  part  of  the  machinery  used  in  it  is  a  fixture, 
that  part  passes  to  the  mortgagee.  W« 
have,  therefore,  to  determine  what  aooord- 
ing  to  law  are  fixtures.    Two  dicta  will  hfi 
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sufficient  to  guide  as  in  the  present  case. 
In  Mather  y.  Fraaer  it  was  said,  and  so 
decided,  that  the  article  in  question  must 
be  an  essential  part  of  the  machine.  I 
think  that  was  all  it  was  necessary  to  decide 
in  that  case.  Lord  Cottenham,  in  Fisher  y. 
DixoHy  said  that  all  '^  belonging  to  the 
machine"  would  pass ;  and  I  should  say  in 
this  case  the  proper  test  to  lay  down  will 
be  that  the  chattel  must  be  something 
which  *^  belongs  to  the  machine." 

Now,  these  machines  were  rolling-ma- 
chines, and  there  appear  to  be  connected 
with  the  machine  some  parts  which  clearly 
cannot  be  described  as  fixed.  It  is  in 
evidence  that  when  a  machine  is  ordered 
from  the  manufacturer,  it  is  sent  with  one 
set  of  rollers,  and  it  is  quite  manifest  that 
without  rollers  the  machine  would  not  do 
any  part  of  the  work  it  is  intended  to  do. 
One  set  of  roUers  therefore  must  pass. 
But  we  have  here  duplicate  rollers,  and 
with  reftrence  to  them — I  am  not  now 
speaking  of  rollers  which  can  be  in  any 
sense  considered  as  unfinished,  but  oi 
duplicate  rollers  which  have  been  actually 
fitted  to  the  machine — ^I  cannot  see  why  If 
one  set  of  rollers  passes,  the  duplicates  should 
not  alsa  It  comes  in  fact  to  this,  that  the 
machine  with  one  set  of  rollers  is  a  complete 
machine,  but  a  machine  with  a  duplicate 
set  is  a  still  more  perfect  machine.  I  think, 
therefore,  that  each  set  of  rollers  neces- 
sarily belongs  to  the  miachine  as  part  of  it. 
I  do  not  think  that  the  dictum  of  Fitzher- 
bert  in  Wyttottfs  ease  affects  what  I  have 
decided ;  but  if  it  did,  I  should  observe 
that  this  subject  has  been  considered  much 
more  of  late  years  than  it  was  in  olden 
times,  and  that  the  matter  decided  there 
was  in  regard  of  distress.  The  matter  may 
be  reduced  to  an  absurdity  by  supposing 
a  case  of  duplicate  latch-keys  to  a  door. 
Could  it  be -held,  that  one  only  should  pass 
and  not  the  other!  The  fact  is  that,  whether 
there  is  one  set  of  rollers  or  more  they  are 
each  part  and  parcel  of  the  nochine  and 
come  within  the  term  "belonging  to  the 
machine  as  part  of  if  Then  comes  the 
case  as  to  the  different  sixe  of  the  rollers. 
But  if  the  duplicates  of  the  same  size  pass, 
it  follows  that  the  rollers  of  different  sizes 
pass  if  they  render  the  machine  still  more 
perfect  than  if  all  the  rollers  were  of  the 


same  size.  We  come  next  to  a  different 
class. of  rollers;  and  here  I  confess  I 
differ  from  the  Registrar  Who  has  decided 
this  case.  I  allude  to  those  rollers  which 
had  been  made  for  the  purpose  of  being 
used  in  the  machine,  and  had  been  pur- 
diased  for  that  purpose,  but  had  never  been 
fitted  to  the  macMne,  and  required  some« 
thing  more  to  be  done  to  them  before  they 
were  ready  for  use.  I  think  if  a  man  mort- 
gages a  machine  when  perfect  and  fitted 
with  rollers  and  everything  else  connected 
with  it,  and  afterwards  purchases  other  roUers 
which  cannot  be  used  until  they  are  fitted 
to  the  machine,  it  would  be  going  a  long 
way  to  say  that  the  mortgagor  should  be 
compelled  to  fit  those  rollers  to  the  machine, 
and  should  be  precluded  from  saying  that 
they  form  no  part  of  it. 

I  am  of  opinion,  therefore^  that  the 
duplicate  rollers  and  the  rollers  of  different 
sizes,  in  fact  all  the  roUers  that  have  been 
fitted  to  the  machine  belong  to  the  machine; 
they  are  essential  parts  of  it  But  I  cannot 
hold  that  the  rollers  which  have  never  been 
fitted  to  the  machine,  and  have  never  been 
used,  and  which  in  fact  require  something 
to  be  done  to  them  before  they  can  be  used, 
belong  to  the  machine  or  that  they  are 
CBBential  parts  of  it.  The  order  must  be 
varied  in  this  respect 

On  the  second  appeal  by  the  mort- 
gagees, 

Mr,  Fry  and  Mr,  Fiiday  Knigkt^  for 
the  appellants,  contended  that  the  weighs 
ing-machines  were  so  hx  attached  to  tiie 
soil  that  they  could  not  be  removed  with- 
out structural  injury  to  the  building ;  and 
that  the  straightening-plates  constituted 
part  of  the  structure,  beong  in  fact  only  a 
special  kind  of  flooring. 

Mr.  JesHl,  Mr,  Little  and  Mr,  A,  Smithy 
for  the  assignees,  contended  that  as  the 
weighing-machines  were  merely  laid  upon 
brickwork,  and  could  be  removed  by  merely 
lifting  them,  it  could  not  be  held  that 
they  were  in  any  way  part  of  the  build- 
ing, nor  would  their  removal  injure  the 
building.  They  were,  therefore,  not  fix- 
tures— 

UEyncourt  v.  Gregory^  36  Law  J.  Rep. 

(n.s.)  Chanc.  107;  s.  c    Law  Rep. 

3  £q.  382. 
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The  Duke  of  Beaufort  v.  Bates,  3  De 

Gex,  F.  k  J.  381 ;  s.  c.  31  Law  J. 

Rep.  (n.s.)  Chanc.  481. 
Hellawell  v.  Easttvoody  6  Exch.   Rep. 

294 ;  s.  c.  20  Law  J.  Rep.  (n.s.)  Chanc. 

154. 
Similar  reasons  applied  to  the  straightening- 
plates,  as  to  which  they  referred  to 

The  Metropolitan   Counties  Society  t. 

Brown,  26  Beav.  454 ;  s.  c  28  Law 

J.  Rep.  (n.s.)  Chanc.  581. 
But,  in  fact,  these  cases  were  not  wanted, 
because  the  mortgagor  is  only  a  leaseholder, 
and  fixtures  constitute  no  part  of  his  lease- 
hold interest,  which  alone  is  mortgaged. 

Mr,  Fry,  in  reply. 

GiFFARD,  L.J. — Two  points  remain  to  be 
disposed  of  in  this  case,  one  as  to  the 
straightening-plates,  and  the  other  as  to 
the  weighing-machines. 

I  cannot  agree  with  the  suggestion  of 
Mr.  Jessel,  that  because  the  mortgagor  was 
a  leaseholder  and  not  a  freeholder,  the 
articles  which  were  fixtures  did  not  x)ass 
to  the  mortgagee  of  his  leasehold  interest 
Whether  he  is  a  freeholder  or  leaseholder 
the  same  rule  clearly  applies;  and  the  only 
question  is,  whether  these  articles  are  fixtures 
or  not. 

As  to  the  straightening-plates,  two  cases 
were  cited  in  argument.  The  Metropolitan 
Counties  Society  v.  Brovm  and  The  Duke 
of  Beaufort  v.  Bates,  The  latter  case  has,  I 
'think,  no  application,  for  it  was  a  case  in 
which,  there  being  chattels  which,  as  between 
lessor  and  lessee,  the  lessee  might  remove, 
an  execution  creditor  of  the  lessee  was  held 
entitled  to  take  them.  As  regards  the  former 
case,  the  point  decided  differed  entirely  from 
the  present  question.  There  the  straighten- 
ing-plates were  not  fixed  in  the  mode  in 
which  these  straightening-plates  appear, 
by  the  evidence,  to  be  fixed.  We  need  only 
read  a  few  portions  of  the  evidence  to  see 
that  these  plates  are  clearly  fixtures,  just 
as  much,  indeed,  as  an  ordinary  part  of  the 
flooring  or  any  pavement  would  be;  and  it 
would  certainly  be  astonishing  if  an  ordinary 
pavement  were  regarded  as  a  thing  which 
could  be  removed  by  a  mortgagor  as  against 
his  mortgagee.  I  must  assume  upon  the 
evidence  (which  his  Lordship  referred  to) 


that  the  iron  plates  round  the  stndghtemng' 
plates  are  part  of  the  floor  of  the  place,  and 
that  the  straightening-plates  also  constitate 
part  of  the  floor  just  as  much  as  the 
surrounding  plates.  I  look  upon  these 
straightening-plates  as  in  the  same  posi- 
tion as  a  flagstone  laid  down  and  let  in, 
and  certainly,  if  anjrthing  can  be  a  fixtorey 
I  should  say  a  flagstone  laid  down  and  let 
in  would  be  one.  I  think  the  R^^trar  has 
fallen  into  this  mistake  by  laying  rather 
too  much  stress  upon  what  was  said  in 
Mather  v.  Fraser,  as  to  nothing  being  a 
fixture  which  will  stand  by  its  own  weight. 
No  doubt  a  flat  plate  will  rest  by  its  own 
weight,  but  when  you  find  it  let  in^ 
embedded,  and  overlaid  with  part  of  the 
permanent  floor,  and  the  permanent  floor 
cannot  be  removed  without  injury  to  the 
freehold,  as  is  clearly  the  case  here,  I  can- 
not entertain  a  doubt  that  the  straightening- 
plates  are  fixtures. 

Next,  with  regard  to  the  weighing* 
machines.  I  think  we  have  wholly  different 
circumstances  here.  The  evidence  shews 
that  machines  of  this  description  are  fre- 
quently placed  upon  wheels,  and  so  used ; 
and  it  appears  that  when  these  weighing- 
machines  are  placed  inside  the  building  the 
floor  is  prepared  for  them,  and  when  they 
are  placed  outside  the  building  the  soil  is 
prepared  for  them ;-  both  in  the  same  way, 
by  making  a  square  receptacle  of  brickv^ork, 
and  in  this  the  weighing-machine  is  placed ; 
and  it  may  be  as  easily  taken  out  again, 
for  no  fastenings  of  screws  or  nails  are  used. 
One  of  the  witnesses  shews  that  there  was 
a  space  all  round  the  machine  of  from  five- 
eighths  to  three-quarters  of  an  inch. 

Mr.  Fry*s  argument  that  the  brickwodt 
was  the  same  thing  as  a  fr^me  to  the 
machine,  and  constitutes  part  and  pared 
of  the  machine,  I  cannot  assent  to.  Suppose 
in  this  case  a  number  of  bricked  places  had 
been  made  as  convenient  receptacles  for 
weights,  it  cannot  be  thought  that  the 
weights  would  be  fixtures.  So,  if  there  had 
been  a  foundation  of  granite  for  a  cannon 
or  large  telescope,  neither  the  cannon  nor 
telescope  would  be  fixtures.  The  prepara- 
tion of  the  soil  does  not  make  the  machine 
a  fixture,  nor  does  the  &ct  of  its  being  put 
into  a  receptacle  so  prepared  for  it,  make 
it  a  fixture. 
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As  regards  the  straightening-plates,  the- 
dedsioii  below  most  be  reversed  ;  and,  as 
r^ards  the  weighing-machine,  it  will  be 
affirmed.  There  will  be  no  costs  of  the 
appeal,  and  the  deposit  will  be  returned. 


SolioHon—MeMn.  Church,  Sons  k  Clarke,  agents 
for  Meesrs.  Jamet  &  Griflfin,  Birmfagbip,  for 
the  Miigiieet;  Meant.  Sharp  k  UUithonie,  for 
the  mortgageef. 


Loans  Josnon.  )    In  re  oouldwell,  ex 
Nov.  7.       J  parte  squire. 

Bankruptcy — Act  of  Bankruptcy — Utir 
Hamped  TruH  Deed — Stay  of  Froceeding$. 

A  deed  of  asngnment  for  the  benefit  of 
creditors^  not  reyistered  throuyh  vfant  of  the 
necessary  assents,  may  be  us^  even  though 
unstamped^  as  emdemce  of  an  act  of  bank- 
rmptcy. 

Where  an  adjudication  was  obtained  upon 
the  bankrupt's  o%sn  petition^  and  on  the 
same  day,  but  at  a  later  kour^  another 
eu^udication  in  another  court  was  obtained 
by  a  creditor  upon  an  earlier  act  of  bank- 
ruptcy,  the  Court  stayed  proceedings  under 
the  former  adjudication. 

On  the  20th  of  July  the  bankrupt  exe- 
eated  an  ordinary  deed  of  assignment  of  all 
his  property  to  trustees,  upon  trust  to  pay 
his  debts.  He  was  unable  to  obtain  the 
necessary  assents  of  his  creditors,  and  the 
deed  could  noty  therefore,  be  registered 
imder  the  Bankruptcy  Act,  1861,  and  it 
remained  unstamped.  On  the  8th  of  August 
the  bankn^t  obtained  an  ac^udication  of 
bankruptcy  against  him  upon  his  own  peti- 
tion in  the  county  court  of  Hull 

On  the  same  day,  but  at  a  later  hour,  an 
adjudication  was  made  against  him  by  the 
Court  of  Bankruptcy,  at  Leeds,  upon  the 
petition  of  a  creditor.  The  act  of  bankruptcy 
relied  on  was  the  assignment  of  property 
by  the  deed  above  mentioned. 

The  petitioning  creditor  then  applied  to 
the  county  court  at  Hull  for  an  order  to  stay 
proceedings  under  the  adjudication  there 
obtained.  This  was  refused,  upon  the  gro\md 


that  the  deed  not  having  been  stamped 
could  not  be  used  for  any  purpose  in  court 
From  this  refusal  the  petitioning  creditor 
now  appealed. 

Mr,  De  Oex,  for  the  appeUant. — ^There 
is  no  objection  to  our  using  the  deed, 
though  unstamped,  for  the  purpose  for 
which  we  seek  to  use  it — 

Fonsford  v.  Walton,  37  Law  J.  Rep. 
(N.s.)  C.?.  113;  8.C.   Law  Rep.  3 
C.P.  167, 
where  the  Judges  adopted  Lord  Westbury's 
decision  in 

£jc  parte  Wensley,  32  Law  J.  Rep.  (n.s.) 
Bankr.  23;  s.  c  1  De  Qex,  J.  dc  a 
273, 
overruling  His  Lordship's  later  decision  to 
the  contrary  in 

Ex  parte  Potter,  in  re  Barrow,  34  Law 
J.  Rep.  (N.&)  Bankr.  46. 

Mr,  Jemmett,  for  the  official  assignee  in 
the  Hull  bankruptcy,  contended  that  Lord 
Westbury's  later  decision  yras  right  The 
adjudication  at  Leeds  was  open  to  doubt, 
whereas  the  other  was  free  from  all  doubt, 
and  was  moreover  prior  in  date.  There  was 
no  good  reason  for  disturbing  it 

Lord  Justice  Wood. — The  decision  of 
the  Judges  in  Ponsford  v.  Walton  seems  to 
me  to  decide  the  point  relative  to  the  use 
of  the  deed,  though  unstamped,  as  an  act  of 
bankruptcy.  1  agree  with  the  conclusion 
arrived  at  by  them,  and  think  the  reasoning 
upon  which  it  is  founded  is  correct  It  is 
clear  that  the  deed,  though  unstamped, 
passes  the  estate ;  it  is  not  void.  Only  under 
the  act  5  Will  <fe  M.  c.  21.  s.  11.  and  the 
subsequent  similar  enactments  it  may  not 
be  pleaded  or  admitted  in  any  court  to  be 
good  or  available.  But  the  object  of  the 
present  proceeding  is  to  make  it  bad,  as 
beinganact  of  bankruptcy ;  there  seems  Uiea 
no  good  reason  why  it  iQiould  not  be  so 
used. 

Next,  as  to  the  discretion  to  be  exer- 
cised in  staying  proceedings,  the  Court 
always  inclines  to  favour  an  adjudication 
obtained  on  the  part  of  a  creditor  in  pre- 
ference to  one  made  at  the  instance  of  the 
bankrupt  himself.  I  think,  in  the  present 
instance,  the  proceedings  in  Leeds  would 
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be  more  advantageous  for  the  creditors 
generally  than  thoae  in  Hull,  and  therefore 
the  latter  must  be  stayed. 

LoBD  Justice  Selwyn. — The  question 
as  to  staying  proceedings  is  one  of  conve- 
nience. Lord  Eldon,  in  the  case  of  Ex 
parte  Layion  and  ex  parte  Hardwicke  (1), 
said,  that  "  If  there  are  two  commissions, 
and  the  Court  see  that  by  superseding 
one  the  other  may  be  made  good,  and  will 
answer  the  purpose  of  convenience  to  the 
creditors  and  the  bankrupt  himself,  the 
Court  will  supersede  the  one  if  the  objec- 
tions to  the  other  would  be  thereby  removed." 
In  the  present  case  it  seems  altogether  more 
convenient  that  the  second  adjudication 
should  be  supported  rather  than  the  first, 
for  it  relates  back  to  an  earlier  date,  and 
the  creditors  seem  to  wish  that  the  adminis- 
tration of  the  estate  should  take  place  under 
it,  for  none  of  them  supports  the  other 
adjudication.  The  order  appealed  from  must 
be  discharged,  and  the  proceedings  in  the 
Hull  Court  stayed. 

Solicitors — MessrB.  Paterson,  Snow  &  Barney, 
agents  for  Messrs.  Levett  &  Champney,  Hall, 
for  appellant ;  Messrs.  Lambert  k  Son,  agents  for 
Messrs.  Crost  ft  Todd,  Be?exley,  for  the  official 
assignee  at  HulL 


Lords  Justices,  "i  Ex  parte  barNETT,  in  re 

Feb.  19.  J  TAYLOR. 

Appeal — Registrar, 

The  ,C(mrt  of  appeal  will  not  he(Mr  an 
appeal  from  an  order  of  a  Registrar^  unless 
he  be  sitting  as  Deputy  Commissioner, 

When  this  case  came  on  to  be  heard  the 
respondent  took  an  objection  that  the  order 
appealed  from  was  made  by  the  Begistrar, 
and  not  the  Commissioner. 

It  being  suggested  that  the  Registrar 
was  acting  on  behalf  of  the  Commissioner, 
the  case  was  allowed  to  stand  over,  for  the 
purpose  of  altering  the  order  and  putting 
this  fact  upon  the  record.  This  however 

(I)  6Tw  483:  see  p.  489. 


was  not  done;  consequently  it  was,  as  ti^ir 
Lordships  obcKsrved,  to  be  assumed  that  Uie 
order  was  made  by  the  Hegistrar  acting  in 
his  own  capacity.  The  question,  tho^ore^ 
which  was  argued  by  counsel  was,  whether 
the  appeal  ^ould,  under  these  drcum- 
stances,  be  heard. 

Mr.  EveriUy  for  the  appelant.  —  Tlie 
order  of  the  Registrar  is  the  order  x>f 
the  Court,  and  even  if  there  was  no  formal 
appointment  of  him  as  Deputy  Commis- 
sioner under  section  19.  or  section  27.  of 
the  Bankruptcy  Act,  1849,  yet  this  Court 
will  hear  an  appeal  It  seems  to  have  done 
so  in 

Ex  parte  Moss,  37  Law  J.  &ep.  (n.s.) 
Bankr.  1 ;  s.  c.  LawRep.  SCh.  29. 
And  in  a  former  case, 

Ex  parte  BameU,  Law  Rep.  4  Ch.  68, 
in  the  present  bankruptcy,  this  Court  has 
heard  an  appeal  under  circumstances  similar 
to  the  present. 

[Lord  Justice  Selwtk  observed  that 
the  objection  there  was  not  brought  to  the 
notice  of  the  Court 

The  Registrar,  Mr.  Keane,  informed  the 
Court  that  in  the  case  of  Ex  parte  Most 
the  Registrar  who  decided  it  was  duly 
authorized  to  act  as  deputy  Commissioner. 

He  also  referred  to 

Ex  parte  Morgan,  in  re  PemneU,  32 
Law  J.  Rep.  (n.s.)  Bankr.  61. 


Mr,  BardsweU,  for  the  respondent, 
not  called  upon. 


Lord  Jxjsticb  8elwtk.  —  We  must 
under  the  circumstances,  assume  that  this 
order  was  made  by  the  Registrar  acting  in 
his  own  capacity,  and  not  as  representing 
the  Commissioner.  In  such  a  case  the  pro- 
per course  to  pursue  is  to  move  before  the 
Commissioner  to  discharge  the  order,  and 
not  appeal  to  this  Court  This  Court  is 
constituted  as  an  Appeal  Court,  and  cme  of 
the  most  valuable  incidents  to  that  consti- 
tution is  that  in  hearing  a  case  it  has  the 
advantage  of  knowing  the  decision  of  the 
Court  of  primary  jurisdiction  and  the  judg- 
ment given  therein.  Hie  Court  of  primary 
jurisdiction  in  Bankruptcy  is  formed  by 
the  Commissioner  under  sections  6.  and  12. 
of  the  Bankrupt  Law  Consolidation  Act^ 
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1849,  and  that  Court  has,  by  the  inherent 
qualities  of  its  constitution,  power  over  its 
officers  to  set  right  any  abuse  which  might 
arise  through  their  exercising  any  excessive 
jurisdiction,  just  as  if  a  chief  officer  of  the 
Master  of  the  Rolls  or  of  a  Vice  Chancellor 
makes  an  order  beyond  his  jurisdiction, 
the  proper  and  regular  course  is  to  apply 
to  the  Judge,  whose  officer  he  is,  to  rectify 
the  error.  By  section  52.  of  the  Bankruptcy 
Act,  1861,  we  find  that  the  Registrar  may 
adjourn  any  matter  coming  before  him  for 
the  consideration  of  the  Commissioner,  and 
by  section  53.  any  party  during  the  pro- 
ceeding before  the  Registrar  may  take  the 
opinion  of  the  Commissioner  on  any  point 
or  matter  arising  in  such  proceedings,  to  be 
stated  by  the  Registrar  in  a  short  certificata 
This  m^es  the  question  before  us  as  plain 
as  could  be.  The  12th  section  of  the  act  of 
1849  gives  the  Court  of  Appeal  (then  con- 
sisting of  a  Vice  Chancellor)  the  power  of 
revising  any  order  of  the  primary  Court 
Thatappellate  jurisdiction  was  transferred  to 
iinB  Court,  but  in  no  respect  was  there  any 
alteration  in  the  character  of  the  appeals 
which  were  to  be  heard.  The  case  that  was 
cited  before  xa  fEx  parte  Morgan,  in  re 
Pennell)  only  shews  liiat  the  Lord  Chan- 
cellor then  aUowed  the  defect  of  the  record 


to  be  cured.  This  has  not  been  done  here, 
and  that  case  therefore  does  not  support 
the  appellant's  contention.  It  is  said  that 
on  a  former  occasion,  in  the  matter  of  the 
same  bankrupt,  this  Court  heard  an  appeal 
similarly  situated  to  the  present  one.  As 
one  of  the  Judges  who  decided  that  appeal, 
I  can  only  say  that  I,  and,  as  I  believe, 
the  present  Lord  Chancellor,  who  was  the 
other  Judge,  had  not  our  attention  drawn 
to  the  &ct  that  the  order  had  been  made 
by  the  Registrar,  otherwise  we  should  have 
decided  that  case  as  the  Court  is  now  de- 
ciding the  present  case. 

LoBD  Justice  Giffabd. — We  must  as- 
sume in  this  case,  and  I  believe  it  is  the 
fact,  that  the  order  in  question  was  made 
by  the  Registrar.  That  being  so,  I  have  no 
hesitation  whatever  in  saying  that  this 
Court  ought  not  to  hear  an  appeal  from 
it,  but  the  appellant,  if  he  is  dissatisfied 
with  the  order,  ought  to  apply  to  the  Com- 
missioner. 

Note. — See  Hftrgreavei  v.  Armitage,  88  Law  J. 
Rep.  (tf.B.)  Q.B.  46;  8.  o.  Law  Rep.  4  Q.B.  143. 


Solioiton— Mr.  W.  H.  Duignao,  agent  for  Mei 
Duignan,  Lewis  &  Lewia,  WalsaU,  for  appellant; 
Messrs.  T.  White  ft  Sons,  agents  for  Mr.  F.  M. 
Burton,  Walsall,  for  respondent. 
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CHANCERY. 


A  COO  UNT— Decree  for.    See  InternAtional  Iaw. 

AcQtrTESCBifOB.  See  Contributory.  Easement 
Specific  Performance. 

ADMimsTBATiov  of  EBTATE—tecurities  oftettator 
in  hanken^  hands:  advances  to  executor:  mis- 
application :  notice] — ^Teetator  died  indebted  to 
luB  bankers,  ifho  held  as  a  secnrity  title-deeds  of 
bis  estate.  His  executrix  and  widow  was  em- 
powered by  his  will  to  charge  his  real  estates 
m  aid  of  his  personal  estate.  She  drew  from  the 
bank  on  the  account  of  testator's  executors,  and 
deposited  other  title^leeds  of  testator's  estate  as 
a  further  security.  The  sums  thus  drawn  were 
misapplied  by  her.  In  a  suit  to  administer 
testator's  estate,— iTe^d,  that,  in  the  absence  of 
notice  of  any  breach  of  trust,  the  bank  was 
entitled  to  hold  the  title-deeds  as  security  for 
the  moneys  advanced  to  the  executrix.  FarhaU 
T.  FarhcM,  281 

• estaHe  partiatty  distributed:  suit  by  infants 

•  not  for  their  ben^t:  C(wtt]— Personal  estate  was 
given  by  will  to  a  large  number  of  legatees.  Hie 
executors  and  trustees,  after  deducting  102.  from 
each  share  to  form  an  indenmity  fund  against 
certain  possible  claims,  paid  ofiP  the  adult  lega- 
tees, and  invested  the  share  of  each  infant 
legatee  in  his  name  and  theirs  jointly.  A  general 
release,  to  which  the  accounts  were  scheduled, 
was  then  executed  by  all  the  adult  legatees. 
Some  years  after  this  a  bill  for  the  administration 
of  the  estate  was  filed  by  six  of  the  infant  lega- 
tees, their  next  friend  being  the  managing  clerk 
of  their  solicitor,  acting  at  the  request  of  their 
fiitber,  who  had  executed  the  release.  The  result 
of  the  accounts  waa  to  shew  that  the  suit  was 
not  for  their  benefit: — ffeld^  that  the  next  friend 
was  entitled  to  his  costs ;  that  the  fund  for  pay- 
ment of  costs  consisted  of  the  indemnity  fund 
and  the  undistributed  shares  of  all  the  infant 
Nbw  Sebies,  88.— Ihdmx,  Ckanc.  &  Banlr. 


See  Trust  And  l^niatee  ; 

See  Will;    Cooper  r. 


legatee*;  but  that  any  residaary  legatees  who 
had  been  paid,  including  the  trustees,  asking  for 
oosts,  should  bring  in  the  shares  which  they  bad 
received ;  and  (the  trustees  taking  large  shares, 
and  being  therefore  unwilling  to  bring  them  in) 
that  any  surplus  remaining  should  be  paid  to  the 
trustees  towards  their  coats.  OropoUr.  Tann,  459 

—  Specialty  ereditoti. 
Holland  t.  Holland, 

Capital  and  Income. 

Laroche, 

Adtanoihbnt— >br  hen^  of  children  t  passage 
and  outfit  of  children  and  parents :  truUees  out  of 
jurisdiction] — ^Trustees  having  a  power  of  ad- 
vancement for  the  benefit  of  children,  were 
authorized  by  the  Court  to  make  an  advance- 
ment for  the  passage  and  outfit  of  the  ohildren 
with  their  parents  to  New  Zealand,  for  the  sake 
of  their  health,  each  child's  share  contributing 
equally  to  the  passage  and  outfit  of  the  parents.- 
In  re  Long's  Setdanent,  125 

The  Court  declined  to  sanction  the  transfer  of  the 
trust  funds  to  new  trustees  resident  in  New 
Zealand.    Ibid. 

Affidavits — ^filed  after  conomencement  of  case. 
See  Contributory;  Jnre  General  Assur,  Co,(Lim,), 

AmnrDMBNT — at  hearing,  on  motion  for  decree. 
See  Injunction. 

Ancisnt  Lights.    See  Injunction. 

Appkal — petition  of  appeal :  signature  of  only  one 
covTuerj— The  rule  which  requires  the  signature 
of  two  counflel  to  a  petition  of  appeal  will  not 
be  dispensed  with,  except  on  proof  of  the  exist- 
ence of  exceptional  circumstances  in  the  case ; 
and  the  fact,  that  only  one  counsel  appeared 
for  the  intending  appellant  in  the  Court  of  first 
instance,  is  not  such  an  exceptional  circumstance. 
Jn  re  BobcrU's  Trusts,  488 
A 
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Appeal  (continued)— /or  cokU] — The  Court  is  not 
disposed  to  extend  the  exceptions  to  the  general 
rule  that  thei'e  can  be  no  appeal  for  costs  alone. 
And  trustees,  haviifg  been  ordered  personally  to 
pHy  the  costs  of  the  suit,  were  not  allowed 
tu  appeal  on  the  ground  that  the  costs  ought  to 
have  been  ordered  to  be  paid  out  of  the  trust 
fund.   Taylor  y,  I>awlen,  680 

See  County  Court. 

Apfointmsnt.    See  Power  of  Appointment. 

Appobtionment— /«ian<  for  life  and  remainder- 
man:  renewable  estate  for  lives:  interest  onjines'] 
— Where  a  tenant  for  life  of  renewable  estates 
or  leases  for  lives  has  renewed  the  lives,  the 
proportions  of  the  fines  and  expenses  of  the 
renewals,  payable  as  between  his  estate  and 
that  of  the  remainderman  entitled  to  the  pro- 
perty, are  to  be  estimated  with  regard  to  the 
actual  enjoyment  of  the  property ;  and  compound 
interest  at  41.  per  cent,  per  annum,  with  annual 
rests  on  the  amount  payable  by  the  remainder- 
man, will  be  allowed  to  the  estate  of  the  tenant 
for  life  for  the  period  between  the  renewal  and 
his  death ;  simple  interest  only  after  that  event. 
Bradford  v.  £rowi^ohn,  10 

- —  tenant  for  Ufe  and  remaindtmian:  dividends 
payable  under  decree  €f  the  Court  to  a  person  for 
life  not  apportionabWj^TJ nder  a  will,  dated  1 858, 
A.  was  tenant  for  life  of  an  estate  subject  to  im- 
peachment for  waste.  B.  was  tenant  for  life  of  the 
same  estate  in  remainder  without  impeachment 
for  waste.  In  A.'s  lifetime  the  Court  had  autho- 
rized the  sale  of  some  of  the  timber  on  the  estate^ 
and  had  ordered  the  dividends  of  the  money 
arising  from  suoh  sale  to  be  paid  to  A.  during 
his  life.  After  A.*s  death  B.  claimed  the  whole 
of  the  dividend  which  was  aocruing  at  the  death : 
Held,  that  suoh  dividend  was  not  apportionable 
between  B.  and  the  personal  repreeentativeB 
of  A.    JodreUy.JodreU,  B01 

—  tenant  for  Ufe  and  remainderman:  bond  to 
trustees:  intuffideney  ofobUgor^s  esUUe] — C.  gave 
to  the  trustees  of  his  marriage  settlement  a  bond 
to  secure  the  payment,  throe  months  after  his 
death,  of  a  sum  which  was  settled  on  trust  for 
his  widow  fur  life,  with  remainder  to  his  children. 
C.  died,  and  his  estate  was  insufficient  to  pay 
even  the  principal  due  on  the  bond;  in  addition 
to  which  there  was  a  laige  amount  for  interest 
due  thereon : — Meld,  that  there  must  be  a  cal- 
culation what  sum,  received  and  invested  when 
the  principal  debt  secured  by  bond  bad  become 
due,  would,  together  with  the  interest  thereon, 
have  equalled  the  amount  reoovered  from  C.*s 
estate  at  the  time  of  such  last-mentioned  amount 
being  paid,  and  an  apportionment  must  be  made 
between  the  tenant  for  life  and  remainderman 
on  that  basis.  In  re  QrahowskCs  settlement,  37 
Law  J.  Rep.  (n.s.)  Chane,  926,  not  followed. 
Co»  V.  Cog^  669 

See  Mortgage.  Will 
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Appropriation— of  securities.  See  Winding-up 
of  Company;  In  re  the  Oeneral  BolUng  Slock 
Co.,  ex  parte  the  Alliance  Bank, 

~—  of  remittaaceg.  See  Bill  of  Exchange ;  Trim^ 
ingham  v.  Maud, 

Arbitration — tuhmiesMn  not  wader  seal :  revoea- 
tion  of  by  deed  :  motion  to  make  the  eubmiseion 
on  order  of  court  refused  with  costs']— An  agree- 
ment not  under  seal  for  submission  of  the  matten 
therein  mentioned  to  arbitration,  did  not  provide 
that  it  should  be  made  a  rule  of  any  court  of 
record;  nor  did  it  contun  words  purporting  that 
the  parties  to  it  intended  that  it  should  not  be 
made  such.  It  was,  however,  unusual  in  its 
terms,  and  created  certain  trusts  of  the  property 
directed  to  be  sold  by  order  of  the  arbitrators. 
Pending  the  reference  under  the  submission  one 
of  the  parties  to  it,  fay  a  deed-poll  under  his  hand 
and  seal,  revoked  the  agreement  for  t^esubminion. 
A  motion  by  the  other  party  to  the  agreement 
to  make  it,  notwithstanding  such  revocation,  an 
order  of  this  Court  was  refused  with  costs.  /» 
re  the  Common  Law  Procedure  Act,  1864,  section 
17>  and  in  re  J)niry,  278 

—  Referring  back  award.  See  Landa  daoMt 
Consolidation  Act. 


—  Effect  of  agreement  to  refer, 
tion. 


See  Jnnidio- 


AssuMFSiT—Consideration.    See  Bond. 

Attoenbt  and  Solicitor— cfton^  rf  soUdtor: 
bankruptcy  of  client ;  solicitor's  lien}—Aher  a 
suit  was  instituted  the  plaintiff  beoune  bank- 
rupt. His  assignees  continued  the  suit,  employ- 
ing a  different  solicitor.  A  decree  was  taken  by 
consent.  On  drawing  up  the  decree  the  Begistrar 
required  production  of  oertwn  documents  which 
were  referred  to  in  the  decree^  and  which,  being 
in  the  hands  of  the  solicitor  to  the  originia 
^aintiff.  had  not  been  produced  at  the  hearing. 
The  solicitor  refused  to  produoe  them,  claiming 
a  lien  for  costs : — Beld,  that  he  was  bound  to 
produoe  them.  Boss  v.  Laugkton  held  not  oyer-, 
ruled  by  Lord  ▼.  Wormleig^ton,  Sssumonds  v. 
ike  Great  Eastern  Bail  Co,,  87 

Auction — opening  biddings] — Keglect  on  the  part 
of  an  auctioneer  to  ascertain  the  reserved  price 
before  the  commencement  of  a  sale  is  not  aoch 
'*  improper  conduct  in  the  management  of  the 
sale  as  will  authorize  the  Court  to  open  tiie 
bidding.    Brown  v.  Oakshott,  717 

Banksb.    See  Hll  of  Ezohangew    Mna^tog-vp  of 

Company. 

Bankruftct— Proof  of  debt.  See  Contribntory. 

CrBditort'  Deed.  See  Debtor  and  Cradilor. 

Baron  and  VvMH^—Judicial  separaiion:  right  of 
wife  to  personalty  not  reduced  into  possession} — 
A  share  of  a  settled  fund  became,  on  the  death 
of  a  tenant  for  life,  payable  to  a  married  woman. 
After  the  death  of  the  tenant  for  life,  but  before 
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thft  ahara  had  been  rednceH  into  ponflMion,  the 
married  woddmi  obteined  a  decree  of  jodioial 
eeparation  firom  ber  htMband: — Held,  tbat  i»he 
was  entitled  to  ber  ehare  abaolately,  as  a  fvuie 
■ole.  Joknaon  ▼.  Lamder,  22d 

—  agrtemittU  to  Im  apmri,  for  the  axeetttion  nfa 
mparaikm  dted^  trnd  for  teenrmg  aa  ammwip  on 
the  wtfe:  ipeei/e  perforwMnce:  cfeerce]~On  the 
5th  of  Juljr,  1865,  a  husband  and  hit  fiihther-in- 
law,  on  behalf  of  his  daughter,  the  wife,  entered 
into  a  oonlractk  bj  wbich  it  was  agreed  that  the 
huaband  and  wife  ihould  live  aj^urt,  and  that 
the  hueband  ahonld,  when  required,  execute  a 
deed  of  separation  with  all  usual  and  pn>per 
Clausen,  and  should  aeeure  a  sum  of  401.  a  year 
to  tbe  wife  for  her  maintenance  and  that  of  their 
child.  The  wife  was  not  a  partj  to,  but  she 
signed,  the  contract.  The  husband  and  wife 
separated.  The  wife  was  for  some  time  after- 
wards maintained  by  her  father,  and  he  supported 
her  child.  The  husband  paid  the  annuil^  regu- 
larly till  October,  18()7.  The  father-in-law,  in 
purwianoe  of  the  contract,  i»epared  a  separation 
deed,  by  which  the  annuity  was  to  be  secured 
by  a  charge  of  it  on  some  landed  property  cf 
the  husband,  and  he  was  to  covenant  for  the 
payment  of  the  .annuity  for  a  term  of  ninety- 
nine  years,  if  hia  wife  should  so  long  live.  The 
proposed  deed,  however,  contained  no  covenant 
by  the  father-in-law  to  indemnify  the  husband 
against  hia  wife's  debts.  The  husband  vefused 
to  execute  the  deed.  The  fisther-in-law  and  tbe 
wife  then  instituted  a  auit  fSor  ^Mcific  perfor- 
mance of  tbe  agreement  of  the  5th  of  July, 
1865;~iffe&i,  that  the  plaintiffii  were  entitled 
to  have  a  proper  separation  deed  exeented  by 
the  husband ;  that  he  was  bound  te  secure  the 
annoity,  though  net  by  a  charge  on  his  landed 
property ;  and  that  he  must  pay  the  ooate  of  the 
ami.    0ibb9  v.  Ewrdimg,  604 

—  eqmiy  to  a  iOiUmnU :  dtibt»  of  wife  before 
mmrriofft] — ^The  creditors  of  a  woman  remaining 
unpaid  after  her  marria^  in  leapect  of  debte 
inourred  before  the  mamage  have  a  right  to  be 
aatttfied  out  of  her  property,  in  priority  to  any 
equity  to  a  settlement  out  of  it  which  she  may 
piisseas.  Therefore  the  assignee  of  the  bankrupt 
husband,  against  whoae  eatote  the  wife'a  debte 
had  been  proved,  haa  a  right  to  set  aside  a  post- 
nuptial settlement  cf  the  wife*s  property;  and 
the  wife*s  equity  to  a  settlement  can  only  arise 
when  an  amount  equal  to  the  amount  of  her 
debte  haa  been  provided  out  of  her  eatate.  Bmr- 
nard  v.  Ford;  and  Carrick  v.  Ford,  671 

—  mmritd  womatCk  nwertiomarf  mtered  in 
ftnmaUy :  ep^ily  to  m  MUkmiint\ — A  married 
wooaan  may  by  fnuid  deprive  hcrsalf,  not  only 
of  her  equity  to  a  seltlsment  out  of  moo^  to 
which  her  husband  may  become  eatitkd  in  ber 
rights  but  (obiUar  pev  O^aird,  LJ»)  of  any  right 
to  a  reversionary  interest  foiling  doe  after  his 
death.    In  re  JUmA^s  Tnat,  650 

—  Separation  deed.    See  Injunction. 
— —  See  Power  of  Appointment. 


Bill  of  Exohaitoi— tvmdtafi^ef  from  abroad: 
appropriaiion:  double  bamkrujutoy :  property  in 
reiiHieanott]~Busineas  transactions  were  carried 
on  between  R.  k.  Co.,  of  London,  and  B.  k  Oo., 
of  Barbadoes,  on  a  general  account  between  the 
two  houses.  The  course  of  bnsineas  was  for 
B.  ft  Co.  to  draw  bills  of  exchange  upon  B.  ft 
Co.  and  sell  them  in  Barbadoes,  and  in  order 
to  keep  R.  ft  Oo.  in  fimds  to  meet  the  bills  so 
drawn  upon  them,  and  repay  them  for  any 
moneys  expended  on  behalf  of  B.  &  Co.,  B.  ft  Co. 
were  in  the  habit  of  buying  bills  in  Barbad<*«8 
and  remitting  them  to  R.  ft  Co.  The  proceeds 
of  such  remittances  were  carried  to  the  general 
account  between  the  two  firms.  Between  the 
time  of  certain  remittances  being  posted  in 
Barbadoea  for  transmismon  to  R.  ft  Co.  and 
of  the  same  being  received  by  R.  ft  Co.  the 
London  firm  became  bankrupt.  Subsequently 
B.  ft  Co.  also  foiled:— iTeM,  that  under  the 
circumstances  there  was  no  specific  appropri- 
ation of  the  remittences,  but  that  so  fisr  as  the 
remittances  were  in  specie  at  the  time  of  R.  ft 
Co.*s  bankruptcy,  the  assignees  of  B.  ft  Co. 
were  entitled  to  have  the  same  appropriated  to 
the  purpoesa  of  the  general  account,  subject  to 
the  right  of  apprc^niation  by  the  London  firm 
to  items  in  such  account ;  and  that  on  R.  ft  Co. 
anbmittiag  to  appropriate  the  proceeds  of  aoch 
remittances  to  outstanding  accqpiaacea,  the 
order  in  Bx  parte  Watrimg^  19  Veaev,  845,  mual 
be  followed.     Trimimgkamy.Mamd,  307 

open  letter  of  credit:  kill  drown  under  it: 

rigkU  of  holder:  mercantile  ueagel^A.  bona  fide 
hokier  of  a  bill  of  exchange  drawn  under  an 
open  letter  of  credit,  and  taken  by  him  on  the 
foith  of  SQch  letter  of  credit,  has  aright  of  action 
at  law  against  the  grantor  of  the  leMer  of  credit 
in  case  of  his  refusal  to  accept  tbe  btlL  MmH- 
land  V.  the  Chartered  Mercantile  Bank  of  India, 
London  and  China;  863 

M.  ft  Co.,  by  their  bill  of  complaint,  averred  that, 
according  to  the  ordinary  course  of  deaUng  in 
reference  to  letters  of  creidit  granted  to  foreign 
firms,  the  foreign  firm  could  only  obtain  letteira 
of  credit  upon  the  guarantie  of  some  RngHuh 
firm,  and  that  the  fbnign  firm  stipulated  to  nse 
the  lettofu  of  credit  only  for  the  porpoae  of 
buying  gooda  to  be  consigned  to  England,  and 
to  transmit  the  bills  of  lading  to  t^  BngKsh 
firm  as  a  security  for  the  repajrment  of  the  bills 
of  exchange  drawn  under  the  lettera  of  credit 
by  a  mail  not  foter  than  that  which  carried  the 
bUla  of  exchange.  Open  letters  of  credit  were 
granted  to  F.  ft  Co.,  a  China  firm,  on  the  gua- 
rantie of  M.  ft  Co.,  an  English  firm,  and  F.  ft 
Co.,  in  firaud  and  vioUtion  of  their  agreement 
with  M.  ft  Co.,  drew  bills  under  them  nut 
protected  by  shipping  documente  and  indoraed 
them  for  value  to  the  C.  Bank,  who  had  no  actaal 
notice  of  the  agreement  between  F.  ft  Co.  and 
M.  kOo.:^Held,  that  the  C.  Bank  waa  enti- 
tled to  require  the  grantors  of  the  letters  of 
credit  to  accept  the  bills,  and  that  M.  ft  Co. 
had  no  equity  to  restrain  them  fkt>m  procuring 
such  acceptance.     Ibid. 

JMi,alao,  tltetinrsforsikoe  to  "open**  lottow  of 
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credit,  no  such  cnstom  exists  as  M.  ft  Ga 
averred,  and  that  even  if  there  were  such  a 
custom,  the  rights  of  the  C.  Bank  as  bona  jide 
holders  for  value  could  not  be  affected  by  the 
mere  constructive  notice  of  the  agreement  be- 
tween M.  &  Co.  and  F.  ft  Co.  which  the  custom 
would  imply.     Ibid. 

Bill  of  Exchange  (continned) — amount  of  bill 
paid  into  bank:  8uit  by  drawer  againH  bankerB  cu 
for  money  had  and  received  on  trutt] — A.  having 
accepted  a  bill  of  exchange  paid  money  into  his 
bank  upon  the  express  understanding  that  it  was 
to  be  applied  in  taking  up  the  bill  at  maturity. 
A.  suddenly  died  before  the  bill  fell  due,  and  the 
bank  retained  the  money  in  satisfaction  of  moneys 
owing  to  them  upon  A.'s  general  aocoimt.  The 
bill  was  returned  dishonoured  to  the  drawers, 
who  thereupon  sued  the  bank  in  this  court  for 
the  amount:— iTe/d,  that  there  was  no  privity 
to  sustain  the  suit.   Hill  v.  Roydi,  638 

BoND—ostfj/ta/or  value:  subsiding  equUie$:  for- 
bearance  to  «ue:  consideraiian  for  promue]^A 
bond  given  for  the  purpose  of  enabling  the 
obligee  to  raise  money  passes  to  an  assignee  for 
value,  subject  to  the  subsisting  equities  in  favour 
of  the  obUgor,  unless  the  intention  with  which  it 
is  given  is  expressed  on  the  face  of  it.  Oraham 
V.  Johnaon,  374 

Forbearance  to  sue  is  a  good  consideration  to  sup- 
port a  promise  only  when  the  forbearing  party 
has  a  right  to  sue  in  his  own  name,  either  at  law 

■   or  in  equity.    Ibid. 

CBKRQZ^buUding  for  public  purpotet:  tale  by 
order  of  Court] — ^The  Court  will  give  effect,  by 
sale,  to  a  charge  on  a  building  used  as  a  drilling- 
hall  for  a  volunteer  corps.  Darke  v.  WHUaohmm 
distinguished.  Oriatell  v.  Money,  312 

^—  upon  lands.    See  Judgment. 

CHABITT—Charitable  bequest.    See  TVilL 

Clbbot — right  of  vicar  to  cut  and  idl  timber]^ 
Although,  as  a  general  rule,  a  vicar  has  a  right 
to  cut  timber  for  the  purposes  of  applyii^  it 
specifically  to  repairs  of  the  vicarage  premises, 
and  possibly  a  right  to  sell  the  timber  and  buy 
with  the  proceeds  an  equivalent  amount  of 
timber  in  a  more  convenient  plaoe  for  the  purpose 
of  using  it  in  such  repairs,  he  has  no  right  to  out 
timber  for  the  purpose  of  selling  it  to  raise  a  fund 
to  repair  dilapidations  in  the  vicarage  premiMS 
arising  firom  his  own  previous  neglect  to  repair. 
SoweAy  V.  Fryer,  617 

CouPAKT— fo^  o/5imneM  of  one  company  to  anUher: 
mUt  by  one  ehareholder  on  behalf  of  himeelf  and 
all  othera:  delay] — A  financial  company  made 
an  arrangement  with  a  banking  company  for  a 
Qombination  of  the  two.  By  this  arrangement  it 
was  agreed  that  the  financial  company  should  be 
wound  up  voluntarily;  that  the  banking  oom- 
pany  should  advance  money  to  discluunge  the 
liabilities,  and  should  receive  the  proceeds  of  all 

*   MBOts  of  the  financial  company  as  realiaed ;  that 


afker  complete  liquidation  and  payment  to  the 
bank  by  means  of  the  assets  (assiiAed,  if  neoes- 
sary,  by  calls  upon  the  shareholdeits  in  the  finan- 
cial company)  of  a  certain  sum  over  and  above 
all  advances,  the  shardiolders  of  ih»  fi«>*»»fT^! 
company  were  to  be  at  liberty  to  exchange  every 
three  shares  (2^  paid)  in  it  for  one  (5^.  paid)  in 
the  hanking  company.  The  anaogement  not 
being  sanctioned  by  the  articles  ct  associatioii  of 
the  financial  company, — Held,  afl&rming  the 
dedsioa  of  Wood,  V.C.,  that  it  oonld  not  be 
supported  as  a  sale  of  assets  in  ooonderation  of 
shares  within  section  161.  of  the  Companies' 
Act,  1862.  Clinek  y.  the  Ftmandal  Corporation 
(Lim.),  1 

A  suit  by  one  member  of  a  company  on  behalf  of 
himseUr  and  all  other  shareholderB,  to  set  aside  a 
contract  which  is  uUra  viree^  is  property  consti- 
tuted, though  a  majority  of  shareholders  may 
have  assented  to  the  arrangement,  and  they  are 
not  made  parties  to  the  suit.     Ilnd. 

The  deed  of  arrangement  having  been  exeented  on 
the  17th  of  May,  the  plaintiff  objected  to  it  eariy 
in  June,  but  did  not  file  his  bill  till  November: 
Meld,  that  the  suit  being  one,  not  for  avoiding 
a  contract  into  which  the  plaintiff  bad  de  facto 
entered,  but  f<^  asserting  and  maintaining  nghts 
of  which  he  had  never  been  deprived,  be  was 
not  disentitled  to  relief  <m  the  8oor«  of  delay. 
Ibid. 

—  power$and  duties  of  direetor$T  eommeneewtaU 
of  winding-up  under  tiqsenruion]— Direotors  of  a 
company  have  no  power  to  refose  to  register 
transfers  of  shares  made  bona  fde  unlev  thevv 
are  special  provisions  to  that  effect  in  the  regn- 
lations  of  the  company.  In  rt  Smiik,  Knight  <t* 
Co,,  ex  parte  Weaton,  49 

A  petition  to  wind  op  a  company  having  been  pre* 
sented,  stood  over  in  order  that  the  company 
might  pass  resolutions  for  a  voluntary  winding- 
up.  After  such  resolutions  had  been  passed,  an 
order  was  made  on  the  petition  to  oontinne  tlie 
voluntary  winding*up  under  supervisiott : — Ifeid^ 
that  the  commenoement  of  the  windingmp  onder 
supervision  dated  from  the  passing  of  we  oonk- 
firmatoiy  rescdution  to  wind  up  vohmftarily. 
Ibid. 


*—  rednction  of  capital:  notice  to  credken] — 
Notice  to  creditors  under  the  General  Ordets  of 
March  21,  1868,  may,  if  the  oreditora  are  an- 
known,  be  given  by  advertisement.  In  re  the 
General  Bank  for  the  Promotion  of  AgrienUmrt 
andPubUc  Worke ( Lmitcd emd Bedmed),  168 

—  payment  of  dividcndi  out  of  capital] — ^A 
railway  company  entered  into  a  cootraet  for  the 
construction  of  an  eztensiosi  of  their  railway. 
The  contractors  were  bound  to  complettt  the 
extension  by  the  dlst  of  December,  1867,  and 
until  completion  to  pay  to  the  direeton  of  the 
company  interest  on  so  mndi  of  the  extension 
capital  as  should  fW>m  time  to  time  be  oalled  and 
paid  up;  botif  any  delay  in  deKveringpossanoa 
of  the  land  to  the  contractors  should  raider  it 
impracticable  to  complete  the  extenmon  by  the 
time  appointed,  sudi  allowance  warn  to  be  made 
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to  the  oooinkston  ts  shoald  be  equiTalent  to  tiie 
interest  payable  by  them  for  the  period  of  tBe 
delay  so  occasioned.  The  ooiD^>any*s  acts  prohi- 
bited the  pajrment  of  dividends  out  of  capital. 
A  sabseqnent  act  enacted  that  all  moneys  paid 
by  the  contractors  in  respect  of  non-completion 
shoald  be  carried  to  revenue  account  and  be 
applicable  to  the  payment  of  dividends  on  the  . 
exceosion  capital.  The  extension  was  not  com- 
pleted on  the  81st  of  December,  1868,  and 
accordingly  the  contractors  paid  to  the  directors 
42,600^  in  respect  of  the  half-year  ending  on 
that  day ;  but  the  directors,  admitting  that  the 
delay  was  attributable  to  the  company's  default 
in  delivering  possession  of  the  land,  had  repaid 
or  were  about  to  repay  this  sum  to  the  contrao- 
tors  out  of  capital  i—iield,  that  the  42,600/.  were 
not  really  **  moneys  paid  by  the  contractors  in 
respect  oif  non-oompletion,"  and  that  to  i^ly 
this  sum  in  payment  of  dividends  would  be  a 
violation  of  the  statutory  prohibitions  against 
paying  dividends  ont  of  capital,  and  the  com- 
pany and  its  directors  were  accordingly  restrained 
by  injunction  from  so  applying  them.  ScUiabury 
V.  the  MetropoUtam  Bail,  Co,,  249 

^—  ca/2:  whm  owing]— A  call  is  owing  from  the 
day  on  which  it  is  made,  although  it  is  "  pay- 
able** on  a  subsequent  day.  In  re  the  China 
Suanuhip  and  Ldbian  Coal  Co.  (Lim.),  (  Dawet*9 
tatej,  612 

• See  Contribntory.    Debentarse.   Injunction. 

BaQway     Company.      Spedfio    Performance. 
Winding-up  of  Company. 

OoXFUiSATiov.  See  Lands  CUues  Consolidation 
Act 

OomniCFT  OF  Coxjvr—puhUcaiifm  of  matter  re- 
lating to  question  in  inue:  so/icttor]— The  soli- 
citor of  a  defendant  wrote  anonymous  letters  to 
a  newspaper,  impeaching  the  novelty  and  use- 
fulness of  a  patent  claimed  by  the  plaintiff,  and 
the  snbjeet  of  the  suit  It  was  ordered  that  the 
solicitor  should  be  committed  for  contempt  of 
Court ;  the  order  not  to  be  enforced  if  he  inserted 
an  apology  in  the  newspaper  and  paid  the  costs 
of  the  motion.    Daio  v.  Eley,  113 

SenMe  —  By  publishing  controversial  letters  in 
reply,  or  by  delay,  plaintiff  would  have  lost  his 
right  to  oomplain.    Ibid. 

— >—  puUicaHon  by  a  newtpaper,  without  comment, 
of  a  winding-up  petition  brfore  the  hearing  in 
court:  co9t$]—A  newspaper  published  without 
comment  the  contents  of  a  petition  which  had 
been  filed  in  this  court  for  the  winding  op  of  a 
company,  but  which  had  not  yet  oome  on  for 
beating: — Held^  that  the  pubUshen  were  in  con- 
tempt, and  must  pay  the  costs  of  a  motion  to 
commit.  In  re  the  Cheltenham  cmd  Swaneea 
BaUway  Carriage  and  W<»gon  Co,,  830 

—  See  Practioe.    Production  of  Documents. 

OomnucfT'Agreement  for  a  lease.  See  Specific 
Performance. 


—  of  sale.    See  Specific  Perfonuanoe. 

Relief  against     See  Penalty. 

*^—  Sale  of  shares.    See  Shares. 

■         See  Jurisdiction.    Lease. 

CoHTRiBUTOBT — intercit  on  callt:  payment  into 
court  at  a  Mtfursfy] —Certain  contributories  in  a 
company  disputed  their  liabilitv  to  be  such,  and 
app«Jed  to  the  House  of  Lords.  Meanwhile  a 
call  was  mada  The  notice  of  the  call  contained 
an  intimation  that  if  it  should  not  be  paid  inteiest 
would  be  charged.  At  the  liquidator's  request 
they  paid  the  call  into  the  bank,  not  to  the 
liqoidatorlB  general  account,  but  to  one  entitled 
as  a  security  account,  to  await  the  decision  of 
the  House  of  Lords.  Afterwards  that  decision 
was  unfkvourable  to  them,  and  the  money  was 
applied  for  the  purposes  of  the  winding-up: — 
Held,  that  the  contributories  who  had  paid  Uieir 
money  to  the  security  account  were  liable  to 
pay  interest  upon  it  until  the  time  when  it  was 
^»plied.  In  re  Overend,  Gumey  A  Co,,  ex  parte 
Barrow,  15 

paid-up  Aare$\ — ^B.  subscribed  the  memorau* 

dnm  of  association  of  a  company,  in  respect  of 
preference  shares  and  also  paid-up  shares: — 
Held,  that  he  was  liable  to  contribute  onlv  in 
respect  of  the  preference  shares.  In  re  SouiUi  of 
Prance  Wine-growing  Dietriete  Co,,  ex  parte  De 
BeviUe,  18 

^—  void  agreement]— Wh»n  an  agreement  for 
an  amalgamation  between  A.  and  B.  oompaniee 
was  declared  void  and  set  aside  by  the  Court, — 
Held,  that  a  shareholder  in  A.  company,  whose 
name  had,  in  pursuance  and  on  the  £uth  of  the 
void  agreement,  been  placed  by  the  companies 
without  communication  to  the  shareholder  on 
the  register  of  B.  oonspany,  was  entitled,  as 
against  the  creditors  of  B.  company,  to  have  his 
name  struck  off  the  list  of  contributories  of  that 
company,  though  an  order  for  the  winding-up 
of  B.  company  had  been  made.  In  re  OrieiUal 
Commercial  Bank  (Lim,),  ex  parte  Alabatter,  82 

liability  of  dit^Utrged  bankrupt]— 'Whem  the 

assignee  of  a  bankrupt  shareholder  does  not 
take  or  dispose  of  his  shares,  and  the  company 
is  wound  up  after  tiie  diMhaige  of  the  bankrupt 
the  bankrupt  is  properly  placed  on  the  list  of 
contributories.  Section  154.  of  the  Bankruptcy 
Act,  1861,  does  not  apply  to  future  calls  to  be 
made  by  a  company  not  in  course  of  winding  op; 
In  re  the  Oeneiral  Bstatet  Co,  (Lim,  J,  ex  parte 
Haetie,  48 

•^—  infant  thareholder :  delay :  cost»]—Kn  infimt 
shareholder  who  attains  his  majority  after  having 
been  placed  on  the  list  of  contributories  is 
entitlcKi  to  have  his  name  removed  from  the 
list  of  contributories,  notwithstanding  some  de- 
lay. In  re  the  Alexandra  Park  Co.,  ex  parte 
Hart:  In  re  Bamed'e  Banking  Co.,  ex  parte 
Ddmar,  85 

Such  delay  disentitles  him  to  the  coats  of  getting 
his  name  removed.  Ibid. 
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CoNTBiBUTOBT  (oontinued) — eondUioruUcomiract  to 
take  shares] — S.  offered  to  take  shares  in  a  com- 
pany provided  he  got  a  building  contract,  and 
the  directors  resolved  to  give  him  the  contract. 
On  the  faith  of  that  resolution  he  sent  in  a 
formal  application  for  shares  withont  any  condi- 
tion, and  shares  were  allotted  him.  The  contract 
could  not  be  given  him  on  account  of  the 
winding-up  of  the  company:  —  Held,  that  his 
name  must  be  removed  from  the  lii>t  of  contri- 
butories.  In  re  the  Aldborough  Hotel  Co,  (Lim.), 
0z  parte  Simpmnif  SS 

. iranrfer  ofihares:  forfeiture  of  Aaret:  pott 

fMmber'\—la  January,  1866,  A.  transferred  the 
shares  which  he  held  in  an  insurance  company 
to  B,  and  in  the  month  of  February,  1866,  the 
transfer  was  duly  registered,  nothing  being  then 
due  upon  the  shares  in  respect  of  calls.  Two 
calls  were  afterwards  made  upon  B.  in  respect 
of  the  shares.  Neither  of  those  calls  was  paid ; 
and  on  the  3rd  of  October,  1866,  the  shares  were 
declared  forfeited  for  non-payment  of  the  calls. 
On  the  24th  of  October,  1866,  an  order  was 
made  for  the  voluntary  winding-up  of  the  com- 
pany, which  was  afterwards  oontinued  under  the 
supervision  of  the  Court.  A.*8  name  was  placed 
on  the  list  of  contributories  of  the  company  as  a 
past  member  of  it.  Upon  a  summons  to  remove 
his  name  from  the  list, — Held^  that  he  was  pro- 
perly placed  on  the  list  as  a  past  member  of  the 
company ;  but  the  question  whether  his  liability 
could  be  extended  to  the  full  amount  unpaid  on 
his  shares,  induding  calls  after  forfeiture,  wai 
not  considered  ;  and  the  summons  was  dismissed 
with  costs.  In  re  the  Companiee'  Act,  1862,  and 
In  re  the  Accidental  and  Marine  Inguranoe  CuT' 
potation,  ex  parte  Bridger,  201 

—  liability  of  diichargedhanhrupt:  bankntptfijf: 
provable  debt] — Where  the  assignee  of  a  bankrupt 
shareholder  in  a  limited  company,  registered 
under  the  act  of  1862,  has  repudiated  the  bank- 
rupt's shares,  and  the  company  is  wound  up 
%iter  the  discharge  of  the  bankrupt,  the  bank- 
rupt's name  is  properly  retained  on  the  list  of 
'  contributories.  In  re  the  Oeneral  Estates  Con^ 
pany  (Hol),  (Bz  parU  HatHe),  238 

Prima  facie,  foture  calls  to  be  made  by  a  company 
not  in  course  of  winding*up  are  not  capable  of 
valuation  at  the  date  of  the  bankruptcy,  and 
therefore  are  not  provable  under  section  154.  of 
the  Bankruptcy  Aot»  1861.  Ibid. 

--^  fraudulent  misrepretentation:  agreement  to 
abide  remit  of  a  suit  by  one  shareholder] — E.  filed 
a  bill  against  a  company  to  be  relieved  of  shares, 
on  the  ground  of  misrepresentation.  The  com- 
pany agreed  with  P,  who  asked  also  to  be 
relieved  of  shares,  to  be  bound  by  the  result  of 
R.'s  bilL  The  company  was  wound  up ;  after- 
wards, on  R.'s  suit  coming  to  a  bearing,  a 
decree  was  made  in  his  favour: — Hdd^  that  P. 
ought  to  be  treated  as  if  he  had  filed  a  bill 
betfire  the  winding-up,  and  bis  name  was  re- 
moved from  the  list  of  contributories.  In  i*e 
tlU  Bslatei  InveHmmt  Co,,  ex  parte  PawUp 
318 


firauduUnt  nUsrepreBentatiom :   agreement  tft 

abide  result  of  a  suit  by  one  aharikolder'] — K. 
filed  a  bill  against  a  company  to  be  relieved 
of  his  shares,  on  the  ground  of  miarepreaentation. 
The  company  agreed  with  P,  who  also  asked  to 
be  relieved  of  his  shares  on  the  saoM  gromyis, 
to  be  bound  by  the  result  of  R.*s  soiL  The 
company  was  then  wound  upi  Afterward^  a 
decree  was  made  in  B.*s  suit  in  his  favour:— 
Held,  that  P.  ought  to  be  treated  as  if  be  had 
filed  a  bill  before  the  winding-up,  and  ihat  his 
name  must  be  removed  from  the  list  of  oootri- 
butories, — affirming  the  decision  of  the  Mmtfter 
of  the  Rolls.  In  re  the  Eatatm  Inwettmmst  Co. 
(PawW*  case),  412 

—  is^fant  tramrferee :  aefiue$eenee] — Aitmathno 
of  shares  in  a  company,  who  at  the  dato  i^  the 
winding-up  order  was  still  an  infsnt,  is  eatitied 
'  to  treat  the  transfer  to  him  as  a  nuiUtj,  unkM 
and  since  attaining  twenty-one  he  haa  dene 
acts  amounting  to  complete  aoquiesoeiioe.  Svch 
acquiescence  was  held  not  to  have  ariaso, 
from  the  fact  that  the  solicitors  oonattUed  by 
him  appeared  for  him  and  many  other  ctisnts  at 
the  same  time  to  resist  a  summons  for  a  call 
In  re  the  Commercial  Bank  Corporaiiom  pf  India 
and  the  East  (  Wilmn'$  can),  5%6 

purchaae  in  name  of  am  is^fasU :  Mtgnrntmrt  by 

fattier  of  infants  name  to  transfer] — A  faihrr 
purchased  shares  in  the  above  company,  and 
had  the  transfer  made  to  his  mm^  who  wae  then 
an  infant,  and  at  sea.  From  the  fiather^s  evidence 
it  appeared  that  he,  or  another  of  his  aona,  also 
an  infant,  had  signed  the  transfer  in  the  nanse  of 
his  son.  The  oompasy  had  aiaoe  been  ordered  to 
be  wound  up,  and  on  an  application  by  the  Itqoi- 
dator  to  take  the  son*s  name  off  the  list  of  con- 
tributories, and  to  pat  thersoo  In  tta  slead  eithsr 
the  name  of  the  father  or  those  of  the  veodeni, 
the  latter  woe  ordered  by  the  Matter  qf  tie 
JRoUe,  and,  on  appeal,  by  the  Lorde  Jna^en,  to  be 
put  on  the  list.  In  re  the  Natienal  Proirisuial 
Marine  It^wr,  Co.  ( lAm. ),  (MaiUiamd'e  earn),  654 

quetUonable  liability :  eompromim  uUm  Wm.- 

lapse  of  time]~-J>,  became  a  shareholder,  in 
1846,  on  the  faith  of  repreaentatioM  whkb  were 
never  made  good,  and  received  a  dividend.  Im 
1848  he  applied  to  have  his  aharas  canceUsd, 
on  the  ground  of  these  mJawygewtatiom ;  and 
in  1849  the  directors,  in  consideration  of  4(ML, 
readved  to  cancel  them.  Thia  resolatMn  wee 
never  communicated  to  any  meeting  of  the 
shareholders,  but  they  were  aware  tint  aoney 
had  been  received  generally  on  acooani  of  oan- 
oelled  sharca.  In  1869  the  official  Uqoidafeor  of 
the  company  (whioh  ves  then  being  wooad  ep) 
sought  to  enioMe  a  call  againat  him  >^M«id, 
that  his  uMse  was  wrongly  placed  on  the  lisi  of 
contributories.  In  re  the  Ayricalturiet  OmUk 
Intur,  Co.  (Dixem*§  cam)^  667 

paid-^  Aaam]-^  tabioriher  to  the  wsao 

raudum  of  association  of  a  company  under  the 
Companiis*  Ao^  1862,  for  shares  not  SKptntd 
on  the  memorandum  to  be  fol^  paid-o|^  bet 
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Agreed  to  be  issaed  to  sndi  ■Qbecrfber  m  ftiUy 
pAid-op  Bhans  in  pMrt  payment  of  property 
transferred  by  him  to  ^e  compMiy,  wiU  be 
placed  on  the  list  of  oontiibatories  for  each 
eharee,  biit*^!riU  not  be  ealled  on  to  pay  more 
than  the  balance  (if  any)  which  shall  be  found 
due  from  him  on  setting  off,  against  the  calls, 
what  on  inquiry  shall  be  found  to  be  the 
raloe  of  the  property  transferred  by  him.  In  re 
the  Heyfbrd  Oo.  (lAim.),  (PeWa  oaee),  564 

—  r^eam  of  HMHiy:  fioiiee  to  ^rehotdete: 
afidavUt  jUid  after  eomfMneement  of  eam\ — A 
shareholder  transferred  150  shares  to  the  man- 
ager and  a  director  **  on  behalf  of  the  oompany,** 
un  the  understanding  that  the  Talue  of  them  at 
par  should  be  credited  to  him  as  payment  in  ftdl 
un  other  fifty  shares,  of  which  he  retained  poe- 
seesion.  The  compMiy  had  no  power  to  hokl  its 
own  shares: — Held^  tibat  the  transaction  being 
%iltta  vireSf  he  could  not  thus  divest  himself  of 
his  liaMUty  without  notice  to  and  the  knowledge 
of  all  the  incttvidual  shareholders,  and  that  he 
was  still  a  contributory  for  the  whole  number  of 
200  shares.  In  re  The  Oenerai  Anwr,  Prw.  Co. 
(Lim.),  fOroee'Mcaee),  588 

Affidavits  filed  while  a  case  stands  over  part  heard 
will  not  be  admitted  in  evidence  if  objected  to. 
Ibid. 

applieatum:  alteration  in  avMmnt  of  tharet : 

aUohtnent:  ftaeHee:  right  to  beffin]— The  pro- 
spectus and  memorandum  of  association  <^  a 
limited  company  stated  that  the  capital  of  the 
company  was  divided  into  shares  of  202.  each, 
and  that  the  first  issue  would  be  of  201.  shares. 
The  memorandum  and  articles  of  association 
contained  a  provision  for  consolidflftlng  the  201, 
shares  into  shares  of  larger  amount.  Upon  the 
faith  of  the  prospectus  and  memorandum  of 
association  O.  applied  for  twenty  shares  in  the 
company.  Subsequently  to  his  application,  in 
pursuance  of  the  provision  in  that  behalf,  all  tiie 
shares  of  the  company,  before  any  of  them  had 
been  issued,  were  converted  from  20^  to  40L 
shares.  Twenty  42.  shares  were  allotted  to  O. 
He  was  not  aware  of  the  alteration  in  the  amount 
of  the  shares  till  some  time  afterwards,  and  never 
acquiesced  in  the  alteration.  On  a  summons  by 
the  official  liquidator  of  the  company  for  G.  to 
shew  cause  why  he  should  not  be  settled  upon 
the  list  of  contributoriee, — ffdd,  that  G.  was  a 
contributory  to  the  company  in  respect  of  twenty 
shares  of  ^l.  each.  In  re  the  European  Central 
RaiL  Co,  (Urn,),  fOuitard'ecate),  610 

Upon  G.'s  counsel  admitting  drnt  he  was  jaruna 
facie  a  shareholder  in  the  company, — Held,  that 
he  had  a  right  to  begin  on  a  summons  in  the 
form  above  mentioned.  Ibid. 

— —  muiucd  inmiranee:  unstamped  poKep] — S. 
made  an  application  in  writing  to  become  a 
member  of  a  mutual  insurance  association  in 
respect  of  an  inBuranee  for  800/.  upon  his  ship ; 
the  ship  was  accepted  and  an  unstamped  copy 
of  a  policy  returned  to  him.  By  the  regulations 
of  the  association  he  would  have  to  contribute 
to  loaes  upon  the  ships  of  other  members.    No 


stamped  poliey  was  ever  executed  by  bin.  He 
contributed  to  losses  upon  some  ships  oi  various 
members.  His  own  ship  sustained  an  injury,  but 
before  the  amount  of  the  loss  could  be  estimated, 
the  association  was  ordered  to  be  wound  up  :~- 
Beld  (affirming  the  deoiaion  of  one  of  the  Yic« 
i'lnmcellors),  that  he  was  not  a  contributory,  as 
the  unstamped  policy  could  not  under  85  Geo.  8. 
e.  68.  be  received  in  evidenoe  of  his  agreement 
to  become  a  member.  The  London  MoHme 
Inmr.  A$$oc,  (Smitk*$  earn),  681 

—  remtmd  frwn  /»•<]— Where  a  pefMB*h  name 
has  been  improperly  placed  upon  the  Ust  of  oon- 
tribulories,  his  right  to  have  it  removed  is  not 
affected  by  the  fact  that  there  is  no  person  in 
existence  who  ought  to  be  put  upon  the  list  in 
his  stead.  In  re  the  JokU^toek  DiieoMK  Co, 
(Fiffe'ecam),  725 

— ^-  paet  tnemher:  fotfeUnre  of  eharee:  UabiHijf 
for  poet  de6te]— The  holders  of  forfeited  shares 
in  a  company  limited  by  shares  are  hable  to 
contribute  in  the  winding-up  as  past  members, 
although  the  artides  of  association  do  not 
expressly  reserve  the  rights  of  the  company 
against  them.  In  re  the  BlakeUy  Ordnance  Co, 
fCf^ke'ecmee),  677 

See  Company.  Specific  Ptoformanoe.  Wind- 

Ing'up  of  Company. 

CoNysBBiON.    See  Will. 

ComjQWt^rtgitlraUm:  timeoff/rdpuhUMIitm: 
incomplete  entry  at  Staiionere*  BaUf^Thn  regis- 
tration of  a  book  at  Stationers*  Hall,  under  the 
Copyright  Act,  5  It  6  Viet,  c  45,  is  not  good 
unless  the  entry  state  the  dav  on  wfakh  the  first 
publication  took  place,  as  wJl  as  the  month  and 
year.  Therefore,  where  a  plaintiff  sued  to  restrain 
an  infringement  of  his  copyright  in  a  book,  having 
registered  the  month  and  year  of  first  pablication, 
but  without  specifying  the  day,  his  bill  was  dis- 
missed with  costs.  MathMMon  v.  Banrod,  189 

literary  piracy:  plagiariem   of  mbttance: 

emdenee :  <iaiiu«7e«]~Plagiansm  does  not  neeea- 
sarily  amount  to  an  invMion  of  copyright,  and 
the  author  of  a  published  book  has  no  monopoly 
in  the  theories  and  speculations,  or  even  in  the 
results  of  observations  therein  stated;  but  no 
one,  whether  with  or  without  acknowledgment, 
is  to  be  permitted  to  take  a  material  anid  sub- 
stantial portion  of  the  poMished  work  of  another 
author  for  the  purpose  of  making  or  improvhig 
a  rival  publication.  Accordingly,  a  defondant 
who  had  systematically,  although  in  diflforenl 
language,  appropriated  in  his  book  the  argu- 
ments, rhetoric,  resuHa  of  observations  uid 
quotations  from  authorities  from  a  prsvioos  book 
of  the  plaintiff  on  the  same  subject  was  held  to 
have  infringed  the  plaintiff's  oopyri^t,  ahhoogh 
the  defendant  had  employed  cozisiderable  labour 
and  skill  in  altering,  transposing  and  adding  to 
the  plam^ff's  language.  Pike  v.  Nieholatf  529 

Order  of  procedure  where  evidence  is  taken  viva 
voce  at  the  hearing.  Ibid. 

Observations  upon  the  questSoa  how  flur  the  Court 
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if  bound  to  give  weight  to  the  positive  oath  of 
AD  interested  party.  Ibid. 
The  mode  of  estimating  damages  in  oases  of  literary 
piracy.  Ibid. 

Costs— order  for  papmeni  cf  <mt  cffvnd  in  court : 
toUcitor  amd  dimt :  Lcndon  a$ren<]~Where  an 
order  of  Court  in  the  usual  form  directed  pay- 
ment of  costs  out  of  a  fund  in  court  to  the 
London  agent,  it  was  nevertheless  held  that 
the  client  of  the  country  solicitor  might  set  off  a 
debt  due  from  such  solicitor  to  himself,  the  client, 
against  the  costs.  PetUfidd  v.  Bcwlow,  810 

8a(£  an  order  creates  no  independent  right  or  lien 
upon  the  fund  in  fisvour  of  the  town  agent  as 
against  the  principal.  Ibid. 

Q^are — whether  express  notice  by  the  town  agent 
to  the  principal  would  disentitle  the  latter  fit>m 
obtaining  a  sufficient  discharge  from  the  country 
solicitor.  Ibid. 

—  nmnher  cf  o(mM€l]—Oo%\A  of  a  brief  to  a 
second  Queen*s  counsel  on  the  hearing  of  the 
cause  allowed,  he  having  before  he  had  been 
called  within  the  bar  been  the  defendant's 
junior  counsel  in  the  cause.  Hcrdeif  v.  Coob,  678 

in  suit  by  infants  not  for  their  benefit.  See 

Administration  of  Estate. 


—  See  County  Court, 
ing-up  of  Company. 


Solicitors*  Costs.    Wind- 


CouNTT  CoUBT— |)2aMi( ;  gtay  of  proceedinff$  pend" 
ing  appeal:  <idmmiMtratUm  plaint :  statement  of 
value  of  estate :  jurisdiction]  —  The  Grenend 
Orders  of  the  Court  of  Chancery  do  not  apply  to 
county  court  appeals.  Chee$eterigfU  v.  Thorn,  615. 

Under  the  Rules,  Orders  and  Forms  for  Regulat- 
ing the  Practice  of  the  County  Courts,  1867,  an 
Older  to  stay  proceedings  in  a  county  court 
pending  an  appeal  from  a  decree  on  a  plaint  in 
equity  will  be  m^e  by  the  Court  of  Chancery 
without  any  previous  application  having  been 
made  to  the  Judge  who  pronounced  the  decreeu 
Ibid. 

An  administration  plaint  need  not  contain  a  speci- 
fic statement  that  the  estate  to  be  administered 
does  not  exceed  in  amount  or  value  the  sum  of 
5002.  Ibid. 

appeal:  cotta] — ^The  rule  of  law  that  costs 

should  follow  the  result  of  an  i^peal  will  not  be 
adopted  by  the  Court  of  Chancery  in  county 
oonrt  appeals.  FaUows  v.  Slatter,  609 

CovEVANT— leAen  binding  on  /and]— A,  being  the 
owner  of  a  building  estate,  sold  a  plot  of  it  to  B^ 
who,  by  the  oonveyanoe,  entered  into  restrictive 
oovenants  with  A.  as  to  the  mode  of  using  the 
land.  A.  afterwards  contracted  for  the  repur- 
ehaae,  and  the  land  was  conveyed  by  B.  to  C. 
as  mortgagee  of  A.  During  the  interval,  A.  sold 
several  other  plots  of  the  same  estate  to  various 
persons,  but  it  did  not  appear  whether  he  entered 
into  any  or  what  arrangement  with  them  as  to 
the  user  of  the  land.  The  mortgagee  foreclosed  : 
— Meld,  Affirming  the  decision  of  the  Vice  Cham" 


eellor  of  the  Duchy  of  Laneaaler,  thai  the  land 
was  not  bound  by  the  restrictive  covaiants 
entered  into  by  B;  and  the  land  being  sold  with- 
out any  conditionas  to  these  covenants,  the  title 
was  forced  upon  thepurchaser.  JKeaie$Y.l^fou,Z57 

restrictive  of  user  of  land :  exeludve  right  to 

supply  certain  goode :  rettraint  of  trade :  waA 
of  mutwdity'] — Upon  a  oonveyanoe  of  land, 
made  by  pli^tiff  (a  brewer),  a  deed  of  oovenant 
was  executed  by  the  grantees  that  plaintifl^ 
"  his  heirs  and  assigns,  should  have  the  ezohtsive 
right  of  supplying  all  ale,  beer  and  porter  which 
might  be  consumed  in  every  house  or  other 
bmlding  which  might  be  erected  on  any  part 
of  the  said  piece  of  land,  and  which  should  be 
opened  or  used  as  an  inn,  public-house  or  beer- 
shop."  Defendant  became  a  subsequent  pur- 
chaser of  the  land  with  notice  of  the  covenant ; 
he  afterwards  opened  a  pubho-house  opon  the 
land,  and  supplied  it  with  ale^  &a  of  his  own 
brewing  : — Jaetd^  affirming  the  decisioii  of  one  of 
the  Vice  Chancellors  (See  page  iOl),  Uiat  the 
oovenant  was  not  invalid,  either  on  the  ground 
of  uncertainty,  want  of  mutuality,  or  as  being  in 
unreasonable  restraint  of  trade,  and  a  demurrer 
to  a  bill  stating  the  above  fitcts ;  and  praying 
an  injunction  restraining  defendMit  from  com- 
mitting a  breach  of  covenant^  was  ovesmlsd. 
CaU  V.  Tourle,  665 

—  Breach  of  covenant  not  to  carry  on  a  par- 
ticular trade.  See  Injunction. 

Effect  of  restrictive  covenant  on  losses  with- 
out notice.  See  Injunction. 

See  Marriage  Settlement. 

Damaoss.  Copyright.  See  Spedfic  Perfonnanoe. 
Winding-up  of  C^nnpany. 

DsBiNTUBis — amignmeni  of  after  retohdion  to 
wind  up] — After  a  resolution  to  wind  up  a  c<un- 
pany  voluntarily  has  been  made,  a  debenture 
issued  by  the  company  and  in  the  hands  of  a 
shareholder  can  only  be  assigned  subject  to 
future  calls.  China  BteoM^Ship  Co,,  ex  parte 
Mackenae,  199 

Dkbtob  aud  Crbditob— cre(2»tor8*  deed :  covenant 
to  pay  in  full  at  the  end  of  tun  yean :  future  calU 
on  shares}— 'A  deed  of  arrangement,  under  the 
192nd  section  of  the  Bankruptcy  Act»  1861, 
containing  no  ceuio  bonorusn,  but  postponing 
payment  of  the  creditors*  debts  for  two  yean^ 
and  giring  to  the  creditors  no  advantage  beyond 
a  oovenant  to  pay  in  full  atHhe  expiration  of 
Uiat  period,  is  not  neoessarily  invalid;  and  where 
there  is  no  fhiod  or  inequality  among  the  credi- 
tors, ike  Court  will  not  judge  of  the  reasonable- 
ness of  the  deed.  And  the  omission  from  the 
schedule  of  the  claims  of  a  company,  of  which 
the  debtor  held  shares,  in  respect  of  (^Is  already 
made,  where  their  amount  was  small  compared 
with  that  of  the  whole  debt,  will  not  vitiate  the 
deed.  In  re  the  Richmond BiU Sotd  Co,  (Kings 
case),  541 
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At  the  <Ute  of  the  deed  the  company  was  atill 
going,  but  wu  shortly  afterwards  ordered  to 
be  wound  up  : — Held  (reversing  the  decipion  of 
Wood,  V.C.),  that  as  the  deed  provided  only  for 
existing  debts,  the  future  calls  were  not  within 
its  scope,  and  the  official  liquidator  was  not  pre- 
ohided  by  the  deed  from  proceeding  against  the 
debtor.  Ibid. 

Debtor  and  ORBDrroB— a«cep<cmee  of  new  deUor 
im  fiUuxofM:  ehofnge  ofJlmruj—A,  lent  to  B. 
ft  G.  divers  sums  of  money  to  be  expended  in 
executing  certain  works  for  which  K  ft  C.  were 
contractors.  B.  ft  C.  during  the  period  in  which 
these  advances  were  being  made  transferred  all 
their  contracts  to  a  companv,  which  undertook 
to  indemnify  them  against  all  liabilities  incurred 
by  them  in  respect  ^  the  contracts.  The  money 
advanced  by  A.  was  actually  expended  by  the 
company  in  the  manner  contemplated.  A.  re- 
fused to  acknowledge  the  company  as  the  bor- 
rowers of  the  money,  and  required  the  promis- 
sory  notes  which  were  given  for  repayment  to 
be  made  by  B.  ft  G,  which  was  accordingly  done. 
About  a  year  later  A.  accepted  from  Uie  com- 
pany interest  upon  the  loan  up  to  date.  Beyond 
a  few  letters  relative  to  the  amount  of  interest 
no  communication  took  place  between  A.  and 
the  company : — Held,  that,  upon  the  company 
being  wound  np,  A.  could  not  claim  to  be  a 
creditor  of  the  company  ibr  the  amount  of  the 
notes,  as  he  had  not  accepted  the  company  as 
his  debtors.  In  re  Smith,  Kmghi  A  Co,  (lAm.) 
( Oib§on*8  case),  678 

— *  Composition  deed.  See  Principal  and  Surety. 

^— -  Creditors*  Deed.  See  Jurisdiction.  Principal 
and  Surety. 

DioRXB'-Servioe  of.  See  Partition. 

Dked — conveyance  ffOvduUnt  mthin  13  Blit.  c.  5] 
— A  person  being  indebted  to  five  persons,  as 
well  as  many  ot]&ers,  and  being  aware  that  a 
writ  of  execution  was  about  to  be  executed  by 
one  of  the  other  creditors,  executed  a  mortgage^ 
substantiaUy  comprising  the  whole  of  his  pro- 
perty, in  favour  of  the  five  creditors.  Under  the 
mortgage-deed  the  debtor  was  to  remain  in  pos- 
session until  default  should  be  made  in  payment 
of  the  five  debts  at  the  expiration  of  six  months, 
or  until  execution  should  be  issued  against  his 
property: — Held,  that  the  deed  was  not  void 
within  the  statute  13  Elix.  c.  5.  Alton  v.  Har- 
■  fison;  and  Poyiter  v.  Harrison,  669 
It  makes  no  difierence  as  regards  the  act  13  EHz. 
c.  5.  whether  or  not  a  deed  executed  in  circum- 
stances such  as  the  above  comprises  all  the 
property  of  the  debtor.    Ibid. 

—  Relief  against,  in  equity  on  ground  of  fhbud. 
See  Injunction. 

DissnrnKO  Minihtbk — endowment:   trustee  and 

cestui  que  trust :  appointnunt  of  minister :  power 

of  ike  nuj^ority  of  the  trustees  and  of  the  congre- 

aatiom  to  remove:  injunction] — A  congregation 

Kbw  Sbries,  38.— Index,  Chanc.  <fr  Banir, 


of  Protestant  dissenters  was  endowed,  by  deeH, 
vesting  in  the  trustees  of  the  society  freehold 
and  leasehold  hereditaments  and  premises  upon 
certain  trusts  for  its  beneBt.  The  deeds  contained 
{inter  alia)  a  trust  "to  permit  and  suffer  the 
minister  or  pastor  for  the  time  being  of  the  con- 
gregation to  have  the  use  or  occupation  of  a 
house,*'  or  *'  to  pay  the  rents  and  profits  thereof 
to  such  minister  or  pastor,  as  the  same  should 
become  due  and  payable,  fur  so  long  a  time  as 
such  minister  or  pastor  should  from  time  to  time 
be  and  continue  minister  or  pastor  of  the  society 
or  congregation,  and  officiate  as  such,  and  no 
longer,  to  and  for  his  and  their  own  use  and 
benefit."  Neither  the  deeds  nor  the  rules  and 
r^ulations  of  the  society  contained  any  provision 
as  to  the  mode  of  ascertaining  the  will  of  the 
congregation  upon  the  diranissal  of  a  minister  or 
pastor;  and  the  only  specific  grounds  stated  for 
his  removal  were  either  immorality  or  hetero- 
doxy. The  defendant  was  unanimously  elected 
by  the  congregation  one  of  their  co-pastors. 
Siome  time  -after  his  election  the  congregation 
became  dissatisfied  with  the  mode  in  which  he 
discharged  his  duties,  and  dissensions  ensued. 
Ultimately  a  meeting  of  the  congregation  was 
held,  and  a  resolution  passed  by  a  majority  of 
the  members  present  at  it,  that  the  defendant 
should  be  dismissed.  No  roecial  ground  was 
assigned  for  his  dismissal.  He  quMtioned  the 
legality  of  the  meeting,  and  denied  the  power  of 
the  majority  of  the  congregation  or  of  those 
present  at  the  meeting  to  remove  him,  except 
for  immorality  or  hetmdoxy,  neither  of  which 
was  imputed  to  him.  He  further  cbumed  the 
right  to  hold  his  office  of  co-pastor  and  to  officiate 
as  such  and  take  the  emoluments  of  the  office 
for  his  life.  The  majority  of  the  trustees  then 
filed  a  bill  to  have  it  declared  that  he  was  pro- 
perly dismissed  from  his  office,  and  for  an  injunc- 
tion to  restrain  him  from  interfering  with  the 
property  and  the  services  in  the  chapel  of  the 
congregation! — Held,  that  the  defendant  wm 
not  entitled  to  preach  or  officiate  in  the  chapel 
of  the  society  against  the  will  of  the  majority  of 
the  trustees  and  of  the  congregation ;  that  he 
must  be  restrained  from  so  doing,  and  in  other 
respects  as  prayed  by  the  bill ;  and  that  he  must 
pay  the  plaintiffs  thmr  costs  of  the  suit.  Cooper 
V.  Cordon,  489 

DiSTRBSS^for  rentcharge  under  Lands  Clauses 
Act.    See  Receiver. 

"ExsEiiKST— prescription  for  easement  of  light  and 
otr]— The  lessee  of  a  house  and  garden,  forming 
part  of  a  laige  area  of  building  ground,  wiU 
not  be  entitled,  under  his  ordinary  covenant  for 
quiet  enjoyment,  or  otherwise,  in  the  absence  of 
special  contract,  to  restrain  the  lessor  or  persons 
claiming  under  him  from  building  on  the  aHjoin- 
ing  land  so  as  to  obstruct  the  free  access  of  light 
and  air  to  the  garden.  Potts  v.  Smith,  58 

It  is  a  rule  of  law  that  there  can  be  no  prescription 
for  an  easement  of  light  and  air  over  open  land, 
Ibid. 

way  of  necessity :    acquiescence] — If  on  the 

purchase  of  land  there  are  circumstances  shew- 
B 
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ing  »  dear  intention  in  tbe  penons  intereeted 
tb*t  there  thoold  be  a  right  of  way  over  it»  the 
porchaeer,  having  auAwed  this  intention  to  be 
acted  on,  cannot  afterwarda  dispute  the  right, 
although  it  was  not  reaervod  in  the  oonvejranoe 
to  him.  Daviet  v.  Soar,  545 
Defendant  bought  the  leaee  of  a  home  with  a  road 
leading  through  it  under  an  archway.  The  ad- 
jiuniiiff  Und  was  laid  out  £or  building  ao  as 
entirely  to.  aurround  a  central  plot  (intoided  to 
be  uied  as  mews)  with  housea,  leaving  the  road 
under  the  archway  the  only  means  of  access ; 
but  the  building  was  then  so  little  advanced  that 
the  plot  could  still  be  af^Hoached  in  other  ways. 
The  lease  contained  covenants  by  the  lessee  to 
complete  the  house  according  to  a  specified  plan 
which  comprised  the  adjoining  lands  and  build- 
ings ;  but  defendant  declared  that  he  had  never 
seen  the  plan.  No  right  of  way  was  reserved  in 
the  lease  or  in  the  assignment  to  defendant,  but 
both  contained  maps  m  which  tbe  site  of  the 
arch  was  described  as  a  gateway.  Defendant  did 
nothing  for  seven  or  eight  months,  and  then 
blocked  up  the  arohway : — BM,  that  he  could 
not  dispute  the  right  of  way,  and  injunction 
granted  accordingly,  Ibid. 

"EhEcnoK^marrM  isosum ;  appoimimmt  hf  wiU : 
wiU  partly  im/oiperiUwe:  tieaB<-<^-JbHi] —Three  seve- 
ral funds  were  settled  upon  a  lady  for  life.  On 
her  death,  fund  1.  was  to  be  held  for  such  persons 
as  she  should  by  will  appoint  Funds  2.  and  8. 
were  to  be  held  m  case  she  died  in  her  husband's 
lifetime  for  such  persons  as  she  should  by  will 
appoint ;  but  in  case  she  survived  him  the  last- 
mentioned  funds  were  to  becoooe  her  absolute 
property.  She,  by  will,  made  in  her  husband's 
lifetime,  appointed  the  three  funds  to  her  exe- 
cutors, and  directed  the  latter  to  pay  thereout 
several  legacies  to  persons  some  of  whom  were 
and  others  were  not  her  next-of-kin.  She  sur- 
vived her  husband  and  died  without  having  re- 
published her  will,  in  consequence  whereof  funds 
2.  and  8.  were  undisposed  of.  Fond  1.  was  insuffi- 
cient to  pay  all  the  legacies  in  full  :-^Beld,  that 
those  of  the  legatees  who  were  also  next-of-kin 
were  not  put  to  their  election,  but  were  entitled 
to  proportionate  parts  of  their  several  legames,  as 
well  as  to  their  shares  of  funds  2.  and  8.  as  next-of- 
kin.^  Held,  also,  that  testatrix's  debt  and  funeral 
and'testamentary  expenses  and  the  costs  should 
be  paid  out  of  the  undisposed  of  funds.  BlaHb- 
lock  V.  OrmdU,  247 

—  SeePower  of  Appointment 

EQinTABLB  DKP08iT~ftoip2e  amiraei  debt :  interen] 
—Where  a  policy  of  assurance  was  deposited  to 
secure  a  simple  contract  debt,  without  any  agree- 
ment as  to  interest  and  the  creditor  paid  the 
premiums  down  to  the  death  of  the  debtor^" 
Iffetd  (following  Careif  v.  Doyne^  5  Jr.  Ch.  Bep, 
104),  that  the  policy  was  charged  not  only  with 
the  original  debt  and  the  amount  of  the  pre- 
miums, but  also  with  interest  on  both  sums  at 
4^  per  cent  In  re  Ktrr'e  Policy,  589 

^YiDMXfOE—pretumptum  ofdecUk:  evidence  of  par- 


Ueulat  time:  intermimion  of  neeualomed  mei] — 
B,  a  person  of  loose  and  dnmkea  habits,  had 
for  many  years  lived  on  friendly  terms  and  in 
constant  communication  with  his  relataoaa,  hj 
whom  he  was  chiefly  supported,  his  only  other 
source  of  income  being  the  dividends  of  1,000<.» 
to  which  he  was  entitled  for  life,  and^he  half- 
yeariy  payment  of  which  he  regularly  desaanded 
as  soon  as  it  became  due.  He  was  last  aeen  oa 
the  12th  of  Aup^ist,  1860,  being  then  in  an  afcjeeC 
and  almost  dymg  condition,  and  had  never  ssace 
been  heard  of: — Held,  that  his  non-s^iplioatioB 
for  the  half-yeariy  dividend,  iriiidi  beoaase  pav- 
able  in  October,  1860,  taken  in  coojunctiaQwith 
the  other  oiroumstances  of  the  case,  waa  Bi^Bdcnt 
evidence  to  raise  the  presumptioa  of  his  death 
before  the  14th  of  November  in  that  year.  In  re 
Beaeney'*  Tntet,  159 

Principles  co  which  the  written  statements  of 
third  parties  (since  deceased)  are  admissible  as 
evidence^  discussed.  Oijfimd  v.  WilHmmt,  697 
The  proceedings  (properly  antheatieated)  of  the 
ConmussioaefB  acting  under  the  Tithe  Commu- 
tation Aot%  are  poUio  evidence  of  the  matters 
therein  stated,  and  to  be  received  as  sn^  Ibid. 


—  fmoomborated  parol  pnmim  hy 
penon] — The  Court  will  never  give  a  psnon 
anything  on  his  own  uncorroborated  statement 
against  another  aftsr  that  othsr*s  death.  Mogtn 
V.  Po^l,  648 

EzBCUTOB— <n(jf  moneye:  fooeipt:  forgery  by  one 
eoBecmtorefco-^gBeeuicr^eiiffnatmre:  la^eftime: 
fiotiof]— D,  the  obligor  of  a  bond  given  to  two 
executors  of  G,  the  testator  in  the  cause,  to 
secure  a  debt  forming  part  of  the  testator*s 
general  assets,  thirteen  years  after  the  testator's 
death,  paid  to  one  of  the  executors  a  moiety  of 
the  debt  (the  other  moiety  having  been  previously 
paid  off),  and  obtained  a  reedpt  tberslbr  porpnrt- 
ing  to  be  signed  by  both  the  executors.  In  fisct, 
the  executor  receiving  the  money  ibtged  the 
signaturs  of  his  co-executor  to  the  receipt  and 
^^iropriated  the  money  to  himself.  In  a  aait 
against  D.  by  the  executor  whose  receipt  was 
forged  and  by  the  eeetitie  que  truet  to  recover  the 
money  from  him, — Held,  that,  notwithstandiDg 
the  lapse  of  time  from  the  testator's  death,  the 
money  was  doe  on  the  executorship  account  and 
not  on  a  trustees'  account;  that  the  oircam- 
stances  of  the  case  did  not  fix  D.  with  notice ; 
and  that  he  was  released  from  his  debt  by  pay- 
ment to  and  the  receipt  of  one  executor.  Ckmri" 
tony,  the  Earl  qf  Dwirkam,  188 


breach  of  covenami  by  teetaior:  enmermHon  of 

enecutort  by  order  of  the  Cbitre]— On  a  petitiiia 
by  residuary  legatees  for  payment  out  A  eonrt 
of  their  legacy,  the  executors  i^ipUed  to  have 
part  of  the  funds  set  apart  to  indemnify  them 
against  a  breach  of  covenant  committed  by  the 
testator  as  lessee.  No  action  had  been  taken 
by  the  lessor  on  the  breach,  nor  had  he  made 
any  claim  under  a  decree  made  in  a  suit  for  the 
administration  of  testator's  estate:— /feU^  that 
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under  ibe  oironmituioes  tho  laMor  IumI  lost  ftU 
remedy  sgaanst  the  ezeoutoriy  who  therefore 
required  no  indemnifiofttioii  Against  the  breach 
of  coTenant.    Bo$»  t.  Tatkam,  677 

— -^  right  to  reUtuefrom  UgaUe\ — ^An  executor  is 
not  entitled  to  oaU  lor  a  releaae  and  indemnity 
from  legatees,  their  receipt  alone  being  soffi- 
cient  discharge.    In  rt  Jioberts*$  2Vta<f,  708 

—  See  Legacy. 

Faotqrs*  Act— pledge  hjf  commimion  agmt:  poi- 
MMMM  ^  goodt  obtamed  by  fraud] — M,  a  mer- 
chant and  factor  of  London,  emj^oyed  by  V, 

—  a  merchant  in  Holland,  to  negotiate  sales  as  a 
commission  agent,  obtained  ai^  transmitted  to 
v.  an  offer  from  L.  &  F.  to  purchase  a  quantity 
of  oiL  V.  accepted  the  offer,  and  subsequently 
shipped  a  quantity  of  oil  in  pursuance  of  the 
contract,  and  sent  the  bill  of  lading,  spedAlly 
indorsed  to  L.  ft  F,  to  M.  in  order  tluit  it  might 
be  exchanged  for  L.  k  F/s  acceptance  of  V.*s 
draft.  B<^jre  this,  Bi,  without  any  authority 
fnua  y,  had  agreed  to  cancel  the  contract  with 
L.  ft  F,  and  when  the  bill  of  lading  arrived 
M.  procured  L.  ft  F.  to  indorse  it  in  blank,  and 
deliyer  it  to  him,  by  falsely  representing  that 
the  ^>ecial  indorsement  had  been  made  by  mis- 
take. M.  then  caused  the  oil  to  be  warehoused 
in  his  own  name,  and  immediately  pledged  it 
to  the  plaintiffs  as  security  for  an  Mdvance  of 
850Z.  -.'-Held,  that  the  pledge  was  not  protected 
by  the  Factors*  Acta.   Vamgkan  v.  MoffiU,  144 

FiXTvnm^right  to  romove  on  fovfeUure  of  letue 
and  re-entry  by  2aiMUorti]<-In  whatever  mode 
a  lease  be  determined,  the  tenant  has  no  right 
(unless  protested  by  special  contract)  to  remove 
his  Jxtures  after  he  has  ceased  to  be  in  lawful 
possession,    ^ugh  v.  Arton,  619 

Where  a  tenant  forfeited  his  lease  by  an  act  of 
bankruptcy,  and  the  landlord  re-entered, — Beld, 
that  the  landlord  was  absolutely  entitled  to  all 
fixtures  remaining  upon  the  premises  at  the  date 
of  the  re-entry.    Ibid. 

FoRnoir  OONTBAOT.  See  Jurisdiction. 

Fraud— Undue  influence.  See  Power  of  Appoint- 
ment. 

—  See  Deed.  Lij  unction.  Jurisdiction. 

Feaudb,  SrATOtB  ow— contract  in  writing :  agreo' 
ment  by  agetU]-^A  bUl  for  specific  peiformmnoe 
of  a  contract  for  a  twenty-one  years*  lease  alleged 
to  be  entered  into  by  defendant  P.  as  agent  for 
pUuntifl;  with  the  other  defendant  S,  stated  that 
P.  had  informed  pUintiff  that  S.  had  written 
him  a  letter  constituting  the  contract,  and  fur- 
ther stated  that  P.  had  entered  into  "the  said 
contract  as  agent  for,  and  on  behalf  of  plaintiff : 
— Betdf  on  &m«rrer,  affirming  the  decision  of 
MaUne,  F.C,  that  the  bill  contained  a  sufficient 
averment  dP  a  contract  in  writing  to  satisfy  the 
Statute  of  Frauds^  and  that  it  was  not  necessary 


that  tiie  agency  of  P.  should  be  constituted  by 
writing.  BwrtleU  v.  PidtertgiU,  4East,  677,  n.  b, 
doubted.    Heard  v.  PiUey,  718 

QKAxn-'deBeription:  warren  of  eoniet] — ^The  word 
'*  warren"  may  paa  an  estate  in  the  soil  pro- 
vided the  context  of  the  instrument  in  whi<^ 
it  is  used  shews  that  to  be  the  intention,  but  its 
primary  signi6cation  does  not  mean  an  estate  in 
the  sdL  Co,  Lit,  5  b  (6)  explained.  Beauchan^ 
V.  ITyna,  556 

A  person  havins  a  right  of  firee  warren  generally, 
may  grant  a  umit^  ri^t  by  the  grant  of  "a 
warren  of  conies,*'  Ibid. 

The  Duchy  of  the  County  of  ComwaU  in  1789 
granted  to  a  person  under  whom  the  plaintiff 
claimed  certain  land,  "and  all  that  warren  of 
conies,  with  all  and  shigular  the  rights,  members 
and  i^urtenances  whatsoever  in  B,  and  that 
lodge  or  house  thereupon  built,  commonly  called 
B.  Lodge;  and  all  that  warren  of  conies  in  R, 
both  whic^  said  warrens  of  conies  are  known  by 
the  name  of  B.  Warren,  and  do  extend  them- 
selves in  and  over  the  wastes  or  east  moors  of 
B,  F.  S.  and  H,  in  the  county  of  lancohi.*'  The 
duchy  was  seised  in  fee  of  the  soil  of  the  wastes, 
and  had  also  a  right  of  firee  warren  in  gross  in 
them: — Held  (affirming  the  decision  of  the 
Maeter  of  the  JtoUe),  tiiat  by  the  words  "  warren 
of  conies,'*  taken  in  context,  no  estate  in  the 
soil  passed,  but  only  the  right  or  firandiise  of 
a  **  warren  of  conies**  and  whatever  was  fidrly 
incident  to  or  necessary  for  the  exercise  of  the 
right  of  preserving  and  making  profit  out  of 
t^  conies.  Ibid. 

Highway  —  clbetruetion :  divenion:  RaHwaye 
Cknuet  Act]— A  railway  company  having  occa- 
sion to  cross  a  public  highway  in  a  flat  country, 
but  having  no  authority  to  make  a  levd  cross- 
ing, diverted  the  hiffhway  by  carrying  it  parallel 
whh  the  line  of  rauway  to  a  place  where  they 
had  authority  to  cross  anotherroad  on  the  leve( 
and  then  carrying  it  over  the  line  by  the  lev^ 
^'^'■■"''St  ^y  wlucdi  means  persons  usiog  the 
highway  were  obUged  to  go  about  130  yards 
further  than  before,  and  to  take  two  sharp  turns 
instMd  of  having  a  straight  road.  Upon  an 
information  filed  to  restrain  the  obstruction  of 
the  road,  the  Matter  of  the  RMe  held,  that  the 
diversion  of  the  road  was  ultra  viret,  but  more 
convenient  than  either  a  bridge  or  a  tunnel,  and 
dismissed  the  information;  and,  upon  appeal, 
the  decree  was  affinned,  on  the  ground  that,  as 
the  road  must  be  diverted  either  vertically  or 
laterally,  the  company  had,  under  the  ciroum- 
stances,  complied  with  the  58rd  and  following 
sections  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  by  substituting  for  the  road  inter- 
fered with  a  road  as  convenient,  or  as  neariy  so 
as  might  be.  The  Attorney  Oeneral  v.  the  Ely, 
Haddenham  and  Sutton  Sail.  Co.,  258 

It  is  no  answer  to  an  information  by  the  Attorney 
General,  to  say  that  a  larger  section  of  the  public 
is  benefited  than  injured  by  the  act  complained 
of.  Ibid. 

HTPOTHiOATioir.    See  Jurisdiction. 
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INFANT—Sale  or  mortgage  of  infant^g  property  by 
guardian.    See  Merchant  Shipping  Act. 

Injunction— #a/«  0/  bttsiness:  hreoAih  of  covenant 
not  to  carry  on  a  trade] — A  tailor  having  sold 
the  goodwill  of  his  busineas,  covenanted  with 
the  purchaser  not  to  "  carry  on  or  be  concerned 
or  interested  in  "  the  business  of  a  tailor  within 
a  fixed  distance  from  his  former  shop.  He  then 
engaged  himself,  as  a  journeyman  tailor,  to  his 
nephew,  who  carried  on  the  same  trade  and 
under  the  same  name  within  the  proscribed 
limits.  Upon  bill  filed  by  the  purchaser, — Held^ 
that  this  was  a  breach  of  the  covenant,  and 
injunction  granted  accordingly.  NewUmg  t. 
Vobell,  111 

— —  right  of  gat  company  to  breaJr.  up  pMie  atreett  : 
amendment  at  hearing  *^pon  motion  for  decree] — 
This  Court  has  no  jurisdiction  to  restrain  by 
injunction  a  company  or  an  individual  from 
breaking  up  the  public  ways  of  a  town,  without 

Earliamentary  authority,  for  the  purpose  of 
kying  down  gas-pipes  in  the  ordinary  manner. 
The  Attorney  QenercU  y.  the  Cambridge  Consumers* 
Oat  Co.,  94 

By  a  local  act  of  parliament  passed  in  1738,  for 
the  better  paving,  cleansing  and  lighting  the 
town  of  C.  and  other  purposes,  Commissioners 
were  empowered,  among  other  things,  to  provide, 
from  time  to  time,  for  the  lighting  of  the  streets : 
Held,  that  they  were  enabled  to  anthorize  the 
breaking  up  of  the  streets  for  any  improved 
mode  of  lighting  not  then  known,  such  as  the 
laying-down  of  gas-pipes.  Ibid. 

A  bill  and  information  were  filed  to  restrain  a 
limited  company  from  breaking  up  the  streets  of 
C.  for  laying  down  gas- pipes ;  the  company  had 
no  statutory  powers,  but  were  aotmg,  at  the 
date  of  the  motion,  under  oontraot  wil^  and  by 
the  authority  of  the  local  ConmussionerB.  The 
motion  stood  over,  and  the  suit  was  afterwards 
brought  to  a  hearing  upon  motion  for  decree, 
the  Commissioners  having  in  tiie  mean  time 
rescinded  the  contract.  An  affidavit  was  filed 
stating  the  rescission  of  the  contract,  but  no 
amendment  was  made  in  the  pleadings: — Held, 
in  the  Court  below,  that,  the  redbrd  bcdng 
defective,  the  motion  for  decree  must  be  refused ; 
bnt  leave  was  granted  to  amend  the  bill  and 
information  by  putting  in  issue  the  rescission  of 
the  contract  and  the  state  of  fMsts  consequent 
thereon;  and  upon  the  bill  and  information 
being  so  amended  the  injunction  was  grantad. 
Ibid. 

On  appeal,  held  that  the  droumstanoeB  were  such 
that  it  was  not  improper  to  allow  the  amendment, 
but  that  the  case  made  by  the  amended  bill  and 
information,  as  well  as  that  originally  made, 
failed.  Ibid. 

—  motum  to  retiram  attit  in  Divorce  Court: 
jurisdiction:  separation  deed:  fraud]— A  sepa- 
ration deed  executed  by  husband  and  wife  con- 
tained a  covenant  that  neither  party  should  take 
proceedings  against  the  other  in  respect  of  any 
cause  of  complaint  which  had  arisen  before  the 
dttte  of  the  deed,  every  offence  then  committed 


by  either  party  bdng  fher^  condoDed.  Tlie 
husband  executed  this  deed  upon  the  faith  of  his 
wife*s  protestations  of  her  innocence,  but  he 
shortly  afterwards  discovered  that  ahe  had  pre- 
viously to  the  execution  of  the  deed  been  gmlty 
of  adultery,  and  instituted,  on  the  ground  of 
fraudulent  concealment,  a  suit  in  theDivorae 
Court  for  m  dissolution  of  the  marriage.  The 
wife  then  filed  a  bill  to  restrain  that  snit,  as 
being  a  violation  of  the  covenant  in  the  deed, 
but  did  not  deny  the  adultery  and  misrepresen- 
tation. Upon  motion  for  injunction, — ffdd^ 
that  the  plaintiff  could  have  no  relief  in  eqni^, 
first,  because  the  deed  could  be  well  pleaded  in 
the  Divorce  Court;  and  seooodly,  because  the 
plaintiff  did  not  *'  come  with  dean  haods  ";  and 
the  motion  was  dismiased,  with  oosti.  Broism  t. 
Brown,  158 
Where  a  defendant  seeks  to  impeach  for  fraud 
a  deed  which  is  pleaded  against  him,  he  may  set 
up  the  fraud  by  Lis  answer  without  filing  a  aotts- 
bill    Ibid. 

ancient  lights  ottered  and  enlarged}^J{  the 

owner  of  ancient  lishts  so  alters  and  oilarges 
them  that  they  womd,  in  course  of  time,  impose 
an  additional  servitude  on  neighbonring  land, 
equity  will  not  restrain  the  owner  of  the  servient 
tenement  from  obstructing  them.  Meatk  v. 
Budbudl,  872 

»»»  restrictive  covenant:  lessee  without  notice: 
plaintijSrs  right  to  read  affidavit  of  one  defendant 
against  another:  parties]— A  grantee  in  fee  sub- 
ject to  a  perpetual  rentcharge  had  entered  into 
a  restrictive  covenant  not  to  cany  011  a  particular 
trade  on  the  conveyed  premises: — ffeld,  that 
his  leasee  would  be  zestnuned  from  carrying  on 
such  trade  at  the  suit  of  the  original  grantor, 
although  such  Isasee  had  no  notice  that  his  lessor 
was  bound  by  sudi  a  covenant.  Fidden  v. 
SUUer,  379 

On  the  hearing  of  a  cause  after  replication  a  plain- 
tiff will  not  be  allowed  to  read  an  affidavit  filed 
on  b^alf  of  one  defendant,  .against  anotlier 
defendant,  without  notice.    Ibid. 

Held,  also,  that  the  original  grantor  liaving  filed 
a  bill  to  restrain  the  Isssee  from  broadi  of  a 
restrictive  covenant  contained  in  the  original 
grant,  the  original  grantee  was  not  a  1 
party  to  the  suit.    Ibid. 


See 


mdnst  payment  of  dividends  ont  of  capital 
I  Comp 


opany. 


-^—  See  Covenant.  Dissenting  Mimaler.  Ease- 
ment.  Nuisance.    Practice. 

Imbubahob  on  Livi — eondiiUm  m  poUeif  mgaind 
suicide:  assignee  for  value] — Where  then  is  a 
conditiim  in  alife  policy  that  in  the  event  of  the 
assured  dying  by  his  own  hand,  the  poliey  shall 
be  void,  except  to  the  extent  of  any  homm  jUe 
interest  which,  at  the  time  of  his  dei^,  shall  be 
vested  in  any  other  person  or  persons  for  his  or 
their  own  benefit,  the  ezoe|>ti<ni  applies  aa  mach 
when  that  interest  is  vested  in  the  assurers  then- 
selves  as  when  it  is  vested  in  a  third  pai^. 


Digitized  by 


Google 


Vol.  38.] 


CHANCERY. 


xiir 


Ther^ore,  where  W.  effected  a  policy  of  aasor- 
ance  upon  his  life  with  the  above  condition  and 
exception,  and  deposited  the  same  with  the  as- 
Boren  by  way  of  collateral  eecority  for  a  loan 
from  them  to  him, — Hdd^  that,  notwithstanding 
the  soicide  of  the  assured,  the  policy  was  good 
to  the  extent  of  the  debt  for  which  it  was  held 
as  security,  and  therefore  that  the  debt  was  ex- 
tinguished by  the  moneys  which  became  payable 
under  the  policy.  Whiie  ▼.  the  Britith  Empire 
Mutual  Life  Atturtmee  Co,,  68 
The  condition  avoiding  a  policy  in  the  event  of  the 
assured  dying  by  Us  own  hand  applies  to  all 
cases  of  self-destmction,  and  it  is  immaterial 
that  at  the  time  of  committing  the  act  the  as- 
sured was  of  unsound  mind.  Ibid. 

mdtrepretentaticn  by  atmred :   voidance   of 

poUey:  jurisdietion :  atsignea  for  vcUue]  —  In 
July,  1868,  B.  negotiated  for  the  insurance 
uf  Ids  Ufe  in  plaintiffs*  oflSce,  and  in  filling 
up  the  usual  declaration  as  to  his  health 
and  habits  of  Ufe,  stated  that  he  could  not 
remember  when  he  was  last  ill,  and  that  he 
was  then  and  always  had  been  enjoying 
good  health.  After  examination  by  the  medical 
officer  of  the  company,  he  was  accepted  as  a 
first-class  Ufe.  In  August  preceding  the  com- 
pletion of  the  contract  B.  became  alanned  about 
bis  health,  and  went  to  consult  a  physician  other 
than  his  ordinary  medical  attendant,  who  warned 
him  that  he  was  in  a  dangerous  state  of  health, 
and  prescribed  for  him.  B.  never  communicated 
this  circumstance  to  the  company.  In  Septem- 
ber the  premium  was  paid  and  the  poUcy  effected. 
On  the  receipt  for  the  premium  was  indorsed 
a  condition  that  if  any  variation  should  have 
tsken  place  in  the  health  of  the  assured  since 
the  date  of  the  medical  examilmtion  and  before 
actual  payment  of  the  premium,  the  receipt 
should  be  void.  Eight  months  after  B.  died ;  it 
was  not  proved  satisfiMstorily  of  what  disease : — 
Held  (affirming  the  decision  of  MaUns,  V.G., 
page  182),  that  the  non-communication  to  the 
company  of  his  change  in  health  and  visit  to 
the  physician  was  fraudulent,  and  vitiated  the 
policy.  The  British  Equitable  Insur,  Co.  v.  Oreat 
Wettem  BaiL  Co.,  814 

The  Court  has  undoubted  jurisdiction  to  entertain 
cases  of  this  description.     Ibid. 

Assignees  for  value  of  a  life  poUcy  hold  subject  to 
the  equities  afifocting  the  same:  80  k  31  Vict, 
c.  144.  has  not  altered  their  position  in  this 
respect.  Id.  182 

iNTSBin — of  notes  payable  on  demand.  See 
Winding-up  of  Company. 

See  Appointment.   Contributory.  Equitable 

Deposit. 

Ihtbrnational  ItAW—righte  of  eovereign:  tempo- 
rary uturpation:  righti  of  reetored  eovereigne] — 
Where  the  sovereign  power  in  a  state  is  for  a 
iAm»de  facto  exercued  by  a  usurping  individual 
or  body,  the  original  sovereign  on  restoration  is 
entitled  on  the  ground  of  Jut  in  rem  to  aU  pubUo 
property  which  existed  before  the  usurpation 


and  is  found  in  specie  after  its  termination,  and 
ho  also  becomes  entitied  jure  eueceeeumiM  to  aU 
other  pubUc  property  of  the  usurper.  But  in 
an  English  court  of  equity  the  latier  right  can 
only  be  enforced  subject  to  the  same  correlative 
rights  and  obligations  as  if  the  usurper  himself 
were  seeking  to  enforce  it.  Therefore,  the 
original  sovereign  cannot  have  a  decree  for 
an  account  against  an  agent  of  the  usurper, 
unless  he  submits  to  be  bound  by  aU  such  obU- 
gations  as  would  have  been  binding  upon  the 
usurper  if  plaintiff.  United  Stata  of  America 
V.  M*Bae,  406 

Imtsbplbadsb— jMij^enf  into  eowrt:  iniuneticn: 
undertaking  <u  to  damages:  practice] — In  an 
interpleader  suit,  although  the  plaintiff  has  not 
p<ud  the  money  into  court  on  an  ex  parte  appU- 
cation,  he  is  nevertheless  entitied  on  giving 
the  usual  undertaking  as  to  damages,  to  pay  the 
money  into  court,  and  to  the  protection  of  the 
Court  untU  the  hearing.  Manly  v.  Bobinmm,  809 

LivBsniXNT.    See  Trust  and  Trustee. 

Jourr  Tbnanct.    See  Will. 

JuDOMSNT — regigtirati4m  of,  wtlAout  execution: 
(harge  upon  Vamdi] — The  mere  registration  of  a 
judgment  upon  which  no  writ  of  execution  has 
issued,  constitutes  no  lien  upon  the  debtor's 
land.  The  Judgment  Amendment  Act,  1864 
(27  h  28  Vict.  c.  112)  has  in  effect  repealed 
1  A;  2  Vict.  c.  110.8. 18.  InreBaiUy's  Trusts,  237 

iSemd^— Begistered  judgment  creditors  who  have 
not  ti^en  out  execution  are  no  longer  necessary 
parties  to  a  foreclosure  suit.  Ibid. 

^—  i^rge  on  equitable  (ie6<]~The  Court  cannot 
by  any  process  analogous  to  an  attachment  at 
law  under  the  garnishee  clauses  of  the  Common 
Law  Procedure  Act,  1854,  give  to  a  judgment 
creditor  a  charge  upon  money  in  the  hands  of 
trustees  for  the  judgment  debtor.  Horsley  v.  Cox^ 
285 

JuBiSDicfnoir— <rt»e  deed  under  Banknq)tcy  Act, 
1861:  plea  to  /tirtMiietMm]— This  Court  wiU  not 
in  general  entertain  jurisdiction  as  to  the  exe- 
cution of  the  trusts  of  deeds  registered  under  the 
Bankruptcy  Act,  1861.  Martin  r.  Pawning,  212 

Observations  on  the  form  of  pleas  to  the  jurisdic- 
tion*    Ibid. 

— —  Bailway  Companies*  Arbitration  Act:  agru- 
ment  to  refer :  occoiwa]— An  aereement,  coming 
within  section  2.  of  the  Rauway  Companies* 
Arbitration  Act,  1859,  to  refer  matters  to  arbi- 
tration is  (under  section  26.  of  the  same  act) 
obligatory  on  and  ousts  the  jurisdiction  of  the 
Court  of  Chancery.  The  Wcu/ord  and  Bidtmans- 
worth  Bail,  Co.  v.  the  London  and  Nortl^ 
Western  BaU.  Co.,  449 

foreign  government :  loan  negotiated  m  Eng- 
land :  foreign  contract :  hypothecation] — If  a 
foreign  government  violates  a  contract  entered 
into  with  British  subjects  resident  in  England, 
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the  Court  cannot  in  the  aheence  of  that  govern- 
ment  apply  its  property  in  this  country  to  the 
relief  of  the  injured  parties.  SmiikY.  Weg^iuUn,  465 

A  loan  contracted  by  t  foreign  state  by  its  agent 
in  this  country  is  a  foreign  contract.   Ibid. 

A  foreign  company,  under  a  contract  with  a  foreign 
government,  held  the  suiplus  proceeds  of  guano 
shipped  to  this  country  remaining  after  the 
satisfSkction  of  certain  prior  charges  at  the  dis- 
posal of  that  government.  The  foreign  govern- 
ment contracted  a  loan  by  its  agent  at  this 
court,  to  be  secured  by  hypothecation  of  the 
guano  shipped  to  this  country.  The  foreign 
government  did  not  appear  :~i7eU,  that  the 
Court  of  Chancery  could  not  direct  the  guano 
shipped  to  this  country  to  be  applied  acceding 
to  the  terms  of  the  hypothecation.  Ibid. 

JoBiSDiorroH  (continued) — iuit  to  tet  aside  agree- 
merU]—The  Court  has  jurisdiction  to  set  aside 
an  agreement  on  the  ground  of  mistake,  but 
the  mistake  must  be  pQn  and  palpable,  and  it 
must  be  possible  to  replace  the  parties  in  that 
which  was  substantially  their  original  position. 
Btauchamp  v.  Wynn,  556 

misrepreterUation:  firaud]—B,  induced  R.  to 

advance  to  him  a  sum  of  money,  representing  to 
him  that  it  was  to  be  advanced  for  the  benefit 
of  two  persons,  both  of  whom  he  stated  to  be 
men  of  good  means,  and  parties  to  a  bill  of 
exchange  held  by  him;  and  B.  gave  to  R.  a 
memorandum  that  he  hdd  the  bill  upon  trust  as 
to  half  of  the  proceeds  for  B.  The  bill  of  ex- 
change being  dishonoured  at  maturity,  he  filed 
a  bill  against  B.  to  recover  the  money  he  bad 
tdvanccNcl.  Upon  demurrer  by  B.  stating  the 
above  fiicts,  and  alleging  all  the  representations 
to  be  fai}m,—Held,  that  the  allegation  of  fraud 
gave  jurisdiction  to  a  Court  of  equity  notwith- 
standing the  concurrent  jurisdiction  at  law. 
Hawuhire  v.  BolUm,  594 

Landlobo  aud  Tknakt— /x^rei:  exeetUian 
againtt  tenant:  aaU  by  sJieriff:  injunction] — A 
landlord  filed  a  bill  alleging  that,  under  an  exe- 
cution against  his  tenant,  the  sheriff  was  about 
to  sell  all  the  property  on  the  demised  premises, 
and  that  it  appeared  t>y  the  handbills  that  it 
was  intended  to  sell  the  fixtures  on  the  premises. 
Demurrer  overruled.  Jtiehardmm  v.  Ardley,  508 

—  See  Fixtures. 

Land  Bboistbt  Atn—mdefeamile  tiOe:  wm- 
ffMMCfmait  of  titie] — In  1857,  in  suits  in  Chan- 
cery, it  had  been  certified  that  a  good  title  could 
be  inade  to  certain  estates,  and  the  estates  were 
afterwards  sold  under  orders  of  the  Court, 
subject  to  a  condition  that  the  title  should  not 
be  required  prior  to  a  private  act  of  parliament 
which  had  vested  the  estates  in  trustees  for  sale, 
and  which  redted  the  previous  oertifieate  of  tirood 
title  made  by  the  Court  of  Chancery  :—i7«^ 
that  the  title  up  to  the  period  for  which  it  had 
been  certified  might  be  accepted  without  further 
eiamination  as  indefeasible  for  registrati<m.  In 
re  Wainey,  57 


Lands  Clauses  Consolidatioh  Aot  —  advene 
claimante  to  eompensaiion :  title  to  land:  eyeet- 
fnenr]— There  being  two  adverse  claimants  to 
money  assessed  for  compensation  in  reepect  of 
land  "  injuriously  affected  "  within  the  meaning 
of  the  Lands  Clauses  Consolidation  Act,  the 
parties  by  whom  the  oompensatioa' money  was 
payable  filed  a  bill  for  an  inquiry  as  to  which  of 
the  two  claimants  was  entitled  to  such  money. 
But  the  Court,  holding  the  real  question  at  iasoe 
to  be  the  title  to  the  land,  renised  to  otder  a 
reference  to  chambers  to  inquire  into  that  title^ 


and  directed  the  question  to  be  tried  by  i 

of  ejectment.    MeiropoliUm  Board  of  Worke  v. 

SaxU,  7 

right  of  pre-emption  ofeurpim  lands:  lands 

vMinatovm,  or  hmiit  tq)on,  or  used  for  hmilding 
purposes]  ~  In  1861  the  London  and  South- 
western Railway  Company  gave  notice  to  the 
plaintiff  that  they  required  two  strips  of  his  land 
which  were  afterwards  conveyed  to  the  company. 
At  that  time,  and  until  1864,  the  plaintiff's  pro- 
perty touched  certain  superfluous  lands  of  the 
company  at  one  comer  only.  In  1864  the  com- 
pany con  veyed  to  the  plaintiffcertain  lands,  includ- 
ing a  portion  of  those  which  he  had  previously  sold 
to  them.  The  effactofthatoonveyanoe  was  to  bring 
the  boundary  of  the  plaintiff's  property  in  con- 
tiguity to  the  superfluous  lands.  In  1866  the 
company  pot  up  fur  sale  the  superfluous  lands, 
describing  them  as  "freehold  building  land,** 
and  "w^  ad^ted  for  viUa  rendenoee,  or  a 
terraee  of  houses  ":— ifeU,  that  the  plaintiff  had, 
by  the  act  of  the  oompsny,  become  an  owner  of 
lands  immediately  adjoining  theirs,  within  the 
meaning  of  the  LmmIs  Clauses  Consolidation  Act, 
1845,  and,  as  such  owner,  was  entitled  to  a  right 
of  pre-emption  of  the  surplus  lands  put  up  for 
sale.  Heldy  also,  that  for  surplus  lands  of  a  com- 
pany to  be  within  the  exceptions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  a.  128,  as  lands 
within  a  town,  or  built  upon,  or  used  for  build- 
ing purposes,  such  lands  must  be  surrounded  by 
the  buildings  which  constitute  the  town ;  or  most 
be  actually  built  upon,  or  actually  used,  and  not 
merely  nitched  or  staked  cat  for  building  par- 
poses,  ffeldf  also,  upon  the  evidence  in  the  case, 
that  Teddington,  in  the  county  of  Middlesex,  is 
a  village,  and  not  a  town.  Blaehnore  v.  tke 
London  and  Soutk-Westem  Bail,  Co,,  19 

•»—  pre-emption  of  superfLwms  2aiicb] — A  railway 
company  took  from  A.  a  small  piece  of  land.  On 
part  of  this  they  constructed  the  embankment  of 
their  railway,  Mid  over  the  remainder  they  made 
a  road  for  the  accommodation  of  an  adjoining 
owner,  the  parts  of  whose  land  they  had  severed : 
— fTeM^revening  the  dedsioii  of  one  of  the  Vice 
Chancellors,  that  they  were  entitled  to  make 
this  use  of  the  remainder,  and  a  bill  by  A.  to 
establish  his  right  of  pre-emption  was  dismised. 
Eairl  Beanehamp  v.  tke  Oreat  Western  Bad  Ca, 
162 

Beld,  also,  that  if  the  case  had  been  otherwise  as 
to  the  company's  right  of  so  osing  the  land  in 
question,  the  plaintiff  would  not  have  been  de- 
foated,  on  the  ground  that  the  period  mestioBed 
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in  seotioii  127.  of  the  Lands  GImiim  OonsoUdft- 
tion  Act  hftd  not  expired.  Ibid. 

—  fdfrm  of  ciMnw]— Fonn  of  deeree  in  %  eaie 
where  %  rulway  oompany,  having  taken  part  of 
the  curtilage  of  a  hot»e»  were  decreed  to  take 
the  whole  hooae  and  cartilage.  Mwnom  ▼.  Xon- 
don,  ChaAiom  is  Dover  HaiL  Co.  (2),  871 

—  ^ed  of  refertnee  back  of  onBoard:  umpire: 
enlargement  of  <tin«]— Whoi  the  Court  refers  a 
matter  back  to  an  nmpiie,  who  has  made  an 
award,  for  reconsideration,  that  award  is  avoided 
altogether.  And,  bj  the  ATcwter  <>f  (4«  iiotit,  snch 
reference  back  of  an  award  of  the  valae  of  land 
under  the  above  act  operates  as  an  original 
reference  to  the  umfMre,  so  that  bj  virtue  of 
section  23,  if  no  proceedings  are  taken  on  it  for 
three  months,  the  price  is  to  be  determined  bj 
a  jury.  But,  by  the  Lord  ChancdUir,  that  when 
an  award  has  been  made  a  rule  of  Court  it  comes 
within  section  15.  of  the  Common  Law  Proce- 
dure Acty  1854.  Therefore,  if  it  be  referred 
back  by  the  Court  for  re-determination,  and  no 
new  award  be  made  within  three  months,  it  is 
still  in  the  discretion  of  the  Court  under  that  act 
to  allow  or  not  an  enlargement  of  the  term  for 
re-determination  by  the  arbitrator.  The  Dure 
VaUe^  JUUL  Co.  v.  Mf$,  417 

leaee:  tenatU  for  ^/;]>- Where  land  in  trust 

is  let  on  lease  at  raek-rent,  and  taken  under  the 
Lands  Clauses  Consolidation  Act,  the  tenant  for 
life  is  entitled  during  the  remainder  of  the  term 
to  the  amount  of  rent,  and  not  the  income  de- 
rived from  the- purchase-money.  In  re  MeHfi 
Eetaie,  445 

domUful  tiUe:  vaUuUum  by  titrwyor.*  eoeieof 

reepondenti  appearing  tsken  noi  mtereeted] — 
Where  there  is  a  doubt  as  to  the  true  ownership 
of  land  taken  by  a  railway  company,  but  neither 
claimant  is  absent  or  prevented  from  treating, 
the  value  of  the  land  should  not  be  determiuwl 
by  a  surveyor  appointed  under  ss.  58,  59.  of  the 
Lands  Clauses  Act,  but  by  the  verdict  of  a  jury, 
or  by  an  award  under  section  28 ;  and  when  the 
wrong  course  has  been  adopted  the  compensation 
money  so  deposited  will  not  be  paid  out  till  the 
value  has  been  ascertained  in  the  proper  manner 
and  paid  into  court.  £x  parte  the  London  and 
Souti-  Weetem  RaiL  Co.,  527 

On  a  petition  (not  in  a  cause)  for  payment  of  a 
fund  out  of  court,  where  paities  who  were  neces- 
sarily ssrved  because  of  the  title  to  the  aooount, 
but  had  ceased  to  have  any  interest  in  the  fund, 
^ipeared  by  counsel, — Hdd^  that  the  proper 
course  would  have  been  to  tender  such  sum  as 
would  cover  the  cost  of  consulting  a  solicitor  as 
to  whether  they  wese  interested  or  not,  with  an 
intimation  that  if  they  appeared  their  costs  would 
be  objected  to,  and  that  not  having  been  done 
the  respondents  were  entitled  to  their  costs. 
Ibid. 

—  Rentcharge.    See  Receiver. 
Lbasb.    See  Specific  Perfonnanoe. 


LlASM  AND  SaLW  OF  SimAD  ESTATW  AOT— 

eondUion  of  tale  at  to  title :  defect  not  diedoeed] 
— Under  a  marriage  settlement  a  remainder  in 
fee  simple,  after  the  life  estate  of  the  wife,  was 
vested  in  her  heir-at-law  as  a  purchaser  :—i7e/d, 
that  an  order  for  sale  made  in  the  lifetime  of 
the  wife,  under  the  Leases  and  Sales  of  Settled 
Estates  Act,  was  invalid,  as  it  could  not  bind  a 
person  who  might  eventually  be  her  heir-at-  law. 
Beioley  y.  Carter,  92 
A  condi^on  of  sale  intended  to  preclude  the  pur- 
chaser from  taking  a  particular  objection  to  the 
title  must  disclose  the  nature  of  the  objeotbn. 
Ibid. 

See  Vendor  and  Purohaaer. 

Leo  ACT— to  executor  virtuteqfieii:  power  of  attorney: 
proof  of  acting  hy  executor:  cotte  of  legatees  not 
pariiet  to  record  in  admimttration  euU] — ^To 
entitle  an  executor  to  a  legacy  bequealhed  to 
him  as  such,  he  must  prove  the  will,  or  at  leant 
act  in  the  execution  thereof ;  probate  oi  the  will 
is  the  best,  but  not  the  only  possible  evidence 
of  his  intention  to  act.  Leune  v.  Mattkewe,  510 

Residuary  legatees,  not  parties  to  the  record,  but 
having  by  leave  of  this  Court  attended  in  oham* 
bers,  held  entitled  to  one  set  of  costs  amongst 
them.  Ibid. 

<—  $et-(^for  non-payment  of  interest  hy  tenant 
for  Ufe  of  estates  chaurged  under  term  of  years]-' 
Real  estate  was  devised  to  trustees  for  a  term 
of  years  to  secure  a  capital  sum  and  interest 
thereon  in  favour  of  M.  and,  subject  thereto,  to 
F.  for  life.  F.  was  let  into  possession  by  the 
trustees,  but  £dled  to  keep  down  the  interest 
upon  the  charge.  M.  bequeathed  a  legacy  to  F, 
which  the  executors  retained  as  a  set-off  against 
the  unpaid  interest  :—Hdd,  that  F.  was  entiUtnl 
to  the  legacy,  there  being  no  debt  as  against 
him,  and  no  right  of  set-off  in  respect  of  the 
arrears  of  interest.  Morley  v.  Saunders,  552 

* words  of  limitation:  *' and**  for  "  or** :  lapse] 

— Testator  direoted  real  estate  to  be  sold,  the  pro- 
oeeds  to  go  in  equal  moieties  between  A.  and  B. 
as  tenants  in  common,  and  their  respective  heirs 
or  representatives  i-^^Heldfthnt  these  were  words 
of  limitation,  and  that  the  share  of  A,  who  pre- 
deceased the  testator,  lapeed.  AppUton  v.  JxoW' 
ley,  689 

See  Election. 

Lamaa  of  Cbbdit.  See  Bill  of  Exchange. 

Lnor— of  solicitor.  See  Production  of  Documents. 

Marbiaob— with  deceased  wife's  sister.  SeeWilL 

Mabrtaoi  Abtiolbs— covenant  to  give  hy  will: 
death  of  object  of  covenant  after  attidning  (sbsohUe 
interest  in  the  lifetime  of  covenantor]— TeainXot 
covenanted  by  articles  made  on  his  daughter*! 
marriage  to  leave  to  her  by  will  *'a  child^s 
share*'  in  his  real  and  personal  estate,  with 
remainder  to  her  children  on  their  attaining 
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imntf-cmBf  with  remainderv  orer.  One  ebfld, 
ft  loo,  atUioed  twenty-one,  sod  died  in  the 
teetAtor*8  lifetime  t—fTeM,  that  snoh  eon  on 
AtUunine  twentj-one  took  an  abeolute  interest 
in  the  raild't  ahjure,  which  p^ieert  At  his  death 
to  his  next-of-kin,  irrespectiTe  of  the  date  of 
the  death  of  the  testator  or  of  the  dispositions 
of  the  tesUtor's  wilt  J<met  r.  Horn,  19  Law  /. 
Rep.  (ir.fi.)  Chanc.  824,  disco  wed,  and  diaap- 
proyed  of.    In  re  Broolma%*i  TnuU,  685 

Makbtaob  SiTTLraraiT— comnonI  to  eettU  after* 
acquired  property] — Where  an  interest  in  pro- 
perty existing  at  the  date  of  a  marriage  is 
increased  in  'vmloe  by  the  death  of  other  persons, 
sach  increment  is  not  after-aeqnired  property 
within  the  meaning  of  a  oovenant  in  a  marriage 
settlement.    In  re  Browne'*  WiU,  816 

MiROHAHT  Shtpptvo  AcT^power  of  guardian  of 
imfami  Mpowner  to  mortgage  s4^]— The  guar- 
dian of  an  infant  shipowner  has  no  power  under 
section  99.  of  17  &  18  Vict  c.  104,  to  mortgage 
or  sell  a  ship  of  which  such  infant  is  the  owner. 
Midkael  ▼.  Fripp,  29 

mortgage:    MerAamt  Skippimg  Act,   1864 : 

receipt :  regietration :  revival:  priority] — A. 
mortgaged  a  ship  for  1,200/.  to  B,  who  trans- 
ferred the  mortgage  to  C.  A.  then  exeoated 
a  second  mortgage  for  400Z.  B.  afterwards  paid 
off  C,  and  C.  signed  a  statutory  receipt,  instead 
of  a  re-transfer.  This  receipt  was  prodnoed  to 
the  registrar,  who  made  an  entry  in  the  register- 
book,  under  section  6S.  of  the  Merchant  Ship- 
ping Act,  1864,  to  the  effsct  that  the  mortgage 
had  been  discharged.  C.  afterwards  executed 
a  deed  purporting  to  be  a  re-transfer  of  the 
1,200/.  mortgage  to  B,  which  was  registered, 
and  at  the  same  time  a  note  was  made  by  the 
registrar  against  the  entry  of  the  receipt,  stating 
that  the  receipt  was  signed  in  error,  and  the 
mortgage  was  afterwards  again  transferred  to 
C,  to  secure  a  balance  on  account  current,  and 
this  deed  remained  in  C.*s  hands,  after  satis- 
faction of  all  that  was  due  on  the  account.  B. 
then  took  a  fresh  mortgaffe  from  A.  for  2,600/., 
which  included  the  1,200/.  and  400/.,  and  had 
since  been  transferred  to  the  plaintiff.  After 
the  new  mortgage,  B.  agreed  with  C.  that  the 
mortgage  for  1,200/.  should  be  a  security  for 
advances  on  an  account  current.  The  tnoisfer 
of  the  mortgage  to  the  plaintiff  was  not  regis- 
tered until  iSter  this  agreement.  Upon  a  quee* 
tion  of  priority  between  C.  and  the  pbuntiiB^ — 
ffeld^  aSSrming  the  decision  of  the  Master  of 
the  Rolls,  that  the  receipt  with  the  entry  on 

-  the  register  operated  as  a  discharge  of  the  first 
mortgage,  and  the  same  could  not  afterwards 
be  revired  by  the  note  made  by  the  registrar. 
BeU  ▼.  Blyth,  178 

MiBont.    See  Mortgage. 

MoRTOAOE— m«r^  of  original  in  further  eeeuriiy: 
real  and  personal  eetate:  Locke  King's  Ad] — 
L.  mortgaged  real  estate  for  1,600/.  By  a 
subsequent  deed,  reciting  the  transfer  of  th'e 


prerioaB  mortgage,  L.  char^ged  the 
subject  thereto  together  with  other  real  and 
personal  estate  with  the  payment  of  the  original 
debt,  and  the  further  sum  of  960/.  in  which  be 
was  then  indebted  to  the  transferee,  all  the  morv 
saged  pri>perty  being  sofaject  to  one  proTieo 
for  redemption  upon  paymeat  of  the  whole 
debt.  Upoo  the  death  of  L,  intsitata,-~AU,  aa 
between  the  heir-at-law  and  adminiamtor,  that 
the  960/.  most  be  apportkMied  rateably  betweea 
the  real  and  personal  estate  comprised  in  the 
seeond  deed ;  but  that  there  was  no  merger  of 
the  first  mortgage,  the  real  estate  eompriaed 
therein  remaining  primarily  liable  for  the  1,600/. 
Lipaeomb  ▼.  Lipeeomb,  90 

— ^  Locke  King^i  Act  and  Amemdmeni  Act:  heir: 
exoneration]^.  N,  by  his  will,  made  in  1886, 
directed  payment  of  his  debts  by  bis  execatorsL 
He  afterwards  purchased  lands  whidi  he  mort- 
gaged, and  as  to  which,  in  1868,  he  died  intea- 
tate.  The  mortgage  was  subsisting  at  his  death : 
— Held,  that  the  heir  was  not  entitled  to  have 
the  mortgage  debt  paid  out  of  the  personal 
estate.    Nelaon  y.  Page,  188 

>—  father  amd  eon:  m/ortgage  hy  the  fMer  of  an 
eetate  in  fee  /or  a  term  of  years.*  payment  of  the 
mortgage  debt  by  the  ton:  no  re-nnignment  of  the 
ferm] —The  owner  in  fee  of  an  estate  mortgaged 
it,  in  1808,  for  a  term  of  1,000  years,  to  secure 
8,000/.  and  intervMt.  In  1826  he  paid  off  600/. 
of  the  debt  In  1861  be  and  his  son  made  ctom 
wills,  devising  and  bequeathing  their  real  and 

Krsonal  estates  to  each  other  absolutely.  In 
arch,  1868,  the  son  paid  off  1,600/.  of  the 
debt ;  and  in  October  of  the  same  year  be  paid 
the  baUince  of  it.  The  title-deeds  of  the  pro- 
perty were  deposited  with  the  solicitor  of  both 
the  fiither  and  the  son,  on  their  behalf  to  secure 
the  amount  which  the  son  had  borrowed  to  pay 
off  the  balance  of  the  debt ;  but  no  re-assign- 
ment of  the  mortgage  term  was  ever  execnted. 
In  1862  the  fiither  made  another  will,  by  which 
he  devised  his  real  estates  to  his  son  for  his  life 
only.  He  died  in  1866,  and  the  son  died  in 
1866,  having  by  his  will  appointed  his  widow 
(the  plaintiff  in  this  suit)  his  sole  executrix. 
Upon  the  question  whether,  under  all  the 
cironmstances  of  the  case,  the  mortgage  term 
of  1,000  years  was  intended  to  be  kept  alive  for 
the  son*s  benefit, — ffeld,  that,  as  the  evidence 
in  the  suit  did  not  shew  that  the  son  paid  off 
the  2,600/.  mortgage  debt  for  the  exclusive 
benefit  of  his  father,  and  without  any  purpose 
of  benefit  to  himself  the  plaintiff  was  entitled 
to  be  repaid  the  2,600/.  oat  of  the  fisther's 
estate.    Crow  v,  PetttngiU,  186 

—  epeeific  and  reeiduary  deriee:  exoneration: 
eetate  by  curteey:  bankntptey  ofhueband:  aang- 
fi€ef]— A  testator  (before  Locke  King's  Act) 
having  two  estates  subject  to  the  same  mortgage^ 
made  a  specific  devise  of  one  and  a  renchiary 
devise  of  the  other  '.--Held,  that  the  residuary 
devise  being  spedfic,  both  estates  must  bear  the 
mortgage  debt  rateably.    Oibbine  v.  JSyden^  377 

A  bankrupt,  after  obtaining    his  certificate  oif 
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ditohwge,  beoMna  entHled  to  an  Mtsto  hy  the 
eariBKj,  bot  at  the  date  of  bif  diacbarge  bis  wife 
was  only  tenant  in  fee  in  remainder  expectant 
upon  a  life  interest.  Tbe  assignees  now  claimed 
tbe  benefit  of  the  bnsband's  estate:— J7e^  that 
nntil  tbe  estate  subject  to  tbe  curtesy  became 
vested  in  the  wife  in  possession,  the  husband 
had  no  inchoate  or  transmissible  interest  which 
could  pass  to  the  assignees.    Ibid. 

—  €f  monejfi  io  hecome  dtu  fmder  hmtdimgaffrte-' 
ment:  right  ofaitignee  of  mortgager  computing 
wofib]— H.  contracted  to  build  a  house  for  870f. 
V^hen  the  time  for  completion  had  expired,  the 
house  being  unfinished)  H.  made  an  equitable 
assignment  to  T.  of  200L,  part  of  the  prioe 
remaining  unpaid.  H.  afterwards  made  a  general 
assignment  of  his  estate  (which  was  nit)  to  W.  W, 
out  of  his  own  moneys,  and,  with  the  sanction 
of  the  employers,  completed  the  house  for  the 
sum  remaining  unpaid  under  the  contract.  The 
oontraet  gave  the  emplo3rers  the  right  to  employ 
any  builders  to  complete  the  house : — MM,  that 
the  payment  by  the  employers  to  W.  W.  of  the 
amount  remaining  unpaid  was  good  against  T. 
Tooth  V.  ffalktt,  S9$ 

— ^-  aeeeptanee  of  amount  meured:  rig^  to  legal 
utate  amd  title-dekU] — Mortgagees  hy  accepting 
the  amount  of  their  principal,  interest-  and 
costs  admit  that  the  person  who  tenders  it  is 
entitled  to  redeem,  and  are  bound  to  convey  to 
him  tbe  legal  estate,  and  to  deliver  up  the  title- 
deeds.    Piare$  v.  Morri$,  566 

— ^  Foreclosure.  See  Mortgagor  and  Mort- 
gagee.   Trust  and  Trustee. 

See  Equitable  Deposit.  Priority.  Merdiant 

Shipping  Act. 

Monro AOOB  Aim  Mobvoaosv— <Kte2atsi«r  qf$ttb' 
mortgagor  in  foredoomre  wU :  katehold  €ttate 
forfdted  to  lemr:  tmb-m/ortgagot^i  daim  againtt 
mortgagor^i  tttate] — B.  mortgaged  leasehold  pre- 
mises to  D.  to  secure  8,000/.  D.  sub-mortgaged 
the  debt,  and  demissd  the  leaseholds  for  the 
term,  less  three  days,  to  IS,  to  secure  1,2002. 
B.  died,  and  D.  and  E,  in  an  administration 
suit  affainst  his  executors,  brought  in  a  joint 
daim  for  8,0002.  D.  again  sub-mortgaged  his 
debt  and  interest  in  the  leasehold  premises  to 
L.  GL  Afterwards  D.  took  from  B.*s  executors 
an  assignment  of  B.*s  equity  of  redemption,  and 
released  them  from  the  del^  D.  then  executed 
an  assignment  to  trustees  for  the  benefit  of  his 
creditors.  £.  instituted  a  foreclosure  suit  against 
D.'s  trustees  and  L.  C.  The  trustees  disdahned. 
A  foredosure  decree  absolute  was  made  against 
L.  C.  The  premises  became  forfeited  to  the 
lessors  for  non-payment  of  rent.  B.  took  out  a 
summons  to  enforce  the  daim  brought  in  by 
him  and  D.  against  B.'s  estate:— SeZrf,  that 
neither  the  release  of  B.>  executors  by  D,  nor 
the  disclaimer  by  D.'s  tnistees,  nor  the  fore- 
closure decree  obtained  by  B,  nor  the  forfeiture 
of  the  premises  to  the  lessors,  affiseted  E.'s  right 
to  be  paid  his  debt  out  of  B.'«  estate,  and  the 
Niw  Skbibb,  88.^Iiidbz,  Chanc.  «k  Bankr. 


estate  being  insufficient,  be  might  prove  against 
it  for  the  8.0001.,  so  that  he  did  not  recdve 
more  than  the  amount  of  his  debt,  interest  and 
oosts.  In  re  Burrell,  and  BurreU  v.  Smith,  882 

MoBTMAiN— 6«9tteit  to  huUd  for  charitable  pur* 
j>o«a]— A  bequest  of  money  for  the  purpose  of 
building  involves  the  acquisition  of  land  whereon 
to  build,  unless  the  contrary  is  exprssdy  ordered 
in  the  will,  and  is  therefore  void.  In  re  Wat- 
movgh's  TrugU,  723 

A  testator  bequeathed  a  fund  to  his  executors  *'  to 
be  used  towards  the  erection  of  a  new  chapd  in- 
stead of  the  one  now  in  use  when  such  erection 
shall  take  place'*  i-^HM,  that  these  words  did 
not  exdude  the  acquisition  of  land,  and  that  the 
gift  was  void.  Booth  v.  Oirfer,  Law  Mep,  8  Eq. 
767,  not  followed.    Ibid. 

— —  land:  befued  void  for  wneertaimiiy  of 
amoiiiU]— Bequest  of  residuary  persona]  estate 
to  be  applied  in  the  construction  of  a  well  and 
in  the  erection  of  a  puUic  pump  and  tank  in  stny 
suitable  place  in  the  parish  of  L, — Bdd  to  be 
void  under  the  Statutesof  Mortmain,  as  involving 
the  purchase  of  land.  Kirkwumn  v.  Lewie,  670 

■  Bequest  to  a  chari^  of  surplus  which  should 
be  left  after  carrying  out  the  above  illegal 
bequest, — Held  to  be  unasoertainable  in  amount^ 
and  therefore  void.    Ibid. 

Mutual  Iksubangi.    See  Contributory. 

Natioatiov.    See  Biparian  Owners. 

NmSAXCE^injunetion :  puhUe  body  acting  in  exe- 
cution  cf  parUammtary  powera  :  delay] — Where 
at  the  hearing  of  a  cause  instituted  for  the 
purpose  of  restraining  the  defendants  from  com- 
mitting, or  continuing  to  commit,  a  public  nui- 
sance, the  existence  of  a  nuisance  of  such  a 
character  as  to  call  for  the  interference  of  the 
Court  has  been  deariy  established,  it  is  the 
duty  of  the  Court  to  grant  an  injunction,  with- 
out regard  to  the  difficulty  or  expense  the 
defendants  may  be  put  to  in  removing  the  nui- 
sance ;  and  the  cases  in  whidn  the  Court  refuses 
a  mandatory  injunction,  on  the  ground  of  the 
impossibility  of  obeying  it,  have  no  application. 
The  AttoriMy  General  v.  the  Committee  of  Vieiton 
qfthe  Comnty  Lwmatie  Atylum  at  Colney  Hateh^ 
265 

It  is  no  answer  to  an  application  for  an  injunction 
in  such  a  case  to  say  that  the  defendants  were  a 
public  body  acting  in  the  discharge  of  public 
duties,  imposed  upon  them  by  act  of  parliament, 
which  they  were  unable  to  disohai^  without 
committing  the  nuisance.  Nor  is  it  any  answer 
to  say  that  the  defendants  are  a  fluctuating 
body,  and  that  the  nuisance  had  not  originated 
with  them.    Ibid. 

Semble^The  delay  of  fourteen  years  from  the 
commencement  of  the  nuisanoe  to  the  filing  ot 
the  information  would  be  no  bar  to  tbe  relief, 
but  at  all  events  where  the  time  had  been 
oooapied  in  negotiations  and  attempts  to  remove 
tbe  nuisance  the  delay  was  immaterial.    Ibid. 

The  dtt^  of  a  local  board  of  health  to  remove 
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nuiflanoes  does  not  disentitle  tbem  to  their 
remedy  by  injanction  to  restnun  »  nuismnce 
wrongfully  imported  into  their  district.     Ibid. 

Parties — suit  by  unpaid  vendor:  debenture  holder : 
receiver] — In  a  suit  by  an  unpaid  vendor  against 
a  railway  company,  debenture  holders  of  the 
company  who  in  another  suit  have  obtained  a 
receiver  are  properly  made  co-defendants.  Drax 
T.  the  Somer$et  and  Donet  BaU,  Co.,  232 

Partition  Soit— advene  legal  title:  action  at  lam: 
Statute  of  Lknitajtiont] — Plaintiff  in  a  partition 
suit  sought  to  recover  from  defendant  possession 
of  an  undivided  share  of  real  estate,  which 
plaintiff  claimed  under  an  adverse  legal  title,  the 
question  beinff,  whether  the  estate  had  passed 
by  a  specific  devise  or  by  the  residuary  devise 
in  a  will : — Heldt  that  the  Court  had  no  juris- 
diction to  try  a  question  of  adverse  title  in  a 
partition  suit,  and  the  bill  was  ordered  to  be 
retained,  with  liberty  to  plaintiff  to  bring  snch 
action  as  he  might  be  aavised.  Blade  ▼.  Bar- 
low, 869 

The  time  within  which  such  action  must  be 
brought  under  the  Statute  of  Limitations  had 
expirad,  but  the  Court  refused  to  direct  the 
defendant  not  to  set  up  the  statute  as  a  defsnoe 

.   to  the  action.    Ibid. 

—  tale  ofpaH  and  partition  of  remainder'] — ^In 
a  partition  suit  the  Court  may,  under  81  ft  82 
Vict.  c.  40,  direct  a  sale  of  part  of  the  property 
and  a  partition  of  the  remainder.  RoebiUk  ▼. 
Chad^t,  488 

— ^  tale:  tervice  of  decree:  advirtieement] — ^The 
Coort  will  not  allow  a  sale,  which  has  been 
decreed  under  the  Partition  Act,  31  ft  82  Ykt. 
o.  40,  to  be  proceeded  with  until  all  persons 
intesesled  in  the  suit  have  been  served  with 
notice  of  the  decree,  but  will  allow  such  service 
to  be  efibcted  by  advertisement  opon  persons 
out  of  the  jurisdiction,  and  who  cannot  be  found, 
with  liberty  for  plain tiflb  to  apply  as  to  proceed- 
ing with  the  sale  in  case  the  abeent  parties  do 
not  come  in  after  the  advertisement.  Pefsrt  v. 
Bacon,  571 

-*^  plaintiff*t  title  fa  legal  one)  diepnted  by  de- 
/enjoaif]— A  bill  in  equity  for  partition  ought 
not  to  be  made  the  means  of  trying  a  title, 
which  should  properly  be  tried  at  law.  But, 
although  a  plaintiff  on  sudi  a  tail  must  prove 
his  title  to  that  part  of  the  property  which  he 
seeks  to  have  divided,  there  is  no  rule  that  a 
bill  for  a  partition  cannot  be  maintained,  if  the 
defendant  denies  the  title  of  the  plaint^  and 
that  title  is  purely  a  legal  one.  If,  in  such  a 
case,  the  partition  of  the  property  is  the  primary 
object  of  the  bill,  and  the  establishment  of  the 
plaintiff's  title  is  incidental  only  to  that  telief» 
the  Court  will  make  a  decree  for  a  partition, 
and  with  costs.  Oiffard  v.  WiiUam,  597 

VAxrvKBA'-'dmoUuion  of  partmnkip:  mde  of 
mine»  ordertd  on  sicitofi]— The  partners  in  a 
mine  being  hopelesrij  embaeimod^  and  their 


position  boeoming  more  critical  eveiy  day,  the 
Court  interfered  against  a  dissentient  partner 
on  motion  before  Uie  hearing,  and  ordered  an 
immediate  sale  of  the  mine  and  partoersliip 
property.  Booth  v.  Fiokor,  14 

JUtn  of  ooUcitort :  butineu  mUmtted  fo  <me 

member :  liability  of  other  membere  ta  reaped  of 
hi$  acts] — Plaintiff  retained  a  firm  of  three  as 
his  solicitors.  Their  principal  business  was  to 
make  anangements  with  numerous  cfeditors, 
and  one  member,  by  whom  the  plaintiff's  bna* 
ness  was  almost  exduavely  managed,  received 
large  sums  from  plaintiff  or  due  to  him  to  make 
payments  to  crcditors  and  others,  and  misap- 
propriated some  of  them  : — Beld,  that  all  the 
members  of  the  firm  were  jointly  liable  in  respect 
of  these  misappropriatioos,  and  that  soofa  their 
liability  in  eoUdun^  was  not  impaired  by  the 
fact  that  the  defaulting  partner  had  during  the 
course  of  plaintiff*s  business  bees  admitted  by 
plaintiff  into  relations  oi  personal  intimacy  and 
confidence.  Eael  of  Zhmdomdd  v.  Jiiaeterwmn, , 
850 

See  Specific  Perfoi 


PAfnfT — prior  provitional  spec^ieatiomt  right 
under:  oonewrrent  MteeaiMNif]— The  existenes  of 
a  prior  provisional  spedfieation  is  net  a  groond 
on  whiefa  the  Attorney  G^eral  ought  to  refese 
to  allow  a  second  provisional  speoifioatioB  by 
another  inventor  to  be  filed;  and  in  the  event 
of  the  latter  applicant  for  provisional  proteoCkm 
being  the  first  to  obtain  a  grant  of  letters  patent, 
his  patent  is  a  bar  to  the  grant  of  letters  patent 
for  the  same  invention  to  the  earlier  applioant 
for  such  provisional  protection.  In  re  Baiet  and 
RedgaU'e  AppUcatiom  bp  Petitiom  for  Patetd^  501 

•— —  mUt  for  itMngement :  averment  of  noveUg  ta 
bUl]^ln  a  suit  to  restrain  the  infringement  of 
a  patent,  it  is  not  necessary  that  the  plaintiff's 
bill  should  contain  any  avermsat  of  the  novelty 
of  the  invention.  Amarg  v.  BroMm^  598 

-— »  epec^ieation  in  case  efencoettkepalentt:  pmri 
of  a  eombimaition:  tltdeng  door:] — Where  a 
patentee  has  taken  out  a  freeh  patent  for  hn- 
provements  on  his  original  inventioB  it  is  selB- 
eient  if^  reading  his  second  specification  with 
the  first,  an  artisan  would  have  no  snbstantial 
difficulty  in  ascertaining  what  was  claimed. 
Parkee  v.  Bteoern,  627 

A  patent  for  an  entire  combination  is  not  a  vaKd 
patent  for  a  part  when  that  part  would  not  of 
itself  be  patenuble;  nor  {oembU)  when,  thoegh 
new  and  usefol  for  other  porposse,  soch  pvt 
has  no  bearing  on  the  professed  ohjeet  of  the 
patented  invention.  Ibid. 

Therefore,  when  the  subject  of  a  patent  wae  de- 
clared to  be  an  invention  for  produeing  "a  glawd 
lamp,  the  firame  of  which  siiall  throw  KtUe  or 
no  shadow,  and  yet  at  the  same  tinte  possess  the 
requisite  strength  and  also  fanilities  for  lighting 
and  cleaning,"— iTe^  that  the  sahstitnttiBn  of 
a  sliding  door  for  a  hinge^  which  diminished  the 
danger  of  breakage^  bat  gave  no  fiwilitise  for 
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ligbting  and  eleaniiig,  and  had  nothing  to  do 
with  the  strength  or  the  ibadow,  wai  not  pro- 
tected bj  the  patent.  Ibid. 

Semble-^thtki  there  can  be  no  patent  right  in  the 
mere  rabetitation  of  a  atide  for  a  hinge  in  the 
door  of  a  houae,  of  a  oarriage,  or  of  a  lamp. 
Ibid. 

A  patent  wag  entitled,  for  "  improvemente  in  the 
maoufaotare  of  railway  station  and  other  sas 
lamps,*'  but  the  specification  claimed  only  (by 
refarenoe  to  a  former  speoification)  improvements 
in  ' '  that  olass  of  lanterns  suitable  for  suspension 
in  railway  stations  and  other  public  plaees;*' 
Whether  the  patent  was  oontined  to  Umpa 
suspended,  qucaref  Ibid. 

PnrALTT — agretmetU  to  aee^i  part  of  a  dtbt  in 
disclutrge  of  tke  wkaU:  oondUion  revUring  tke 
oriffincU  lUbt :  i0at«er]~H.  was  indebted  to  T. 
and  S.  on  several  accounts,  to  ascertain  whioh 
three  several  suits  were  pending  against  him. 
In  one  suit  a  final  decree  was  nukie  fixing  the 
liability  of  H.  on  one  account,  and  onUring 
him  to  pay  by  a  day  named.  He  wished  for 
further  time,  and  it  was  agreed  between  him 
and  T.  and  S.  that  the  terms  of  the  order  as 
to  payment  should  be  varied,  H.  agreeing  not  to 
appeal  against  the  final  decree  already  made 
in  the  one  suit,  to  admit  the  amounts  claimed 
in  the  other  suits,  and,  on  a  certain  day,  to  pay 
a  fixed  sum  and  execute  a  mortgage  for  securing 
the  payments  in  a  particular  nuumer,  of  another 
sum;  and  T.  and  8.  agreed  thereupon  to  take 
a  less  sum  than  thay  olaimedy  but  with  the 
proviso  that,  if  H,  msde  any  defiuilt,  they  should 
be  at  liberty  to  recover  their  whole  debt.  H. 
paid  the  sum  fixed,  and  executed  a  mortgage 
for  the  other  sum,  but  not  on  the  day  named, 
and  by  consent  the  terms  of  the  mortgage  were 
varied;  but  it  oontained  a  fresh  proviso,  that 
the  arrangement  then  made  was,  if  its  terms 
were  broken  by  H,  not  to  prejudice  the  existing 
rights  of  T.  and  S.  H.  again  made  defisult,  and 
when  T.  and  8.  claimed  their  whole  debt,  he 
pleaded  that  the  proviso  was  a  condition  in  the 
nature  of  a  penalty;  that  the  condition  had  been 
waived;  and  that  the  penalty  ooold  not  be 
•enforced  inequity  i—ffdd,  ths^,  as  there  was 
money  already  due  upon  contract,  the  proviso 
in  the  agreement  to  take  part  of  it,  and  that,  in 
certain  events^  the  whole  debt  should  revive^ 
was'a  stipulation  which  ought  to  be  enfi>rced  by, 
and  was  not  a  penalty  against  which  relief  shouM 
be  granted  in,  equity;  that  the  variation  in  the 
sulMequent  ccmsent  was  not  a  waiver  of  the 
rights  existing  under  the  original  agreement, 
as  no  new  claim  or  right  was  thereby  created. 
ThomptoH  V.  ffudtoi^  (H.L.),  481 

PssPBTOiTT.  See  Power  of  Appointment. 

Plbadino— tttcoMistoyU  tUU  to  $ame  reUi^— Phun- 
tiff  having  filed  a  bill  praying  that  a  deed  by 
which  she  conveyed  her  property  to  defendant 
might  be  declared  void,  on  the  ground  of  undue 
influence,  afterwards,  under  a  general  power 
oontained  in  the  deed,  appointed  the  property 
to  heiMlf,  and  then  filed  a  eeoond  bill,  prayiag 


that  if,  at  the  hearing  of  the  first  snit,  tiie  deed 
should  not  be  deolvsd  vmd,  it  should  be  de- 
livered up  to  herself  as  sole  eeseut  que  irmt 
under  it  A  demurrer  to  the  second  bill  was 
overruled.    Foulkt$  v.  Dame$,  9 

-»—  OMwer:  exceptioni  to  antwer:  accomnt'] — An 
answer  expressed  in  general  terms  to  an  inter- 
rogatory as  to  accounts  is  sufficient  if  it  shews 
enough  for  all  the  purpoees  of  the  suit  up  to 
the  hearing,  when  the  answer  denies  the  right 
of  the  plaintiff  to  have  an  account;  and  the  trial 
of  tiiat  right  is  one  of  the  objects  of  the  |daintiff. 
LooluU  V.  LwAxti,  290 

— —  MjpoCnv  plea:  wmwer  neeeeeany  a$  to  alleged 
admmiout:  mterrogatorieey-To  a  bill  alleging 
that,  on  or  about  such  a  day,  the  defendant  A. 
intermarried  with  the  defendant  B,  by  whom 
he  had  had  one  son  only,  namely,  the  pUtntiff, 
who  was  bom  on  such  a  day,  and  as  such  first 
and  only  son  was  entitled  to  certain  settled 
estatee  as  tenant  in  tail  in  remainder  expeetant 
on  the  death  of  his  fether,  and  that  subaequently, 
in  an  indenture  executed  by  A,  and  B,  it  was 
recited  that  "  there  was  at  present  one  son  on\j 
of  the  said  marriage,"--a  i^ea  that  *«  the  ptoin- 
tiff  is  not  the  son  of  the  defendant  A,  as  in  tha 
bill  alleged,"  was  overruled,  on  the  ground  thai 
it  ought  to  have  been  supported  by  an  answer 
as  to  the  speetfie  allegations  of  the  bilL  Wile&m 
▼.  Hawmomde,  604 

The  Court  was  assisted  to  this  conclusion  by  read- 
ing the  bill  in  oonnexioB  with  the  interroga- 
tories, which  went  somewhat  more  into  parti- 
culars.   Ibid. 

See  Patent 

Plbdob.    See  Factors'  Aot 

PowBB  OF  ApvonmcKirT— tnvalul  exerciee  of: 
nule  againet  perpetuiliee] — A  donee  of  a  special 
power  to  appoint  to  children  in  the  usual  form, 
appointed  a  portion  of  the  trust  funds  to  a  child 
for  life,  with  remainder  as  he  should  by  will 
direct:— J7eM,  that  the  trust  funds  did  not  pass 
under  the  wiU  of  the  chiM.  WMuton  w.  Kimg, 
61 

—  general  power  of  appohUmetU :  feme  ooeert : 
appointment  to  trtuteee :  right  to  undiepoeed  of 
5sM^lSctal  imterest] — Where  a  married  woman, 
having  a  general  testamentary  power  of  appoint- 
ment over  personal  proper^,  i^ipoints  the  whole 
property  to  trustees  in  such  a  manner  as  to  shew 
an  int<nition  to  make  it  part  of  her  general 
personal  estate,  any  undbpoeed  of  benefldal 
interest  wiU  belong  to  those  entitled  abimteetaim, 
not  to  those  entitled  in  defeult  of  appointment 
Bickendm  v.  Williame,  222 

8emble—An  i^pointment  to  executors  eo  nomime 
is  prima  facie  evidence  of  such  intention.  Ibid. 

Utvalid  execution :   aider  hy  election :  rule 

againet  perpetmiy]^The  rule  as  to  election  is  to 
be  applied  as  between  a  gift  under  any  instru- 
msnt  and  a  olaim  dekon  that  inttrnment  and 
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advene  to  it,  and  is  not  to  be  applied  as  between 
one  claase  in  an  instrument  and  another  clause 
in  the  same  instrument.  Therefore,  where  a 
tentatrix,  under  a  settlement,  had  a  special 
power  of  appointment  amongst  children,  under 
which  she  validly  appointed  the  income  of  a 
fund  to  a  child  A.  for  life,  and  expressed  to 
give  A.  a  general  testamentary  power  over  the 
corpus,  which  last- mentioned  power  was  void 
as  tending  to  perpetuity,  and,  subject  to  these 
dispositions,  appointed  the  residue  of  the  fund 
to  other  children,  who  also  took  a  share  of  the 
testatrix's  own  property, — Heldf  that  the  other 
children  could  not  be  called  upon  to  compensate 
out  of  their  shares  in  the  testatrix's  own  pro- 
perty those  who  would  have  benefited  under  the 
invalid  power,  if  valid.  WoUadw^  v.  King,  392 
Semble — the  doctrine  of  election  cannot  be  applied 
so  as  to  give  effect  to  a  disposition  which  trans- 
gresses &e  rule  against  perpetuity.    Ibid. 

PowiB  OF  Appoirtmbmt  (continued)  — fraud 
on  power f  by  improper  inf,v/enee:  eeeond  ap- 
paintnunt  under  eontinwmee  of  old  wf,uenoe\ 
— Where  an  appointment  has  been  set  aside 
on  the  ground  that,  though  not  baaed  on  any 
actual  agreement  between  the  appointor  and 
the  appointee,  it  was  made  in  reliance  ctn  a 
sense  of  moral  obligation  known  to  be  operating 
on  the  mind  of  Uie  appointee,  which  would 
lead  her  to  carry  out  the  appointor's  wishes, 
nothing  short  of  a  distinct  deiclaration  by  the 
appointor  that  he  considers  the  appointee 
relieved  from  such  obligation,  can  make  a  fresh 
appointment  to  the  same  person  valid.  Toipkamk 
V.  ikt  Duke  of  Portland,  513 

^— -  valid  execution  of  :  agreement  for  a  settkmeni 
by  appointee  giving  appointor  a  remote  contingent 
intereet:  pecuniary  contideratiaH  given  by  op- 
pointorj—Bj  articles  made  upon  the  marriage 
of  6.  D,  her  father,  T.  D,  cov«nanted  that 
he  and  his  wife  would,  in  exercise  of  a  power 
of  appointment  among  their  children  given  to 
them  by  their  marrisge  settlement,  app<Hnt  a 
share  of  certain  trust  funds  to  G.  D,  and  ha 
also  covenanted  to  give  to  trustees  a  bond  for 
the  payment  of  a  sum  nearly  equal  to  the 
appointed  share.  The  same  articles  provided 
that  the  appointed  funds  and  the  moneys 
secured  by  the  bond  should  be  so  settled  as 
that,  in  case  of  default  of  issue  of  G.  D.'s  mar- 
riage^ the  ultimate  remainder  in  them  should 
be  vested  in  T.  D.  absolutely.  In  pursuance  of 
these  articles  T.  D.  and  his  wife  appointed  to 
G.  D.  a  share  of  the  trust  funds,  snbieot  to  their 
settlement.  T.  D.  executed  the  said  bond,  and 
the  moneys  so  appointed  and  secured  were 
settled  as  agreed.  There  was  no  issue  of  G.  D.*s 
marrisge : — Held,  that  the  appointment  was  a 
valid  execution  of  the  power,  notwithstanding 
the  contingent  interest  whioh  T.  D,  one  of  tha 
appointors,  obtained  under  it  by  the  above- 
mentioned  arrangement.    Cooper  v.  Cooper,  622 

-. —  See  Election.    Will 

Po?nB  OF  Sau — imadeni  to  power  to  mortgage}^ 


A  power  of  sale  is  incident  to  a  morigaga;  there- 
fore, where  trustees  are  directed  to  raise  money 
by  mortgage  they  are  justified  in  inserting  a 
power  of  sale.  The  Oouri  will,  however,  sea 
that  the  exercise  of  it  is  properiy  guarded.  In 
re  Chaiumer'i  TrutU,  726 

PRAonoi— -w  cAomierf ;  stop-order  by  nmmemM: 
content  of  amignor]—A,  stop-order  upon  a  fond 
in  court  may  be  obtained  bj  summons  in  chaa- 
hers  without  the  consent  of  the  assignor  or 
person  to  be  afiected  thereby.  The  aUeged  rale 
that  such  orders  must  be  applied  for  by  petition 
in  court  is  not  founded  on  authority.  Wrmek 
V.  Wynne,  235 

— ^  decree:  infamte:  tisvtvor] — A  decree  had  been 
pronouooed,  and  two  orders  on  fnrdisr  eon* 
sideration,  and  three  certifioates  made,  in  an 
administration  suit  Before  the  last  of  the  ordett 
was  drawn  up,  it  was  discovered  that  a  legatee, 
served  with  a  copy  of  the  decree,  had  sinoe  then 
had  two  children.  An  application  was  thenrfbrs 
made  to  the  Court  for  the  nsoal  supplemental 
order,  under  15  k  16  Vict.  o.  86.  &  52,  to  revive 
the  suit,  and  so  render  the  proceedings  in  it 
binding  upon  those  children.  The  Court  deoUaod 
to  make  the  order.   Amter  v.  JETasna^  385 

-  eaurn  eet  down  by  one  pf  eeveral  defemdaedt: 
1— iSmUs— ^hsre 


form  of  order]- 
bv  a  defendant  cornea  on  for  hearing,  and  the 
plaintiff  does  not  appear^  another  defoidant  who 
has  not  set  it  down  nor  been  served  with  a  snb- 
posaa  to  hear  judgment  is  not  entitled  to  appear, 
althoogh  he  appean  to  have  the  bill  dismissed 
acatnst  him.  Tatim  v.  the  Lomdem  emd  Zanea 
Mre  Fire  Imewranwe  Co,,  448 

— -  hueboMd  and  wife  defendamite  im  mat:  osii- 
tempt  by  wife:  teparate  af»pear«i0s]— Husband 
and  wife  were  defendants  in  an  administration 
suit;  they  appeared  in  the  usual  way ;  no  answer 
was  required  from  them,  and  a  deoree  waa  mada 
by  which  they  were  both  bound.  The  wife  sob- 
sequently  committed  a  contempt  of  Oonrt  Upon 
motion  by  the  husband,  supported  br  evidenes 
that  the  wife  was  living  apart  from  him  out  of 
the  jurisdiction,  and  t^t  he  had  no  infloenoe 
over  her  to  prevent  the  contempt,  the  Oouft^ 
vrithout  requiring  service  of  the  notioe  of  motion 
on  the  wife,  ordered,  in  terms  of  the  notioe,  that 
the  wife  should  appear  separately  in  all  forther 

Eroceedings,  and  that  the  husband  should  not 
e  responsible  or  liable  to  attaohment  for  any 
neglect  or  refusal  of  the  wife.  Bope  t.  Jfope, 
.  and  Hope  v.  Oartwgie,  410 

*-—  eecond  suit  by  a  claimemtfor  tkepurpoee  ef 
taking  eeidenee  de  bene  etee:  rigKt  to  read  mem 
evidence  in  the  fret  fiM(]~After  decree  had  been 
•  made  in  an  administration  suit  dirsotiag  the 
usual  inquiries  as  to  the  heirs  and  next-of-kin 
of  the  intestate,  but  before  such  deoree  had  been 
drawn  up,  a  claimant,  as  one  of  the  intestate^ 
oo-heirs  and  next-of-kin,  who  was  not  a  party 
to  the  suit,  instituted  a  second  salt  for  the 
administration  of  the  wumo  inisitala^  ertats^ 


Digitized  by 


Goo^^ 


Vol.  38.] 


CHANCERY. 


xzi 


with  the  oljeot  of  having  the  eTidenoe  of  an  old 
and  infirm  witnees  taken  de  bene  esae  in  the 
■econd  Buit«and  used  to  support  her  claim  under 
the  decree  in  the  first  suitb  After  the  witnett 
had  been  examined  and  also  croaB-examined  on 
behalf  of  the  parties  to  the  first  suit  before  one 
of  the  examiners,  an  application  by  the  claimant 
that  the  evidence  thns  taken  in  the  second  suit 
might  be  read  in  the  first,  was  refused.  Bill  v. 
BMnl,  447 

*^—  eioeeptwiu  to  <uuwer:form  ofexoqi>tion] — ^The 
oidinary  questions  as  to  partionlars,  in  an  in- 
Urrogatory  asking  for  an  aooonnt  of  personal 
ebtate,  are  not  to  be  regarded  as  separate  ques- 
tions; and  an  exception  to  the  answer  in  respect 
to  such  an  interrogatory  need  not  specify  which 
of  them  is  unanswered.  Higgimon  t.  BlockUy, 
25  Law  J,  Rep,  (n.6.)  Chano.  74,  distinguished. 
Zambaeo  ▼.  Ca»$antH,  508 

taking  hiU  ^ffthefiU:  iUutorf  mU:  imden^ 

nily  against  eoati :  fabricated  interett  ofplamt^] 
—Where  a  man  sues  for  his  own  benefit  and  at 
his  own  peril,  under  no  indemnity  for  oosts,  he 
must  be  allowed  to  bring  his  biU  to  a  hearing, 
subject  to  the  exoeptions  specified  in  Seaton  ▼. 
Ora$U,  86  Law  J.  Rep,  (H.s.)  Chanc.  688.  But 
where  the  plaintiff  is  merely  the  puppet  of 
another  man,  by  whom  he  is  indeomified  against 
risk  in  the  suit»  and  the  suit  purporting  to  be 
his  is  substantially  that  of  another,  the  Court 

-  will,  upon  motion,  order  the  bill  to  be  taken  off 
the  file ;  and  it  is  not  neoeesaiy  to  defer  the 
objeetion  until  the  hearing  of  the  cause.  Ob- 
senrations  on  Seaittm  t.  Qrmd  and  Forreet  ?.  the 
Manfheeter,  Sk^ield  and  Lincolnehire  JtaU.  Co,, 
9  Weekly  Bep.  818.  Jtobion  t.  J>oddt,  547 

— ^  moHan  for  v^unction :  produetion  of  doetk^ 
mente  on  erou-examination  of  pltdnt^f  on  kit 
affidatfitj—lf  a  plaintiff  files  an  affidavit  in  sup- 
port of  an  interlocutory  motion  for  an  injunction^ 
and  is  cross-examined  upon  the  affidavit,  if  he 
has  been  served  with  a  notice  to  produce,  on 
cross-examination,  all  documents  relating  to 
the  subject-matter  of  the  injunction,  he  may  be 
ordered,  at  the  request  of  a  defendant,  to  pro- 

-  duce  any  documents  referred  to  in  the  affidavit, 
or  which  are  material  to  the  motion ;  although 
such  defendant  may  not  have  had  time  to  put 
in  an  answer  to  the  bill,  as  directed  by  15  &  16 
Viot  o.  86.  B.  20.    01^  w.  BuU,  571 

— —  mppkmenlal  anstMr]— Where  fiusts  material 
lor  defendants  to  put  in  issue  have  occurred 
sinoe  the  filing  of  their  answer,  the  Court 
will  give  leave  to  file  a  supplemental  answer. 
SontkaU  v.  tU  Britith  Mutual  Life  Auur.  8oe. 
711 

~-  Affidavits.    See  Injunction. 

Form  of  Decree.  See  Lands  Clauses  Con- 
solidation Act. 

Servioe  of  DeofM.    See  Partition. 


«—  Signing  AppeaL  See  Appeal 

Staying  proceedings  pending  appeaL    See 

County  Court. 

Pkkscbiftioh.  See  Easement 

Phbbumftiok— of  death.    See  Evidence. 

—  See  Easement. 

Pbhtoipal  akd  Aobnt  — sserei  prq/U  made  hp 
ogemt:  euMtom  of  army  •  <^0«na]— Plaintiff,  re- 
siding in  India,  employed  defendant,  an  army- 
agent  and  accoutrement-maker,  as  her  agent  in 
£igland,  and  authorised  him  to  fwovide  her 
son,  who  was  about  to  proceed  to  India  as  a 
comet,  with  a  reasonable  outfit,  and  accordingly 
the  articles  composing  such  outfit  were  paid  for 
through  defendant ;  but  the  tradesman  allowed 
him  a  discount  off  the  invoiced  prices,  having 
increased  their,  prices  with  reference  to  mi&. 
allowanoe,  while  defendant  charsed  full  prices 
against  plaintii^  and  defendant  aUeged  that  this 
was  the  universal  practioe  as  between  tradesmen 
and  army-agents,  but  plaintiff  had  no  actual 
knowledge  of  such  practioe : — Held^  that  defen- 
dant must  account  to  plaintiff  for  the  discounts 
allowed  to  him.    l\trnbuU  v.  Qarden^  881 

See  Factors'  Act. 

Pbivoipal  avd  ^xsKm^compoeUvm  deed  l^prm- 
cipal:  covenant  6y  eurety  to  pag  interett  on  debt 
tkerebff  releaeed :  right  of  creditor  agaimet  emHy 
notbtarred] — ^In  a  mortgage-deed  by  the  prinoipsl 
debtor  a  third  party  entered  into  a  covenant  to 

Say  interest  only  on  the  money  thereby  secored. 
ubsequently  the  principal  executed  a  deed  under 
sectioa  192.  of  the  Bankruptcy  Act,  1861,  which 
amounted  to  a  eeetio  bonorum,  and  contained  a 
general  release  firom  his  creditors,  followed  bj 
a  proviso  reserving  any  rights  they  might  have 
against  any  other  persons  in  respect  of  any  debt 
due  by  the  debtor,  either  alone  or  jointly  with 
any  other  person: — ^iTeid (affirming the  deoisioa 
of  Qiffard^  F.O.,  page  76),  that  the  surety  was 
not  dischsjrged  from  payment  of  interest  which 
had  accrued  due  since  the  date  of  the  oompoMtion 
deed.  Oreen  v.  Wywn^  220 
Semble — ^The  surety  might  insist  on  redeeming  the 
mortgage,  and  so  release  himself  from  his  lia- 
biUty.  Ibid. 
TFe66  V.  ifeavil^  distinguished.    Ibid. 

—  ^MoraiUee;  proqf  of  dd4]  —  A  customer 
of  a  bank  wislung  to  overdraw  his  account, 
procured  a  surety  to  the  extent  of  800/.  The 
guarantee  provided  that  all  dividends,  composi- 
tions and  pavments  received  by  the  bMik  should 
be  taken  and  api^ied  as  payments  in  gross,  and 
that  the  guarantee  was  to  applv  toand  secure  any 
ultimate  baUnce  which  should  remain  due.  The 
intending  debtor  gave  to  the  surety  an  equitable 
mortgage  to  secure  him  frt>m  loss.  Afterwards 
he  executed  a  creditors'  deed.  The  aooount  was 
then  overdrawn  to  the  extent  of  410/.  By 
aiiaogenMDt  between  the  assigneos  and  tM 
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surety  the  mortgaged  property  was  sold,  and 
the  latter  received  out  of  the  proceeds  of  the 
mortgaged  property  300Z.  and  paid  it  to  the 
h^nk  i—Hddf  that  the  bank  was  entitled  to 
prove  for  the  whole  410/.  The  Midland  Banking 
Co,  (Lim,)  V.  Chambers,  478 

Pbiobitt — eqtdtabU  mortgages:  outstanding  legal 
estate :  possession  of  deeds :  production  of  deeds] 
J.  T.  was  the  equitable  owuer  in  fee  of  an  undivided 
moiety  of  land  at  W.  as  devisee  under  his  father's 
will  The  other  moiety  was  by  the  same  will 
devised  to  W.  T,  to  whom,  on  the  testator's  death, 
the  legal  estate  in  the  entirety  had  descended. 
J.  T,  in  1812,  by  deed,  charged  his  moiety  with 
an  annuity  of  50/.  In  1813  J.  T,  by  his  marriage 
settlement,  charged  other  land  with  a  sum  of 
money  to  be  raised  at  his  death.  In  1828  he 
purchased  the  legal  fee  of  the  other  moiety  of 
the  land  at  W,  and  in  1825  he,  in  exercise  of 
a  power  for  that  purpose  contained  in  the  settle* 
ment,  substituted  the  land  at  W.  for  the  land 
comprised  in  such  settlement.  In  1830  he  mort- 
gaged his  original  moiety  of  the  land  at  W,  and 
he  or  the  trustee  of  the  settlement,  who  was  his 
solicitor,  deposited  with  the  mortgagee  the  deed 
of  1812,  and  an  earlier  deed.  In  1832  the  mort- 
gagee first  became  aware  of  the  settlement.  The 
mortgagee  appeared  to  have  been  in  possession 
since  1834.  In  1835  she  bought  up  the  annuity. 
The  annuitant  <fied  in  1837.  J.  T.  died  in  1866 : 
— Held,  that  the  charge  under  the  settlement 
had  priority  over  the  mortgage,  the  mere  cus- 
tody of  the  title-deeds  not  giving  the  mortgagee 
priority ;  that  the  Court  would  not  order  such 
deeds  to  be  delivered  up,  but  woulfl  order  them 
to  be  produced  for  the  purposes  of  the  sale 
decreed  in  the  suit.  Thorpe  v.  Holdsworth,  194 

-—  puhUc'hause :  first  mortgage  to  brewers  and 
second  mortgage  to  distillers:  custom  of  treUU: 
tacking] — A  company  of  brewers  took  a  mort- 
gage of  a  public- house  and  other  premises,  as 
security  for  a  debt  then  due  to  them  from  the 
publican,  and  ibr  future  advances  to  be  made 
and  beer  to  be  supplied  by  them  to  him.  Subse- 
quently, a  firm  of  distillers  took  a  second  mort- 
gage of  the  same  premises  as  a  security  for  a 
debt  then  due  to  them  from  the  publican,  and 
for  future  advances  and  goods  to  be  supplied  by 
them,  and  they  gave  to  the  brewers'  company 
notice  of  their  mortgage:  —  Held,  after  the 
notice  to  the  brewers*  company  of  the  distillers' 
mortgage,  that  the  priorities  between  them  must 
be  regulated  by  the  respective  dates  of  the 
advances  being  made  and  goods  supplied  by 
them  respectively.  Daun  ▼.  the  City  of  London 
Brewery  Co,  (Lim.),  454 

SemhU — ^There  is  not,  as  between  brewers  and 
distillers,  any  custom  of  trade  afifeoting  their 
priorities  as  mortgagees  in  a  manner  different 
from  the  rule  of  law  decided  in  Hopkinson  ▼. 
BoUy  34  Law  /.  JUp,  (n.b.)  Chanc.  468.    Ibid. 

of  deibts:   mortgage:  poUey  of  assiaranee: 

premiums] — A  policy  of  insurance  was  charged 
with  two  debts  pari  ptusu.  One  of  the  mort- 
gtigMf^pud  the  premiimis  to  keep  it  up  till  hui 


death,  after  which  his  \egid  personal  repreMo- 
tative  continued  to  pay  them  till  the  poticj  fell 
in : — Held,  that  the  premiums  paid  by  the  legal 
personal  representative,  together  with  intenest 
(but  not  those  paid  by  the  mortgagee  himsfrlf ), 
must  be  repaid  out  of  the  policy  money  in 
priority  to  the  debts  secured.  Norris  t.  tk€ 
Caledonian  Insmr.  Co.,  721 


Production  op  Documbnts— ;pripato  ( 
in  bankruptcy  of  parties  to  suil] — Prior  to  and 
in  contemplation  of  a  suit  for  specsfio  perform- 
ance, plaintiff,  suing  as  assignee  of  a  deed  of 
trust  for  creditors,  procured  the  private  examin- 
ation in  bankruptcy  of  the  seTeral  parties  to 
the  contract  with  reference  to  the  sabjeot-matter 
of  the  suit  I—Held,  that  office  copies  of  tbeas 
examinations  in  plaintiff's  ponession  were  privi- 
leged. Fenton  w.  the  Queen's  Ferry  Wire  Mope 
Co.  (Lim,)  (2),  263 

solicitor's  /»en]— The  Court  haa  jorbdictioB, 

under  Uie  Companies'  Act,  1862,  s.  115,  to  order, 
at  the  instance  of  the  official  liquidator,  prodoo- 
tion  of  documents  relating  to  a  company  in 
process  of  liquidation,  which  are  in  the  posses 
sion  of  the  solicitor  to  the  company,  notwith- 
standing the  claim  of  the  solicitor  to  a  lien  which 
may  be  prejudiced  by  such  production.  /»  rt 
8ou;th  Essex  Estuary  JReelamation  Co^  ex  ptarU 
Paine,  305 

— —  by  plaintiff:  defendant  in  contempt]— A  de- 
fendant in  contempt  for  non-oompliaDce  with 
orders  of  the  Court  is,  ncTerthelees,  entitled 
to  an  order  for  the  production  of  docnments  by 
plaintiff  to  support  his  case  under  an  inquiry 
directed  by  the  decrw.  MakUme  v.  Bckford,  372 

-^—  See  Practice. 

PuBUO  Hbai/th.  See  Nuisance. 

RailwatsClaubisAot— Diverting  highway.  See 
Highway. 

Railway  OoMPANY--JcAem«o/ar«M^jw««ii<.*  ostoil 
of  creditors:  majority  of  them  bek»g  holders  rf 
invalid  debentures]— When  a  scheme  of  arrange- 
ment filed  under  the  provisions  of  the  Railway 
Companies'  Ad,  1867,  has  received  the  asaeat 
of  the  majority  of  debenture-holders,  required 
under  section  10.  of  that  act,  a  non-aseentiBg 
debenture-holder  cannot  object  to  its  confirma- 
tion upon  the  ground  that  the  debentorea  held 
by  the  assenting  debenture-holders  were  invalid 
and  fraudulently  issued;  but  he  will  be  bound 
unless  he  can  shew  that  the  assent  of  the  ma- 
jority was  obtained  by  fraad.  In  re  the  Sa$t  esnd 
West  Junction  Bail  Co.'s  Scheme,  622 

^—  See  Lands  Clauses  Consolidation  Act 

Railway  Companiss*  Abbitbatioh  Act.  See 
Jurisdiction. 

Rboiiykb — leave  to  distrain:  Lands  dauses  Cb»- 
soHdation  ActJ^'Whw  pcopsrty  o?«r  whUk  a 
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person  okiDifl  a  right  to  dittmin  is  in  tbe  hands 
of  a  receiver  the  Coart  will  give  leave  to  difltrain, 
noleas  it  is  clear  that  the  property  is  not  within 
the  power  of  distress.  EyUm  v.  the  Denbigh, 
Huthin  and  Ccrwen  Rail,  Co,;  Riekman  v,  Johns, 
74 

The  owner  of  a  rentcharge  granted  under  section 
10.  of  the  Lands  Clauses  Consolidation  Act, 
1845,  has  no  power  of  distress  other  than  that 
given  by  section  11;  and  it  does  not  extend  to 
goods  which  the  company  have  assigned  for  the 
benefit  of  creditors,  Ibid. 

SembU-'By  S0&  SI  Vict.  c.  127.  s.  4,  the  rolling 
stock  of  a  railway  company  is  protected  from 
distress.  Ibid. 

foMOTBNXSB.  SeeWill^ 

BxvivoR — new  flaim^  omd  new  defendanii]^ 
The  Court  will  make  a  single  order  to  revive 
when  the  snit  has  become  defective  by  the  trans- 
mission of  several  distinct  interests.  8aund«Ti 
T.  VemHtr,  42 

BiPABiAK  OvfYmR-^namgahU  tidal  river:  obstruc- 
tion :  ptivafe  and  pnb6e  imjury :  injwnetion\^ 
The  rights  of  a  riparian  proprietor  against  ad- 
joining or  opposite  riparian  proprietors  are  not 
greater  in  r€«pect  of  a  tidal  than  in  respect  of 
a  non-tidal  river.  Attorney  General  v.  Earl  of 
Lonsdale,  885 

Plaintiff  and  defendant  were  opposite  riparian  pro- 
prietors on  the  banks  of  a  navigable  tidal  river : — 
JTeM,  that  defendant  could  not,  for  the  protec- 
tion of  his  own  soil  or  otherwise,  construct  a 
jetty  projecting  into  the  bed  of  the  river,  whereby 
the  tidal  water  was  thrown. with  greater  violence 
upon  plaintiff  *s  shore,  and  the  public  navigation 
of  the  river  was  or  might  be  impeded;  and  that 
a  suit  by  information  and  bill  to  restrain  the 
erection  of  such  a  jetty  was  properly  instituted. 
BM,  also,  that  the  fact  of  the  river  traflSc 
having  been  almost  entirely  superseded  by  local 
causes  did  not  a£fect  the  right  of  the  public  to 
have  the  navigation  conserved.  Ibid. 

8n<i— of  shares.    See  Shares. 

See  Charge. 

SwcThMMKn^eonsiruction :  **  due  and  payable**  : 
gift  over :  vested  vnteresi\^'Bj  a  marriage  settle- 
ment a  sum  of  stock  was  settled  upon  trust  for 
the  husband  and  wife  successively  for  life,  and 
after  the  death  of  the  survivor  of  them  on  trust 
to  assign  the  trust  fund  among  their  children, 
and  the  issue  of  such  of  them  as  should  be  then 
dead  leaving  issue,  as  the  husband  and  wife 
should  appoint,  and  in  defiiult  of  appointment 
amongst  the  said  children  and  the  issue  of 
any  of  them  who  should  be  then  dead  leaving 
issue  (such  issue  to  take  only  their  parents' 
share),  equally  to  be  divided  among  them,  to 
sons  at  twenty-one,  and  daughters  at  twenty-one 
or  marriage.  And  until  their  respective  shares 
should  bMome  '*  payable,"  on  trust  to  pay  the 
income  towards  their  maintenance.  And  in  case 
aay  child  shvuld  die  without  issue  before  his 


share  should  become  *'  due  and  payable,*'  upon 
trust  to  pay  and  divide  the  share  of  such  child 
among  the  survivors  or  survivor  and  the  issue 
of  any  of  the  said  children  then  dead,  leaving 
issue,  equally,  when  and  as  their  original  share 
should  become  "due  and  payable'*;  and  if  at 
the  death  of  the  surviving  tenant  for  life  no  such 
child  or  issue  should  be  living,  or  in  case  any 
of  such  children  and  issue  were  then  living, 
but  all  of  them  should  die  before  their  respective 
shares  were  **  payable,"  then  on  trust  over  for 
other  persons,  llie  settlement  also  contained  a 
'  provision  enabling  the  trustees  to  pay  the  chil- 
dren's shares  to  them  before  the  expiration  of 
the  respective  times  thereinbefore  limited  for 
the  "  payment"  thereof  x^Hdd,  that  the  words 
'Mue  and  payable"  must  bear  their  natural 
meaning,  so  that  the  share  of  a  son  who  attained 
twenty -one  and  died  in  the  life  of  the  surviving 
tenant  for  life  passed  under  the  accruer  clause. 
In  re  WilmoU's  Trusts,  275 

—  coMtruction :  eldest  son:  clause  of  exclusion: 
period  for  ascertaining  c^om]— By  a  settlement 
made  in  1820,  on  the  marriage  of  Mr.  and  Mrs. 
C,  certain  funds  were  settlM  upon  trust,  after 
the  death  of  the  survivor  of  them,  for  their 
children  or  child,  **  other  than  and  except  an 
eldest  son  for  the  time  being  entitled"  under 
a  will,  recited  in  the  settlement,  to  a  property 
at  N.  D,  *'for  an  estate  in  tail  male  in  posses- 
sion or  remainder  immediately  expectant  upon 
the  death"  of  Mr.  C.  The  fund  to  vest  in  such 
children  or  child  at  twenty-one.  Mr.  C.  was 
tenant  for  life  of  the  property  at  N.  D.  There 
were  three.children,  a  son,  Eklward  C,  and  two 
daughters.  The  son,  in  the  fkther's  lifetime, 
concurred  with  him  in  barring  the  entail  in  the 
property  at  N.  D,  which  was  thereupon  re- 
settled, the  son  taking  only  an  estate  for  life 
after  his  father's  death,  but  taking  also  out  of 
the  property  an  immediate  provision  of  5001. 
a  year: — ffdd,  that  although  the  time  of  dis- 
tribution of  ihe  trust  foods  was  the  proper 
period  for  ascertaining  who  was  the  ''eldest 
son"  to  be  excepted  out  of  the  settlement  as 
being  entitled  under  the  will  as  tenant  in  tail 
in  possession  to  the  estates  at  K.  D,  and 
although  at  that  time  Edward  C.  was  only  enti- 
tled to  those  estates  as  tenant  for  life,  and  so 
did  not  strictly  answer  the  description  of  the 
child  to  be  excluded,  yet  as  he  had  already 
acquired  the  larger  interest  in  the  landed  pro- 
perty, and  had  dealt  with  it  as  seemed  good  to 
him,  he  was  by  the  terms  of  the  settlement 
excluded  from  taking  any  portion  of  the  trust 
funds.     CoUmgwood  v.  Stemhope  (H.L.),  421 

— ;—  Toidance  of  amte-nuptial  settlement  againsi 
creditors:  fraud  pf  hu^and  and  wtfe] — Defen- 
dant, pending  an  action  against  him  for  the 
recovery  of  a  debt,  married  a  woman  with  whom 
he  had  cohabited  for  several  years,  and  in  con- 
sideration of  the  marriage  executed  a  settlement 
of  all  his  property.  The  Court,  upon  the  suit 
of  the  creditor,  finding  that  the  wife  had 
knowledge  of  the  facts,  declared  the  settlement 
fraudulent  and  void.    Buhner  t.  Hunter,  543 
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— -  Wife*t  equity  to.    See  Baron  uid  Feme. 

See  Volimtary  SetUement. 

BEAXEB—mle  €md  pur^Me  (f:  *  reguiratum  gmh 
ranUed,*'  meammg  of:  liability  of  Jobber,  tkejird 
pwrekaier]~-When  a  porobaM  of  tbaree  on  the 
Stock  Exofaaoge  by  a  jobber  it  expreaeed  to  be 
'*with  regiatratioD  guaraDteed,**  the  meaning 
of  ^e  contract  is,  that  the  jobber  will  either 
register  them  himaelf  or  will  find  a  mirdiaser 
who  wfll  accept  and  rej^iater  them,  llie  giving 
in  therefore  by  the  jobber  to  the  vendor? 
brokers  of  the  name  of  a  tranaferee,  who  is 
accepted  by  the  Tender  as  pnrohaaer,  does  not 
dinharge  the  jobber  until  the  tranaferee  has 
actually  registcHred  the  shares  in  his  name ;  and, 
if  the  transferee  doea  not  register,  the  jobber  is 
bound  to  register  in  his  own  name,  and  must 
indemnify  the  Tender  for  any  diunage  suflfered 
by  him  through  sudu  omission  to  register.  Onm 
T.  Paine,  225 

—  iaU  ofiharee:  tuJhpuirthm:  emttem  of  Stodt 
Eaukimge:  tramtfcr  tn  ftlanl;]— On  March  21, 

Slaintiflb,  through  their  broker,  sold  forty  ahares 
1  a  limited  company  on  the  Stock  Bxchange, 
at  the  price  of  2022. 10«.,  for  the  80th  of  March; 
and  on  Mardi  26,  defendant,  through  his  bro- 
kers, purchased  one  hundred  such  shares,  at  a 
pice  amountiog  to  146Z.  for  forty ;  no  numbers 
being  specified  in  either  case.  On  March  28, 
pUintifls,  by  direction  of  intermediate  pur- 
chasers, and  in  accordance  with  the  custom  of 
the  Stock  Bxchange^  executed  and  ddiTcred 
to  their  brokers  a  transfer  to  defendant  of  the 
forty  dbares,  a  blank  being  left  for  the  consider- 
ation, which  was  afterwards  filled  up  with  1461., 
the  price  at  which  defendant  bought  Defen- 
dant paid  plaintiflk  the  145/.,  the  diflRnvnce 
between  that  price  and  202/.  being  paid  by  the 
immediate  purchaser ;  and  the  transfer  and  oerti- 
flcates  were  sent  to  and  retained  by  defendant 
Defendant  never  registered  the  transfer,  and 
plaintifih,  haTing  been  compelled  to  pay  calls 
on  the  shares,  filed  their  bill  against  defendant 
fbr  specific  performance  and  indemnity: — HM, 
following  the  decirion  in  C7o2ef  t.  Brikowe,  that 
he  was  entitled  to  a  decree,  ffawkku  t.  MaUby, 
818 

—  Void  forfeiture.    See  Tender. 

SeeCompanT.  Contributory.  Specific  Per- 
formance.   Will 

Ship  AND  Smppmo.   See  Merchant  Shipping  Act 

Solicitor  and  OuKm^biUfied  wUhouidienfe 
authority:  egeid  of  erediton*  deed  %mder  Ba/Hk" 
ruptcy  Ad,  1861:  partiei:  fofto]— An  assign- 
ment for  the  benefit  of  creditors  under  the 
Bankruptcy  Act,  1861,  Tests  the  property  of 
the  assignor  in  the  tmitees  of  the  deed,  as 
completely  as  his  actual  bankmpksy  would  baTe 
vested  it  in  his  assignees.  Therefore  such 
asrignor  is  an  unnoosssary  party  to  a  scit  for 
the  specific  performance  of  a  oontnot  entered 


into  by  him  before  the  assignmmi.  And 
though  the  execution  of  the  assignmeot  amounts 
to  an  implied  authority  to  tiie  assignee  to  use 
the  assignor's  name  for  all  necessary  pnipoesa, 
yet  where  the  solicitor  of  the  assignee  unneces- 
sarily joined  the  assignor  as  co-plamtiff'  with  the 
assignee  in  such  a  suit  as  aboTe  mentioned,  an 
application  to  remoTe  his  name  was  acceded  to^ 
and  the  solicitor  was  ordered  to  pay  the  coeia. 
FeiUon  T.  the Queem'e  Ferry  WireApeOo.,  186 

• See  Contempt  of  Court   Costs.   Yotaatuj 

Settlement 

SouoiTOB*8  Lmr— 5)or<iier*s  r^^V-A.  wai  ap- 
pointed solidtor  of  a  company.  B.  entered  into 
partnership  with  him,  and  tbi^  acted  as  jolat 
solicitors  for  the  company  untU  it  was  wound 
up,  when  they  acted  for  the  Kquidatora.  After 
the  dissolution  of  their  partnership,  B.  acted 
separately  for  the  liquidatora:— iTe/c/,  that  B. 
bad  no  Hen  for  ooeta  on  the  documents  of  the 
company  in  his  possession.  In  re  the  Oommty  Life 
Aetw.  Co.,  281 

-»—  cotte  a  ehargeon  e&UiU}—ln  a  farecioeure  soii 
it  was  declared  that  D.  was  entitled  to  redeem 
a  portion  of  the  propertT  the  sulfect  of  the  suit ; 
but  the  final  certifloate  had  not  been  made.  Hia 
solicitors*  costs  were  dedared  to  be  a  cbaife  on 
the  estate  and  interest  of  D,  and  a  sale  or&rsd. 
BAolfiM  T.  Loekwood,  282 

SnKTiFio  PnFOBif AiroB— c^9n0eai€iif  to  enter  into 
parinerekip:  damaffea]^AB  a  general  rale,  the 
Court  will  not  decree  specific  performance  of 
agreement  to  enter  into  partneiehip;  and  it 
cannot  giTe  the  plaintiff  damages  as  an  alteraa 
tiTO  when  there  is  no  obetade  to  his  reoorering 
damages  fbr  brsach  of  the  agreement  at  law. 
To  a  bill  asking  for  specific  pcrformanoe  of  aneb 
an  agreement  a  demurrer  was  allowed,  without 
prejudice  %o  any  action  at  law.  Seott  t.  Jfaymmt, 
48 

-^  ekaretinapublieeompamy:  aeqmeeeenee] — A 
broker  on  the  Stock  Exchtfige,  by  order  of  8, 
sold  for  the  account  some  shares  in  a  company 
to  another  broker,  who  bought  them  on  the 
instructions  of  W.  On  the  settling-day  W.  in- 
structed his  broker  that  G.  was  Uie  real  pur- 
chaser, and  directed  him  to  have  the  shares 
transf^nred  to  6.  A  transfer  to  O.  was  accord- 
ingly  obtained  from  8.  In  fiict,  the  instructaotta 
so  given  to  his  broker  by  W.  were  without  G.'s 
auUiority;  but  O.  was  afterwards  informed  of 
the  use  which  had  been  made  of  his  name,  and 
he  was  also  told  that  his  account  with  thecoes- 
pany,  of  which  both  he  and  W.  were  dirsotorsy 
had  been  debited  with  the  price  of  the  sharsa. 
O.  protested  against  what  had  taken  place,  but 
did  not  repudiate  the  transacticai  to  8.  On  the 
contrary,  be  retained  possession  of  the  transfer 
which  had  been  handed  to  him,  and  deposited  H 
with  the  secretary  of  the  company  as  a  eeoority 
for  the  amount  which  was  pUoed  to  his  debit 
in  the  manner  aboTC  mentioned.  He,  however, 
refused,  when  requested  by  8»  to  regieter  the 
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transfer.  A  rait  for  specifio  performance  of  the 
contract  of  purchase  was  accordingly  instituted 
by  S.  against  G.  and  W  i—Held,  that  G.  was 
not,  under  the  circumstances,  at  liberty  to  deny 
that  he  was  the  purchaser ;  and  as  the  company 
was  being  wound  up,  he  was  ordered  to  indemnify 
8.  against  the  calls  which  were  being  made  upon 
the  shares.    Shepherd  v.  OiUespie,  67 

purchase  of  shares  in  a  joint-stock  e(mpany: 

UabtUty  of  jobbers:  rules  of  the  Stock  Ex<}iainge] 
— ^The  plaintiff,  by  his  brokers,  sold  to  the  defen- 
dants, who  were  stock-jobbers,  200  shares,  of 
which  he  was  the  registered  proprietor  in  a 
limited  company.  The  contract  was  not  in  writ- 
ing, bat  it  was  made  for  the  settling-day,  and 
it  was  agreed  on  both  sides  that  it  was  to  be 
mterpretod  according  to  the  usages  and  businesB 
of  the  Stock  Exchange,  according  to  which  the 
iobber  is  bound  at  Uie  settling-day  either  to 
take  the  shares  himself  or  give  the  name  or 
names  of  one  or  more  unobjectionable  transferee 
or  transferees.  The  defendants  duly  named 
seventeen  persons  into  whose  names  Uie  shares 
were  to  be  transferred,  and  the  plaintiff  accepted 
the  names  and  executed  the  transfers  accord- 
ingly; and  on  the  settling-day  the  defendants 
paid  the  purchase-money  for  the  shares  and 
received  n-om  the  plaintiff  the  certificates. 
Between  the  date  of  the  contract  and  the  settling- 
day  the  company  stopped  payment  and  com- 
menced winding  up,  and  consequently  the 
transfers  could  not  be  registered,  and  the  phuntiff 
was  placed  on  the  list  of  contributories.  Upon  a 
bill  filed  by  the  plaintiff  against  the  defendants 
for  specific  performance  and  indemnity, — Held, 
reversing  the  decree  of  one  of  the  Vice  Chan- 
,  cellors,  that  the  defendants  had  duly  fulfilled 
their  contract,  and  that  any  further  liability  was 
with  the  substituted  transferees,  and  not  with 
them.    Coles  v.  JSristove,  81 

contributory:   agreement  to  cancel  shares: 

uUra  vires] — One  of  the  articles  of  association 
of  a  company  formed  under  the  act  of  1862 
provided  that  no  agreement  entered  into  or  act 
done  by  the  directors,  to  which  the  assent  of  the 
company  in  general  meeting  should  be  given, 
should  be  afterwards  impeached  as  being  Ixsyond 
or  opposed  to  the  objects  of  the  company.  The 
directors  entered  into  an  agreement  with  a 
shareholder  in  the  company,  to  cancel  his  unpaid- 
up  shares,  and  the  agreement  was  duly  assented 
to  by  a  general  meeting  of  the  company.  The 
company  was  afterwards,  and  before  the  shares 
were  cancelled  by  the  company,  ordered  to  be 
wound  up,  and  the  shareholder  was  placed  on 
the  list  of  contributories: — Held,  in  a  suit  b^ 
the  shareholder  against  the  company,  the  liqui- 
dators and  others,  for  specific  performance  of 
the  agreement,  that  the  latter  was  not  ultra 
vires,  and  that  the  plaintiff  was  entitled  to  have 
his  name  removed  from  the  list  of  contributories. 
Marshall  v.  the  Glamorgan  Iron  and  Coal  Co, 
(Lim,),  69 

ctgreement  for  lease:  contract  by  director  of  a 

company  for  his  own  benefit]— In  1840,  a  railway 
New  8XRIE8, 88.— Ihdex,  Chan,  dk  Bankr, 


company,  by  instrument  under  seal,  agreed  to 
grant  to  G.  &  P,  their  executors,  administrators 
or  nominees,  a  lease  of  an  hotel  at  one  of  their 
stations  for  a  term  of  ninety- nine  years ;  and  by 
the  same  instrument  it  was  agreed  between  the 
parties  that  the  said  G.  and  P.  should  have 
the  occupation  of  the  refreshment-rooms  at  the 
same  station,  snbject  to  the  same  restriction* 
and  provisions  as  related  to  the  carrying  on  the 
business  of  the  hotel,  both  as  regarded  the  quali^ 
and  price  of  provisions  and  the  management 
thereof.  The  lease  of  the  hotel  was  executed; 
it  made  no  mention  of  the  refreshment-rooms^ 
which,  however,  were  occupied  by  G.  &  P.  The 
plaintiff  was  the  assignee  of  G.  k  P.  of  thelease^ 
and  all  their  interest  under  the  agreement  of 
1840,  and  occupied  the  refreshment-rooms  j— 
Heid^  that  he  was  entitled  to  have  a  deed  exe- 
cuted by  the  company  granting  him  the  oooa- 
pation  of  the  refreshment-rooms,  subject  to  the 
restrictions  and  provisions  in  the  agreement 
mentioned.  Flanagan  y.  the  Qrtai  Western  RaiL 
Co.,  117 
8,  a  director  of  a  railway  company,  had  entered 
into  an  agreement  with  the  company  for  the 
occupation  by  a  firm,  of  which  he  was  a  member, 
of  premises  belonging  to  the  company,  and  had 
assigned  his  interest  under  the  agreement  to 
the  plaintiff:— JTf^,  that  the  plaintiff  was  in  the 
same  position  as  8,  and  therefore  could  not 
maintain  a  bill  for  specific  performance  of  the 
agreement.    Ibid. 

'^—  contract  to  buUd  and  accept  lease:  waiver: 
damages] — Defendant  agreed  with  pUintiffi  by 
a  certain  day  to  pull  down  an  old  house  and 
build  a  new  one  on  the  site,  agreeably  to  plans 
to  be  submitted  by  plaintifib'  contractor,  and 
under  the  inspection  and  to  the  satisfaction  of 
their  architect;  and  plaintifi  agreed,  when  the 
new  building  should  be  completed,  to  grant  m 
lease  of  the  premises  for  a  certam  term  at 
a  fixed  rent»  defendant  agreeing  to  accept  such 
lease  when  required.  A  demurrer  to  a  bill 
praying  specific  performance  and  damages  was 
overruled  on  the  ground  that  plainti£b,  waiving 
the  specific  performance  of  that  part  of  the 
agreement  which  related  to  the  building  of 
the  house,  might  be  entitled  to  damages  for  the 
breach  thereof  and  to  specific  performance  of  the 
other  part»  vis.,  the  contract  to  aooept  the  lease. 
And  it  was  held,  also,  that  such  waiver  mig^t 
be  made  at  the  bar,  and  need  not  be  ofiered  by 
the  biU.  The  Mayor  and  Corporation  of  London 
v.Southgate,  141 

Semble — That  though  the  contract  did  not  in  terms 
so  provide,  the  lease  which  plaintifib  wer»  enti- 
tied  to  call  on  defendant  to  aooept  might  contain 
covenants  to  bmld  in  accordance  with  the  spirit 
of  the  coutract.    Ibid. 

agreement  to  sell:  failure  of  execution  byaparty 

having  no  intereH]—Vive  persons  contracted  to 
■ell  an  estate  in  land,  and  a  formal  agreement 
was  prepared,  but  before  execution  it  was  dis- 
covered that  the  entirety  belonged  to  four  only; 
and  accordingly  it  was  verbally  agreed  that  the 
fifth  should  not  be  required  to  execute.  The 
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Iigreement  wm  exaeatod  by  tbe  four  only  m 
Vendors  and  by  the  purchMer,  bat  m  do  aiter- 
fttioQ  WM  made  in  tbe  body  of  tbe  Agreement  it 
ftill  parported  to  be  an  agreement  by  the  five 
to  aeU  and  convey: — Hdd^  that  the  four  who 
cucecnted  oonld  not  maintain  a  bill  for  speoifio 
performanoe  against  the  porchaser.  fforn^  t. 
IBirdf  244 

Bpeoifio  Pibtobv  akob  (oontinaed)--f>arfia.*  mt{- 
way  tporked  under  a  traffic  tigreementj—A  railway 
company  agreed  to  purchase  land,  and  they  had 
constructed  their  line  of  railway  over  it,  but  had 
not  paid  the  whole  of  the  purchase-money.  The 
line  was  worked  by  another  company  under 
ft  traffic  agreement,  and  the  net  profits  were 
divided  between  the  two  companies.  The  vendor 
filed  a  bill  against  both  companies  for  specific 
performanoe,  for  a  declaration  of  lien,  and  an 
injunction  against  both  companies  for  continuing 
in  possession  of  the  land  or  interfering  with  i^ 
ana  for  a  receiver: — ffdd,  following  The  Biihop 
qf  Wineh€$ter  v.  the  Mid  ffante  Railway  Com- 
jpany,  87  Law  J.  Bep.  (n.8.)  Chanc.  64,  that 
the  second  companv  were  properly  made  defen- 
dants. MariingY,theSt(mA(mMaMdNaiUworth 
Baa.  Co.,  806 

aUemative  r^ief:  railway  eompamy:  Ions' 

owner:  agreement  to  take  $hare$:  contract  for  tale 
rfUxnd:  variation:  rdeaae  of  liability  on  Aaree] 
«-A  landowner  who  had  agreed  to  take  shares 
in  a  railway  company  contracted  with  the  com- 
pany for  the  sale  to  them  of  certain  land  for  m 
sum  in  cash.  Subsequently  the  landowner,  at 
the  request  of  a  person  profossing  to  act  as  the 
company's  agent,  agreed  to  vary  the  contract 
by  accepting  an  annual  rentcharge  in  lieu  of  the 
sum  in  cash,  upon  condition  of  being  released 
from  all  liability  in  respect  of  certain  of  his 
shares.  The  conveyance  purported  to  be  made 
in  consideration  of  the  rentcharge.  The  company 
took  possession  and  paid  the  rentcharge  for 
seven  years.  They  afterwards  made  calls  against 
their  vendor  on  all  the  shares  he  had  origmally 
agreed  to  take,  and  brousht  an  action  against 
him  for  payment  The  landowner  thereupon 
filed  his  bill  to  restrain  the  action  or  for  specific 
performanoe  of  the  original  contract.  The  com- 
pany repudiated  the  authority  of  their  asent 
to  vary  tbe  contract:— iff ^  that  under  these 
droumstances  the  vendor  was  entitled  to  specific 
performance  of  the  original  contract,  and  to 
have  the  amount  of  calls  set  off  against  the 
purchase-money  due  to  him.  Price  v.  the  Den- 
Uffh,  Rmthin  and  Oorwen  BaU,  Co.,  461 

— ->-  parol  variation  of  the  eontraet :  micer* 
tainty :  tpee^  cerformanee]— An  agreement  to 
grant  a  lease  of  a  house  was  contained  in  three 
letters,  which  specified  the  term  and  the  amoant 
of  rent,  |md  stipulated  that  the  intended  lessee 
(the  plaintiff)  was  to  do  all  repairs,  painting, 
decorating,  he.  The  intended  lessor,  the  defen- 
dant) refused  to  grant  a  lease  on  the  footing 
of  the  agreement,  on  the  ground  that  the  pUdntiff 
had  at  uie  time  of  enteruig  into  ^e  agreement 
also  verbally  ondertaken  to  expend  IfiWL  on  the 


in  A  piMtioiibr  BMBei^  nd  to  aQow 
covenants  to  compel  him  to  do  so  to  be  inserted 
in  the  lease;  that  plaintiff  had  not  pecformed 
that  part  of  his  agreement^  and  had  objected  to 
such  covenants;  and,  further,  that  the  agreesDCDt 
as  contained  in  the  letters  was  too  unoeitua 
for  the  Court  to  enforce  i^Beld  (affirming  the 
decision  of  Stuart,  Y.C,  page  297),  co  a  bill  filed 
for  specific  performance  of  the  agreement  em 
contained  in  the  letters,  that  the  alleged  parol 
collateral  agreement  was  not  substantiated  by 
the  evidence,  and  that  there  was  no  ground  for 
saying  that  the  terms  of  the  letters  were  un- 
certain, and  therefore  that  plaintiff  was  ent^Oed 
to  a  decree,  with  costs.  Dear  v.  Verity,  486 

—  See  Lease.    Vendor  and  Porchaser. 

BvocK  ExoHAVOB.  See  Sharei.  Speoifio  Per- 
formanoe. 

.Stop  O^ib.    See  Praotios. 

TwsjyE^—under  protett :  tkaret:  void  f off eiturey — 
A  tender  accompanied  by  a  protest  is  valid. 
Sweney  v.  Smith,  446 

Where  the  directors  of  a  company  have  acted  on 
a  void  forfeiture  of  shares,  the  holder  is  entitled 
to  a  declaration  that  the  forfeiture  is  void,  and 
to  have  the  same  cancelled.  He  may  sue  oii 
behalf  of  himself  and  all  other  shareboldwa  to 
obtain  that  relieC  Ibid. 

Towy— or  villags.  See  Lands  Claoses  ConsoIidA* 
tioi^  Act 

Tbqst  and  Tbusto— r^  to  indemnihf  for  callt 
on  Aaree  qf  married  woman  out  ofiermximge 
Ofwt  ofmparate  eetate] — A  married  wooian  having 
property  settled  to  her  separate  use  with  a  re. 
straint  against  anticipation,  and  having  sepaimta 
property  not  subject  to  such  restraint,  induced 
one  of  her  trustees  to  apply  for,  and  accept  in 
his  own  name,  certain  shares  in  a  joint-stock 
banking  company,  upon  tiie  undertaking  Uuki 
she  would  pay  for  them  out  of  the  savings  of  her 
separate  income.  The  bank  shortly  afterwards 
foiled,  and  the  trustee  was  made  a  oontribotorj 
and  paid  calls  in  the  winding-up  : — Beld^  thaX 
he  was  entitled  to  indemnity  out  of  such  part 
of  the  separate  estate  of  his  cettui  ^  trust  ma 
was  not  subject  to  the  restraint  against  antici- 
pation. Held,  also,  that  a  fond  repreeentiDg 
savings  out  of  the  separate  income  which  she 
had  ^m  time  to  time,  partly  before  and  partly 
after  the  transaction,  invested  in  the  names  of 
her  trustees,  but  without  their  knowledge  mod 
without  any  express  declaration  of  trust,  was 
available  for  ^e  indemnity.  Butler  v.  Oump' 
turn,  85 

declaration  of  tr%t$t :  retention  ^  titU-deed§ 

by  (foitor]— A  testator,  who  had  bequeathed  two 
legacies  of  502.  and  2002.,  afterwards,  in  order 
to  avoid  legacy  duty,  revoked  the  leAciea,  and 
verballv  instructed  F,  who  owed  bim  8002. 
securea  by  a  deposit  of  title-deeds,  to  pay  similar 
sums  to  th«  legatees:  addiiu^  tbftt  one  of  the 
donees  was  to  ''hold* the  wriSngs.**  F.  aooepted 
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ibe  tnull,  bot  the  deeds  rebiiiioed  in  the  custody 
of  the  doDor : — Hdd^  notwithstuiding  the  i^ 
tention  of  the  deeds  hj  the  donor,  that  a  ralld 
trust  was  effeotually  created  in  fitTonr  of  the 
donee.  Parher  v.- Stine$,  46 

.—  mortgage :  depotU  of  tiUe-deeda] — A  trostee 
sold  ont  trust  stbck,  and  subsequently  advanced 
money  to  one  of  his  cutuit  que  trutt  for  the 
purchase  of  an  estate,  which  was  when  purchased 
mortgaged  to  the  trustee  for  the  advance.  He 
afterwfutis  deposited  the  deeds  with  his  brokers 
to  secure  a  debt  due  from  himself.  Certain  of 
the  eettvia  que  trwt  instituted  a  suit  for  the 
delivery  up  of  the  deeds,  on  the  ground  that 
the  money  advanced  on  mortgage  was  trust 
money;  and  the  trustee,  by  his  answer  in  the 
suit,  admitted  a  promise  by  himself  to  execute 
a  declaration  of  trust  of  the  mortgage  in  favour 
of  his  cettui  que  truit : — Held,  on  appeal,  that 
the  admission  by  the  trustee  that  the  money 
advanced  by  him  for  the  purchase  of  the  estate 
was  trust  money,  was  not  evidence  as  against 
the  bankers;  and,  being  of  opinion  on  the  evi- 
dence that  the  estate  liad  not  been  shewn  to 
have  been  purchased  with  trust  money,  the 
Court  on  thiB  ground  reversed  the  decree  of  the 
Matter  of  the  Rolls  granting  the  relief  prayed  by 
the  bill.  Newton  v.  Neitton,  14ir 

payment  into  court :  deduetioH  6y  truitee'for 

co«ffl]~Where  a  trustee's  daim  for  costs,  charges 
and  expenses  is  contested,  he  is  not  entitled  to 
retain  the  amount  of  snch  claim  and  pay  the 
balance  of  the  trust  fund  into  court;  but  should 
pay  the  whole  fond  into  court  and  leave  it  for 
the  Court  to  award  the  proper  amount  to  which 
he  is  entitled  in  respect  of  his  daim.  Beatjf  v. 
OaftON,  161 

- —  (AaraeCeri  of  trttttee  and  mortgas/ee  united  m 
Bome  person :  incidenU'  of  mortgage  <md  eharge 
HmpUeiter:  fbfedoture :  Jd&l— An  estate,  at 
the  time  heavily  encumbered,  was  settled  by 
the  owner  for  the  benefit  of  her  several  children 
in  undivided  shares.  She  appointed  her  sons 
the  trustees,  the  eldest  surviving  one  for  the 
time  being  to  be  sole  managing  trustee,  with 
very  large  powers  for  the  development  of  the 
resources  of  the  trust  estate  and  the  discharge 
of  the  incumbrances.  The  settlement  contained 
a  provision  that  any  of  the  settlor's  children 
who  should  at  her  death  hold  her  acknowledg- 
ment for  money  advanced  for  her  use,  should  'be 
entitled  to  '*  a  charge  by  way  of  mortgage"  on 
the  estate.  The  managing  trustee  being  m  poe- 
senion  of  snch  an  acknowledgment  finom  tlM 
deceased  settlor,  and  having  filed  his  bill  fdt  m 
foreclosure,  a  foredosure  was  refosed  and  a  sale 
at  chambers  ordered.  Hie  Lord  CkanceUoTf  in 
reversal  of  a  decision  by  Vice  Chanedhr  Oijfard, 
on  the  construction  of  the'  settlement,  having 
regard  to  the  settlor's  manifest  desire,  to  be 
gathered  from  the  whole  of  the  settlement,'  to 
preserve  the  estate  to  the  uses  of  the  settlement, 
and  having  regard  also  to  the  drcumstance  that 
the  benefit  of  a  *'  charge  by  way  of  mortgage** 
secured  to  persons  advancing  money  to  the 


settlor  was  r^rvisd  in  &vour,  not  of  strangers 
bot  of  persons  who  themselves  took  a  benefit 
under  the  settlement,— iTe^c^,  that  the  charse 
created  bv  the  settlement  was  a  charge  em^^i- 
eiler,  with  the  inddent  of  sale  only,  and  not 
of  foredosure.  Tennant  v,  Trenehard,  169 
Semble,  that  the  interest  of  a  trustee  having  the 
sole  management  of  an  estate,  is  inconsistent 
vrith  the  interest  of  a  mortffagee  having  the 
right  to  foredose;  and  that  Uie  Court  wiU  not' 
grant  foredosure  at  the  suit  of  any  mortgagee 
standing  in  such  a  double  relaUon  to  an  estate. 
Ibid. 

—  sale  hy  Court  of  trust  estate:  application  by 
truitee,  an  ineumhrane&,  for  leave  to  6tcr|— The 
Court,  when  it  has  directed  the  sale  of  a  trust 
estate,  will  not,  in  oppodtion  to  the  declared 
wishes  of  adult  eetttuu  que  trust,  and  prior  to 
any  attempt  to  sell,  grant  leave  to  the  trustee 
to  bid,  notwithstanding  that,  bendes  bebg 
trustee,  he  is  entitled  to  a  charge  on  the  estate, 
and  that  the  sale  has  in  foot  been  ordered  with 
a  view  to  the  payment  of  such  charge.  Bui, 
sern^^  on  the  failure  of  previous  attempts  to 
sell,  the  trustee  poay  be  aocepted  by  the  Court 
as  purchaser.    Tennant  v.  Trinchard,  661 

_  improper  intfestwunt :  eaetent  of  liability]~'A 
trustee,  with  power  to  invest  in  consols  or'on 
real  security,  who  makes  an  improper  invest- 
ment, has  the  option  of  replacing  dther  the 
actual  sum  misapplied  with  interest  at  il.  per 
cent  per  annum,  or  the  sum  which  would  hava 
been  produced  by  an  investment  in  consols— 
Bobinson  v.  Broun  followed;  Broun  v.  QdlaAy 
distinguished.  Finery,  Gilpin,  280 

-^^-^  setUemerit :  eoafiicting  inttrests  in  the  trttttee : 
confusion  bv  the  trustee  of  the  trust  funds  uHk 
his  own] — No  trustee  of  property  having  a  right, 
the  exerdse  of  which  conflicts  with  his  duties 
as  a  tmstto,  can,  even  with  the  conse&t  of  his 
cestuis  que  trust,  enforce  his  own  right  to  their 
detriment.  Cook  v.  Addis&n,  822 

A  trustee,  with  power  to  invest  the  trust  property 
in  leasehold  or  chattel  personal  securities,  or  upon 
the  personal  security  of  any  person,  advanced, 
at  the  request  of  his  cestuis  que  trust,  some  of 
the  trust  property  to  two  ladies  on  the  security 
of  mortgages  (with  the  usual  covenants)  of  a 
leasehold  house  in  which  the  ladies  were  liring, 
and  of  the  fomitore  in  it  The  trustee  was  also 
the  lessor  of  the  house.  The  mortgagors  became 
insolvent,  paid  no  rent,  and  no  part  of  the  prin- 
dpi^  or  interest  on  the  loan.  The  trustee,  as 
lessor,  determined  the  lease  by  entry,  and  then 
sold  all  his  interest  in  the  leasehold  premises 
and  the  fomitnre;  but  he  thereby  so  mixed  up 
the  trust  property  with  his  own  that  it  was 
impossible  to  distinguidi  the  one  fW>m  the  othto, 
or  to  pronounce  with  certainty  how  much  of 
the  proceeds  of  the  sale  was  his,  and  how^muoh 
belonged  to  the  cestuis  que  trust.  The  advance 
had  been  made  at 6/.  percent.  After  some  delay, 
the  trustee  replaced  the  prindpal  money  of  the 
loan,  but  invested  it  against  the  wishes  of  his 
cestuis  que  trust  in  81.  per  cent.  Oonsnlidated 
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Bank  Annaitiea,  the  dindendi  on  whidi,  how- 
ever, were  paid  to  them :  —  Held,  that  the 
trustee  was  bound  to  make  good  to  the  trust 
estate  the  whole  of  the  money  advanced  on  the 
loan,  with  all  interest  due  thereon  at  the  rate 
of  5^  per  cent,  per  annum,  to  be  computed  up 
to  the  date  of  the  decree;  and  that  he  must  pay 
the  costs  of  the  suit  Ibid. 

Tbust  and  TRUsrats  (continued)— oee^plaiief  of 
trust  under  teal:  breach  of  truM:  neeuUty  debt] 
— Where  a  trustee,  by  deed  under  his  hand 
and  seal,  accepted  the  trusts  of  a  will,  and 
afterwards  committed  a  bresoh  of  trust,  and 
died  insolvent, — Hdd,  reversing  the  decision 
of  one  of  the  Vice  Chancellors  ^>age  252),  that 
the  eestuit  que  truti  were  not  entitled  to  rank 
as  specialty  creditors  in  the  administration  of 
his  assets.  ffolUmd  v.  Holland,  898 

powtr  to  invett  in  fee  simple  lands  in  posses- 
sion: frtfkM  grou'nd-rtfids\ — Power  to  invest 
trust  funds  in  the  purchase  of  hereditaments  of 
a  clear  and  indefeasible  estate  of  inheritanoe 
in  fee  simple  in  possession, — Held,  to  authortae 
an  investment  in  fireehold  ground-rents.  In  tt 
Peyton's  8ettle9%entTrusU,  477 

— ^  non-performance  of  covenant:  breach  of  trust: 
privity:  administrator  ad  Utem:  lapse  of  time] 
— ^A  marriage  settlement  executed  in  May, 
1817,  contained  a  covenant  by  the  husband  with 
a  trustee  to  pay  to  the  trustee  within  three 
years  a  sum  of  8,0002.,  to  be  held  upon  the 
usual  trusts  in  &vour  of  the  husband  and  wife 
and  issue  of  the  marriage,  or  else  to  secure  that 
sum  by  mortgage.  The  money  was  neither  paid 
nor  secured,  and  the  trustee  never  attempted 
to  enforce  the  covenant,  but  acted  as  solicitor 
.  to  the  purchaser  on  a  sale  in  1846  by  the  cove- 
nantor for  his  own  benefit  of  the  property  he 
had  covenanted  to  mortgaffe.  The  trustee  died 
in  1848f  his  sons  had  notice  of  the  settlement 
in  1851.  The  covenantor  became  bankrupt  in 
1852,  and  applied  to  the  widow  and  executrix 
of  Uie  trustee  to  prove  for  the  8,0002.,  which 
she  declined  to  do.  Dividends  of  lis.  in  the 
pound  were  declared  in  the  bankruptcy,  and 
new  trustees  of  the  settlement  were  appointed 
by  the  Court,  whose  proof  was  rejected  as  too 
late.  The  widow  and  executrixofthe  trustee  died 
in  1865,  and  his  sons  entered  into  possession  of 
his  property  as  devisees  and  legatees  under  his 
will,  but  when  cited  to  take  out  letters  of  ad- 
ministration to  their  fiither,  they  declined  to  do 
so.  Upon  a  bill  filed  on  the  2nd  of  October,  1867, 
by  the  widow  and  children  of  the  covenantor 
and  the  new  trustees,  against  the  sons  and  ad- 
ministrator ad  litem  of  the  deceased  trustee,  in 
answer  to  which  the  sons  admitted  assets, — 
Held,  first^  that  the  sons  having  admitted  assets, 
the  administrator  ad  litem  represented  the  de- 
ceased trustee  sufficiently  for  the  purposes  of 
the  suit.  Secondly,  that  the  rights  of  the  plaintiff 
were  not  barred  by  lapse  of  time,  and  that  the 
sons  were  liable  to  make  good  the  loss  occa- 
sioned by  the  breach  of  trust  to  the  extent  of 
the  assets  of  their  &ther  in  their  handa  Wood- 
house  w,  Woodhouse,  481 


Trustees  are  not  justified,  as  a  matter  of 

course,  in  paying  a  married  woman's  legacy 
into  court;  but  will  be  liable  for  oosts  if  such 
payment  appear  vexatious  and  unnecessary.  In 
re  Swan,  2  Hem.  ft  M.  84,  questioned.  In  re 
R)berU*s  Trusts,  708 

— ^  Appointment  of  trustees  out  of  jurisdietioii. 
See  Advancement. 

Devise  to  trustees  to  pay  life  annuity.    See 

WilL 

See  Bill  of  Exchange.    Dissenting  Minister. 

Executor. 

ViNDOB  AND  PuRCHASiR—Zeaset  and  Sales  of 
SettUd  Estates  Act,  19  dt  20  Vict,  c  120.]— The 
17  th  section  of  the  Leases  and  Sales  of  Settled 
EsUtes  Act,  19  k  20  Vict.  c.  120,  requiring  the 
concorrrace  in  all  applications  to  the  Court  of 
all  persons  in  existence  having  any  benefidal 
estate  or  interest  under  the  settlement,  does 
not  apply  where,  from  the  nature  of  the  esse, 
such  persons  cannot  be  ascertained,  as  where 
a  remainder  is  limited  to  the  heirs  of  a  living 
person  as  purchasers.    Beioley  v.  Carter,  283 

pleading:  specific  paformamce:  railway  eom- 

panies:  parties] — A  railway  company  working 
the  line  of  another  company,  under  parliamen- 
tary powers,  is  a  proper  and  necessary  party 
to  a  bill  for  specific  performance  filed  against 
that  other  company  by  an  unpaid  vendor,  and 
must  bsar  its  own  costs  of  the  suit.  Goodford 
V.  the  Stonehouse  <md  Nailswortii  AuL  Co,,  307 

mistaJce:  pttrchaser  misled  by  particulars  of 

sale] — Defendant  contracted  to  purchase  a  por- 
tion of  an  estate  offered  for  side  by  plaintifl^ 
relyinff  on  a  condition  that  no  building  on  any 
part  of  the  property  should  be  used  as  a  publio* 
house.  Phuntiff,  however,  owned  a  ssoall  plot  of 
land  adjoining  the  estate,  and  indeed  forming 
part  of  one  of  the  fields  sold,  which  was  excepted 
from  the  sale,  in  order  that  a  public-house  might 
be  built  upon  it.  This  fact  was  not  stated  upon 
the  conditions  of  sale: — Held,  that  defendant 
was  not  bound  to  complete  without  a  covenant 
by  the  vendor  extending  the  restrictive  condition 
to  the  excepted  land.  Badccomb  v.  Beckwith, 
536 

specyic  performance:  feme  covert:  husband 

entitled  to  limUed  interest  with  remainder  to  wife 
in  fee :  contract  by  hu^nd  for  sale  of  whole 
estate:  compensation] — ^A  husband  entitled  to 
realty  for  an  estate  pw  autre  vie,  with  renuun- 
der  to  the  use  of  himself  and  his  wife  in  fee  in 
her  riffht,  entered  into  an  agreement  in  writing 
with  ULO  plaintifl^  who  was  ignorant  of  the  wife's 
interest  in  the  property,  ror  the  sale  of  the 
estate  to  him  in  fee,  and  the  plaintiff  paid  a 
deposit  upon  his  purchase-money.  Subsequently 
the  husband  and  wife  sold,  and  by  deed  acknow* 
lodged  conveyed  the  whole  estate  in  fee  to  tiie 
defendant,  who  had  notice  of  the  otmtraot  with 
the  plaintifi^  for  an  amount  very  little  exceeding 
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ihftt  for  which  the  husband  had  agreed  to  sell 
it  to  the  plaintiff,  and  the  husband  returned  to 
the  plaintiff  his  deposit.  In  a  suit  against  the 
purchaser,  in  which  the  plaintiff  sought  to  fix 
him  with  the  obligation  of  performing  the 
contract  for  the  sale  of  the  premises  to  the 
plaintiff,— J7e2(2,  that  the  plaintiff  was  entitled 
to  have  the  premises  conveyed  to  him  to  the 
extent  of  the  husband's  interest  therein,  with 
compensation  in  respect  of  the  wife's  interest. 
Bama  ▼.  Wood,  683 

prematurely  paid  purchase-money:  lien] — A 

purchaser  of  an  estate  under  a  decree  of  the 
Court  was  improperly  kept  out  of  possession  by 
Uie  plaintiff  for  more  than  a  year  after  he  hsd 
piud  bis  purchase-money  into  court: — ffeld,  that 
the  purchaser  was  entitled  to  have  paid  to  him 
out  of  the  purchase-money  amounts  in  respect 
of  the  following  particulars,  viz.,  first,  an  occu- 
pation rent  for  the  period  during  which  he  had 
been  improperlykept  out  of  possession ;  secondly, 
arrears  of  tithes  which  he  had  paid ;  thirdly, 
damage  to  the  estate  by  improper  management ; 
and  fourthly,  the  costs  of  obtaining  possession. 
Thomat  ▼.  Buxton,'  709 

See  Shares.    Specific  Performance. 

"VOLUNTAKY  Settlbmbnt— <rafer;  aubtequeni  ere- 
(2itors]— A  trader,  by  a  voluntary  settlement, 
settled  all  his  property,  present  and  future 
(reserving  to  himself  a  control  over  the  settled 
property),  upon  his  wife,  for  her  separate  use 
for  life,  with  remainder  to  himself  for  life,  with 
remainder  to  his  children.  Five  years  after- 
wards he  became  bankrupt.  In  a  suit  by  his 
assignees  to  set  aside  the  settlement,  although 
some  evidence  was  adduced  to  prove  that  the 
trader  was  in  solvent  circumstances  at  the  date 
of  the  execution  of  the  settlement, — Held,  that 
it  was  void  as  against  his  creditors,  under 
13  Eliz.  a  5.    Ware  v.  Cfardner,  848 

. duty  of  tolicUor  to  insert  a  power  of  revoca- 
tion: ^ect  of  omission  cf]—Ii  is  the  duty  of  a 
solicitor  in  preparing  a  voluntary  deed  of  gift 
to  protect  his  client  by  inserting  a  power  of 
revocation;  and  the  abisence  of  such  a  power 
will  invalidate  the  deed,  unless  those  who  claim 
under  it  shew  that  the  donor  deliberately,  and 
with  Ml  knowledge  of  the  consequences,  refused 
to  have  the  power  inserted.  Coutts  v.  Aeworth, 
694 

Wat.    See  Easement. 

Wabd  op  Coxjtlt— settlement  upon  marriage  after 
majority :  payment  out  of  court] — Where  a  ward 
of  court  married  the  cUiy  after  attaining  her 
majoriW, — Held,  that  a  small  fund  in  court 
might  be  paid  out  to  her  upon  her  separate 
examination.  White  v.  Herricts,  679 

Will — trust  to  pay  annuity:  estate]— A  devise 
before  1838  to  trustees  in  trust  to  pay  a  life 
annuity,  with  power  to  raise  it  by  distress  or 
sale  as  for  rent  in  arrear,  gives  them  the  legal 
fee.   WhiUemore  v.  WhiUemore,  17 


—  power  to  appoint  rents  to  wtfe  for  l{fe:  trust 
for  the  ben^  of  husband:  investment] — A  tes- 
tator gave  real  and  leasehold  property  to 
H.  M.  £.  for  life,  and  empowered  him  to 
appoint  the  rents  thereof  after  his  death  to  his 
wife  for  life.  The  testator  bequeathed  his  resi- 
duary personalty  upon  "  the  like  trusts  for  the 
benefit  of  H.  M.  £.  and  his  issue  as  were  there- 
inbefore declared  concerning  the  real  and  lease- 
hold estotes":— JTeZd,  that  H.  M.  E.  took  a 
power  to  appoint  the  income  of  the  residuary 
personalty  to  his  wife  for  life.  Edwards  t. 
Thompson,  65 

A  will  authorized  investments  in  "  shares  of  any 
established  nulway  in  full  operation*': — ffeld, 
that  investments  in  shares  in  railways  within 
the  United  Kingdom,  established  by  act  of 
parliament,  were  authorized.    Ibid. 

construction:  ** surviving**  read  **  other  ^  — 

Testator  directed  his  trustees  to  pay  one  seventh 
part  of  his  residuary  estate,  after  conversion,  to 
each  of  his  two  sons  upon  their  attaining  twenty- 
one,  and  to  pay  the  income  of  one  other  seventh 
part  to  his  daughter  E.  for  her  life,  and  after 
her  death  to  divide  the  capital  thereof  among 
such  children  of  E.  as  should  attain  twenty-one, 
and  as  to  the  other  four  sevenths  upon  like 
trusts  for  the  benefit  of  his  daughters  A,  B,  C. 
and  D.  and  their  children.  And  the  testator 
directed  that  in  case  any  of  his  daughters 
should  die  without  leaving  issue  surviving  them, 
then  the  shares,  as  well  original  as  accruing,  of 
such  daughters  should  be  divided  amone  hia 
surviving  sons  and  daughters,  the  shares  of  any 
daughters  to  be  held  upon  the  trusts  therein 
decUred  concerning  the  other  shares  as  accre- 
tions thereto:— ITe^,  that  "surviving"*  was  to 
be  read  as  equivalent  to  **  other."  Jackson  v. 
Sparks,  75 

illegitimate  children  entitled  wider  bequest  of 

annuity:  **  children  of  my  said  daughter  M.  L. 
begotten  or  to  be  begotten  **]— Testator  bequeathed 
an  annuity  to  trustees,  upon  trust  during  the 
life  of  his  "daughter  M,  the  wife  of  J.  L,*'  for 
her  life  for  her  separate  use  ;  and  after  her  death, 
for  '*  all  and  every  the  child  and  children  of  his 
said  daughter  M.  L,  begotten  or  to  be  begotten.*' 
The  testator  was  not  aware  when  he  made  hia 
will  that  his  daughter  M.  L.  was  not  the  wife  of 
J.  L;  and  that  four  children  then  bom  by  her 
to  J.  L.  were  illegitimate.  The  testator  had 
always  treated  his  said  daughter  and  J.  L.  and 
their  children  as  if  the  parents  had  been  married 
and  their  children  lawfully  begotten.  After  the 
date  of  the  testator's  will,  M.  L.  bore  three 
other  children  to  J.  L,  which  also  were  illegi- 
timate. A  sum  of  7032.  13«.  Id.  Bank  Zl.  per 
cent,  annuities  had  been  appropriated  to  an- 
swer the  bequest  to  M.  L.  and  her  children. 
M.  L.  died  without  having  had  any  other  than 
the  aforesaid  seven  children: — Held,  that  the 
four  children  bom  before  the  date  of  the 
will  were,  although  illegitimate,  sufficiently 
described  in  it  as  legatees  of,  and  therefore 
entitled  to,  the  fund  in  court.  Holt  v.  Sindrey, 
126 
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Will  (continued)— dUrito6/r  Bequett.-  roffiU  mh 
cidia:  real  aUUe  abroad:  pure  perwnaXtf: 
adminittraiion :  priority:  cotts] — A  legacy  to 
the  "Royal  Geogrraphical  Society"  or  the 
**  Royal  Society "  ie  a  legacy  to  a  charity — 
affirming  the  decree  of  Sl^art,  Y.C.  (page  62). 
Beaumont  ▼.  Oliveira^  289 

Testator  bequeathed  legadee  to  several  charitable 
institutions,  and  directed  that  "  all  his  said 
charitable  legacies  should  be  paid  out  of  his  pure 
personal  estate.**  He  died  possessed  of  real  estate 
in  Madeira,  and  of  mixed  personalty  and  pure 
personalty  in  England.  The  pure  personalty  was 
msuffident  to  pay  in  foil  the  charitable  legacies: 
ffeld,  (varying  the  decree  below)  that  the  pi^ 
ceeds  of  the  Madeira  estate,  although  not  savour- 
ing of  realty  within  the  meaning  of  the  Statute 
of  Mortmain,  did  notfkll  within  the  words  "my 
pure  personal  estate.**  Held,  also,  in  a  suit  to  ad- 
minister the  testator's  estate  (varying  the  decree 
below),  th«t  the  administration  charges  must  be 
paid  rateably  out  of  the  whole  estate  ;  that  the 
charitable  legatees  were  entitled  to  the  remainder 
of  the  pure  personalty,  and  had  a  claim  against 
the  rest  of  the  estate  for  so  much  of  their 
legacies  as  should  remain  unpaid,  but  that  that 
claim  must  abate  in  the  proportion  which  the 
personalty  savouring  of  rmdty  bore  to  the  pro- 
ceeds of  the  Madeira  estate,  and  that  the 
charitable  legatees  must  be  allowed  their  costs 
of  the  suit  out  of  the  estate.  Tempett  v.  Tempett 
followed.    Ibid. 

ccnitrucHcn:  firfeiiwre  on  foarriage:  accde- 

ration  of  remaificEerJ—Testator  appointed  real 
estate  under  a  power,  and  devised  other  real 
estate  to  the  use  of  his  wife  and  her  assigns  for 
Ufe^  and  after  her  decease  he  devised  the  same 
estates  to  his  son  in  fee,  with  an  executory  gift 
over,  and  with  a  proviso  that  if  his  wife  should 
make  or  do  any  matter  or  thing  whereby  she 
should  be  deprived  of  the  rents  and  profits,  so 
that  her  receipt  alone  diould  not  be  a  good  and 
sufficient  discharge,  her  life  estate  should  cease 
as  on  her  death.  By  a  codicil  he  revoked  the 
devise  in  remainder  in  fee  to  his  son,  and  sub- 
stituted other  limitations  to  take  eflbot  on  the 
decease  of  his  wife.  The  wife  having  married 
again  without  making  any  settlement  of  her  life 
interest, — Hdd,  affirming  the  decision  of  the 
Matter  of  the  JtolU,  that  Uiere  was  a  forfeiture  of 
her  life  interest,  and  the  estates  in  remainder 
were  accelerated.  Craven  v.  Brady,  845 

gift  to  next-ofhin  aeeordinn  to  the  eta^hAe, 

exduevve  of  A,  where  A,  if  Me  next-of-kin] — 
Testator  gave,  in  a  certain  etent,  all  the  residue 
of  his  estate  to  '*  the  person  or  persons,  exclusive 
of  my  surviving  granddiild,  who,  under  the 
Statute  for  Distribution  of  the  Personal  Estates 

-  of  Intestates,  would,  immediately  after  the 
decease  of  the  survivor  of  my  other  two  grand- 
children, be  entitled  to  my  personal  estate."  At 
the  period  In  question  the  surviving  ffrandchild 
was  the  sole  next-of-km : — Mdd,  that  Uie  persons 
who  wotdd  have  been  next-of-kin  if  the  surviving 
grandchild  had  been  dead  at  the  period  in  ques- 
tion were  entitled.  White  v.  SprwgeU,  888 


-«' —  itfUdit  gift  ofttddme  to  iuBphew  atkd  nieett, 
nejAeum  (ind  nieictt  by  afflidfy  hdd  to  be  indwkdl 
— ^A  testator,  after  giving  a  legacy  to  each  of 
several  persons,  whom  he  called  respectivdy  Uis 
nephews  and  nieces,  gave  the  residue  of  his 
property  tio  be  divided  between  all  his  nephews 
and  nieces  equally,  share  and  riiare  alike.  At 
the  date  of  the  will,  the  testator  had  one  nephew 
and  one  nieoe,  who  were  both  mentioned  in  tilie 
will,  and  there  was*  no  possibility  of  his  having 
future  nephews  or  nieces.  The  other  persons 
mentioned  in  the  will,  and  therein  respectively 
called  the  testator's  nephews  and  nieces,  wersy 
in  feet,  the  nephews  and  nieces  of  his  wife: — 
ffeld^  that  the  nephews  and  nieces  by  affinity 
were  included  in  the  gift  of  residue.  SmiA  v. 
Xieiiarci'distinguidied.  Adney  y.  Oreairex,  414 

•  coratruetion  of:  divetting  elauee:  tsrrvron 

or  eurvivor:  death  of  all  legateee  before  period  of 
dia^ndtctum}— Bequest  ot  personalty  to  M.  B. 
for  life,  and  after  her  decease  to  eight  persons 
by  name,  in  equal  shares,  with  a  direction  that 
in  case  of  the  death  of  any  of  them  before  the 
death  of  M.  B.  the  share  or  shares  of  him,  her  or 
them  so  dying  should  be  paid  to  the  survivors 
or  survivor,  Siare  and  share  alike.  The  eight 
legateee  survived  the  testator,  but  all  died  in 
the  lifetime  of  M.  B  iSeld,  that  the  divesting 
clause  had  no  operation,  there  being  no  sorvivor 
at  the  death  of  the  tenant  for  life,  and  therefors 
the  original  one-eighth  ^are  of  each  legatee 
passed  to  his  representatives.  Cfroitder  v.  Sone, 
7  Law  /.  Bep.  Chanc  98,  is  a  questioDable 
authority.  MarrioU  v.  Abdl,  451 

devin  and  begueet  of  regidue  tipM  trmt* 

worde  of  trtut  appropriate  to  per$onalty  ondjf* 
realty  hdd  to  be  i$iduded}^A  testator,  after 
makiuff  a  specific  devise  and  certain  beqnest% 
devised  and  bequeathed  all  his  oth'er  property 
to  trustees,  upon  trust  to  conUnue  the  same  in 
the  investments  on  which  it  should  ber'standhig 
at  his  death,  or,  at  their  discretion,  to  call  in 
same  and  invest  it  on  government  or  real  secu- 
rities, or  debentures  •  of  railways  or  munidpal 
corporations :— JTieZcl,  tiie  gift  of  residue  indnded 
testator's  residuary  realty.  Lloyd  v.  Hoyd,  458 

eonttruction  ofbegueetioA,  ^for  the  fteM^ 

of  hereelf  and  her  ehUdren":  joint  tenancy  or 
tenancy  in  eommon^  tnarriage  sevemneej— Testa- 
tor bequeathed  personal  estate  to  his  wid^w 
absolutely  ''for  the  benefit  of  herself  and  her 
children**:  — ^e^d,  that  the  diUdren  took  m 
joint  tenants,  whetiier  in  remainder  or  otherwise. 
Amatrong  v.  Amutrong,  468 

Smble^The  oonstruction  of  the  gift  woold  be  to 
the  widow  for  life,  witii  ramainderto  her  dnl- 
dren.    Ibid. 

One  of  the  testator'e  daughters  married  :—ffdd, 
that  her  marriage  did  not  openite  as  to  hler 
share  as  a  «everanoe  of  the  joint  tenancy.    Ibid. 

eonttruction:   detcripihn  of:  preteni  and 

after^aken  wife] — ^Bequest  of  a  fond  to  teitaktf's 
son  (then  mwried)  for  life,  and  after  his  decease 
the  fund  to  be  <tivided  equally  between  the  wife 
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of  the  nld  mmg  if  Bhe  abovld  «iinriye  hiin»  and 
all  and  every  the  child  or  children  of  the  said 
son  i-^Eeld,  that  no  particular  wife  was  desig- 
nated, and  that  an  after-taken  wife  who  sarviyM 
the  son  was  entitled  to  share  in  the  gift  oTer, 
l^iTruH,  471 

comimeUon :  ** rptp€ciiv$*\'  tenanejf  in  com- 

man :  didri^uUen  per  a^trpef]— Under  a  gift  to 
three  persons  by  name  for  their  respective  lives, 
and  snbject  thmvto  for  their  respective  children 
as  tenants  in  common,  the  life  tenants  are  tenants 
in  common,  and  the  children  take  jmt  Jltrpet. 
Stticliffe  V.  Howard^  472 

cofii^Kdtbii :  rtnwUnesi:  dou  to  le  oieer- 

tavMd  after  death  of  unborn  tenoTU  for  ^fe] — 
Testatrix  save  property  to  three  persons  sucoes- 
sivdy  for  life,  one  of  whom  was  unborn  at  her 
decease,  and  after  the  decease  of  the  survivor 
to  all  the  children  of  S.  (who  was  then  unmar- 
ried) in  eoual  d^ares,  and  the  child  or  children 
of  such  of  the  said  children  as  should  be  then 
dead,  with  an  absolute  gift  over  in  case  there 
should  be  no  child  or  grandchild  of  the  said  8. 
then  living  : — Held,  that  the  limitation  over  to 
the  children  and  grandchildren  of  8,  bein^  a  gift 
to  a  class  to  be  ascertained  after  the  expiration 
of  a  life  not  in  being  at  the  death  of  the  testa- 
trix, was  void  for  remotenoss.  Sptufrt  t.  Cocker^, 
478 

Observations  upon  AtMejf  r,  AtkUif,  8  Law  J. 
Bep.  (n.s.)  Chanc.  61,  and  Avam  v.  Uoyd,  87 
Law  J.  Bep.  (n.b.)  Chanc.  489.    Ibid* 

conttruction:  WiUt  Act,  $.  24 :  word  "now": 

wUl  tptaking  from  deaik^^A  will  contained 
a  bequest  of  "  all  my  ready  mooey,  bank  and 
other  shares,  freehold  property,  plate  (fiunily), 
books,  and  any  other  property  that  I  may  mmp 
possess**:  —  Btldt  that  the  bequest  comprised 
what  the  testator  had  at  his  death,  and  was  not 
confined  to  what  he  had  at  the  date  of  the  wilL 
Cole  T.  ScoU  distinguished.  Dictum  of  the 
Master  of  the  Bolls  in  In  re  the  Midland  RaUwajf 
Company  disapproved.    Wag$taffe  v.  Wag$Uiff4, 

eonetrudion  of  charitable  hequett  /   uncer' 

taint jf  :  rtstUtinff  irtMt]— Bequest  of  legacies  to 
various  charitable  institutions  by  name,  followed 
by  bequest  of  residuary  personal  estate  to  trus- 
tees upon  trust  ''  to  divide  the  same  to  or 
amongst  the  different  institutions  or  to  any 
other  religious  institution  or  purposes  as  they, 
the  said  trustees,  may  think  proper,  which  dis- 
position I  leave  entirelv  to  toeir  discretion: — 
Beld,  that  "purposes  '  meant  reHgious  pur- 
poses, and  not  purposes  generally,  and  that 
there  was  oonsec^uently  agood  charitable  bequest. 
WHkimon  v.  Lmdgren,  613 

convertion :  tenant  for  life  and  remainder- 

man  :  capital  and  income] — Testator  directed 
his  trustees  to  allow  his  estate  to  remain  invested 
as  it  might  be  at  his  decease,  if  they  should 
think  fit,  and,  subject  to  such  direction,  to  con- 
vert it  and  pay  the  income  to  his  widow  for  her 


life,  remainder  over*  The  trotieee  proceeded  to 
reidise  his  estate  as  soon  as  possible  after  testa- 
tor's death,  but  in  the  inteiyal  certain  ships  in 
which  he  was  interested  as  partner  earned  freight^ 
and  dividends  were  paid  on  certain  shares  held 
l^y  testator  in  partnership ;  on  the  sale  of  these 
ships  and  shares  a  considerable  profit  was  also 
realised:-- j^e2c{,  that  the  tenant  for  life  was  not 
entitled  to  the  freight  or  dividends  or  to  the 
profits  on  the  sales  as  income,  but  that  they 
formed  part  of  the  capital,  and  that  she  was 
entitled  to  interest  thereon  from  the  death  of 
testator.  Cooper  v.  Larochi,  591 

aheoluJte  gift  with  hen^  of  #timrors^^] — 

Where  there  is  an  absolute  gift  in  a  will  to  a 
class,  "with  benefit  of  survivorship  in  case  any 
should  die  without  issue,**  and  a  gift  of  the 
parent's  share  to  diildren  in  case  Uie  parent 
should  die  leaving  children,  that  survivorship  is 
to  be  referred  to  the  death  of  testator.  Therefore^ 
where  testator  left  his  estate  upon  trust  for  his 
four  children  with  those  words  attached  to  the 
gift,— iTeZcI,  that  all  four  children  having  sur- 
vived the  testator,  they  took  absolutely.  Bower$ 
T.  JBowert,  ^96 

heque$t  to  *' children"  of  deceased  wife*$tiiter} 

Testator,  by  his  will,  described  his  daughter  as 
Mary,  the  wife  of  John  Crook,  and  spoke  of 
him  as  her  present  husband.  The  daughter  was 
the  sister  of  the  deceased  wife  of  John  Crook. 
Thfsn  were  children  of  Mary  Crook  by  John 
Crook  whom  the  testator  recognised  as  his 
grandchildren,  and  no  other  children  of  Mary 
Crook: — Beta,  that  such  children  oould  not  take 
under  a  bequ^  to  "  the  children  or  child  of  my 
said  daughter  Maiy  Crook."  Crook  y/MiU,  579 

•*—  eonitrueticn  of  devise  to  two  ooUtgea  for  edu" 
oaUng  in  piety  <md  learning:  «isao«J— Testator, 
in  1641,  devised  lands  to  two  coUefles,  one  at 
Cambridge  and  one  at  Oxford,  for  educating  ten 
of  the  descendants  of  certain  persons  named  in 
his  will  in  piety  and  learning: — EM,  that  this 
'^as  a  gift  to  the  two  ool^ges  as  tenants  in 
common,  subject  to  the  trust  of  educating  the 
persons  specified  in  the  will  in  piety  and  learning, 
aooording  to  the  course  and  usage  of  education 
in  the  colleges  respectively,  and  according  to  the 
regulations  and  discipline  thereof.  The  Attorney 
General  y.  Sidney  Suetew  CoUeae,  656 

In  construing  a  will,  the  Court  has  regard  to  the 
period  when  and  the  circumstances  under  which 
it  was  framed;  and  where  the  will  is  of  ancient 
date,  if  there  is  any  ambiguity  in  the  construc- 
tion, the  course  of  action  on  the  bequest  since 
the  will  came  into  operation  may  be  referred 
to  in  aid  of  the  construction  which  has  been 
adopted,  on  the  ground  that  it  is  not  to  be 
assumed  that  a  continued  series  of  breaches 
of  trust  has  been  committed  in  the  presenoe  of 
those  who  are  interested  in  an  opposite  conclu- 
sion. Ibid. 

—  eondrvetion :  tubetituOon :  **may  die  in  miy 
lifetime'':  legatee  dead  at  date  o/irtJ/]— Testator 
gave  a  sum  to  be  equally  divided  between  his 
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first  conainfl,  and  then  gave  "the  share  or  shaiea 
of  those  my  first  ooosins,  if  any,  who  may  die 
in  my  lifetime  unto  all  and  eyery  the  children 
of  ail  my  first  cousins  who  may  so  die  in  my 
lifetime  share  and  share  alike,  such  shares  to 
be  taken  jxr  capita  and  not  per  sttrpa^ : — Beldf 
that  the  children  of  a  first  cousin  who  was  dead 
at  the  date  of  the  will  were  excluded.  In  re 
Motchkitt'i  TruOs,  081 

Will  (continued)— eofistmrtum  :  gift  to  a  Uffotee 
abtoltUcly,  truMting  the  would  carry  out  teitator^i 
wi$ke$  verbally  cotnmunieaied  to  Jier] — ^Testator, 
by  will,  gaye  his  real  and  personal  estate  to 
trustees,  on  trust  to  sell  the  same,  and  after 
payment  of  his  debts,  ftc.,  to  pay  the  same,  and 
he  thereby  gaye  and  beqoeatned  the  same,  to 
D.  I.  ^to  whom  he  was  engaged  to  be  married), 
"absolutely,  trusting  she  would  carry  out  his 
wishes  with  regard  to  the  same,  with  which  she 
was  fully  acquainted.**  Shortly  before  the  date 
of  his  will  the  testator  had  verbally  expressed 
to  D.  I.  his  wish  that  she  should  make  certain 

eout  of  the  property  to  be  bequeathed  to 
,  and  she  had  afterwards  written  down  his 
wishes  for  her  own  use,  but  not  in  the  testator's 
presence  : — Held,  that  D.  I.  took  the  property 
beneficially,  but  subject  in  part  to  the  wishes 
which  testator  had  expressed  to  her,  and  as  to 
which  she  had  bound  herselfl  Irvine  y.  SuUivam, 
635 


codicU:    revocation:   re-acquired  property : 

r^u6/tca<um]— Testator  (before  the  Wilb  Act) 
deyised  two  n-eehold  messuages  to  his  wife,  who 
predeceased  him,  for  her  life,  and  after  her  death 
to  £,  in  fee,  to  whom  he  also  gaye  certain  lega- 
cies. Afterwards,  by  settlement  on  the  marriage 
of  E,  he  oonyeyed  the  same  two  messuages  to 
the  use  of  E.*s  husband  for  life,  remainder  to  E. 
for  life,  remainder  to  certain  uses  which  did  not 
take  effect,  with  ultimate  remainder  to  his  own 
right  heirs.  Afterwards,  by  codicil  (also  before 
the  Wills  Act),  reciting  the  provision  made  for 
£,  by  the  settlement,  he  revoked  the  legacies, 
and  in  other  respects,  except  as  therein  men* 
tioned,  confirmed  his  will  By  the  death  of  K 
and  her  husband  (after  the  testator),  leaving  no 
issue,  the  ultimate  remainder  to  the  testatorii 
right  heirs  took  eflTect  in  possession : — Held, 
following  Jackmm  v.  Hurlock,  2  Eden,  268,  that 
the  specific  devise  in  the  will  was  revived  by  the 
codicil,  and  paased  the  re>acquired  fee.  Harvey 
y.  Uoyd,  634 

coMtruction  :  charity:  trust  or  coTidUion] — 

Devise  of  houses  to  the  W.  Co.  "for  this  intent 
and  purpose  and  upon  this  condition,*^  that  they 
should  make  certain  annual  payments,  the 
greater  part  of  which  were  charitable.  The  sur- 
plus income  was  thus  disposed  of:  '*  Hie  rest  of 
the  profits  of  the  said  houses  and  tenements 
I  will  shall  be  bestowed  upon  the  reparations  of 
the  said  houses  and  tenements  "i—Ald,  having 
regard  to  the  whole  scope  of  the  will,  that  the 
devise  was  for  the  intent  and  purpose  of  making 
the  payments,  and  upon  the  condition  of  keeping 
the  property  in  repair;  and  that  the  company 


INDEX  [N.& 

waa  beneficially  entitled  to  the  implns  incoma 
after  effecting  these  objects.  The  Attorney 
Oeneral  v.  the  Wax  Chandlers*  Co.,  686 

—  tenancy  hy  curtesy :  equitable  seisin  of  nmft: 
separate  ««e}--Freebolds  were  devised  to  tros- 
tees  upon  trust  to  hold  the  same  unto  and  to  tha 
Qse  of  A,  her  heirs  and  assigns,  for  ever,  for  h^ 
separate  use.  A.  died,  leaving  a  husband  and 
child  surviving,  without  having  made  any  dis- 
position of  the  property: — HtJtd^  that  the  humod 
became  tenant  by  the  curtesy.  AppUUm  v.  Rom- 
2ey,  689 

oofuini^eitm  of,  om  to—"  money  and  securities 

for  t^oney  **:  6aiiJr  stock:  canal  shares:  mortgage 
debts]— 'T,  0.  by  her  will  gave  all  her  *'  ukhi^ 
and  securities  for  money  of  every  description  ** : 
— Held,  that  these  words  did  not  carry  Bank  of 
EngUnd  stock,  shares  in  a  canal  company,  or 
moneys  invested  on  mortgage  by  and  in  the 
names  of  the  trustees  of  the  will  of  £.  F,  a  prior 
testatrix,  to  whose  estate  T.  O.  was  entitled  as 
residuary  legatee,  subject  to  an  outstanding  un- 
paid legacgr;  but  that  the  same  words  carried, 
first,  moneys  which  had  been  advanced  on 
mortgage  by  E.  F.  herself,  and  allowed  by  her 
trustees  for  sixteen  years  after  her  death  to 
remain  invested  on  the  same  mortffage;  and, 
secondly,  moneys  which  had  been  advanoed  by 
B.  F.  on  mortgage,  and  09  the  mortgage  having 
been  paid  off  aiter  her  death  had  b^n  received 
1^  one  of  her  trustees  as  agent  for  T.  O.  OgUf, 
Knipe,  692 

Void  bequest    See  Mortmain, 

See  Marriage  Articles.    Power  of  Sale. 

WiHDliro-UP  OF  CowPAVT  —  contingent  claim 
sounding  m  damages:  fneasnre  of  damkages\-^ 
A  ship-building  company,  at  the  time  of  being 
wound  up,  was  under  a  contract  with  a  steam- 
packet  company  to  do  certain  repairs  to  a  ship 
within  a  given  time,  and  under  onlers  obtained 
in  the  matter  of  the  winding-up  the  officvsl 
liquidator  wasauthorixed  to  oomplete  the  repairs, 
the  rights  of  all  parties  being  reeerved.  The 
repairs  not  haying  been  completed  within  the 
stipulated  time,  Im^vo  was  given  to  the  steam- 
packet  company  to  go  in  under  the  winding-up 
order  and  prove  in  respect  of  any  damage  that 
might  have  accrued  from  the  delay  r—jETeid, 
upon  appeal,  that  they  were  entitled  so  to  prove, 
the  claim  being  one  for  contingent  damages 
within  the  158th  section  of  the  Companies*  Act, 
1862,  and  that  the  time  for  ascertaining  the 
damage  was  the  time  when  the  breach  ol  con- 
tract came  to  an  end,  and  not  the  date  of  the 
windbg-up  order,  and  this  notwithstanding  the 
25th  rule  of  the  Order  of  the  11th  of  November, 
1862.  Hdd,  also,  varying  the  order  of  one 
of  the  Vice  Chanoellors,  that  the  meaaora  of 
damages  was  the  net  profits  which  the  steam- 
packet  company  might  have  made  if  the  contract 
had  been  completed  in  time,  but  that  they  were 
not  entitled  under  the  order  to  prove  for  damages 
arising  from  imperfect  workmanship  daring  the 
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hamhert  of  the  eom^pctny :  owrdnnm  aeeount  : 

debt] — By  a  dMue  in  Uie  articles  of  MMoiation 
of  a  company,  the  directora  were  prohibited 
from  contracting  any  loan  beyond  500/.  without 
the  consent  of  the  company  by  special  resolution: 
^-Held,  that  the  daase  did  not  prednde  Uie 
directors  from  giving  bills  to  the  company's 
bankers,  without  Buch.  consent,  to  secure  the 
balanoe  of  an  overdrawn  account  to  a  larger 
amount,  and  that  the  excess  could  be  proved  as 
a  debt  in  the  winding-up.  In  re  the  Companiee* 
Ad,  1862;  and  imrethe  Cefn  CUcen  Mining  Co. 
(Lim,)  (£dgworth*$  claim),  78 

payment  of  deU$  in  fitU:  notee  payable  on 

demand :  interettf  from  what  time  payable :  rate 
of  interett]^A  banking  company  stopped  pay- 
ment, and  was  voluntarily  wound  up.  l^e  debts 
being  paid  in  full,— iffM,  that  interest  at  bL 
per  cent,  was  payable  on  all  promissory  notes, 
drafts  and  other  negotiable  instruments  current 
at  the  time  of  the  stoppage,  not  from  the  time 
of  the  stoppage,  but  from  Uie  respective  times 
of  the  claims  in  req>ect  thereof  being  sent  in  to 
the  liquidators;  the  stoppage  of  the  bank  not 
operating  to  dispense  with  the  necessity  of 
making  a  demand.  In  re  the  Boat  of  Engiand 
Banking  Company,  ex  parte  the  Official  lAquU 
dator;  and  ex  pmrie  the  ProvinSal  Banking 
Corporation,  121 

Semble—The  26th  Order  of  the  11th  of  November, 
1862,  professing  to  be  made  in  pursuance  of  the 
170th  section  of  the  Companies*  Aat,  1862,  is 
ultra  viree.  Ibid. 

—  reniMntratian  of  qficial  liquidator] — In  fixing 
the  amount  of  remuneration  to  be  paid  to  the 
official  liquidator  of  a  banking  company,  of 
which  the  winding-up  had  been  suspended 
before  May,  1868,  the  Court  adopted  the  prin- 
ciples laid  down  in  the  regulation  of  that  date^ 
and  estimated  the  remuneration  by  the  number 
of  hours  devoted  by  the  liquidator  and  his  derks 
to  the  liquidation,  refusing  to  adopt  a  basis  of 
per-centage  under  the  drcumstanoes  of  the  case, 
and  having  regard  to  the  nature  and  amount 
of  the  bank's  assets  and  dividends.  In  re  the 
Agra  and  Ma$terman*i  Bank  (Limited),  ex  parte 
Cannon,  165 

The  amount  of  an  official  liquidator's  remuneration 
is  not  influenced  by  any  profit  or  loss  resulting 
frtun  his  dealings  with  the  assets    Ibid, 

— ^  power  to  mortgage  in  preeeribed  form:  equit- 
able mcrtgtMge  invalid]  —A  charge  upon  the  assets 
of  a  company  will  not  bind  the  company  unless 
created  in  the  mode  and  executed  with  the 
formalities  prescribed  by  their  articles  of  asso- 
ciation. In  re  the  CfenenU  Provident  Aesur,  Co. 
(Lim.),  820 

B.  advanced  money  to  a  company  upon  the  depont 
of  certain  title-deeds,  accompanied  by  a  memo- 
randum of  charge  signed  by  the  general  manager, 
but  not  under  the  seal  of  the  company,  nor 
executed  with  other  requisite  formalities.  There 

Nbw  Sbriks,  88.— Indiz,  Chane,  ds  Bankr, 


was  evidence  that  the  manager  bad  been  autho- 
rised by  the  directors  to  effbct  the  loan  and  sign 
the  memorandum,  but  no  entry  of  any  resolu- 
tion for  that  purpose  was  made  in  the  books  of 
the  company.  In  the  winding-up  B.'a  daim 
was  disallowed.    Ibid. 

eaUe:  creditor  contrHmiory:  composition  deed: 

eet-off:  eompromue] — Shortly  after  the  date  of 
an  order  for  winding-up  a  company,  M,  who 
was  the  holder  of  a  Imvc  number  of  shares  in  it, 
executed  and  had  daly  registered,  under  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  a 
deed  ef  assignment  to  trustees  for  the  benefit 
of  his  creditors.  The  deed  contained  a  rdease 
extending  to  both  past  and  future  liabilities. 
M.  daimed  that  the  company  was  indebted  to 
him  to  the  amount  of  over  8,000iL,  and  his 
trustees  sent  in  a  daim  for  the  amount  to  the 
official  liquidator.  The  official  liquidator  sub- 
sequently obtained  two  orders  against  M.  to 
enroroe  the  payment  of  two  oveHue  call%  of 
which  the  one  had  been  made  before,  the  other 
after,  the  date  of  the  deed  of  assignment.  Upon 
an  application  by  M.  to  have  these  orden  dis- 
charged, the  Court  sanctioned  a  compromise 
setting  off  the  daims  of  M.'s  trustees  and  the 
offidai  Uquidator  against  each  other.  In  re 
Oxford  and  CamterSuiry  HaU  Co.  (Lim.),  ex 
parte  Morten,  890 

Oompaniee^  Act,  1862,  m.  79,  91:  meeting  of 

^areholdere  by  order  of  Court:  eoett  of  eeeond 
petitum]~-A  Umited  company,  established  for 
trading  purposes,  had  suffered  continuous  loss 
frtnn  its  commencement,  but  was  neverthdess 
solvent  and  ''able  to  meet  its  engagements": — 
Held,  that,  under  these  circumstances,  the 
Court  oould  not  order  a  compulsory  winding-up. 
In  re  the  Joint-Stoek  Coal  Co,;  In  rt  Qreen;  In 
re  Copeland,  429 

Where  no  case  is  made  for  a  compulsory  winding- 
up,  the  Court  will  not  order  a  special  meeting 
of  shareholders  to  be  called  to  consider  the 
expediency  of  winding-up  voluntarily.    Ibid. 

——  sueceetful  action  against  company  in  liquida- 
tion: recovery  ef  coets  in  full  by  plaintiffs  from 
the  company]— As  regards  the  question  of  costs 
there  is  no  difference  in  prindple  between  the 
prosecution  by  a  company  in  liquidation  of  an 
action  which  proves  fruitless  and  the  unsucoess- 
fril  defence  by  the  company  of  an  action  brought 
against  them.  Accordingly,  where  the  plain- 
tiflb  in  an  action  for  breach  of  contract,  brought 
against  a  company  in  liquidation  by  leave  of 
the  Court,  were  successful  in  obtaining  damages 
against  the  company,  th^  were  allowed  their 
costs  of  the  action  in  full  upon  the  authority 
of  MackriU  8mith*s  ease,  87  Law  J.  Eep.  (h.s.) 
Chanc.  185.  In  re  the  Trent  and  ff umber  Ship- 
building Co,  (Lim.),  ex  parte  Bailey  and  Leet- 
ham,  485 

compromise:  sanction  of  Court]— The  Court 

has  jurisdiction,  under  sections  159.  and  160. 

of  the  Companies'  Act,  1862  (25  &  26  Vict. 

c.  89),  to  sanction  a  compromise  between  a 
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oompMiy  mkI  iti  erediioro  and  eoDiributorieSy 
and  lo  daclare  suoh  ooropromiae  binding  upon 
dissentient  creditors  and  oontribnlories.  In  re 
the  Oawkmerciai  Bank  CarfOfxUion  Hff  India  and 

WiHDiHO-uP  OF  Company  (continaed)— t&ore- 
holder:  agent:  terminatien  of  engagement: 
Bolary  and  eompeneatUm:  eaU$  to  be  debited 
m  aecfmnte:  agC-qf]— C.  went  (o  Australia  as 
the  ageat  of  a  oompany  under  an  agreement 
by  wluoh  be  was  to  aot  as  Ibeir  agent  for  five 
years,  at  a  fixed  yearly  salary,  and  was  also  to 
receive  a  eonunission  on  remittances.  He  was 
required  to  take  fifty  shares  in  the  company, 
and  to  pay  up  a  portion  o#  their  Talue ;  sind  it 
was  agroed  that  the  balance  which  might  become 
due  on  account  of  calls  should  be  placed  to  his 
debit  in  his  acconnts.  After  he  had  carried  on 
business  as  hk^  Agent  for  little  more  than  a 
year  the  company  was  wound  up  under  super- 
yision.  For  three  quarters  of  a  year  more  he 
was  emidoyed  by  the  liquidators  in  the  winding- 
up,  and  was  then  discharged  h—ifeU,  that  G. 
was  entitled  to  his  salary  for  ^.'R^  years,  and 
that,  haVing  regard  to  the  fiMt  that  the  liqui- 
dators were  indebted  to  him  for  his  services 
rendered  in  the  winding-up,  in  a  sum  nearly  as 
large  as  the  amount  due  from  him  in  respect  of 
calk  upon  his  shares,  they  would  not  be  ailowed 
to  enforce  against  him  any  claim  for  such  calls 
until  the  amount  due  firom  them  to  him  had 
been  ascertained.  In  re  ikt  Lomdcn  and  ColO' 
mat  Co,  (Lm.)  (Ex  parte  Clark),  5G2 

*^—  proof  againet  two  etMee:  imlerett  euheeqment 
to  jaroq^— When  a  company  in  liquidation  is 
insolvent  no  interest  is  payable  oo  its  interest- 
bMring  debte  after  the  date  of  the  winding-up 
order;  and  a  creditor  who  has  reoeiTed  20f.  in 
the  pound  on  the  amount  then  due,  whoUy  or 
partly  in  payoiento  by  a  sorely,  is  to  be  excluded 
from  participation  in  further  dividenda  In  re 
the  JomU-Stoek  Dieceuni  0».  (Satparte  the  War- 
rant  Finanee  Ch.^  1^^ 

But,  if  all  the  other  creditors  are  paid  20«.  in  the 
poand,  the  creditor  befora  excluded  ma^  ooma 
U  for  subsequent  interest.    Ibid. 

— —  proof:  eeewred  ereditor :  c^ots^^Company 
B.  addrsssed  to  F.  a  letter  of  guarantee,  agree- 
ing that,  if  F.  would  accept  certain  Im11%  oom- 
pany B.  would  provida  F.  with  funds  to  meet 
the  bills  at  least  seven  days  before  maturity. 
Two  days  before  the  bills  matured^  but  after 
oempany  B.  had  been  ordered  to  be  wound  up, 
and  alter  advertisement  for  daims  had  been 
made»  F.  sent  a  notary,  who  presented  the 
original  letter  of  gnarantee  to  the  official  liqui- 
dator, and  demanded  payment; — Beld,  that  this 
did  not  amount  to  the  sending  in  of  particulars 
of  okim  under  rule  20.  of  the  QencMral  Order, 
1862.  Ck>nMqliently,  that  F,  who,  after  this,  but 
before  making  any  further  claim,  realized  certain 
aecurities  whkk  he  held  foor  the  bills,  was  not 
entitled  to  nrove  for  the  whole  amount  of  the 
bills,  bnt  only  for  the  balanoei  In  re  Bamed'e 
Bank  (Porwood:9  eUUmJ,  674 


— -  proqffor  eeeured  dehi:  eUmmy^lm  order  to 
entitle  a  secured  creditor  of  a  oompany  to  prove 
in  a  winding-up  under  the  Companiee'  Act,  1862, 
for  his  whde  debt  without  regard  to  the  value 
of  his  security,  the  creditor  must  not  only  have 
carried  in  a  claim  for  the  whole  debt  befors 
realixing  his  security,  but  mnst  also  at  the  date 
of  such  claim  have  been  such  creditor  in  respect 
of  an  actual  debt,  and  not  a  mere  liability  of  the 
oompany.  In  re  Bamed^e  Bank  (OompUmtTi 
eaee),  57( 

*— ^  proof:  debentmret:  eet-ojf:  oowmimt  to  ta- 
ciMiJit/y]~By  articles  of  assodation  a  certain 
sum  was  to  be  paid  by  the  directora  to  C,  he 
indemnifying  them  against  certain  oosta.  Some 
of  these  costs  being  unpaid  were  proved  in  the 
winding-up  against  the  company: — Bold,  that 
the  assignee  <^  debentures  payable  to  the  holder 
granted  to  0,  in  part  satiafiictloB  of  his  claim, 
could  not  prove  on  them  without  dednetinff  from 
each  of  them  a  rateable  part  of  the  unpaid  costs 
by  way  of  set-off.  In  re  tke  8oatk  Bladtpool 
Botel  Co.  (Jamee'e  eaee),  616 


— ^-  proof:  ereditor  realimng  eeemriiy:  JMHUa^ 
WMneg  remaining  wgtaid:  reeeieeian  efeeniraet] 
—"The  mortgagees  of  a  oompany  oontraoted  to 
sell  their  security  after  the  commencement  of 
the  winding-up,  but  before  sending  in  a  efaum 
for  the  amount  of  their  debt.  After  sending  in 
their  claim  they  entered  into  a  new  contract, 
whereby  the  righto  and  obligations  of  the  origi- 
nal purchaser  were  transfinred  to  two  otlMr 
persons,  the  first  contract  being  declared  to  be 
cancelled,  but  the  deposit  alrMdy  paid  being 
considered  as  paid  on  account  of  the  new  con- 
tract:— Beld,  that  the  mortgagees,  having  con- 
verted their  security  into  property,  oould  only 
prove  for  the  balance  of  their  debt,  and  that  as 
between  them  and  the  company  the  sobseqoent 
transfer  or  rescission  of  the  contract  made  no 
difibrence.  InretheOgfifrdandOmterbmry  BaU 
Co.  (Lim.),  614 

Whether,  if  the  purchaser  had  become  bankrupt 
before  the  purchase  was  completed,  the  morlga- 

g«  could  toen  have  proved  against  the  oompany 
r  his  whole  debt,  qnare,    Aid. 

^"^  toeset  oeeaeioned  bg  mieeondaet  ofdmecton: 
fatie  Maneeeheete:  dindende  improperig  de- 
clared :  loan  to  direetore]^The  deed  of  settlement 
of  a  banking  company  prorided  that  if  at  any 
time  the  losses  of  the  company  should  have 
exhausted  the  whole  of  tbo  surplus  fond  and 
also  one-fourth  of  the  paid-op  capital  of  the 
eompany,  the  directors  should,  as  soon  as  posri 
ble,  call  a  special  general  meeting  of  the  pro- 
prietors, and  submit  to  it  afuU  stotement  of  the 
aflairs  of  the  company;  and  if  it  should  appear 
at  such  meeting  that  the  losses  of  the  oompany 
had  eihausted  the  surplus  fund  and  also  one- 
fourth  of  the  paid-up  capital,  the  oompany  was 
to  be  dissolved.  Losses  baring  been  inonrred  to 
the  extont  of  more  than  one-fourth  of  the  paid- 
up  capitel,  a  special  meeting  was  called,  in  1842, 
at  which  it  was  resolved  that  the  company 
shoald  go  on,  and  from  that  time  tiU  1863  the 
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oompaoj  contioaed  to  be  cAiried  on,  the  diieo- 
tors  iasoing  favoarable  balanoe-eheets  and  de- 
daring  dividends.  Further  oapttal  was  lost,  hot 
no  meeting  was  called  again,  and  when  the  oom» 
pany  was  wound  up,  in  1863,  the  debts  very 
oonsiderably  exceeded  the  assets.  Upon  a  bill 
filed  by  the  official  liquidator,  seeking  to  make 
the  directors  liable  for  the  losses  subsequently 
incurred,  it  was  held  (reversing  the  decision  of 
the  MaMer  of  the  RoUi),  that  as  the  shareholders 
were  aware  of  the  position  of  the  affiurs  when  it 
was  resolved  to  continue  the  bank,  the  directors 
were  not  liable  for  not  calling  another  meeting 
and  stopping  the  concern.  Twrquand  v.  Mar- 
ahaU,  689 
The  bill  also  sought  to  lAMtg^  the  directors  with 
the  loss  sustained  by  allowing  one  of  themselves 
to  overdraw  his  account: — Hdd  (reversing  the 
decision  of  the  MaHer  of  the  RoUt),  that  as  this 
was  within  the  powers  conferred  on  the  directors 
by  the  deed  of  settlement  they  were  not  liable, 
and  the  bill  was  dismissed  without  oosts.  Ibid. 

'  ■  inUreH  on  dAU :  dividendi] — When  a  com- 
pany has  been  ordered  to  be  wound  up,  the 
interest  upon  debts  which  carry  interest  ceases 
to  be  payable  at  the  commencement  of  the 
winding-up,  unless  the  estate  is  sufficient  to  pay 
all  debts  in  full,  in  which  case  alone  subsequent 
interest  can  be  claimed.  In  re  the  Humbtr  Iron- 
works €md  SMpbuUdwng  Co.— The  Warrant 
Finance  Co.*$ea$e,  712 

In  the  case  of  a  solvent  estate,  the  aooonnts 
between  the  company  and  the  creditors  must  be 
ultimately  acljusted  as  if  no  winding-up  had 
taken  plaice.  Ibid. 

tpecial  examiner]— The  Court  will  not,  once 

for  all,  appoint  a  special  examiner  to  act  through- 
out a  winding-up.  In  re  SaUth,  Knight  A  Oo, 
(Lim,) — HdJeiaCe  eastf,710 

dealing  with  aeeuritiee  depoeited  ae  eeemitg 

for  5(tt«]— Where  seouritiee  are  deposited  for 
the  purpose  of  securing  bills,  the  parties  may 
afterwards  at  any  time,  before  both  are  insol- 
vent and  their  estates  are  in  a  state  of  forced 
liquidation,  deal  with  the  securities  as  they 
please,  notwithstanding  that  the  bills  ha?e  been 
m  the  mean  time  negotiated,  if  the  bill  holders 
have  no  notice  of  the  existence  of  the  securities 
— affirming  the  decree  of  the  Rolb,  see  page  151. 
In  re  the  Oeneral  BotUng  Stock  Oo,,  cm  ptHrie  the 
AUianceBank,  7U 

Semble— The  principle  of  Ex  parte  Warring^  19 
Yes.  345,  applies  not  only  to  where  there  are 
two  estates  being  wound  up  in  bankruptcy, 
but  also  where  the  insolvent  estates  are  those  of 
a  company  in  course  of  winding-upy  and  of  a 
deceased  person.    Ibid. 


The  B.  S.  Co.  advanced  to  M.  a  sum  of  moner,  in 
consideration  of  which  M.  accepted  bills  in 
the  amount  of  21,000^.  and  deposited  shares  with 
the  Oompany  to  secure  payment  of  the  bills. 
Shortly  before  these  became  doe,  it  being  intend- 
ed to  extend  the  period  of  the  loan,  the  company 
wrote  to  M.  requesting  him  to  aooapt  a  new  set 
of  bills  to  replace  ihe  former  eei.  M.  accordingly 
aeoepted  the  new  set  and  gave  them  to  uie 
company.  The  former  set  remained  outstanding 
and  unpaid  in  the  hands  of  third  parties  by 
whom  they  had  been  discounted  without  notice 
of  the  securities.  The  company  was  afterwards 
ordered  to  be  wound  up,  Imd  its  estate  wAs 
insolvent,  as  also  was  that  of  the  acceptor,  who 
had  died  in  the  mean  time  :-^EM,  that  the 
holders  of  the  former  set  had  no  oUim  upon  the 
securities^  though  (temble)  they  would  have  had 
a  claim  if  the  second  set  had  never  been  aooepled. 
Ibid. 

jmritdieHon  under  the  Oompanim^  Act,  186S, 

to  order  ehartholder  to  rrfund  dividend}---Tbere 
is  jurisdiction  under  the  Companies'  Act,  1862, 
s.  101,  upon  a  sunmiary  application  in  a  wind- 
ing-up, to  order  a  shareholder  to  refund  a 
dividend  improper^  declared,  and«  a  finiioH, 
under  section  165,  such  an  order  may  be  made 
against  a  director.  In  re  the  MereantUe  Trading 
Co.,  ex  parte  the  Qfieial  lAqmdaUfr,  698 

Circumstances  considered  under  whidi  a  balance- 
sheet  shewing  a  profit  is  to  be  held  delusive. 
Ibid. 

Where  a  company  was  engaged  in  a  highly 
haaardous  course  of  trade  (that  of  ninning  a 
blockade),  under  which  large  profits  had  b«en 
realiaed,  a  balanoe-sheet  in  which  the  a«ets 
were  honestly  estimated,  although  so  situated 
as  to  be  in  great  danger  of  loss,  was  held  to  be 
a  proper  baSmoe-dieet,  and  a  dividend,  declared 
upon  the  basis  of  the  balanoe^heet,  upheld, 
although  through  the  oooorrence  of  sobeequent 
events  the  assets  were  destroyed  or  became 
worthless.  An  application  to  make  a  direotor 
refund  the  dividend  was  therelbre  reftwed  upon 
the  merits.    Ibid. 

Commencement  o^  under  sQperviBion.  See 

Company. 

See  Debtor  and  Crsditor. 

WoBDS— «  Due  and  payable,"  275 

"  May  die  m  my  lifetime,"  031 

"  Money  and  securities  lor  money, **  692 

"Surviving,"  75 

"Warren/*  556 
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Act  of  Bakkbuptot — Untiampedtfiutdeed:  ftay 
of  proceedmgs]^A  deed  of  Mngnment  for  the 
benefit  of  crediiton,  not  regtatered  throagh  want 
of  the  neeeeeary  Mseoti,  may  be  OMd,  eren 
though  unstamped,  as  eridenoe  of  an  aot  of  bank- 
ruptcy. In  re  UouldweU,  ex  parte  Squire,  18 

Adjudioatiok.    See  Stayhig  Pioceedingi. 

Appkal— yttwH  order  of  JZej^wirar]— The  Coori  of 
appeal  will  not  hear  an  H>paal  from  an  order 
of  a  Registrar,  unleei  he  be  sitting  as  Deputy 
Commisaoner.  ^  parte  Bamett,  t»  re  Tajflor, 
U 

AssiQHRS'Whai  pasMt  to.    See  Fixtmea. 

Dkbtob  akd  Creditor— Arrangement  Deeds.  See 
Trust  and  Composition  Deeds. 

FixTURM — WktUpatiee  to  a  mortgagee  aeftxtwree: 
dupliccUe  rolUre:  weighing  smi^mm;  draighten- 
ingplatet:  equitable  mortgage  by  depoeit  of  leaee] 
— Where  a  rolling-maohine  (which  itself  was 
admittedly  a  fixture)  was  fitted  with  a  number 
of  difiereot  sets  of  loose  rollers,  one  of  which 
only  oould  be  actually  attached  to  the  madiine 
and  used  at  one  time,  but  the  duplicates  were 
kept  for  the  purpose  of  effecting  different  kinds 
of  work, — HMf  in  a  contest  between  mortgagees 
and  the  assiffnees  in  bankruptcy  of  the  mort- 
gagor, that  aU  the  rollers  that  had  been  fitted 
to  the  machine  thereby  became  part  of  it,  and 
passed  to  the  mortgagees  by  rirtue  of  an  equit- 
able mortgage  by  deposit  of  the  lease  of  the 
mill.  In  re  Rieharde,  ex  parte  LUyde  Bank,  Co., 
and  ex  parte  Aetbwry,  9 

Ueldf  also,  that  other  rollers  wfaidi  had  been 
purchased  with  the  Tiew  of  using  them  in  the 
machine,  but  had  not  been  fitted  to  the  maohine, 
were  not  part  of  the  machine,  and  did  not  pass 
to  the  mortgagee.  Ibid. 

Weighing-machines  which  rest  in  brick  oaTitiea 
constructed  in  the  ground  for  that  purpose,  but 
which  are  not  attadied  to  the  brickwork,  and 
oan  be  lifted  out  of  the  cavity  at  pleasure,  are 
not  fixtures.  Ibid. 

Straighteniog-plattis,  formed  of  flat  plates  of  iron 
and  let  into  the  iron  flooring  of  a  room  so  as  to 
be  on  a  level  witli  the  surrounding  floor  and 
united  to  it,  are  fixtures.  Ibid. 

Fixtures  belonging  to  a  lessee  and  removable  by 
him  at  pleasure  (as  between  himself  and  the 
lessor)  form  part  of  the  security  under  an  equit- 
able mortgage  by  deposit  of  the  lease.  Ibid. 

Proof  op  Dibt— (rnic^  of  truaty^'Bj  a  will  and 
seven  codicils  the  three  executors  were  made 
residuary  legatees  subject  to  a  life  interest,  and 


■Itbouph  no  valid  trart  had  been  croatod,  they 
bad  always  treated  themsdvee  as  not  being 
beneficially  intemsted.  By  an  eighth  oodicfl  the 
residnaiy  gift  was  converted  into  a  trust  for 
certain  cHjSa  persons,  subject  to  the  Hie  ostata 
The  eighth  oodidl  was  not  proved  or  diseoiered 
for  many  years  after  the  testatrix's  death.  In 
the  meanwhile,  and  during  tiie  lifetime  of  the 
tenant  for  life,  the  executors  invested  part  of 
the  funds  upon  a  security  whidi  would  be  an 
improper  one  for  investment  by  trustees,  and 
wluch  afterwards  proved  deficient.  The  security 
was  appropriated  to  the  purposes  of  the  tmsts 
of  the  eighth  codidL  It  did  not  appear  whether 
the  tenant  for  life  oonaented  to  the  investment, 
but  she  received  the  interest  during  her  life,  and 
did  not  in  &ct  suffer  firom  the  insuflSdency  of  the 
security  i^ffeld,  that  a  proof  against  the  estate 
of  one  of  the  trustees  who  had  become  bankrupt 
for  the  deficiency  was  good.  Ex  parte  Norris,  m 
reBiddmipk,  5 

Trust  avd  Compositiov  Dsids— sdMafe  ofdAU: 
unpaid  tkaree  in  a  eompany]—Tbe  schedule  of 
debts  in  a  trust  deed  executed  by  a  debtor  und«r 
the  192nd  section  of  the  Bsnkmptcj  Act,  1861, 
must  indttde  not  only  the  amount  of  unpaid  calls 
already  made,  but  also  a  fiur  estimate  of  fbtnre 
calls  upon  shares  in  a  company  bdd  by  the 
debtor,  if  the  company  is  being  wound  up.  Seems 
if  the  company  is  not  being  wound  up.  In  re 
JHdoering,  1 

^—  amentofme^forHyofereditorsl^Wben,  nnder 
a  deed  of  arrangement,  it  i^>pears  that  the  debtor 
retains  for  his  own  benefit  part  of  his  property, 
the  Court  will,  on  behalf  of  the  dissenting 
minority,  dosdy  inquire  into  the  bona  fidee  ^ 
the  baifpsin  made  with  him  by  the  mijocity  of 
his  creditors.  In  re  Deacon,  8 

An  officer  in  the  army,  being  indebted  in  an 
amount  which  would  have  bwn  covered  by  tite 
price  of  his  commission  if  sdd,  retired  on  half- 
pay,  thereby  reodving  about  half  the  value  of 
his  commisdon,  and  executed  a  oompodtion  deed 
to  pay  lOf.  in  the  pound,  whidi  was  swsented  to 
by  the  statutable  majority  of  his  crediton.  No 
meeting  of  creditors  took  place: — ffeld,  that 
the  deed  was  not  binding  upon  the  dissenting 
minority.  Ibid. 


Statiko  PsooxiDnros  —  two  eutfudieationM}  — 
Where  an  adjudication  was  obtidned  npon  the 
bankropt*s  own  petition,  and  on  the  same  day, 
but  at  alater  hour,  another  adjudication  in  another 
court  was  obtained  by  a  creditor  npon  an  ear&r 
act  of  bankruptcy,  the  Coort  stayed  proceedings 
nnder  the  former  adjudication.  In  re  Oouldwdi, 
ex  parte  Sqture,  13 
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